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1838 — 1846 
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Craw. & D. Abr. 0 1 

Cress. Insolv. Cas. 
Cripps’ Church Cas. 
Oro. Car. 

Gro. Eliz. 

Cro. Jac. 

Cm. Dig. 

Cunn. 

Curt. 


Crawford and Dix’s Abridged Cases (Ireland), 1 vol. * 
1837 — 183$ 

Cresswell’s Insolvency Cases, 1 vol., 1827-w— 1829 
Cripps’ Church and Clergy Cases, 2 parts, 1847 — 1860 
Croko’s Reports temp. Charles I., King’s Bench and 
•Common Pleas, 1 vol., 1625 — 1641 
Croke’s Reports temp. Elizabeth, King’s Bench and 
Common Pleas, 1 vol., 1582 — 1603 
Croke’s Reports temp. James I., King's Bench and 
Common Ploas, 1 vol., 1603 — 1625 • 

Cruise's Digest of the Law of Real Property, 7 vols. 

Cunningham’s Reports, King’s Bonch, fol., 1 vol., 
1734—1735 

Curteis’ Ecclesiastical Reports, 3 vols., 1834 — 1844 


l)nlr, . . • . 

Ban. 

Dan. & LI. 

Dav. & Mer. 

Ditv. Tat. Cas. . . 
Dav. Ir. 

Day 

Doa. & Sw. 

Deac. 

Deac. & Ch. 

Dears. & B. 

Dears. C. C. 

Deas & A nd. 

be a 

Do a. F. & J. . . 


De G. & J. 

De G. J. & Sm. . . 


De G. M. & G. 


De G. & Sm. 


Delane 


Den. 

Dick. 

Dig. 

Dirl. 


Dods, 

Donnelly 
Doug. El. Cas. . . 
Doug. (k. b.) . . 

Dow 

Dow & Cl. 


Dalrymple’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1698—1720 

Danioll’s Reports, Exchequer in Equity, 1 vol., 1817 
—1823 

Daiisou and Lloyd’s Mercantile Cases, 1 vol., 1828 — 
1829 . • 

Davison and Morivale’s Reports, Queen’s Bonch, 

1 vol., 1843—1844 

Davies’ Patent Cases, 1 vol., 1785 — 1816 

Davys’ (or Davies’ or Davy's) Reports (Ireland), 

1 vol., 1604—1611 

Day’s Election Cases, 1 vol., 1892 — 1893 

Doane and Swabey’s Ecclesiastical Reports, 1 vol., 

1855— 1857 

Doacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 
Deacon and Chitty’H Reports, Bankruptcy, 4 vols., 
1832—1835 

Dear sly and Bell’s Crown Cases Reserved, 1 vol., 

1856— 1858 

Dearsly’s Crown Cases Reserved, 1 vol., 1852 — 1856 
Deas and Anderson’s Decisions (Scotland), 5 vols., 
1829-1832 

Do Gox’s Reports, Bankruptcy, 1 vol., 1844 — 1848 
De Gox, Fisher, and Jones’s Reports, Chancery, 
4 vols., 1859— 1862 

Do Gox and Jones’s Reports, Chancery, 4 vols., 1857 
— 1859 

De Gex, Jones, and Smith’s Reports, Chancery, 
4 vols., 1862 — 1865 

De Gex, Maonaghten, and Gordon's Reports, Chan- 
cery, 8 vols., 1851 — 1857 ^ 

Do Gex and Smale’s Reports, Chancery, 5 vols., 1846 
— 18 52 

Delano’s Decisions, Revision Courts, 1 vol., 1832 — 
1835 

Denison's Crown Cases Reserved, 2 vols., 1844 — 1852 
DickenB’ Reports, Chancery, 2 vols., 1559 — 1798 
Justinian’s Digest or Pandects . 

Dirleton’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1605—1677 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822, 
Donnelly's Reports, Chancery, 1 vol., 1836 — 1837 
Douglas' Election Cases, 4 vols., 1774 — 1776 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 
Dow' 8 Reports, House of Lorcfs, 6 vols., 1812 — 1818 
Dow and Clark's Reports, House of Lords, 2 vole., 
1827—1832 

Dowling and Lowndes’ Practice Reports, 7 vols., 
1843—1849 


Dow. & L. 
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Abbreviations. 


Dow. & Ry. (k. b.) 
Dow. & By. (m. a) 
Dow. & By. (n. p.) 
Dowl. 

Dowl. (n. 8.) 

Dr. & Wal. 

Dr. A ; War. 

Drew. 

Drew. & Sm, 

Drinkwater 
Drury temp. Nap. 

Drury temp. Sug. 

Dugd. Orig. 

Dunl. (Ct. of Sess.) 

Dunning.. 

Durie . . 

Dyer . * 


Dowling and Byland’s Reports, lung’s Bench, 9 vole., 
1822 — 1827 

Dowling and Byland’s Magistrates’ Cases, 4 vols., 
1822 — 1827 

Dowling and Byland’s Reports, Nisi Prius, 1 part, 
1822 — 1823 

Dowling’s Practice Reports, 9 vols., 1830 — 1841 

Dowling’s Practice Reports, New Series, 2 vols., 
1841—1843 

Drury and Walsh’s Roports, Chancery (Ireland), 
2 vols., 1837— 1841 

Drury and Warren’s Reports, Chancery (Ireland), 
4 vols., 1841—1843 

Dre wry’s Roports, Chancery, 4 vols., 1852 — 1859 

Drewry and Smale’s Reports, Chancery, 2 vols., 1859 
-—1865 

Drinkwator’s Reports, Common Pleas, 1 vol., 1839 

Drury’s Reports temp . Napier, Chancery (Ireland), 
1 vol., 1858—1859 

Drury’s Reports temp . Sugden, Chancery (Ireland), 

- 1 vol., 1811— 1844 

Dugdale’s Originos Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd series, 
24 vols., 1838—1862 

Dunning’s Reports, King’s Bench, 1 vol., 1753 — 
1754 

Durie’ s Decisions, Court of Session (Scotland), fol., 
1 vol., 1621— 1642 

Dyer’s Reports, King’s Bench, 3 vols., 1513 — 1581 


R & B. . . 
R & 15. .. 
E. B. & E. 


Eag. & Y. 

East 

East, P. O. 

Eoc. & Ad. 

Eden 

Edgar 

Edw. 

Elchins . . 

Eng. Pr. Cas. 

Eq. Cas. A hr. . . . 

Eq. Rep, 

Esp. 

Excli. .. 

Ex. D 


Ellis and Blackburn’s Reports, Queen’s Bench, 
8 vols., 1852— 1858 

Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 
1858—1861 

Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 

1 vol., 1858—1860 

Eagle and Younge’s Tithe Cases, 4 vols., 1223 — 1825 
East’s Reports, King’s Bench, 16 vols., 1800 — 1812 
East’s Pleas of the Crown 

Spinks’ Ecclesiastical and Admiralty Reports, 2 vols., 
1853—1855 

Eden’s Reports, Chancery, 2 vols., 1757 — 1766 
Edgar’s Decisions, Court of Session (Scotland), fol. f 
1724—1725 

Edwards’ Reports, Admiralty, 1 vol., 1808 — 1812 
Elchies’ Decisions, Court of Session (Scotland), 

2 vols., 1733 — 1754 

Roscoe’s English Prize Cases, 2 vols., 1745 — 1858 
Abridgment of Cases in Equity, fol., 2 vols., 1667 — 
1744 

Equity Reports, 3 vols., 1853 — 1855 
Espinasse’s Reports, Nisi Prius, 6 vols., 1793 — 1810 
Exchequer Reports (Welsby, Hurlstone, and Gor- 
don), 11 vols., 1847 — 1856 

Law Reports, Exchequer Division, 5 vols., 1875 — 
1880 


F. & R . . .. Foster and Finlason’s Reports, Nisi Prius, 4 vols., 

1856—1867 

F. (Ot. of Sess.) • . . Fraser, Court of Session Cases (Scotland), 5th series, 

1898 — 1906 

Fac. Coll, (with (Jate) . . Faculty of Advocates, Collection of Decisions, Court 

of Session (Scotland), fol., 1st and 2nd series, 
21 vols. 1752—1825 



Abbreviations. 
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Foe. Coll. (n. s.) (ifrith Faculty of Advocates, Collection of Decisions, Court ' 
date) * of Session (Scotland), New Series, 16 vojs., 1825 — 

1841 

Falc. . . . . . . Falconer’s Decisions, Court of Session (Scotland), 

2 vols., fol., 1744 — 1751 

Falc. & Fitz. . . . . Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 

— 1838 

Ferer- . . . . . . Ferguson’s Consistorial Decisions (Scotland), 1 vol., 

1811—1817 

Fifcz-G. .. Fitz-Gibbons* Reports, King’s Bench, fol.J 1 vol., 

1728 — 1731 

Fitz. Nat. Brev. . . Fitzherbert’s Natura Brovium 

FI. & K. . . . . Flanagan and Kelly’s Reports, Rolls Court (Ireland), 

1 vol., 1840— 1S42 

Fonbl. . . . . . . Fonblanque’s Reports, Bankruptcy^ 2 parts, 1849 — 

1852 

For. .. .. .. Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 

Forb. . . . . . . Forbes’ Decisions, Court of Session (Scotland), fol., 

1 vol., 1705—1713 

Fort. De Laud. . . Fortescue, De Laudihus Logum Angliae 

Fortes. Rep. . . . . Fortescuo’s Reports, fol., JL vpl., 1G92 — 1736 

Fost. . . . . . . Foster’s Crown Cases, 1 yoL, 1743 — 1760 

Fount. . . . . . . FountainhalTs Decisions, Court of Session (Scotland), 

fol., 2 vols., 1678—1712 

Fox & S. Ir. . . . . M. O. Fox and T. B. C. Smith’s Reports, King’s 

Bench (Ireland), 2 vols., 1822 — 1825 

Fox & S. Reg. . . . . J. S. Fox and C. L. Smith’s Registration Case^ 

1 vol., 1836— 1895 

Froem. (cn.) .. .. Freeman’s Reports, Chancery, 1 vol., 1660 — 1706 

Fieem. (k. b.) . . . . Freeman’s Reports, King’s Bench and Common 

Pleas, 1 vol., 1670 — 1704 

Gal. & Dav. . . . . Gale and Davison’s Reports, Queen’s Bench, 3 vols., 

1841—1843 

Gale . . . . . Gale’s Reports, Exchequer, 2 vols., 1835 — 1836 

Gib. Cod. . . . . Gibson’s Codex Juris Ecclesiastic! Anglicani 

Gift. .. .. .. G iff ard’s Reports, Chancery, 5 vols., 1857 — 1865 

Gilb. .. .. .. Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 

1714 

Gilb. O. P. . . . . Gilbert’s History and Practice of the Court of 

Common Pleas 

Gilb. (cu.) .. .. Gilbert’s Reports, Chancery and Exchequer, fol., 

1 vol., 1706— 1726 

Gilm. & F. . . . . Gilmour and Falconer’s Decisions, Court of Session 

(Scotland), 2 parts, Part I. (Gilmour) 1661 — 16G6, 
Part IT. (Falconer) 1681— 1686 « 

Gl. & J. .. .. .. Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 

i819— 1828 

Glanv. . . . . . . Glanville, De Legibus et Consuetudinibus Regni 

An glim 

Glanv. El. Cua. . . . . Glanville’s Election Cases, 1 vol., 1623 — 1624 

Glascock . .. .. Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 

Godb. .. .. Godbolt's Reports, King’s Bench, •Common Pleas, 

and Exchequer, 1 vol,, 1574 — 1637 

Gouldsb. .. .. .. Gouldsborough’s Reports, Queen’s Hon ch and King’s 

Bench, 1 vol., 1586 — 1601 , 

Gow .. .. Gow’s Reports, Nisi Prius, 1 vol., 1818 — 1820 

Gwill. .. . . .. Gwillim’8 Tithe Cases, 4 vole., 1224 — 1824 


H. & O. . . . . . . Hurlstono and Coltman’s Reports, Exchequer, 4 vols., 

1862—1866 

H. & N. . • . . . . Hurlstone and Norman’s Reports, Exchequer, 7 vols. 

1856—1862 
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Abbreviations. 


• H. & Tw. 

H. & W. \ 

H. L. Gas. 
Hag. Adm. 
Hag. Con. 
Hag. Ecc. 
Hailes 


Hale, C. L. 

Hale, P. C. 

Har. & It utli. 

Har. & W. 

Hare. 

Hard. 

Haro 

Hawk. P. G. .. 
Hayes 

Hayes & Jo. 

Hem. & M. 

Het. 

Hob. ■ • • • 

Hodg. 

Hog 

Holt (adm.) 

Hdlt (eq.) 

Holt (K. B.) 

Holt (n. p.) 

Home, Ofc. ol Sess. 

Hop. & Colt. . . 

Hop. Ph. 

Horn & H. . • 

Hov. Suppl. .. 

Hud. & B. 

Hume . . . . 

Hpt 

Hy. B1 


I. CL Tj. R. 
I. Ch. B. 

1. Eq. B. 

r. e. r. . . 


. . Halt and Twells’ Reports, Chaaoery, 2 vole., 1848 — 
1850 

. . Hurlstone and Walmsley’s Reports, Exchequer, 

1 vol., 1 840 — 1 841 

. . Clark’s Reports, House of Lords, 1 1 vols., 1847 — 1 806 
.. Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 
Haggard’s Consistorial Roports, 2 vols., 1789 — 1821 
.. Haggard’s lOeclesiastical Roports, 4 vols., 1827—1833 
. . Hailes’ s l)ecisi6ns, Court of Session (Scotland), 

2 vols., 1766—1791 
. . Ilale’s Common Law 

. . Halo’s Pleas of the Crown, 2 vols. 

.. Harrison and Rutherford's Reports, Common Pleas, 

1 VOl., 1865-1868 

Harrison and Wollaston’s Reports, King’s Bench 
and Bail Court, 2 vols., 1835 — 1836 
.. Harcarse’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1681—1691 

. . Hal'd res* Reports, Exchequer, fol., 1 vol., 1655 — 1669 
. . Hare’s Reports, Chancery, 11 vols., 1811 — 1853 
.». f Hawkins’s Pleas of the Crown, 2 vols. 

. . Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 
1832 

, . Haves and Jones’s Reports, Exchequer (Ireland), 
1* vol . , 1832—1834 

.. Homrtiing and Miller’s Roports, Chancery, 2 vols., 

1862— 1865 

.. Hot ley’s Reports, Common Pleas, fol., I vol., 1627 — 
1631 

Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 
—1625 

Hodges’ Reports, Common Pleas, 3 vols., 1835 — 
1837 

.. Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 
—1834 

W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 

1863— 1867 

.. W. Holt’s Equity Reports, 1 vol., 1845 
. . Sir John Holt’s Reports, King’s Bench, fol., 1 voL 
1688—1710 

.. F. Holt’s Roports, Nisi Prius, 1 vol., 1815 — 1817 
. . Home’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1735—1714 

.. Hop wood and Coltman’s Registration Cases, 2 vols., 
1868—1878 

Hopwood and Philbrick’s Registration Cases, 1 vol., 
1863—1867 

. . Horn and Hurlstone’s Reports, Exchequer, 2 vols., 
1838—1839 

.. Hovenden’s Supplement to Vesey Jun.’s Reports, 
Chancery, 2 vols., 1753 — 1817 
.. Hudson and Brooke’s Reports, King’s Bench and 
Exchequer (Ireland), 2 vols., 1827 — 1831 
. . Hume’s Decisions, Court of Session (Scotland), 
1 vol., 1781—1822 

• • Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 

1038 

• • Henry Blackstone’s Roports, Common Pleas, 2 vols., 

1788—1796 

.. Irish Common Law Reports, 17 vols., 1849 — 1866 
.. Irish Chancery Reports, 17 vols., 1850 — 1867 
, . Irish Equity Reports, IS vols., 1838 — 1851 
.. Irish Law Reports, 13 vols., 1838 — 1851 
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LL. T. . . • - . 

I. R. (preceded by date) 
I. R. C. L. 

I. R. Eq. 

Ir. Oirc. Cas. 

Ir. Jur. 

Ir. L. Rec. 1st ser. 

Ir. L. Reo. (n. s.) 


Irv. 


Irish Law Times, 18S7 — (current) 

Irish Reports, since 1893 (e.g. [1891"] 1 I. R.) 

Irish Reports, Common Law, 11 vols., 18(56 — 1877 
Irish Reports, Equity, 11 vols., I860 — 1877 
Irish Circuit Cases, 1 vol., 1811 — 1813 
Irish Jurist, 18 vols., 1849 — 1866 
Law Recorder (Ireland) 1st series, 4 vols., 1827 — 
1831 

Law Recorder (Ireland) New Series, 6 vols., 1833 — 
1.838 

Irvine’s Justiciary Reports (Scotland), 5 vols., 1852 — 
1867 


J. Bridg. 
j. p. 

J. Sliaw, Just. 
Jac. 

Jac. & W. 

J ebb, O. O. 

Jobb A B. 

J ebb & S. 

Jenk. 

Jo. & Car. 

Jo, 6c Lat. 

Jo. Ex. Ir. 


John. 

John. & II. 
Jur. 

Jur. (n. s.) 
Jubt. Inst. 


Sir Jolm Bridgman’s Reports, Common riene, fol., 

1 vol., H>13 — 1621 

Justice of the Peace, 1837 — (current) 

J, Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 
—1852 

Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancory, 2 vols., 1819 
—1821 # # 

Jebb’s Crown Cases Rosorvod (Ireland), 1 vol., 1822 
—1840 

Jobb and Bourkc’s Reports, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jobb and Symes’ Reports, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

Jenkins’ Reports, 1 vol., 1220 — 1633 
Jonos and Carey’s Reports, Exchequer (Ireland), 
1 vol., 133S- 1839 

Jones and La Toucho’s Reports, Chancery (Ireland), 

3 vols., 1844 — 1846 

T. Jonos’ Reports, Exchequer (Ireland), 2 vols., 1834 
—1838 

Johnson’s Reports, Chancery, 1 vol.. 1858 — 1860 
Johnson and Hemming ’ b Reports, Chancery, 2 vols., 
1860-1862 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Reports, New Series, 12 vols., 1855 — 1867 

Justinian’s Institutes 


k. & a. . . 


K. A J 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Karnes, Rom. Dec. 

Karnes, Sel. Dec. 

Kay 

Keb 

Keen 

Keil. 

Kel . . . . • . . 

Kel. W. . . 

Keny. . . . • ■ • 


Keane and Grant’s Registration Cases, 1 vol., 1854 — 
1862 

Kay and Johnson’s Reports, Chancery, 4 vols., 
1853—1858 

Law Reports, King’s Bench Division, pi nee 1900 
(e.rj., [1901] 2 K. J3.) ^ 

Karnes, Dictionary of Decisions, Court of Session 
(Scotland), fob, 2 vols., 1540—1741 
Kamos, Remarkable Decisions, Court of Session 
(Scotland), 2 vols., 1716 — 1752 
Kamos, Select Decisions, Court of Session (Scotland), 
1 vol., 1752 — 1768 

Kay’s Reports, Chancery, 1 vol., 1&53 — 1854 
Keble’s Reports, fob, 3 vols., 1661 — 1677 
Keen’s Reports, Rolls Court, 2 vole., 1836 — 1838 
Keilwey’s Reports, King’s Bench, fol., 1 vol., 13ST7 — 
1578 

Sir John Kelyng’s Reports, Crown Cases, fol., 1 vol. 

1662 — 1707 • 

W. Kelynge’s Reports, fob, 1 vol., Chancory, 1730 — 
1732; King’s Bench, fol., 1731—1734 
Kenyon’s Notes of Cases, King’A Bench, 2 vols., 
1753—1759 
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*J£eny. (oh.) . . . . Ohanqery Cases in Vol. II. of n Kenyon's Notes of 

Cases, 1753 — 1754 

Kilkerran ' . . . . Kilkerran r s Decisions, Court of Session (Scotland), 

fol-, 1 vol., 1738—1752 

Knapp .. .. .. Knapp's Reports, Privy Council, 3 vols., 1829 — 1836 

Kn. & Omb. . . . . Knapp and Ombler's Election Cases, 1 vol., 1834— 

1835 

L. A. . . . . Lord Advocate 

L. & G. tymp. Plunk. . . Lloyd and Goold’s Reports temp . Plunkett, Chancery 

(Ireland), 1 vol., 1834—1839 

L. & G. temp . Sugd. . . Lloyd and Goold’s Reports temp. Sugden, Chancery 

(Ireland), 1 vol., 1835 

L. & Welsh. . , . . Lloyd and Woleby’s Commercial and Mercantile 

Oases, 1 vol., 18*29—1830 

L. G. It. . . . . . . Local Government Reports, 1902 — {current) 

L. J. . . . . . . Law Journal, 1866 — (current) 

L. J. (ADM.) . . . . Law Journal, Admiralty, 1865 — 1875 

L. J. (bcy.) . . . . Law Journal, Bankruptcy, 1832 — 1880 

L. J. (on.) . . . . Law Journal, Chancery, 1822 — (current) 

L. J. (C. P.) . . . . Law Journal, Common Tleas, 1822 — 1875 

L. J. (Eccn.) . . . , Law Journal, Ecclesiastical Cases, 1866 — 1875 

L. J. (EX.) Law Journal, Exchequer, 1830 — 1875 

L. J. (ex. eq.) . . . . Law Journal, Exchequer in Equity, 1835 — 1841 

L. J. (K. b. or Q. B.) . . Law Journal, King’s Bench or Queen’s Bench, 

1822 — (current). 

L. J. (m. c.) . . . . Law Journal, Magistrates' Cases, 1826 — 1896 

L. J. N. C. . . . . Law Journal, Notes of Cases, 1866 — 1892 (from 1893, 

see Law Journal). 

L. J. (o. s.) . . . . Law Journal, Old Series, 10 vols., 1823 — 1831 

L. J. (p.). . . . . . Law Journal, Probate, Divorce and Admiralty, 1875 

— (current) 

L. J. (P. & M.) . . . . Law Journal, Probate and Matrimonial Cases, 1858 — 

1859, 1866—1875 

L. J. (p. o.) Law Journal, Privy Council, 1865 —(current) 

L. J. (f. M. & A.) . . Law Journal, Probate, Matrimonial and Admiralty, 

1860—1865 

L. M. & P. . . . . Lowndes, Maxwell, and Pollock’s Reports, Bail 

Court and Practice, 2 vols., 1850 — 1851 
L. R. . . . . . . Law Reports 

L. R. A. & E. . . . . Law Reports, Admiralty and Ecclesiastical Cases, 

4 vols., 1865—1875 

L. R. C. C. R. . . . . Law Reports, Crown Cases Reserved, 2 vols., 1865 — 

1875 

L. R. C. P. .. . . Law Reports, Common Pleas, 10 vols., 1805—1875 

L. R. JEq. . . . . Law Reports, Equity Cases, 20 vols., 1865 — 1875 

L. R. Exch. . . . . Law Reports, Exchequer, 10 vols., 1865 — 1875 

L. R. H. L. . . . . Law Reports, English and Irish Appeals and Peerage 

Claims, House of Lords, 7 vols., 1866 — 1875 
L. R. Ind. App. ‘ . . Law Reports, Indian Appoals, Privy Couucil, 1873 — 

(current) 

L. R. Ind. App. Supp. Law Reports, Indian Appoals, Privy Council, 
Vol. Supplementary Volume, 1872 — 1873 

L. R. Ir. . . . . Law Reports (Ireland), Chancery and Common Law, 

32 vols., 1877—1893 

L. R. P. C. . . . . Law Reports, Privy Counoil, 6 vols., 1865 — 1875 

L."R. P. & I). .. .. Law Reports, Probate and Divorce, 3 vols., 1865 — 

1875 

L. R. Q. B. . . . . Law Roports, Queen’s Bench, 10 vols., 1865 — 1875 

h\ R. Sc. & Div. . Law Reports, Scotch and Divorce Appeals, House 

of Lords, 2 vols«, 1866 — 1875 

L. T, . . . . . . Law Times Reports, 1859 — (current) 

L. T, Jo. .t .. Law Times Newspaper, 1843 — (current) 

L. T. (O, 0.) . • . . Law Times Reports, Old Series, 34 vols.. 1843 — 1860 
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Lane . . - . * 

J"j£lt* • • • ■ 

Laws. Reg. Cas. 

Ld. Raym. 

Leach 

Lee 

Lee temp. Hard. 

Le. & Ca. 

Leon. • • * • 


Lev. 


Lew. 0. C. 


Loy 

Lib. Asa. 

Lilly 

Litt 

LoiTt 

Long. & T. 

Lud. E. C. 
Lumley, P. L. C. 
Lush. 

Lut. 


Lut. Reg. Caa. . . 
Lynd. 

M. & S 

m. & \V. . 

Mao. & G. 

Mae. & II. 

M‘Cle 

M'Cle. & Yo. . . 

Macfarlaue 

Macl. & Rob. 

Macph. (Ct. of Sosa.) 

Macq. 

Macr. 

Madd. 

Madtl. & GL 

Madox 

Madox, Exch. . . 
Man. AG. 

H.L. XIII. 


Lane's Reports, Exchequer, fol., 1 vol., 1605 — 1611 • 
Latch’s Reports, King's Bench, fol., 1 vol., 1625 — 1628 
Lawson’s Registration Cases, 1885 — (current) 

Lord Raymond's Reports, King’s Bench and Common 
Picas, 3 vols., 1 694 — 1732 
loach’s Crown Cases, 2 vols., 1730 — 1814 
Sir G. Leo’s Ecclesiastical Judgments, 2 vols., 1752 — 
1758 

T. Lee’s Cases temp. Ilardwicke, King's Bench, *1 vol., 
1733—1738 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 
— 1865 

Leonard’s Reports, King’s Punch. Common PleaH 
and Exchequer, fol., 4 parts, 1552 — 1015 
Levinz’s Reports, King’s Ranch and Common Pleas, 
fol., 3 vols., 1060 — 1G9G 

Lewin's Crown Cases on the Northern Circuit, 

2 vols., 1822 — 1838 

Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 
Liber Assisarum, Year Books, 1 — 51 Edw. III. 

Lilly’s Reports and Pleadjng^s of Cases in Assize, fol., 

1 vol. 

Littleton’s Reports, Common Ploas, fol., 1 vol., 1627 
—1031 

Lofft’s Roporta, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfiehl and Townsend’s Reports, Exchequer (Ire- 
land), 1 vol., 1841—1842 
I aiders’ Election Cases, 3 vols., 1784 —1787 
Lumloy’s Poor Law Cases, 2 vols., 1834 — 1842 
Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 
Sir E. Lutwycho’s Entries and Reports, Common 
Picas, 2 vols., 1082 — 1704 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 
1853 

Lyrnl wood, Pro vinci ale, fol., 1 vol. 

Maulo and Solwyn’s Reports, King’s Bench, 6 vols., 
1813—1817 

Meoson and Welsby’s Reports, Exchequer, 16 vols., 
1830 — 1817 

Maonaghten and Gordon's Reports, Chancery , 3 vols., 
1849— IS 52 

Macrae and Her!, slot’s Insolvency Cases, 1 vol., 
1847—1852 

M‘Cleland’s Reports, Exchequer, 1 vol., 1824 
M'CIeland and Younge’s Roports, Excheqqer,J. vol., 
1824—1825 

Macfh rlano’s Jury Trials, Court of Session (Scotland), 

3 parts, 1838—1839 

Maclean and Robinson’s Scotch "Appeals (House of 
Lords), 1 vol., 1839 

MacpherBon, Court of Session (Scotland), 3rd series, 
11 vols., 1802—1873 

Macqueen’s Scotch Appeals, House bf Lords, 4 vols., 
1849—1805 

Macrory’s Patent Cases, 2 parts, 1847 — 1856 
Maddock’s Reports, Chancery, 6 vols., 1815 — 1821* 
Maddock and Geldart’s Reports, Ob<vncery, 1 yoI., 
1819 — 1822 (Yol. VI. of Madd.) 

Madox’s Eormulare Anglicanwn * 

Madox’s History and Antiquities of the Exchequer, 
2 vols. 

Manning and Granger’s Reports* Common Pleas, 
7 vols., 1840—1845 


H 
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Abbreviations. 


Man. St By. (k. b.) 
Man. & By, (m. c.) 
Mans. 

Mar. Ii. C. .. 


March 

Marr. 

Marsh. 

Mayn. 


Meg. 

Mer. 

Milw. 

Mod. Bep. 

Mol 

Mont. 

Mont. & A. 

Mont. & 13. 

Mont. & Ch. 

Mont. L). & Do G. 

Mont. & M. 


Moo. P. O.O... 
Moo. P. C. C. (N. 8.) 

Moo. Ind. App. . . 

Moo. & P. 

Moo. & S. 

Mood. & M. 

Mood^, & «B. 

Mood. 0. O. 

Moore (k. b.) . . , 

Moore (o. p.) 

Mor, Diet. 

Morr. 

Mob. 

Murp, & H. 

Murr. 

My. & Cr. 

My. &K. 


Manning and Byland’s Reports, Xing's Bench, 

5 vols., 1827— 1830 

Manning and Byland’s Magistrates' Oases, 3 vols., 
1827—1830 

Manson’s Bankruptcy and Company Oases, 1893 — 
(current) » 

Maritime Law Beports (Orockford), 3 vols., 1860 — 
1871 

March’s Beports; King’s Bench and Common Pleas, 

1 volij 1039 — 1012 

Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 
1816 

Maynard’s Beports, Exchequer Memoranda of Edw. 
I. and Year Books of Edw. II., Year Books, Parti., 
1273—1326 

Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 
Merivale’s Beports, Chancery, 3 vols., 3815 — 1817 
Mil ward’s Ecclesiastical Beports (Ireland), 1 voi.,1819 
— 1813 

.Modern Beports, 12 vols., 1669 — 1755 
Molloy’s Beports, Chancery (Ireland), 3 vols., 1808 — 
1831 

Montagu’s Beports, Bankruptcy, 1 vol., 1829 — 1832 
Montagu and Ayrton’s Beports, Bankruptcy, 3 vols., 
1832—1838 

Montagu and Bligh’s Beports, Bankruptcy, 1 vol. 
1832—1833 

Montagu and Chitty's Boports, Bankruptcy, 1 vol , 
1838—1840 

Montagu, Deacon, and De Gex’s Beports, Bank- 
ruptcy, 3 vols., 1840 — 1844 
Montagu and Macarthur’s Boports, Bankruptcy, 
1 vol., 1826— 1830 

Moore’s Privy Council Cases, 15 vols., 1836 — 1863 
Mooro’8 Privy Council Cases, New Series, 9 vols., 
1862—1873 

Moore’s Indian Appeal Cases, Privy Council, 14 vole., 

1836 — 1872 

Moore and Payne’s Beports, Common Picas, 5 vols., 
1827—1831 

Moore and Scott’s Beports, Common Pleas, 4 vols., 
1831—1834 

Moody and Malkin’s Beports, Nisi Prius, 1 vol., 1826 
—1830 

Moody and Bobinson’s Beports, Nisi Prius, 2 vols., 
1830—1844 

Moody’s Crown Cases Reserved, 2 vols., 1824—1844 
Sir E. Moore’s Reports, King’s Bench, fol., 1 vol., 
1485— 1620 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 
—1827 

Mori son’s Dictionary of Decisions, Court of Session 
(Scotland), 43 vols., 1532 — 1808 
Mon el l's Beports, Bankruptcy, 10 vols., 1884 — 1893 
Moseley’s Beports, Chancery, fol., 1 vol., 1726 — 1730 
Murphy and Hurl stone’s Reports, Exchequer, 1 vol., 

1837 

Murray’s Beports, Jury Court (Scotland), 5 vols., 
1S16— 1830 

Mylne and Craig’s Beports, Chancery, 5 vols., 1835 
—1841 

Mylne and Keen's Beports, Chancery, 3 vols., 1832 
—1835 
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Nel». 

Nev. <& M. (k. b.) 

Nev. A M. (m. o.) 

Nev. A P. (k. b.) 

Nev. & P. (m. o.) 

New Mag. Oaa. . . 

New Pracfc. Cas. 

New Rep. 

New Sess. Cas. , . 

Nolan 

Notes of Cases . . 
Noy 


* .. Nelson’s Reports, Chancery, 1 yol., 1625 — 1692 

. . Nevile and Manning’s Reports, King's Bench, 6 vols., 
1832 — 1836 

. . Nevile and Manning’s Magistrates’ Gases, 3 vols,, 
1832—1836 

. . Nevile and Perry’s Reports, King’s Bench, 3 vols.. 
1836— -1838 

Novilo and Perry’s Magistrates’ Cases, 1 vol., 1836 — 
1837 • 

.. New Magistrates’ Oases (Bittleston, Wise and 

Parnell), 2 vols., 1844 — 1848 

. . New Practice Cases (Bittleston and Wiso), 3 vols,, 
1844—1818 

.. New Reports, 6 vols., 1862 — 1865 
. . New Sessions Magistrates’ Cases (Carrow, llamer- 
ton, Allen, etc.), 4 vols., 1844—1851 
. . Nolan’s Magistrates’ CaBOs, l vol., 1791 — 179-3 
. . Notes of Casos in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841 — 1850 

.. Noy’s Reports, King’s Bench, fol., 1 vol., 1558 — 1649 


O. Bridg. 
O’M. & II. 


Owen 


• • 

Sir Orlando Bridgman’s Iloports, Common Pleas, 
1 vol., 1660—1666 

O’Malley and Hardcastlo’s Election Cases, 1869 — 
(current) 

Owen’s Reports, King’s Bench and Common Pleas, 
fol., 1 vol., 1557 — 1614 


P. (proccded by date) 

P. D 

P. Wms 

Palm. 

Park. 

Pat. App. 

Pater. A pp. 

Peake 

Peake, Add. Gas. 
Peck. 

Per. & Dav. 

Per. & Kn. 

Pk 

Phil. El. Cas. . . 
Phillim 

Phillim. Eccl. Jud. 

Pig. & R. . • 

Pitc. 

Plowd. . . 

Poll 

Pojjh. 


Law Reports, Probate, Divorco, and Admiralty Divi- 
sion, since 1890 ( e.tj. t [1891] P.) 

I jaw Reports, Probate. Divorce, and Admiralty Divi- 
sion, 15 vola., 1875— 1890 

Peere Williams’ Reports, Chancery and King’s 
Bench, 3 vols., 1695 — 1735 
Palmer’s Reports, King’s Bench, fob, 1 vol., 1619 — 
1629 

Parker’s Reports, Exchequer, fol., J vol., 1743 — 
1766 

Patou’s Scotch Appeals, TTouse of Lords, G vols., 
1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 
1851—1873 

Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 
Peako’s Additional Cases, Nisi Prius, 1 vol., 1795 — 
1812 

Peckwell’s Election Cases, 2 vols., 1803 — 1804^ 
Perry and Davison’s Reports, Queen’s Bonch, 4 vols., 
1838—1841 

Perry and Knapp’s Election Caseij, 1 vol., 1833 
Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 
Philipps’ Election Cases, 1 vol., 1780 
J. Phillimore’B Ecclesiastical Reports, 3 vols., 1754 — 
182i 

Sir 11. Philli more’s Ecclesiastical Judgments, 1 vol., 
1867—1875 

Pigott and Rodwell’s Registration Cases, 1 vol., 1843 
—1845 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 
1624 

Plowden’s Reports, fol., 2 vols.* 1550 — 1579 
Pollexf on’s Reports, King’s Bench, fol., 1 vol., 1670 
—1682 

Popham’s Reports, King’s Benoh, fol., 1 vol., 1591 — 
1627 
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Abbreviations. 


‘Pow. R.&T>. . . .. Powec.-, Itodwell, and Dew's W action Oases, 2 vols., 

1848—1 856 

Prec. Oh. ... . . . . Precedents in Chancery, fol., 1 vol. , 1689 — 1722 

Price .. .. .. Price’s Reports, Exchequer, 13 vols., 1814 — 1824 

Q. B. . . . . . . Queen’s Bench Reports (Adolphus and Ellis, New 

Series), 18 vole., 1841 — 1852 

Q. B. (preceded by date) Law Reports, Queen’s Bench Division, 1891 — 1901 

{e.g. y [1891] 1 Q. B.) 

Q. B. D. \ . .. .. Law Roports, Queen’s Bench Division, 25 vole., 

1875—1890 

R. The Reports, 10vuls M 1833—1095 

R. (Ct. of Sees.) . . . . ltottio, Court of Session Cases (Scotland), 4th series, 

25 vols., 1873— 1898 

R. P. 0. . . . . . . RoportB of Patent Cases, 1884 — (current) 

R. R. . . . . . . Revised Reports 

R. S. 0. . . . . . . Rules of the Supreme Court 

Hast. . . . . . . Rastell’s Entries 

Rave. . . . . . . Rayner’s Tithe Cases, 3 vols., 1575 — 1782 

Real Prop. Cas. . . . « Real Property Cases, 2 vols., 1843 — 1847 

Rep. Ch. . . . . . . Reports in Chancery, fol., 3 vols., 1615 — 1710 

Rick. & A1 . . . . Rickards and Michael’s Locus Standi Reports, 1 vol., 

1885—1889 

Rick. & S. . . . . Rickards and Saunders’ Locus Standi Reports, 1 vol., 

1890— 1S94 

Ridg. temp. IT. . . .. Ridgeway’R Reports, temp. Hardwicke, 1 vol.. King’s 

Bench, 1733 — 1736; Chancery, 1744 — 1746. 

Ring. Ij. & S. .. .. Ridgeway, Lapp, and Schoales’ Reports (Ireland), 

1 vol., 1793— 1795 

Ridg. Pari. Rep. . . Ridgoway’s Parliamentary Reports (Ireland), 3 vols., 

1784—1796 

Rob. Eccl. .. .. Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 

Rob. L. A W. .. .. Roberts, Looming, and Wallis’ New County Court 

Cases, 1 vol., 1849 — 1851 

Robert. Ai>p. .. .. Robertson's Scotch Appeals, House of Lords, 1 vol. f 

1709—1727 

Robin. App. . . . . Robinson’s Scotch Appeals, House of Lords, 2 vols., 

1840—1841 

Roll. Abr. , . . Rolle’s Abridgment of the Common Law, fol., 2 vols. 

Roll. Rep. . . . . Rolle’s Reports, King’s Bench, fol., 2 vols., 1614 — 1625 

Rom. . . . . . . Roinilly’s Notes of Cases in Equity, 1 part, 1772 — 

1787 

Rose .. .. Rose’s Reports, Bankruptcy, 2 vols., 3810 — 1816 

Ross, L. C. . . . . Ross’s Leading Cases in Commercial Law (England 

y * and Scotland), 3 vols. 

Rowe . . . . . . Rowe’s Roports (74ngland and Ireland), 1 vol., 1798 — 

1823 r 

Rul. Cas. Campbell's Ruling Cases, 25 vols. 

Russ. .. .. .. Russell’s Reports, Chancery, 5 vols., 1824 — 1829 

Russ. & M. . , . . Russell and Mylne’s Reports, Chancery, 2 vols., 1829 

— : 1833 

Russ. & Ry. .. Russell and Ryan’s Crown Cases Reserved, 1 vol., 

1800—1823 

Ry. & Can. Cas. . . Railway and Canal Cases, 7 vols., 1835 — 1854 

Rv. & Can. Tr. Cas. . . Railway and Canal Traffic Cases, 1855 — (current) 

Ry. & M. . . . . Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 

—1826 

fi. 0. . . € . . Same Case 

S. 0. (preceded by date) Court of Session Oases (Scotland), since 1906 (e.g. 9 

[1908] S. C.) 

S.-G. . . . . . . Solicitor-General 

Saint » • . . . . Saint’s Digest of Registration Oases, 1843 — 1906, 1 voL 
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Salk. 

Sail. & So. 

Saund. 
Saund. & A. 

Saund. A B. 

Saund. & 0. 

Saund. & M. 


Say. 

Say. 

Sc. Jux. 

Sc. Ij. II. 

Sell. & I, of. 

Sc R. R. . . . . 

Scott 

Scott (n. r.) 

Sea. & Sin. 

Sol. CaB. Oh. 

Soss. Cas. (k. n.) 

Sh. A Macl. 

Sh. (Ct. of Sosa.) 

Sh. Dig 

Sh. Just. . . 

Sh. Sc. App. 

Sh. Tuind Ct. . . 

Shep. Touch. 
Show. 

Show. Pari. Cas. 

Sid 

Sim. 

Sim. (n. S.) 

Sim. & St. 

Skin. 

Sm. & Bat. 

9m. & Or . . . 

Smith, K. B. 

Smith, Ij. 0. 
Smith, Beg. Cas. 


Salkeld'B Reports, JJUng’s Bench , 3 vole., 1689 — 1712 
. . Sausso and Scully’s Reports, Rolls Court (Ireland), 

1 vol, 1837—1840 

. . Saundors’s Beports, King’s Bench, 2 vola., 1666 — 1672 
Saunders and Austin’s Locus Standi Beports, 2 vols., 

4 1895—1904 

Saunders and Bidder’s Locus Standi Beports, 1905 — 
(current) 

. . Saundore and Cole’s Beports, Bail Court, 2 vole., 1846 
—1848 

. . Saunders and Macrae’s County Courts and Insolvency 
Cases (County Courts Cases and Appeals, Vols. II. 
and III,), 2 vole., 1852 — 1858 
„ . Savile’s Beports, Common Pleas, fol., 1 vol., 1580 — 
1591 

.. Sayer’s Beports, King’s Bench, fol., 1 vol., 1761 — 
1756 

Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law Reporter, 1 865 — (ourront) 

Schoales and Defray ’s Beports, Chancery (Ireland), 

2 vols., 1802 — 1806 # 

Scots Revised Beports 

Scott’s Beports, Common Pleas, 8 vols., 1834 — 1840 
Scott’s Now Reports, Common Pleas, 8 vols., 1840 — 
1845 

Searlo and Smith’s Reports, Probate and Divorce, 

1 vol., 1859—1860 

Select Cases in Chancery, fol., 1 vol., 1685 — 1698 
(l’t. ILL of Cas. in Ch.) 

Sessions Settlement Cases, King’s Bench, 2 vols., 
1710—1747 

Shaw and Maclean’s Scotch Appeals, House of Lords, 

3 vols., 1835 — 1838 

Shaw, Court of Session Cases (Scotland), 1st series, 
16 vols., 1821 —1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 
and Lamond, 3 vols., 1726 — 1868 
P. Shaw's Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

P. Shaw’s Scotch Appeals, House pf Lords, 2 vols., 
1821—1824 

P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

. . Sheppard’s Touchstone of Common Assurances 
. . Shower’s Beports, King’s Bench, 2 vols., 1678 — 1695 
.. Shower’s Cases in Parliament, fol., 1 vgJ..J69l — 
1699 ** 

Siderfin’s Beports, King’s Bench, Common Pleas, 
and Exchequer, fol., 2 vols., 1657 — 1670 
Simons’ Beports, Chancery, 17 vols., 1826 — 1852 
Simons’ Boports, Chancery, New Series, 2 vols., 
1850—1852 

. . Simons and Stuart’s Boports, Chancery, 2 vols., 1822 
—1826 

Skinnor'e Beports, King’s Bench, fol., 1 vol., 1681 — 
1697 

. . Smith and Batty’s Reports, King’s Bench (Irelahd), 
1 vol., 1824—1825 

. . Smale and Giffard’s Beports, Chancery, 3 vols., 1852 
—1858 » 

. . J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 
1806 

. . Smith’s Leading Cases, 2 vols. ■ 

.. C. Ij. Smith’s Registration Cases, 1895 — (current) 
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Bmytho . . 


DOI. O U. , . . . . 

Spence 


Spinks 


Stair Rep. 


Stark. 

• • 

Stat. lb & O. Rov. 

• ft 

State Tr. 

m • 

State Tr. (n. 8.) . . 


Story 


Stra. 


Sfcu. M. & P. 


Sty 


Sw. 


Sw. & Tr. 


Swan. 


Swiu. . • 


Syme . . 


T. & M 


T. Jo 


T. L. R 


T. Raym. 


Taml 


Taunt. 


Tax Oas. 


Term Rep. 


Toth. 


Trist. 


Tudor, L. 0. Merc. Law 

Tudor, L. C. Real Prop. . . 

Turn. & R. 

. . 

Tyr. 


Tyr. & Gr. 

• ft 

Yaugh 

m • 

Vent. . . . , 

ft » 

Yern 

a # 

Vern. & Scr. 

• • 

Ves. 

• • 

Vee. & B. 

« ■ 


Ves. Sen. 
Yin. Abr. 
Yin. Supp. 


Smytbe’s Reports, Common Ple%v (Ireland), 1 voL, 
1839 — 1840 

Solicitors’ Journal, 1856 — (current) 

Spence’s Equitable Jurisdiction of the Court of 
Chancery 

Spinks’ Prize Court Cases, 2 parts, 1854 — 1856 
Stair’s Decisions, Court of Session (Scotland), fof. t 
2 vols., 1661 — 1681 

Starkio’s Reports? Nisi Prius, 3 yols., 1814 — 1823 

Statutory Union and Orders Rovieed 

State Trials, 34 vole., 1163—1820 
State Trials, New Series, 8 vols., 1820— -1858 
Story’s Commentaries on Equity Jurisprudence 
Strange’s Reports, 2 yols., 1716 — 1747 
Stuart, Milne, and Peddie’B Reports (Scotland), 
2 vols., 1851 — 1853 

Style’s Reports, King’s Pencil, fol., 1 vol., 1646 — 1655 
Swabey’B Reports, Admiralty, 1 vol., 1855 — 1859 
Swabey and Tristram’s Reports, Probate and Divorce, 
4 vols., 1858 — 1865 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swin ton’s Justiciary Reports (Scotland), 2 vols., 1835 
—1841 

Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 
1829 

Temple and Mew’s Criminal Appeal Cases, 1 vol., 
1848— 1851 

Sir T. Jones’s Reports, King’s Bench and Common 
Pleas, fol., 1 vol., 1669 — 1684 
The Times Law Reports, 1884 — (current) 

Sir T. Raymond’s Reports, King’s Bench, fob, 1 vol., 
1660—1683 

Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Taunton’s Reports, Common Pleas, 8 vols., 1807 — 
1819 

Tax Cases, 1875 — (current) 

Torm Reports (Durnford and East), fob, 8 vols., 1785 
—1800 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1646 
Tristram’s Consistory Judgments, 1 vol., 1873 — 1892 
Tudor’s Leading Cases on Mercantile and Maritime 
Law 

Tudor’s Leading Cases on Real Property 
Turner and Russell’s Reports, Chancery, 1 vol., 1822 
—1825 

Tyi whitt’s Reports, Exchequer, 5 vols., 1830 — 1835 
Tyr whitt and Granger’s Reports, Exchequer, 1 vol., 
1835—1836 

Vaughan’s Reports, Common Pleas, fob, 1 vol., 1666 
—1673 

Yentris’ Reports (Yob I., King’s Bench; Yob II. P 
Common Pleas), fob, 2 vols., 1668 — 1691 
Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 
Vernon and Scriven’s Reports, King’s Bench (Ire- 
land), 1 vol., 1786—1788 

Yosey Jun.’s Reports, Chancerv, 19 vols., 1789 — 1817 
Yesey and Beames’s Reports, Chancery, 3 vols., 1812 
—1814 

Vesey Sen.’s Reports, 2 vols., 1747 — 1756 
Viner’B Abridgment of Law and Equity, fol., 22 vols. 
Supplement to Yiner’s Abridgment of Law and 
Equity, 6 vols. 
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W. Jo • 

W. N. (preceded by date) 

W. R 

Wallis 

Web. Pat. Cas. . . 

Welsh, Reg. Oas. 

Went. Oil. JQx. . . 

West 

Wost temp . Hard. 

West. Tithe Cas. 

White 

White & Tud. L. C. 
Wight. 

Will. W oil. & Dav. 

Will. Woll. & II. 

Will os 

Wilm. 

Wils 

Wils. & S. 

Wils. (an.) 

Wild, (EX.) 


Win. 

Win. Bl. . . 

Win. Rob. 

Wms. Saund. 
Wolf. & B. 

Wolf. & D. 

WoU. . 

Wood . . 


Sir W. Jones’s Reports, King's Bench and Commoil 
Picas, fob, 1 vol., 1620 — 1640 
Law Reports, Weekly Notes, 1866 — (current (s.y., 
f 1 866] W. N.) 

Woekly Reporter, 54 vols., 1852 - 1906 
Wallis’s Reports, Chancery (Ireland), 1 vol., 1760 — 
1791 

Webster’s Patont Cases, 2 vols., 1602 — 1855 
Welsh’^ Registry Cases (Ireland), 1 vol., 1832 — 1840 

Weiitwoith’s Office and Duty of Executor^ 

West s Reports, House of Lords, 1 vol., 1839 — 1841 
West’s Reports temp. Ilardwicke, Chancery, 1 vol., 
1736—1740 

Western’s London Tithe Cases, 1 vol., 1592 — IS22 . 
White’s Justiciary Reports (Scotland), 3 vols., 1886 
— 1893 

White and Tudor’s Leading Cases in Equity, 2 vols. 
Wightwick’s Reports, Exchequer, 1 vol., 1810 — 1811 
Willmore, Wollaston, and Davison’s Reports, Queen’s 
Bench and Hail Court, 1 vol., 1837 
Willmore, Wollaston, aqd Hodges’ Reports, Queen’s 
Bench and Bail Court, 2 void., 1838 — 1839 
Willes’ Reports, Common Pleas, 1 vol., 1737 — 1758 
Wilinot’s Notes of Opinions and Judgments, 1 vol., 
1757 — 1770 

Gh Wilson’s Reports, King’s Bench and Common 
Picas, fol., 3 vols., 1712 — 1774 
Wilson and thaw’s Scotch Appeals, House of Lords, 
7 void., 1825 - 1835 

J. Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 
J. Wilson’s Reports, Exchequer in Equity, 1 part, 
1817 

Winch’s Reports, Coiumou Pleas, fob, 1 vol., 1621 — 
1625 

William Blackstone’s Reports, King’s Bench and 
Common Pleas, fob, 2 vols., 1746 — 1779 
William Robinson’s Reports, Admiralty, 3 vols., 1838 
— 1 850 

Williams’ Notos to Saunders’ Reports, 2 vols. 
Wolferstan and B list own’d Election Cases, 1 vol., 
1859 — 1864 

Wolferstan and Dew’s Election Cases, 1 vol., 1857 — 
185S 

Wollaston’s Reports, Bail Court and Practice, 1 vol., 
1840—1841 

Wood’s Tithe Cases, Exchequer, 4 vols., 1798 


Y. & O. Oh. Cas. 

Y. & C. (ex.) . 

Y. & J. . . 

Y. B. 

Yelv. 


Younge and Coliver’s Reports, Chancery Cases, 
2 vols., 1841— 1843 

Younge and Collyer’s Reports, Exchequer in Equity, 
4 vols., 1834—1842 

Younge and Jervis’ Reports, Exchequer, 3 vols., 
1826—1830 
Year Books 

Yelverton’s Reports, King’s Bench, fob, 1 vol., 1602 
—1613 

Younge’s Reports, Exchequer in Equity, 1 vol., 1830 
—1832 


You. 
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23 lien. 8, c. 5. 
27 Ken. 8, c. 10. 

31 Ken. 8, c. 1. 

32 lien. 8, c. 32. 

c. 34. 

5 Eliz. c. 9. 


21 Jac. 1, c. 16. 

18 & 19 Car. 2, c. 11. 
29 Car. 2, c. 3. 


8 & 9 Will. 3, c. 11. 
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Part I. — Equitable Jurisdiction. 

Sect. 1. — Nature and Extent of Equitable Jurisdiction . 
Sub-Sect. 1. — The Subjects of Equitable Jurisdiction [a). 

1. Equity is the system of law which, prior to the fusion of 
law and equity effected by the Judicature Acts, 1873 and 1875, was 
administered in the Court of Chancery (/;). In certain matters that 


(a) Many of the subjects discussed in this article are dealt with in detail 
elsewhere under their special titles. The object hero is to state the leading 
principles of equity, and the relation of equity to law at the present time. The 
Judicature Acts have emphasised, rather than diminished, the importance of 
the principles which inado up the former system of equity jurisprudence ; and 
those cannot bo understood without frequent reference to the practice of the 
Court of Chancery, and the introduction of matters which may seem to be 
mainly of historical interest. An outline of equity which discarded the history 
of the system would bo of little practical value. 

For a general description of the jurisdiction of courts of equity, see 
Mitford (Lord Redesdale) on Pleadings, 4th ed., pp. *1, 111 ; Fonblanque, 
Treatise of Equity, oth ed., Vol. I., p. 9, n. (i) ; and as to the authority of 
Lord Redesdale’s work, see Lloyd v. Johnes (1804;, 9 Ves. 37, per Lord Eldon, 
L.C., at p. 54 ; Cholmondeley ( Marquis ) v. Clinton {Lord) (1820), 2 Jac. & W. 1, 
per Plumer, M.R., at pp. 151, 152. The Court of Chancery had its origin in 
the reign of Edward II. or earlier, and was due to tko deficiencies of the common 
law courts. By Teason of violence these were not always able to seenro the 
enforcement of their judgments ; moreover, their rules were needlessly strict in 
some matters, and in others they gave no remedy at all. In cases whore the 
courts were thus at fault petitions for redress were presented to the .King or his 
Council, and convenience required that these should be dealt with by a special 
tribunal. For this purpose tho Chancellor and the officials in the Chancery — chief 
among them tho Master of the Rolls — wero available. They formed under the 
early Plantagdiet kings an important department of state ; they wero intrusted 
with the issue of the original writs which set the ordinary courts in motion ; and 
the Chancellor, as a member of tho Council, already exercised to some extent an 
ordinniy jurisdiction similar to that of the common law courts, which was the 
foundation of the subsequent common law jurisdiction of the Court of % 
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Chancery (4 Co. Inst. 7$, 80; Spence, Yol. I., p. 336; Kerly, History of 
Equity, pp. 52—56; ILoldsworth, History of English Law, Yol. I., pp. 200, 
235). It was not unnatural that to the Chancellor should fall the extraordinary 
jurisdiction which was neoded to assist, correct, or supplement the jurisdiction 
of tho ordinary courts. 

The separate existence of the Court of Chancery probably arose from the 
practice of petitions being referred from the Council to tho Chancellor. This was 
done under Edward I. ; the Chancery was becoming an independent court, 
under Edward II. and Edward III.; and from tho latter reign onwards its 
existenco was fully established and its progress continuous (see Pollock and 
Maitland, History of English Law, 2nd ed., Vol. I., pp. 193, 196, 197; Kerly, 
History of Equity, pp. 27 — 31 ; " Common Law and Conscience in Chancery,” 
Law Quarterly Review, Vol. I., p. 443 ; Baild., pp. xv., xlv. ; Holdsworth, 
History of English Law, Yol. L, pp. 196—199 ; Spence, Vol. I., p. 333). In 
1349 £22 Edw. 3) tho "King issued a proclamation to the sheriffs of London 
directing, inter alia , that “matters of grace” should be referred to the 
Chancellor (Kerly, History of Equity, p. 31), and in 1394 recourse to the new 
tribunal was so frequent that tho stat. 17 Ric. 2, c. 6 (1394), inflicted damages 
on plaintiffs for false claims in Chancery. In this reign, or porhaps earlier, the 
writ of subpoena was introduced, and tho defendant was bound by it to answer 
tho plaintiff’s complaint (Spence, Vol. I., p. 345 ; Baild., p.*xiv.). 

The encroachments of the Court of Chancery, and tho use of the writ of 
subpoena were a matter of continual, though ineffectual, protest in Parliament 
throughout tho fifteenth century (Kerly, History of Equity, pp. 37 — 45). But 
in addition to the original reasons for the establishment of the court it had 
by its recognition and enforcement of trusts, in their old form of uses (Holds- 
worth, History of English Law, Vol. I.,' p. 238), rendered services to society of 
vast importance, and it had become impossible to dispense with it. Tho six- 
teenth century found it in similar conflict with the common law courts over 
tho right which it claimed to override their judgments by injunction (see 
Kerly, History of Equity, Vol. I., pp. 89, 107 — 117); and the conflict was 
not terminated until James I. decided in favour of the Court of Chancery 
{Oxford's ( Karl ) Case (1615), 1 Rep. Cli. 1; 1 White & Tud. L. C., 7tli ed., 
p. 730). The reports commenco in the middle of the same century and incor- 
porate a low rulings of earlier date, and thenceforward the system of equity 
j urisdiction was continuously developed under the Chancellors, of whom the most 
illustrious woro Sir Hencago Pinch (Lord Nottingham), 1673 — 16S2 (see 3 Bl. 
Com. 55 ; 4 ibid. 435), known as the “ father of equity” (1 Maddock, Practice 
of Chancory, 3rd ed., p. xix.); Lord Hardwicke, 1737 — 1756 (see Butler’s (Charles) 
Reminiscences, Vol. I., s. xi., 2, 4th ed., p. 132 ; Goodtitle v. Otway { 1797), 7 Term 
Rop. 399, 416, Ex. Ch. ; Ex parte Greenway (1802), 6 Ves. 812) ; Lord Thurlow, 
1778—1792; and Lord Eldon, 1801 — 6; 1807 — 27. Luring all this period 
the procedure in Chancery was based on ordors issued in 1617 by Lord Bacon 
(see Kerly, History of Equity, p. 104). 

Por about a contury relief corresponding to tbat in Chancery was givei^ to 
poor suitors in tho Court of Requests. This was established in the reign 6i'* 
Henry VIII., and notwithstanding that it incurred the jealousy of the common 
law courts and was decided to bo illegal ( Stepney v. Lloyd (1598), Cro. Eliz. G47 ; 
Derby' 8 {Earl) Case (1614), 12 Co. Rop. 114; Pcnson v. Cartwright 9 (1614), Cro. 
Jac. 345; Calmady's Case (1640), Cro. Car. 595), it continued till it was 
abolished by statute in 1640 (Holdsworth, History of English Law, Vol. I., 
p. 210 ; 3 131. Com. 50). There was also an equity side to the Court of 
Exchequer, but this jurisdiction was transferred to the Court of Chancery by 
the Court of Chancory Act, 1841 (5 Viet. c. 5), s. 1. And equitable jurisdiction 
was exercised by the courts of Wales and of the counties palatine, and by 
other local courts (Spence, Vol. I., p. 352). Tho courts of tho County Palatine 
of Chester and of Wales were abolished by tbe Law Terms Act, 1830 (11 
Goo. 4 & 1 Will. 4, c. 70), s. 14. As to the Chancery Courts of Lancaster 
and Durham, see title Courts, Vol. IX., pp. 120 — 127. Por further authorities 
as to the early history of the Court of Chancery, see Ashb., p. 25. The power of 
assisting the common law courts by punishing violent interference with their 
process appears to have beon transferred to tho Star Chamber when thrtt tribunal 
was instituted under Henry VII. (Ashb., p. 27 ; Baild., p, xx.J. 

* The jurisdiction of the Chancellor was often delegated to the Master of the 

H.L. — -XIH # 
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l, court enforced rights which were not in general (c) recognised at 
Nature and law, as in trusts, married women’s settled property, and equities of 
Extent of redemption ; or gave relief where no relief was available at law, as 
EQritahle [ n re li e f against penalties and forfeitures. This was known as the 
Junedic* exclusive jurisdiction in equity. In other matters the Court of 
™ n ‘ Chancery enforced rights which were also recognised at law; and 
it then either gave an alternative and usually a more efficient 
remedy, as in contract (with the alternative remedy of specific 
performance), fraud, mistake, account, partition and partnership ; 
or supplied a remedy to replace a legal remedy which had been 
lost, as where by accident a plaintiff had lost the means of 
asserting his remedy at law. This was known as the concurrent 
jurisdiction. There was also the auxiliary jurisdiction in equity ; 
and in exercising this the Court of Chancery did not in general 
itself decide upon the rights of the parties, but afforded the benefit 
of its special procedure either (1) to facilitate the determination of 
the rights of the 1 parties in other courts, as where it compelled 
discovery of facts or documents, or entertained suits to perpetuate 
testimony ; or (2) to secure to the plaintiff, if successful, the fruits 
of the litigation, as where it protected property pending litigation 
by the appointment of a receiver, or prevented irreparable damage 
by granting injunctions to restrain the assertion of doubtful rights ; 
or (8) to prevent injury to a third person from the conflicting 
rights of others, as in interpleader. Moreover, the Court of 
Chancery exercised an overriding jurisdiction by preventing pro- 
ceedings in the common law courts from being made the instru- 
ment of oppression : this it did by restraining the commencement 
or prosecution of such proceedings, or the enforcement of judgments 
under them, as tho case might require. 

Sub-Sect. 2. — The Nature qf Equity. 

Tho nature of 2. Early authorities refer to “ conscience,” “ reason,” and 
equity. “ good faith ” as the principles which guided the Court of Chancery, 
and the term “ equity ” implies a system of law which is more con- 
sonant than the ordinary law with opinions current for the time 
being as to a just regulation of the mutual rights and duties of men 


Rolls, who thus became the deputy of tho Chancellor (lloldsworth, History of 
English La\y, Vol. I., p. 2H; Kerly, History of Equity, pp. 60, 127), and in 
time exercised a regular jurisdiction, subject to appeal to tho Chancellor (see 
stat. (1729 — 30) 3 Geo. 2, c. 30, repealed by Civil Procedure Acts Repeal Act, 
1879 (42 & 43 Viet. c. 59) ). The first Vice -Chancellor was appointed in 1813, 
and two more were added in 1842 by the Court of Chancery Act, 1841 (5 Yict. 
c. 5). As to the staff of the court, and as to the defects in its organisation and 
its reconstitution in the nineteenth century, see Holdsworth, History of English 
Law, Vol. I., pp. 217 et seq. ; Kerly, History of Equity, pp. 59, 127 ; and compare 
Ex parte The Six Clei'ks (1798), 3 Vos. 589, 599, 600; Masters of the Chancery, 
Hargrave’s Law Tracts, Vol. I., p. 293. In 1852 the masters wero abolished; 
the Master of the Rolls and the Vice-Chancellors were empowered to sit in 
chambers, and two chief clerks were assigned to each ; and conveyancing counsel 
to the court were appointed (Court of Chancery Act, 1852 (15 & 16 Viet, 
c. 80) ) ; as to taxing masters, see Silkstone and Ilaigh Moor Coal. Co. v. Edoy t 
[190 if 2 Oh. 652, 655, 0. A. See, as to the present organisation, title CoUftTS 
Vol. IX., pp. 60, 67, 68. 

(o) As to devises of equitable estates, see note (u), p. 94, post. 
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living in a civilised society ( d ). But there was never a time in the 
history of the court when the Chancellor was at liberty to follow 
generally either his own, or professional, or common opinions as to 
what was right and convenient. Law and the administration of 
law are, in all systems, intended as a means of attaining justice, but 
the moans are imperfect. The special imperfections of mediaeval 
common law were, as to the law itself, that its rules were too. 
strict (e), and that it did not cover the whole field of obligations; 
as to its administration, that it had no effectual means of extracting 
truth from the parties, that its judgments were not capable of 
being adapted to meet special circumstances, and that they were 
often unenforceable through the opposition of the defendant, or were 
turned into a means of oppression. 

The Court of Chancery, in so far as it remedied these defects, 
afforded an improved system of attaining justice, but this was the 
extent of the difference between law and oquity (/). Each had the 


(d) Baild., p. xxx. ; Sponce, Vol. 1., pp. 408, n. (a), 411, 415, n. (b). A writ 
from Henry V. to the Chancellor in 1419 directs him to do both right and 
equity (Baild., p. xxx.). Compare the words in 7 Edw. 4 (Close Rolls), xxxi., 

“ according to equity and conscience and to the old course and laudable custom 
of the samo court” (cited in Holdsworth, History of English Law, Yol. I M 
p. 202). But in general, when the word “ conscience ” was used, this denoted 
the conscience of the dofondunt, and tho court by decroo in personam prevented 
his making an unconscionable use of his rights at common law. This was the 
ground of injunctions against enfoicing judgments at law. “When a judg- 
ment is obtained by oppression, wrong, and a hard conscience, the Chancellor 
will frustrate ancl sot it aside, not for any error or dofect in the judgment, 
but for the hard conscience of tho party ” ( Oxford's (Karl) Case (1615), 1 Rep. 
Ch. 1 ; 1 White & Tud. L. C., 7th ed., p. 760). And the correction of tho con- 
science of the dofenclant was the ground of tho interference of equity in cases of 
fraud, breach of trust, and wrong and oppression generally. 

(e) Thus thoro could bo no action on a bond, if lost, since production of the 
bond was at law essential ; aud, on the other hand, an obligor, who paid the 
debt, but took no receipt and left tho bond outstanding, was liable to pay over 
again (Doctor and Student, p. 42). The necessity for equity to correct tho 
excessive strictness of tho law was usually put upon the ground that the law 
was concerned with general rules and could not adapt itself to particular 
circumstances : 4 ‘ The cause why thoro is a Chancery is for that men’s actions 
are so divers aud infinite, that it is impossible to make any general law which 
may aptly meet with every particular act, and not fail in some circumstances” 

( per Lord Ellesmere, L.O., in Oxford's (Earl) Case, supra) ; see Dootor auj 1 
Student, p. 52. 

(/) Law and eqiiity, it was said by Lord Ellesmere, L.C., have both tho 
same end, which is to do right (Oxford's (Earl) Case , supra) t And in some 
matters, especially in regard to titles to equitable estates, equity followed the 
law implicitly. Where it differed from the law, this was in order to moderate 
its rigour; to supply its omissions; to assist the legal remedy; or to relieve against 
the evasion of the law, or the abuse of the legal right (Dudley (Lord) v. Dudley 
(Lady) (1705), Prec. Ch. 241, 244; Cowper v. Coivper (Earl) (1734), 2 P. Wms. 
720). It moderated its rigour by giving relief against forfeitures or the loss of 
documents ; it supplied its omissions by exacting conscientious conduct from 
the defendant when the law recognised no binding obligation ; it assisted the 
legal remedy by discovery and the preservation of property pendente lite ; it 
relieved against tho evasion of the law by removing technical impediments, such 
as a satisfied term which prevented dower from attaching ; and it relieved against 
the abuse of the legal rignt by granting injunctions to restrain the enforcement 
of un conscientious judgments. In early days tho power or number of the 
defendants frequently called for the intervention of equity to assist tho law, and 
a relic of this existed in the common clause in equity bills charging combination 
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same object; each attained it only imperfectly— equity somewhat 
less imperfectly than law. Both, moreover, were developed in the 
same way, by decisions given in accordance with precedents and 
subject to professional criticism. From the beginning the Court of 
Chancery acted on the maxim that “ equity follows the law,” and 
in cases where the legal analogy clearly applied the rule of law 
* was adopted however harsh it might be (g). 

As to matters not ordinarily dealt with at common law, such as 
trusts and legacies, equity was free to go to new sources of law, 
and the Roman law and the canon law were laid under con- 
tribution (h ) ; and for a time, in laying the foundations of a new 
system of jurisprudence, the Chancellors acted, when necessary, on 
their own initiative, and made precedents. But they made as few 
innovations on the common law as possible, and the usual course 
was to disclaim the free following of any such notion as natural 
justice and to adhere to precedents (i). By the time that Lord 
Eldon’s chancellorship closed equity was a system of rules as well 


and conspiracy which lasted until the nineteenth century (Mitford on Pleadings, 
p. 40). As to the early records of the Court of Chancery, see Baild., and as to 
the grounds of the jurisdiction and the subjects originally dealt with, see 
Kerly, History of Equity, pp. 70—93, 129—153; Holdsworth, History of 
English Law, Yol. I., pp. 237 et seq. 

(</) Bath {Karl) v. Sherwin (1710), 10 Mod. Rep. 1, per Lord Cowper, L.C., at 
p. 3 ; and see p. 68, post. A judge in equity cannot “ alter the maxims of tho 
common law, for this would be to assume a power paramount to the Jaw.” 
Thus, rb pointed out in that case, equity did not interfere with the singularly 
harsh doctrine of collateral warranty (Cary, 6, and seo Co. Litt. 373 a, b). The 
doctrine was abolished by 4 Ann. c. 16, s. 21, see Rawle on Covenants for Title, 
b. 8. Equity did not allow money to be followed, as against the heir, into land 
purchased with it (Toivnsend v. Kibnurrey (1637), Toth. 121; see Buxton v. 
Snet (1748), 1 Ves. Sen. 154; Spence, Yol. I., p. 417). But in some matters 
equity exercised a jurisdiction corrective of the common law (Spence, Yol. I., 
p. 409), and at a late date it created the doctrine of separate property of married 
women in violation of common law principles {ibid., p. 419). 

{h) The exclusion of the Roman law from the common law courts was not 
followed in Chancery (Spence, Yol. I., p. 346), though the extent to which it 
was really used there has been disputed (see Kerly, History of Equity, p. 189). 

(t) “ With such a conscience as is only naturalis and interna this court has 
nothing to do ; the conscience by which I am to proceed is merely civilis et 
Jpofitica, and tied to certain measures ” {Cook v. Fountain (1676), 3 Swan. 585, per 
‘^^ord Nottingham, L.C., at p. 600). “Though proceedings in equity are said 
to be secundum discretionern hmi viri , yet, when it is asked, vir bonus est quis f 
the answer is, qui consu'lta patrum t qm leges juraque servat ” {Cowper v. Cowper 
{Earl) (1734), 2 P. Wins. 720, per Jekyll, M.R., at p. 753). And as to the 
influence of precedents in Chancery, see Kerly, History of Equity, pp. 100, 184; 
Spence, Yol. I., p. 416. In Fry v. Porter (1670), 1 Mod. Rep. 300, the question 
was raised whether, since equity was a universal truth, there could be a pre- 
cedent for it (per Vaugiian, C.J., p. 307). But of course equity is not of this 
nature, and Lord Keeper Bridgman put the matter on a practical ground : 
“ Certainly precedents are very necessary and useful to us, for in thorn we may 
find the reasons of the equity to guide us ; and besides the authority of thoee 
who made them is much to be regarded ” {ibid.). Lord Macclesfield’s opinion 
was, “ never to shake any settled resolution touching property or the title of 
land, it being $or the common good that these should be certain and known, 
however ill-grounded the first resolution should be” (Wagstaff v. Wag staff 
(1724), 2 P. Wins. 258 ; compare Sparrow v. Hardcastle (1754), Amb. 224, 227 ; 
and Lord* Nottingham in Pitt v. Hunt (1681), 1 Vera. 18, approving a saying 
attributed to Walter, C.B. : “It is no matter what the law is, so it he known 
what it in.” See Maddock, Chancery Practice, 3rd ed., Yol. I., p. xiii. 
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settled as ever the common law had been < j ), and it had become 
incapable of judicial alteration except by the application of old 
rules to new subjects or to fresh circumstances, a process that is 
continually going on both at law and in equity (ft). At the end 
of the eighteenth century an effort was made by Lord Mansfield 
and other common law judges to introduce equitable principles 
into the common law courts, but this was viewed with jealousy 
in the Court of Chancery (l), and on most points the common law 
courts reverted to their former -rules (m). 

Sub-Sect 3. — The Exclusive Jurisdiction in Equity (n). 

3 . Trusts formed the leading subject-matter of the exclusive 
jurisdiction in equity (o), and the jurisdiction extended beyond 
express trusts to constructive and resulting trusts, and to rights 
and obligations arising out of fiduciary relationship generally (p). 
Charities constituted a special class of trust, and fell within this 
jurisdiction (q). The recognition of trusts resulted in the creation of 
equitable interests in property, and as to these equity had exclusive 
jurisdiction, though in general it dealt with them in accordance 
with the rules applicable at common law to legal interests. 

4 . Where proporty was given in trust for a married woman, 
equity allowed it to be settled on her as separate estate and subject 
to a restraint on anticipation (?) ; and even where there was no 
trust, equity, if the property was intended for her separate use, 
produced the same effect by treating the husband as a trustee for 
her (s). 

5. Choses in action and contingent or expectant interests in 
real property were not assignable at law, but were assignable 


(j) Qee v. Pritchard (1818), 2 Swan. 402, per Lord Eldon, L.C., at p. 414: 
“ The doctrines of this court ought to be as well settled, and made as uiiil’onn 
almost as those of the common law, laying down fixed principles, but taking 
care that they are to be applied according to the circumstances of each case *' ; 
Davis v. il farlborouyh ( Duke ) (1819), 2 Swan. 108, 163 ; see Kerly, History of 
Equity, p. 167 ; and see ibid., pp. 184 — 263, for a detailed account of the growth 
of modern equity. 

(ft) As to modern rules of equity, soe Re TIalletfs Estate , Knatchhull v. JIallett 
(1880), 13 Oh. D. 696, C. A., per Jessel, M.R., at p. 710. ■* * 

8 See Cooth v. Jaclcson (1801), 6 Yes. 12, 39. 
i) See Ashb., pp. 15, 16. But the action to recover money paid by mistake, 
or obtained by impioper means, which was in the nature of an equitable action, 
became established at Jaw ( Moses v. Macferlan (1760), 2 Burr. 1005); seep. 22, post. 

(n) Technically the distinction between the exclusive, the concurrent, and 
the auxiliary jurisdiction — a distinction never very clearly established in certain 
details — is obsolete. But references to it are still of fiequent occurrence in 
judgments, and it is retained here as the most convenient way of showing the 
scope of equitable jurisdiction. 

(o) As to the refusal of the common law courts to recognise trusts, and the 
consequent rise of this exclusive jurisdiction, see p. 89, post . 

(p) See p. 154, post ; and title Trusts and Trustees. 

\q) See title Charities, Yol. IV., p. 294. 

(r) See * Tones v. Harris (1804), 9 Yes. 486, 493 ; Tullelt v. Armstrong (1838), 
1 Beav. 1,21; Vaughan v. Vanderstegen (1854), 2 Drew. 363 ; Taylor v. Meads 
(1865), 4 De G. J. & Sm. 597 ; and see title Husband and Wife. 

(«) Bennet v. Davis (1725), 2 P. Wma. 316 ; see Lucas v. Lucas (1738), 1 Atk. 
270; Graham v. Londonderry (1746), 3 Atk. 393. , 
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in equity on the ground that the assignment, either in form or in 
effect, amounted to a declaration of trust, with authority for the 
assignee to make use of the name of the assignor to obtain the 
benefit of the assignment (£). . 

6 . As regards claims to property generally, when they had 
once come, upon the ground of trust or otherwise, within its 
j&risdiction, equity applied its own peculiar doctrines in order to 
adjust the rights of the parties in accordance with the intention 
of settlors and testators, or to prevent injustice. Hence the exclusive 
jurisdiction included the application of the doctrines of conversion, 
election, satisfaction, and marshalling of assets and securities, and 
the enforcement of a wife’s equity to a settlement. 

7. The strictness of the common law in enforcing penalties and 
forfeitures led to the intervention of equity in order to give relief 
in certain circumstances ; and to this head of the jurisdiction 
may be referred ,the equitable relief against the forfeiture of 
mortgaged property which gave rise to the equity of redemption, 
and resulted in conferring upon equity a jurisdiction, which was 
practically exclusive, in adjusting the rights and liabilities of 
mortgagor and mortgagee. In addition to equities arising out 
of legal mortgages, equity recognised and enforced mortgages 
unaccompanied by the legal estate — whether mortgages of the 
equity of redemption or charges — and certain kinds of non- 
possessory liens, which were known as equitable liens (it). 

Sub-Sect. 4. — The Concurrent Jurisdiction in Equity. 

8. ? n . certain matters which were ordinarily the subject of 
jurisdiction at law, equity exercised a concurrent jurisdiction. This 
was based on various circumstances — that the legal remedy was not 
available, that the equitable remedy was more efficient, or that the 
procedure in equity afforded advantages which were not attainable 
at law. In addition, the Court of Chancery could mould its 
decrees so as to adjust the rights of the parties in a manner not 
practicable at law, and, by bringing all the parties interested 
before it, could avoid multiplicity of suits (v). Upon some 
cp** or more of these considerations was based the jurisdiction 
in specific performance; fraud, mistake, and accident; account; 
contribution ; administration of estates; partnership ; determination 
of boundaries; partition; and dower. In tithes, and in dealing with 
the effects of deceased persons, the jurisdiction in equity was con- 
current with that of the ecclesiastical courts. 

In cases of concurrent jurisdiction, where proceedings were 


(0 See Co. Litt, 232 b, d. (1) ; Story, s. 1040; and title Ohoses in Action, 
Yol. IV., p. 374. 

(u) See titles Lien ; Mortgage* As to the jurisdiction of equity in regard 
to infants, see title Infants and Children. The Court of Chancery, as such, 
had no jurisdiction in regard to lunatics. 

, (v) Thus, where an heir was liable to a claim against his ancestor, but had a 
right to be reimbursed out of the personal estate, multiplicity of suits was 
avoided by bringing both heir and executor before the court ( Knight v. Kniqht 
(1734), 3 II; Wms. 331). 
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pending at law, the Court of Chancer; did 'not interfere unless it 
had better means of doing justice between the parties than a court 
of law; either because it could give a more perfect remedy, or 
because the nature of the case admitted of its being better tried by 
the procedure in equity than at law (a). Where the action at law 
waB on an instrument or judgment, and the defence was fraud, 
this was a question which, under the later procedure at law, 
could be better tried there, and the Court of Chancery, although 
it had complete jurisdiction in such a case, refused to interfere (6). 

But where jurisdiction in equity had once been assumed, because 
there was no adequate remedy at law, such jurisdiction was 
not lost upon the common law courts obtaining an equivalent 
jurisdiction (c). 

(i.) Specific Performance (d). 

9 . Where a contract is not duly performed on one side the 
normal remedy is an action at law to recover damages for breach 
of contract ; but if this were the only remedy, it would always be 
at the option of the defaulting party either to perform his contract 
or to pay damages. In many cases damages are an adequate 
remedy, and the exercise of this option does no injury to the other 
party. But in cases where the remedy of damages was not 
adequate (e), equity in very early times (/) assumed jurisdiction to 
deprive the defaulting party of this option and to compel him to 
carry bis contract into effect. The remedy of specific per- 
formance is peculiar to oquity, but it is exercised in respect of a 
subject-matter — contract— which is equally within the cognisance 
of courts of common law; and the foundation of the equitable 
jurisdiction is that the remedy at law is inadequate (g). Originally, 


(a) Ochsenbein v. Papelier (1873), 8 Ch. App. 695, 697. 

lb) Ibid.; Hoare v. Bremridge (1872), 8 Oh. App. 22. 

(c) “It does not follow, because the court of law will give relief, that this 

court loses the concurrent jurisdiction which it has always had,” see Atkinson v. 
Leonard (1791), 3 Bro. 0. 0. 218, 224 (lost bonds) ; Kempv. Pryor (1802), 7 Vos. 
237 (money had and received) ; British Empire Shipping Co. v. Somes (1867), 3 
K, & J. 433 (bill lor discovery). % 

(d) See title Specific Performance. 

(e) “ The court gives specific performance instead of damages only when it can 
by that means do more perfect and complete justice ” ( Wilson v. Northampton 
and Banbury Junction Rail . Co. (1874), 9 Ch. App. 279, per Lord SELliORNE, L.C., 
at p. 284). 

(/) Kerly, History of Equity, p. 147 ; Fry on Specific Performance, 4th ed., 
ss. 33 et seq. ; Baild., p. xxxv. 

(g) Harnett v. Yielding (1805), 2 Sch. & Lef. 549, per Lord Redksdale, L.O., 
at p, 553. The question whether or not specific performance will be enforced 
does not depend on whether the subjeot- matter of the contract is real or personal 
property, but on the inadequacy of the remedy at law ; though usually this is 
inadequate in the case of realty and adequate in the case of personalty (Adderlcy 
v. Dixon (1824), 1 Sim. & St. 607, per Leach, V.-C., at p. 610 ; and see title 
Specific Performance). Thus specific performance does not lie upon a con- 
tract to purchase stock which is readily procurable in the open market ( Quddee 
v, Mutter (1710), 1 P. Wins. 570) ; but it lies for the delivery of certificates of 
stock ( Doloret v. Rothschild (1824), 1 Sim. & St. 590), or on a contract for sale 
of personal chattels which cannot be readily replaced (see Arundell (Lady) v. 
Phipps (1804), 10 Yes. 139, 148), including shares in companies as* opposed to 
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indeed, the plaintiff was required to establish his legal title by 
recovering damages on the contract at law before he came into 
equity (A) ; and specific performance was granted qs a better 
remedy on the legal title (i), and, in strictness, it assumed that the 
contract could be sued on at law ( k ). But the remedy was not 
confined to cases where the plaintiff could sue at law, and it might 
be given where he had forfeited his legal remedy by not himself 
observing the contract in all respects (l), or where he had not 
acquired a remedy in consequence of the contract not complying 
with the Statute of Frauds. In the latter case a court of equity 
might dispense with the statute where there had been part per- 
formance, and, in suitable circumstances, specifically enforce the 
parol agreement (m) ; and this jurisdiction is now exercised by the 
High Court. 

10 . Analogous to the jurisdiction in specific performance, though 
not arising out of contract, was the jurisdiction to compel the specific 
delivery of chattels. This was exercised in cases where chattels 
were wrongfully withhold and the plaintiff could not be adequately 
compensated by damages (?i). The appropriate remedy at common 


public stocks {]) unenfts. AlbrecM (1841), 12 Sim. 189; Chealev. Kcnivard(l8oH) t 
a DeG. & J. 27), or where for any otnor reason damages will not place the 
innocent party in as advantageous a position as if tho contract had been per- 
formed {Buxton v. Lisfer (1746), 3 Atk. 383); and though a contract involving 
the performance of work will not in general be specifically onforcod, in conse- 
quence of the inability of the court to superintend the performance, yet this 
objection will not prevail if the contract is dofinite and damages are not an 
adequate remedy, and if the defaulting party has obtained possession of tho 
subject-matter of tho contract {Wolverhampton Corporations. Emmons , [1901] 

1 K. B. 515, C. A. ; compare Musely v. Virgin (179(1), 3 Ves. 184). 

There was at one time a notion that a court of equity, if it refused specific 
performance, might give compensation for the breach of contract {Denton v. 
Stewart (1786), 1 Cox, Eq. Cas. 258; Greenaway s. Adams (1806), 12 Ves. 395); 
but this was overruled {Todds. Gee (1810), 17 Ves. 273; Saiusbury v. Jones 
(1839), 5 My. & Or. 1 ; see Aberaman Ironworks v. Wickens (1868), L. It. 5 Eq. 
485, 614). However, statutory power to give damages in addition to or in lieu 
of specific performance was conferred on the Court of Chancery by the Chancery 
Amendment Act, 1858 (21 & 22 Viet. c. 27), s. 2. This is repealed, but the 
jurisdiction was preserved by the Statute Law Revision and Civil Procedure 
Act* 1883 (46 & 47 Viet. c. 49), and the same power now exists also under the 
JtHicature Acts ; seo p. 51, post. 

(Zi) Before Lord Somers’ time the party was sent to law, and the bill for 
specific performance was only entertained if he got damages {Dodsley v. 
Kinnersley (1?61), Amb. 403, 406; see Normanby {Marquis) v. Devonshire {Duke) 
(1697), Freem. (ch.) 216 ; and as to the separation of courts of law and equity, 
see 1 Butler’s (Charles) Reminiscences, s. III., 4). 

(*) Hahey s. Grant (1806), 13 Ves. 73, 76; Alley v. ZZescZia7np«(1806), 13 Ves. 
225 229. 

(k) Williams v. Steward (1817), 3 Mer. 472, 491 ; see Cannel v. Buckle (1724), 

2 P. Wins. 243, where the jurisdiction to enforce an agreement to convey land 
in consideration of marriage was affirmed. 

(/) Davis v. Hone (1805), 2 Sch. & Lef. 341, 347; Lennon v. Napper (1802), 2 
Bch. & Lef. 682, 684. 

(m) Cooth s. Jackson (1801), 6 Ves. 12, 27; see Clinan v. Cooke (1802), 1 
Sch. & Lef. 22, 40; Maddison s. Alderson (1883), 8 App. Cas. 467, 479; 
McManus y. Cooke (1887), 35 Ch. D. 681, 697 ; and as to the policy of setting 
aside the s&tute, see Lindsays . Lynch (1804), 2 Sch. & Lef. 1, 5. 

(w) Fells v. Read (1796), 3 Ves. 70; see Lloyd v. Loaring (1802), 6 Ves. 773; 
Lowiher sf Lowther (1806), 13 Ves. 95. 
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law was an action of detinue, but in this the 'defendant might either 
return the chattel or pay the assessed value (o). Where the chattel 
could be replaced, the payment of the value was a compensation to 
the plaintiff ; but where the article was unique in its nature (p), 
or where it was associated with rights in real estate ( q ), damages 
were not a compensation, and equity supplied the deficiency of the 
common law remedy by requiring the chattel to be returned. There 
was additional reason for the interference of equity where the chattel 
was withheld in breach of trust (r). 

(ii.) Fraud (8). 

11. A court of equity has jurisdiction to relievo against every Fraud, 
species of fraud ( t ), except that, where a will or a part of a will of 
personal estate has been procured by fraud, the matter is within the 
exclusive cognisance of the probate court, which, on proof of the 
fraud, will refuse probate of the will or will grant probate with the 
impugned part omitted, as the case may require £a); unless, indeed, 

the fraud is such as can properly be relieved against by allowing 
the will to stand and declaring the fraudulent legatee to be a trustee 
for the beneficiary intended by the testator (b). In the case of real 
estate the will might formerly be set aside at law on the issue 
devisarit vel non , and the Court of Chancery had no authority to 
set aside a will of land without a trial at law (c) ; but as regards 
real estate also the proper court in which to contest the will is now 
the probate court — that is, the Probate, Divorce, and Admiralty 
Division of the High Court of Justice (d). 

12. Actual fraud was cognisable at law either as the ground of Remedies for 
an action — in an action of deceit — or by way of defence, as where fraud * 

(o) This option was taken away by the Common Law Procedure Act, 1854 
(17 & 18 Yict. c. 125), s. 78, and the defendant in the common law action 
could be compelled to return the chattel. As to delivery of chattels due under 
contract, see Sale of Goods Act, 1893 (56 & 57 Yict, c. 71), s. 52. As to the 

S ower of the High Court to order specific delivery of chattels, see It. S. 0., 

>rd. 48, and title Execution. 

(p) Somerset (Duke) v. Cookson (1735), 3 P. Wins. 390; contra, where the 
plaintiff had himself, in effect, placed a price on the article (Doio ling v. Betjemann 
(1862), 2 John. & H. 544). 

(y) Pusey v. Pusey (1684), 1 Yern. 273 (the Pusey horn, a chattel held 
incident of tenure); Jackson v. Butler (1742), 2 Atk. 306 (mortgage deeds); 

Macclesfield (Earl) y. Davis (1814), 3 Yes. & B. 16. 

(r) Fells v. Bead (1796), 3 Yes. 70. 

h ) See title Misrepresentation and Fraud. 

( t ) Chesterfield (Karl) v. Janssen (1751), 2 Ves. Sen. 125 ; JToare v. Bremrtdgs 
(1872), 8 Ch. App. 22, 26; see I/atrington v. Du Chattel (1781), cited 2 Swan. 

159, n ; St. Aubyn v. Smart (1867), L. R. 5 Eq. 183. Fraud, trust, and accident 
were frequently referred to as the matters with which equity was specially con- 
versant (Man v. Ward (1741), 2 Atk. 228; Hargrave, Law Tracts, p. 431). 

(a) Kerrich v. Bransby (1727), 7 Bro. Pari. Cas. 437 ; Allen v. Macpherson 
(1842), 1 Ph. 133 ; (1847) 1 H. L. Cas. 191 ; Meluish v. MU ton (1876), 3 Ch. D. 

27, 0. A. A distinction has been taken where probate has been obtained by 
fraud, and it has been said that in this case equity would interfere (Barnesly v. 

Powel (1749), 1 Ves. Sen. 284 ; Price v. Dewhurst (1838), 4 My.A Cr. 76). 

(b) Allen v. Macpherson, supra; see judgment of Lord LyndhursT, L.O., and 
cases there referred to. Compare Whitton v. Russell (1739), 1 Atk. 448. 

(c) Kerrich v. Bransby , supra ; Alien y. Macpherson , supra. 

\d) See Court of Probate Act, 1857 (20, & 21 Yict. c. 77), ss. 61, 62; Land 
Transfer Act, 1897 (60 & 61 Yict. c. G5), s. 1 (3) ; and see title Wills. 
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fraud was given in evidence to support a plea^of non est factum to a 
deed; and the jurisdiction in equity was concurrent (e). The 
appropriate court was determined by the procedure and by the 
nature of the remedy. 

As regards procedure equity was originally the better court, both 
for the plaintiff, because he could get discovery and relief at the 
same time, and for the defendant, because he could clear himself on 
oath (/), a privilege denied to him at law till 1851 (fir). Moreover, 
in equity presumption of fraud could be acted on, when at law strict 
proof would be required (/*). 

As regards remedy the plaintiff was at law restricted to damages ; 
in equity, while he could not get damages, he could obtain the 
rescission of a contract, or the setting aside of a deed or other 
instrument and the restitution of property, with any pecuniary 
adjustment that might be necessary on either side by way of 
accounting for profits or allowance for depreciation (i). 

An action of damages for deceit requires that actual fraud shall be 
proved. There is no such thing as an equitable action for deceit (k). 
But the court has never ventured to lay down as a general pro- 
position what constitutes fraud ( l ). Actual fraud arises from acts 
and circumstances of imposition It usually takes either the 
form of a statement of what is false or a suppression of what is 
true. A statement — sugr/estio falsi — is not necessarily fraudulent 
because it is untrue. To constitute fraud the person making the 
statement must either know it to be untrue, or make it without 
belief in its truth, or make it recklessly, careless whether it be true 
or false (w). The withholding of information — suppressio veri — is 
not in general fraudulent unless there is a special duty to disclose 
it (o) ; but the partial statement of fact, and the withholding of 


(c) As to the extent of the concurrence, see Hoars v. Bremridge (1872), 8 
Ch. App. 22. 

(/) Evans v. Bichnell (1801), 6 Yes. 171, 184. 

Evidence Act, 1851 (14 & 15 Viet. c. 99), s. 2. 

(h) Man v. Ward (1741), 2 Atk. 228; Fullagar v. Clark (1812), 18 Ves. 4S1, 
483; see Trenchard v. Wanley (1723), 2 P. Wins. 166, 167. 

(q Erlanger v. New Sombrero Phosphate Go. (1878), 3 App. Oas. 1218, 1278. 
Institution of property can be obtained from the bolder of it, though he was no 
party to the fraud (Bridgeman v. Green (1757), Wilm. 58; Smith v. Kay (1859), 
7 H. L. Cas. 750, 759), unless he has acquired it in such a manner as to give him 
a title free frdm this equity. 

(, k ) Arkwright v. Newbold (1881), 17 Oh. D. 301, C. A. ; Smith v. Chadwick 
(1884), 9 App. Cas. 187; Derry v. Peek (1889), 14 App. Cas. 337; see title 

MISREPRESENTATION AND FRAUD. 

(l) Mortloclc v. Duller (1804), 10 Yes. 291, 306, per Lord Eldon, L.C. The 
court did not lay down a general ride beyond which it would not go, lest other 
means of avoiding the equity of the court should be found out (Lawley v. Hooper 
(1745), 3 Atk. 278, 279). 

(m) Chesterfield (Eurl)v. Janssen (1751), 2 Yes. Sen. 125, 155, This is the 
first kind of fraud in Lord Hardwicke’s classification. 

in) Derry v. Pjek, supra, at p. 374. 

(o) Thus upon a contract of sale the maxim caveat emptor applies both at law 
ana in equity, and a party who has special knowledge of toe property is not 
bound to disclose it unless there is some obligation of disclosure arising 
otherwise than out of the relation of vendor and purchaser [Fop v. Mackreth 
2 Bro. 0. 0. 400, 420; see Turner v. Harvey (1821), Jac. 169, 178; Kealto 
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essential qualifications, may make that which is stated absolutely 
false and bring it under the head of suggestio falsi (p). 

A misrepresentation made without knowledge of its untruth does 
not ordinarily give a right to damages at law, but it is a ground in 
equity for rescinding a contract ( q ), though not for setting aside a 
conveyance for value (r). If, however, a gift has been obtained 
by means of an innocent misrepresentation, restitution will be 
ordered (s). 

13. The jurisdiction of a court of equity to prevent a man from 
selling his goods under such a description as to lead the public to 
believe that they are buying the goods of another appears to have 
been based upon the jurisdiction to prevent fraud, although actual 
fraudulent intent need not now be proved, and the effect of the 
jurisdiction is to create a property in trade names and marks (£)• 


(iii.) Extensions of Fraud {n). 

14. In cases of actual fraud the jurisdiction in equity was 
strictly concurrent with that at law. But equity extended its 
jurisdiction by including under the head of fraud transactions which 
were so opposed to fair dealing between the parties that they ought 
not to be held binding. Under the head of constructive fraud, 
as this was called, were included the following cases (1) Where 
on one side there was no true consent, including cases where 
consent had been obtained by surprise ; (2) where one party, 
though consenting, was not free ; (3) where the transaction infringed 
the rights of third parties; and (4) where undue advantage had 
been taken of expectant heirs (a). In all these cases there might 
also be circumstances of contrivance or undue advantage implying 
actual fraud. 

15. The first case — want of cousent — arises when a transaction 
is entered into by a person of unsound mind. Such a person being 


v. Cadogan {Earl) (1851), 10 0. B. 591). The obligation of disclosure may arise 
from the relation of the parties, as where they are agent and principal ; or from 
the nature of the contract, as whero it is ubcrrimas fidei ; or from circumstances 
occurring during the negotiation, as where a statement made with honest /belief 
is subsequently discovered to be false {Davies v. London and Provincial Marine 
Insurance Co, (1878), 8 Ch. D. 469, per Fry, J., at pp. 474, 475; Brownlie v. 
Campbell (1880), 5 App. Cas. 925, per Lord Blaokburn, at p. 950). 

{p) Peek y. Gurney (1873), L. E. 6 H. L. 377, 403; Aaron’s Beefs v. Twm, 
[1896] A. 0. 273, 287. 

(o) Rawlins v. Wickham (1858), 3 De G. & J. 304 ; Redgrave v. Hurd (1881), 
20 Oh. D. 1, C. A. ; Derry v. PeeJc (1889), 14 App. Cas. 337, 374. 

(r) Soe Wilde v. Gibsvn (1848), 1 H. L. Oas. 605. 

(s) Re Glubb, Bamfeld v. Rogers, [1900] 1 Ch. 354, 0., A. ; not following 
Wilson v. Thornbury (1875), 10 Ch. App. 239, in this respeot. See title Gifts. 

{1) See Leather Cloth Co . V. American Leather Cloth Co. (1865), 11 H. L. Cas. 
523, 538 ; Reddaway v. Banharn , [1896] A. 0. 199, 209, 215 ; Warwick Tyre 
Co. v. New Motor etc. Co., [1910] 1 Ch. 248, 235 ; see title Trade Marks, etc. 

(«) See title Fraudulent and Voidable Conveyances. As to frauds 
on powers, see Aleyn v. Belchier (1768), 1 Eden, 132 ; 2 White A Tud. L. 0., 
7th ed., 308 ; and title Powers. 

S x) The general principle is that if the party is in a situation in which he is 
a free agent, and is not equal to protecting himself, a court of equity will 
proteot him {Evans v. Llewellin (1787), 2 Bro. C. 0. 150). * 
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Equity. 

incapable of entering into a valid contract or of doing any valid act, 
a person dealing with him and knowing bis incapacity is deemed to 
perpetrate a meditated fraud on him and his rights (b). And the 
mere incapacity is a ground in equity for reviewing the contract and 
setting it aside, if not for the lunatic’s benefit ( c ) ; but this will not 
be done if the other party has acted in good faith, and if the parties 
cannot be restored to their original position (d). 

Drunkenness existing at the time of a transaction, to such an 
extent as to deprive the party of mental capacity, invalidated the 
transaction at law, and, if there was nothing more, equity did not 
interfere, either to enable one party to get rid of his agreement or 
deed, or the other party to enforce it ; but if the party had been 
enticed into drink or some unfair advantage had been taken of him, 
then equity would relieve him, even though the drunkenness was 
not such as to deprive him of reason ( e ); and the same relief will 
now bo given by the High Court. 

Mere weakness Of mind, short of unsoundness, is not alone a 
ground for relief in equity ; but if the transaction iB in itself 
improvident or unfair, there arises a presumption of fraud which 
will readily be supported if there are facts showing imposition, or 
advantage taken of the weakness of mind (/). 

Inadequacy of consideration does not necessarily show want of 
consent, and it is not in itself a ground for relief in equity (g) ; but 

(5) Story, s, 227. At common law a person of unsound mind could not him- 
self plead his incapacity so as to invalidate his own acts (Beverley's Case (1603), 

4 Co. Rep. 123 b), though his acts might be set aside by the Crown or by his 
hoirs (Co. Lilt. 247 a, b). But equity, in adopting the principle, confined it 
to acts done by the lunatic to the prejudice of others, and as to acts done to 
his own prejudice his lunacy was recognised as a ground for relief (Fonblauque, 
Treatise of Equity, 5th od., Vol. I., p. 52; Ridlcr v. Ridlcr (1729), 1 Eq. Cas. 
Abr. 279; Addison v. Dawson (1711), 2 Vern. 678V; and the courts of common 
law came to recognise that uneoundness of mind, if known to the other party, 
whs a good defence to an action on a contract (Baxter v. Portsmouth (Earl) (1826), 

5 B. & 0. 170 ; Molton v. Camroux (1848), 2 Exch. 487 ; affirmed (1849) 4 Exch. 
17, Ex. Ch. ; Imperial Loan Co. v. Stone, [1892] l Q. B. 599, 0. A.). The defence 
doos not extend to claims for necessaries (Re Rhodes , Rhodes v. Rhodes (1890), 44 
Oh. D. 94, 0. A.) ; see also title Lunatics and Persons op Unsound Mind. 

(c) See Selby v. Jackson (1843), 6Beav. 192 ; affirmed (1844), 13 L. J. (OH.) 249. 

n (d)<Niell v. Morley (1804), 9 Ves. 478; Scryeson y. Sealey (1742), 2 Atk. 412; 
Price v. Berrington (1850), 3 Mac. & G-. 480. 

(e) Cooke v. Clayworth (1811), 18 Ves. 12; see Rich v. Sydenham (1671), 1 
Cas. in Ch. 202 ; Johnson y . Medlicott (1734), 3 P. Wms., 6th ed., p. 130, 
n. (A); see title Contract, Yol. VII., p. 342. 

(/) Osmond y. Fitzroy (1731), 3 P. Wms. 129. There is no such thing as an 
equitable incapacity, where there is a legal capacity (per Jekyll, M.R., at p. 130) ; 
Clarkson v. Ilanway (1723), 2 P. Wms. 203; Bridgman y. Green (1755), 2 
Yes. Sen. 627 ; Filmer y. Gott (1774), 4 Bro. Pari. Cas. 230; Nantes y. Corrock 
(1803), 9 Ves. 182; WiUan v. Willan (1810), 16 Ves. 72; compare Willis y . 
Jeriregan (1741), 2 Atk. 251, per Lord Hardwicke, L.O. ; Gartside y . Isherwood 
(1783), 1 Bro. 0. 0. 558; Fonblanque, Treatise of Equity, oth ed. Vol. I., p. 62. 
And the transaction is set aside not only as against the party guilty of the 
fraud, but as against innocent persons claiming through him [Huigmtin v. 
Baseley (1807), l-kVes. 273, per Lord Eldon, L.C., at p. 289; Bridgman y . Green , 
supra). Where coverture is no bar to a contract or conveyance by a married 
woman, she is bound by it, unless there is such fraud as would be a ground for 
setting aside the transaction in the case of any other person (see Dalbiac y. 
Dalbiac (1809), 16 Ves, 116). 

($r) Griffith y. Spratley (1787), 1 Cox, Eq. Cas. 383 (in the Exchequer) ; Naylor 
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it may be an element In establishing such fAud as will avoid the 
transaction ( h ), or the transaction may be so unconscionable as to 
afford in itself evidence of fraud (i). But, in order that relief may 
be given, it must be possible for the parties to be restored to their 
former position, and hence a marriage settlement cannot be set 
aside ( k ). 

A voluntary settlement may be set aside if its effect was not 
properly understood by the settlor, and when it contains no power 
of revocation, his attention should be expressly called to the omission 
and his instructions obtained and recorded. But the absence of a 
power of revocation, and the failure to draw attention to it, do not 
mal^o the settlement invalid. They are merely circumstances to be 
considered (/). 

16. The fact that a party has acted without due deliberation, 
or under a misapprehension of his rights or of the effect of the 
transaction, is not a ground for relief in equity, unless the case is 
one in which relief can be afforded on the ground of mistake ; but 
if by the conduct of the other party he has been taken unawares, 
and has acted without due deliberation, and under confused and 
sudden impressions, this is a case of surprise against which equity 
will relieve (m). But the relief is given on the ground of the fraud 
attending the surprise (?i), and in general there are other circum- 
stances, such as weakness of mind, or poverty, or inadequacy of 
consideration, which assist the result (o). If, however, surprise or 
mistake is set up as a ground for resisting specific performance of 
an agreement, Ihe element of fraud need not be present (p). 

17. A party to a transaction, though consenting to it, may 
not give a free consent, because ho is exposed to such influence 
from the other party as to deprive him of the free use of his 
judgment ; and in such a case equity will set the transaction aside, 
and if property has passed will order restitution, and if necessary 
follow it into the hands of innocent third parties (q). The evidence 

v. Winch (1824), 1 Sim. & St. 555, 565; Bareli v. Dann (1.S43), 2 Hare, 440; 
JIarrisan v. Guest (1860), 8 II. L. Cas. 481. As to inadequacy of consideration 
in bargains with expectant heirs, see p. 21, post. 

{h) See Aylesford (Earl) v. Morris (1873), 8 Ch. App. 484, 490; Fry v. Lane , 
Re Fry , Whittet v. Bush (1888), 40 Cn. D. 312, 324. 9 ' 

(t) Coles v. Trecothich (1804), 9 Ves. 234, 246; Co pis v. Middleton (1818), 2 
Madd. 410; Peacock v. Evans (1809), 16 Yes. 512. 

(k) North v. Ansell (1731), 2 P. Wms. 618, 619 ; Campbell v. Ingilby (1856), 
21 Beav. 567, 576. 

(l) Hall v. Hall (1873), 8 Ch. App. 430; see Villers v. Beaumont (1682), 1 
Vorn. 100; Petrev. Espinasse (1834), 2 My. & K. 496 ; Bill v. Cureton (1835), 
2 My. & K, 503; Harvey v. Mount (1845), 8 Beav. 439, 451. A voluntary con- 
veyance was formerly liable to be defeated by a subsequent conveyance for 
value (see Buckle v. Mitchell (1812), 18 Yes. 100); but this cannot result from 
any such conveyance made after June 29th, 1893 (Voluntary Conveyances 
Act, 1893 (56 & 57 Yict. c. 21) ). 

(m) Story, s. 120 ? n. (3); Evans v. Llewellyn (1787), 2 Bro. O. O. 150; 
see Irnham (Lord) v. Child (1781), l Bro. 0. C. 92. 

(n) Bath (Earl) v. Mountague (Earl) (1693), 3 Cas. in Ch. dS ; 1 Fonblanque, 
Treatise of Equity, 5th ed., Yol. I., p. 122. 

(o) Pickett v. Loagon (1807), 14 Ves. 215. 

(p) Townshend (Marquis) v. Stangroom (1801), 6 Ves. 328. 

(q) Bridjeman v. Green (1757), Wilm, 58. 


Sect. 1, 
Nature and 
Extent of 
Equitable 
Jurisdic- 
tion. 

Voluntary 

settlement. 


Surprise. 


(2) Undue 
iafluenec. 




19 


Equity. 


Shot, J. 
Nature and 
Extent of 
Equitable 
. Jurisdic- 
tion. 

Parent and 
child. 


Guardian and 
ward ; trustee 
and cestui que 
trust. 


may show that there was actual undue influence in the particular 
case (r) ; but irt certain relations the existence of undue influence is 
presumed, and then the party seeking to uphold the transaction 
must give evidence rebutting the presumption (s). These relations 
are : — 

(1) Parent and child (0, especially where the child has only 
recently come of age and is still under parental control (a). The 
child is presumed to he under the exercise of parental influence as 
long as the dominion of the parent lasts (b) ; but if the exercise of 
parental influence is disproved — as by showing that the child had 
independent advice, and acted on it (c), or otherwise — and if the child 
understood the contents of the deed, then the gift from the child 
stands on the same footing as any other gift (< d ). The rule applies 
where a person who is or has been in loco parentis takes a benefit 
from the child (e). But it does not apply where the transaction is 
one for the settlement of property in which the parties are mutually 
interested ; and such transactions are regarded by the court with 
favour (/). Consequently, a resettlement, under which a son’s 
estate is cut down, will be upheld if he understood it, although ho 
was not separately advised (g) ; parental influence is not a ground for 
interference when it is not exercised for the benefit of the parent (h). 

(2) Guardian and ward ; (3) Trustee and cestui que trust (i). In 
these relations the rule is similar to that in the case of parent and 
child, but is applied more strictly. On grounds of public policy the 
court raises a strong presumption of undue influence, even though 
there is no actual unfairness (j) . And it applies both during the actual 
relation and afterwards as long as the influence resulting from 
the relation lasts (Ic) ; but when the relation and its influence have 
ceased, and in particular after accounts have been settled and 


(r) See AUcard v. Skinner (1887), 36 Ch. I) 145, 171, C. A. ; Morley v. 
Louglinan t [1893] 1 Cli. 736. 

(a) Huguenin v. Baseley (1807), 14 Yes. 27S. 

(£) Hoghton v. Hoghton (1852), 15 Beav. 278; Baker v. Bradley (1855), 7 De G. 
M. & G. 597, C. A.; Hoblyn v. Hoblyn (1889), 41 Ch. D. 200; and pee title 
Infants and Children. 

(a) Archer v. Hudson (1844), 7 Beav. 551. 

lb} Wright v. Vanderplank (1856), 8 De G. M. & G. 133, C. A., per Turner, 
L.J.,atp. 146. 

(c) Powell v. Powell , [1900] 1 Ch. 243. 

\d) Wright y. Vanderplank , supra ; Turner y. Collins (1871), 7 Ch. App. 329; 
see Blackbornv . Edgley (1719), 1 P. Wins. 600. 

(e) Archer v. Hudson , supra; see .Dettmar v. Metropolitan and Provincial Bank 
(1863), 1 Hem. & M. 641. 

(/) Baker v. Bradley, supra , per Turner, L.J., at p. 620 ; Hoghton v. Hoghton , 
supra , at p. 302 ; see title Family A rranoements. 

($>) Jenner v. Jenner (1860), 2 Do G. F. & J. 359 ; see Cory v. Cory (1747), 1 
Sen 19 

(A) Hartopp v. Hartopp (1856), 21 Beav. 259. 

( i) See titles Infants and Children and Trusts and Trustees respectively. 

(j) Hylton v. Hylton (1754), 2 Yes. Sen. 517, as to guardians; see Hunter v. 
Atkins (1834), 3*My. & K. 113, 135; Vaughton v. Noble (1861), 30 Beav. 34, 
39, as to trustees. The rule applios to a poi son assuming the offico of guardian 
{Griffin v. De Veiulle (1781), cited in Huguenin v. Baseley (1807), 14 Vos. 273, 283). 

(k) Hatch y. Hatch (1804), 9 Yes/ 29 2; and Bee Everitt v. Everifi (1870), 
ti. R. 10 Eq. 405, as to the guardian’s influence being a ground for setting aside 
a voluntary settlement, although not in his favour. 
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the property handed, over, a gift to the guardian or trustee in Sect. i. 
recognition of his trouble may be a very proper act (l). Nature and 

(4) Solicitor and client. This relation raises so strong a pre- Extent of 
sumption of undue influence that it has been said to be almost ®w4tabl e 
impossible for a gift made by a client to a solicitor to stand (m). 

The presumption, however, is not irrebuttable. It can be rebutted, iSLl 
in case of a gift, by proving that the solicitor was not acting as such Solicitor and • 
in the matter of the gift, and that the donor had competent client ‘ 
independent advice of such a nature as to show that the influence 
of the solicitor was not operative (n ) ; and it can be rebutted, in case 
of a sale, by showing that the client was fully informed, that he 
had competent independent advice, and that the price was fair (o). 

The presumption of undue influence arises also in other confi- 
dential relations, such as physician and patient (p), and religious 
superior and inferior (q), but not, apparently, in the case of husband 
and wife (r). 

18. Where a party to a transaction enters ir/to it under duress Duress, 
in the strict sense — that is, where he is compelled to it by bodily 
restraint or fear of bodily harm — the transaction is void at law (s), 
and in such case it will be set aside in equity (f). But relief is 
also granted in equity where the compulsion is not of this extreme 
nature, and to avoid the transaction it is sufficient that there 
were such circumstances of pressure as to prevent the party being 
a free agent (u). Similarly, where a transaction is voidable, a 
confirmation of it procured by terror is of no effect (u). 

(/) Hylton v. Hylton (1754), 2 Yes. Sen. 547 ; Hatch v. Hatch (1804), 9 Ves. 

292 ; see ns to accounts being unsettled and property retained, Pierse v. T Taring 
(1745), 1 P. Wms. 121, n. (1) ; Hamilton v. Mohun (1710), 1 P. Wms. 118. 

(ra) Hatch v. Hatch , supra; Hunter V. A thins (1834), 3 My. & K. 113, 135. 

(n) Rhodes v. Bute (1866), 1 Ch. App. 252 ; Liles v. Terry , [1895] 2 Q. B. 679, 

C. A. ; Wright v. Carter , [1903] 1 Ch. 27, 0. A. And the rule applies if the gift 
is to a near relation of the solicitor ( Barron v. Willis , [19001 2 Ch. 121, O. A.) ; 
and as between counsel and client ( Broun y. Kennedy (1864), 4 De Gh J. & Sin. 

217, 0. A.). See also titles Barristers, Yol. IT., p. 392 ; Solicitors. 

(o) Gibson v. Jeyes (1801), 6 Ves. 266, 277 ; Wright y. Carter , supra, per 
Stirling, L.J., at p. 60 ; Be Haslamand liter- Evans, \ 1902] 1 Ch. 765, 770, C. A. 

(p) Mitchell v. Homfray (1881), 8 Q. B. D. 587, C. A. See title Medicine 
and Pharmacy. 

(g) Allcard v. Skinner (1887), 36 Ch. D. 145, C. A. ; Morley y. Loucfhna >t 9 
[1893] 1 Ch. 736 ; compare Fulham v. McCarthy (1848), 1 H. L. Cas. 703. 

(r) Howes v. Bishop , [1909] 2 K. B. 390, C. A., whore Chaplin & Co. v. Bram - 
mall , [1908] 1 K. B, 233, O. A., is distinguished. See title Husband aItd Wire. 

is) See title Contract, Yol. VII., p. 356. 

(t) Hawes V. Wyatt (1 790), 3 Bro. C. 0. 1 56, 158 ; Scott v. Scott (1847), 11 1. Eq. R. 

74. The fact that a conveyance or contract Was made in prison with a view to 
procuring release is not a ground for avoiding it, if it is fair and is made on 
proper advice (Hinton v. Hinton (1755), 2 Ves. Sen. 631, 635 ; Brinkley v. Hann 
(1843), 1 Drury temp. Sug. 175) ; and so as to bail given while under arrest by 
process of law ( Roy v. Beaufort (Duke) (1741), 2 Atk. 190. 193; Liverpool > 

Marine Credit Co. v. Hunter (1868), 3 Ch. App. 479, disapproving Talleyrand v. 

Boulanger (1797), 3 Yes. 447). But if, owing to the arrest, there is no free 
consent, the court will relieve, notwithstanding that the arrest wafc lawful 
(Nlcholk V. Nicholls (1737), 1 Atk. 409 ; Falkner v. O'Brien (18tt2), 2 Ball & B. 2l4. 

(u) A.*G. v. Sothon (1705), 2 Yem. 497 ; Williams V. Bayley (1866), L. R. 1 
H. L. 200; Ellis v. Barker (1811), 7 Ch. App. 104 ; compare Barnet v. Richards 
(1902), 60 W. E. 363. 

( v ) Crewe v. Ballard ( 1790 ), 1 Ves , 216 , 220 . 
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19 . A transaction will be relieved against in equity where it 
involves an injury to third parties ; and this rule has been established 
on grounds of public policy ( w ). Instances are afforded by marriage 
brokage contracts (x ) ; by secret contracts which defeat the purpose 
of agreements or arrangements made on the occasion of a marriage, 
or the proper expectation of either spouse (a) ; and by secret 
agreements between a debtor and one of his creditors which give 
such creditor some advantage which he would not obtain under an 
arrangement treating all the creditors equally and fairly (&). 

20 . Relief is given in equity against unconscionable bargains 
made with heirs and other persons on the security of their expec- 
tant or reversionary interests in property — catching bargains, as 
they have been called, with heirs, reversioners, and expectants 
during the lives of their parents or other ancestors ( c ). These cases 


(w) Chesterfield ( Karl ) v. Janssen (1751), 2 Ves. Sen. 125, per Lord 
Hardwicke, L.C., at, p. 150: “Particular persons in contracts shall not only 
transact bond fide between themselves, but shall not transact mala, fide in respect 
of other persons who stand in such a relation to either as to bo affected by the 
contract, or the consequences of it ; and as the rost of mankind, beside the 
parties contracting, are concerned, it is properly said to bo governed on public 
utility.” 

(#) Potter (1G95), Show. Pari. Cas. 76 ; Drury v. Hooke (1GS6), 1 Vorn. 

412 ; Roberts v. Roberts (1730), 3 P. Wins. 60 ; Cote v. Gibson (1750), 1 Yes. Sen. 
503, 506; Shirley v. Martin (1779), referred to in Roche v. O'Brien (1810), 1 
Ball & B. 330, 3.58. Equity rolieves against a bond, even though given after 
the marriage (Williamson v. Gihon (1805), 2 Sch. & Lef. 357), and orders money 
already paid to be refunded (Smith v. Pruning (1700), 2 Venn 392 ; Hermann v. 
Charlesworth , [1905] 2 K. B. 123) ; and see title Contract, Yol. VII., p. 397. 

(a) Such as a security by husband or wife to return property provided on the 
marriage to the person providing it ( Turlon v. Benson (1718), 1 P. Wins. 496; 
Redman v. Redman (16S5), 1 Vern. 348; Gale v. Linda (1687), 1 Vern. 475; 
Neville v. Wilkinson (1782), 1 Bro. C. C. 543; Palmer v. Neave (1805), 11 Yes. 
165). The fraud in these cases consists “ in affecting to put the party contract- 
ing for the marriage in one situation by the articles, and putting that party in 
another and a worse situation by private agreement” ( per Grant, M.R., in 
Palmer v. Neave , supra). The rolief being based on public policy, it is no objection 
that the party claiming relief was particeps criminis ( Redman v. Redman , supra; 
Vauxhall Bridge Co. v. Spencer (Earl) (1821), Jac. 64, 67). The same piiuciplo 
is applied in cases where a woman about to marry makes a disposition of her 
property in fraud of her husband’s marital rights (Strathmore ( Countess ) v. 
Bowes (1789), 1 Ves. 22 ; 1 White & Tud. L. 0., 7th ed., p. 613). 

(b) Chesterfield (Earl) v. Janssen , supra; Jackman v. Mitchell (1807), 13 
Yes. 581. Here, too, since relief is given on grounds of public policy, a 
person particeps criminis may obtain it (Jackman v. Mitchell , supra). A bond 
given for such purpose came to be recognised as bad at law, but this did not 
oust the jurisdiction in equity (ibid., at p. 586). In modern practice the 
principle is well established (Mare v. Sandford (1859), 1 Giff. 288 ; MclCewan v. 
Sanderson (1873), L. R. 15 Eq. 229, 235 ; (1875), L. K. 20 Eq. 65) ; and money 
paid by the debtor under the arrangement can be recovered (Re Lenzberfs Policy 
(1877), 7 Ch. I). 650). So, too, a general deed of compromise can be repudiated 
by a creditor if he discovers that other creditors have been induced to execute it 
by a Becret bargain to their advantage (Dauglish v. Tennent (1866), L. R. 2 Q. B. 
49 ; Re Milner , Ex parte Milner (1885), 15 Q. B. D. 605, 0. A.). But the 
principle only applies where there has been a common basis of consent between 
the creditors ; nut where their debts have been bought up separately (Rc 
Levita'e Claim , [1894] 3 Ch. 365, C. A.). See title Fraudulent and Voidable 
Conveyances. 

M Chesterfield (Earl) v. Janssen , supra; Twistleton v. Griffith (1716), 1 
P. Wins, 310; G Wynne v. Heaton (1778), 1 Bro. C. C. 1, 9 ; Qowland v. De Faria 
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Bometimes show actual fraud ; but, without this, they contain 
various elements which afford a recognised ground for relief — the 
inequality of the parties, the intrinsic unconscionableness of the 
bargain, and the defeating of the intentions of the ancestor (d). 

Formerly mere inadequacy of price was a ground for setting 
aside such a bargain, and the onus of proving that the price was fair 
was imposed on the person who had dealings with the expectant 
heir or reversioner (c). In the case of loans the transaction might 
also be void as being in breach of the usury laws. Mere inadequacy 
of price is no longer a ground for equitable relief (/) ; but neither 
this change in the law, nor the repeal of the usury laws, has 
affected the general principles as to relief of expectant heirs (//). 
The knowledge of, and want of protest by, the person from whom 
the expectancy is derived, and a fortiori his sanction, removes a 
chief objection to the bargain, and in general will validate it (h). 

Apart from the fraud on the ancestor, the doctrine is founded on 
pressure upon the heir, or the distress of the p/irty disposing of 
his expectancy (i). If, when this is removed, he confirms the 
bargain it will stand (Zc). 

Where the contract is set aside, it will be set aside on equitable 
terms, that is, the plaintiff must repay the money he has actually 
received, with interest at the rate of £5 per cent;, per annum, and 
must pay any sums properly expended on the property and costs (Z), 
unless the misconduct of the defendant in the matter has been such 
as to disentitle him to costs (w). 

Upon the same principle equity interferes generally to set 


(1811), 17 Yes. 20 ; Davis v. Marlborough ( Duke ) (1819), 2 Swan. 108. 139, n. (a) ; 
Eonblanquo, Treatise of Equity, 5tli ed., Yol. I., p. 134. Possibly the rulo 
originally applied only to expectant heirs and not to reversioners ( Wood v. Abrey 
(1818), 3 Madd. 417, 423). See also title Infants and Children. 

(d) Chesterfield {Karl) v. Janssen (1751), 2 Yes. Sen. 125. 

(c) Peacock v. Evans (1809), 16 Yes. 512, 514; Bawtree v. Watson (1834), 3 
My. & K. 339 ; Aldborough (Eai'l) v. Trye (1840), 7 Cl. & Pin. 436, TI. L. ; King 
v. Savery (1853), 1 Sra. & Gr. 271 ; sub nom. Sa very v. King (1856), 5 II. L. Oas. 
627 ; Edwards v. Burt (1852), 2 De Gk M. & Gr. 55, C. A. ; Bromley v. Smith 
(1859), 26 Beav. 644. The onus was discharged by showing that the sale had 
been by auction, provided the auction was bona fide (Shelly v. Nash (1818), 3 
Madd. 232 ; Fox v. Wright (1821), Madd. & G. 111). 

(/) Sales of Reversions Act, 1867 (31 & 32 Yict. c. 4). # 

(g) Aylesford (Earl) v. Morris (1873), 8 Ch. App. 484; see Croft v. Graham 
(1863), 2 I)e GL J. & Sm. 155, C. A. ; Miller v. Cook (1870), L. R. 10 Eq. 611, 
646 ; Tyler v. Yates (1870), L. K. 11 Eq. 265 ; affirmed (1871), 6 Ch. App. 665 ; 
Bey non v. Cook (1875), 10 Ch. App. 389 ; Fry v. Lane , Be Fry , Whittet v. Bush 
( 1 888), 40 Ch. D. 312, 324. The doctrine also applies to a loan on unconscionable 
terms to one who has only general expectations of benefiting on the death of 
another ( Nevffly . Bnelling (1880), 15 Ch. I). 679). See also title Money and 
Money-Lending. 

(A) King v. Hamlet (1834), 2 My. & K. 456, 474; approved, Story, s. 339 ; 
questioned, Sugden, Vendors and Purchasers, 11th ed., p. 316. 

(t) King v. Hamlet , supra , per Lord BrouGKAM, L.C., atp, 480. While this 
continues he is treated as an infant ( Gwynne v. Heaton (1778), 1 Bro. C. C. t, 9). 

(k) Cole v. Gibbons (1734), 3 P. Wins. 290 ; Chesterfield (Earl) v. Janssen^ supra. 

(l) Qwynnt v. Heaton (1778), 1 Bro. C. C. 1 ; Twistletcm v. Griffith (1716), 1 
P. Wins. 310; Peacock v. Evans , supra; Bawtree v. Watson , supra } at p. 3*11 ; 
Miller v. Cook , supra , at p. 647 ; compare Barker v. Vansommer (1782), 1 
Bro. C. C. 149. 

(m) Gowland v. De Faria (1811), 17 Yes. 20 ; Morony v. O'Dea (1809), 1 Ball 
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Mistake. 


Mistake in 
language of 
agreement. 


aside transactions by way of sale and otherwise where, on account 
of poverty, ignorance, undervalue, and lack of independent advice* 
the transaction is unconscionable (n). 

(iv.) Mistake (o). 

21. Mistake was a ground for relief both at law and in equity, 
and hence the jurisdiction was classed as concurrent, but there 
were differences as regards the nature of the relief and the 
circumstances in which it was given. 

Money paid by mistake was in general only recoverable in equity if 
paid under a mistake of fact (p). The rule was the same at law (q\ 
and on this point law and equity were practically the same, since 
the appropriate legal action, an action for money had and received, 
was in its nature an equitable action (?*). But where money was 
paid under a mistake of law, the plaintiff in equity might obtain 
relief if there were special circumstances which made it inequitable 
that the party w.ho had received the money should retain it (s). 

22. A mistake in an executory agreement may be either in the 
language of the agreement, or in regard to circumstances inducing 
the agreement. There is a mistake in the language when it does 
not represent the actual intention of one or both parties. If the 
parties had the same intention, but by mistake this has not been 
expressed, equity, upon proof of such intention, will rectify the 
agreement at the instance of either party (t). If, in a written 
agreement, only one party has used language which does not express 
his intention, he is without remedy at law, since ho cannot give 
parol evidence to contradict the written instrument (a). But he 


&B. 109 ; Benyon v. Fitch (1866), 35 Bmv. 570, 578 ; Tyler v. Yates (1870), D, R. 
11 Eq. 265; Bromley v. Smith (1859), 26 Boav. 644. 

in) Longmate v. Ledger (1860), 2 Gift, 157; Clark v. Malpas (1862), 4 De 
G. F. & J. * 101 , C. A. ; Baker v. Monk (1864), 4 Do G. J. & Sm. 388, G. A. ; 
Frees v. Coke (1871), 6 Ch. App. 645 ; Fry v. Lane, Be Fry , Whittet v. Bush (1888), 
40 Oh. D. 312, 322 ; James y. Kerr (1889), 40 Ch. D. 449, 460 ; Rees v. De Befnardy , 
[1896] 2 Oh. 437. As to circumstances not sufficient to set aside a conveyance, 
eee Harrison v. Quest (1860), 8 H. L. Cas. 481. 

(o) See title Mistake. 

Ip) Rogers v. Ingham (1876), 3 Oh. D. 351, C. A. 

(q) Billie v. Lumley (1802), 2 East, 469, 472 ; Kelly v. Sdari (1841), 9M.&W. 
54; Durrantv. Ecclesiastical Commissioners (1880), 6 Q. B. I). 234. 

(r) Moses*. Macftrlan (1760), 2 Burr. 1005, 1012. 

(s) Rogers v. Ingham , supra . A trustee in bankruptcy who receives money 
paid under a mistake of law must, as an officer of the court, set an example by 
repaying it {Re Condon, Ex parte James (1874), 9 Ch. App. 609, 614); see Re 
Tyler , Ex parte Official Receiver , [1907] l K. B. 865, 0. A. And in equity relief 
can be given against mistakes of law [Stone v. Godfrey (1854), 5 De G. M. & G. 
76 , 90 ; Re Sdxon Life Assurance Society (1862), 2 John. & H. 408, 412), See 
generally title MISTAKE, 

(*) Herikle v. Royal Exchange Assurance Co. (1749), 1 Yes. Sen. 317 ; Shelburne 
v. In chiquin (17 841 , 1 Bro. 0. 0. 338 ; affirmed sub nom . Inchiquinv . Fitzmaurice 
(1785), 5 Bro. Pari. Cas. 166; Townshend ( Marguis ) y. Stangroom (1801), 6 Ves. 
328 ; Paget v. Marshall (1684), 28 Oh. D. 255; see note ( 5 ), p. 24, post. But not 
after the agreement has been construed by the court, and executed by payment of 
money under the judgment of the court ( Caird v. Moss (1888), 33 Ch. D. 22 , 0. A.). 

(a) Dru&ff v. Parker (Lord) (1868), L. E, 5 Eq. 131. See title Deeds and 

Of man Dtstbuments, Yol. X», p. 444. In equity parol evidence of mis ta ke 
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will be relieved in equity (b) if the mistake wa's caused by the other 
party, or if it involves serious hardship (c) and was not due to 
mere carelessness (d). 

Where a party is entitled to relief against a unilateral mistake, 
the court may go so far as to hold that there was no contract 
because the parties were not ad idem (e). But usually the mistake 
can only be set up as a defence to an action for specific performance. ■ 
Formerly a successful defence would still have left the mistaken 
party liable to an action at law, and this result is in effect pre- 
served by the present rule that the court which refuses specific 
performance can give the damages, if any, to which the plaintiff 
may be entitled (/). If the words are capable of a double meaning, 
a party may first set up his own construction as being the right 
one, and, if he fails, may then seek relief on the ground of mis- 
take^). But if the words are clear, the party cannot have relief 
on the ground that he was mistaken as to their legal effect (h), or 
as to the nature of the obligations which he has undertaken (i), 
unless the mistake has been induced by the other party (k). 

23. If the mistake lies in some circumstance which induced 
the agreement, the general rule is that relief will be given if the 
mistake was as to a matter of fact, but not if it was a mistake of 
law. But “ law ” in this connection means a general principle of 
law, and not that particular application of law to fact which deter- 
mines the private right of the party in the subject-matter of the 
contract. Such private right is a matter of fact, and an agreement 
made under a mistake as to the interest of the parties, or one of 
them, in the subject-matter will be rescinded ( l ). 


can be given to resist specific performance ( Totvnshend [Marquis) v. Stangroom 
(1801), 6 Yes. 328), but not to obtain it [Higginson v. Clowes) (1808), 15 Yos. 516). 

(5) Webster v. Cecil (1861), 30 Beav. 62 (mistake in price) ; Manser v. Back 
(1848), 6 Hare, 4-13 (mistake in not reserving a right of way); Hickman v. 
Berens, [1895] 2 Ch. 638, C. A. (mistake in description of intended subject- 
matter of compromise); see Wilding v. Bander son, [1897] 2 Ch. 534, C. A. 

(c) Higginson v. Clowes (1808), 15 Yes. 516 ; Preston v. Luck (1884), 27 Ch. D. 
497, C. A. ; Goddard v. Jeffreys (1881), 30 W. R. 269. 

(d) Tamplin v. James (i880), 15 Ch. D. 215, 0. A. ; Van Praagh v. Everidge, 
[1902] 2 Ch. 266; reversed on another ground, [1903] 1 Ch. 434, C. A. ; see 
Swaisland v. Dcarsley (1861), 29 Boav. 430, 433 ; Goddard v. Jeffreys, supra . * 

(e) Ilickman v. Berens, supra; Paget v. Marshall (1884), 28 Oil. I). 255. And 
at law a mistake as to the very subject-matter of the contract, and not as to 
some incident of it, is a ground for holding that there was no contr&ct [Kennedy 
v. Panama etc . Mail Co. (1867), L. R. 2 Q. B. 580), provided, that is, that 
evidence of the mistake is admissible; but not a mistake as to quality, not 
induced by the vendor, although known to him [Smith v. Hughes (1871), L. R. 6 
Q. B. 597). But instead of treating the contract as a nullity, the court may give 
the defendant the option of taking what the plaintiff meant to give [Paget v. 
Marshall, supra). 

(/) Tamplin v. James , supra ; see p. 12, note (y), ante. 

(g) Wilding v. Sanderson, supra; or he can elect to enforce the contract 
according to the construction admitted by the other side (Preston v. Luck, supra) ; 
bCo Rich v. Jackson (1794), cited in Townslicnd [Marquis) V. Staqgroom (1801), 6 
Ves. 328, at p. 334. 

(h) Powell v. Smith (1872), L. R. 14 Eq. 85, 

(i) Stewart v. Kennedy (1890), 15 App. Cas. 108, 118, 121. 

(6) Wilding v. Sanderson, supra, at p. 550. 

\l) Cooper v, Phibbs (1867), L. R. 2 11. L. 149, per LordWESTBURY, ut p. 170; 
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24. Special considerations apply to a compromise entered into 
under a mistake of fact or law. A compromise assumes that the 
rights of the parties are doubtful, and the compromise is effected 
for the purpose of settling their interests in property, or their 
claims against each other, without resorting to or without con- 
tinuing litigation ; and, in general, it would defeat the object of the 
•compromise if it could be set aside on the ground of mistake. 

So far as the rights depend on matters of fact, it is the duty of 
each party to disclose to the other all relevant facts known to 
himself (m); and if, owing to a failure in this respect, either party 
enters into the compromise under a mistake of fact, it will be set 
aside. And, generally, it appears that a compromise can be set 
aside, like other contracts, for mistake of fact, unless the doubtfulness 
of the fact was the ground of compromise (w). 

So far as the rights depend on questions of law, there is a distinc- 
tion according as the law is clear or doubtful. If the law is clear 
and the facts are*admilted, the rights are not in doubt ; the basis 
for a compromise does not exist, and a compromise entered into 
in such circumstances will be set aside (o). But if the rights 
depend upon doubtful law, or upon the doubtful construction of a 
document, mistake as to these rights is no ground for setting the 
compromise aside ( j)). 

25. Where a transaction has been completed by the execution 
of a deed or other instrument, but the instrument does not carry 
out the common intention of the parties, it will be rectified if 
evidence of such intention can be produced ( q ). A common error 


Beauchamp (Earl) v. Winn (1873), L. R. 6 II. L. 223 ; Alhard y. Walker , [1890] 
2 Ch. 369, 381 ; see Jones v. Clifford (1876), 3 Ch. D. 779, 792. As to setting 
aside a consent order on the ground of mistake, see Huddersfield Banking Co., 
Ltd. v. Henry Lister & Son , Ltd., [1895] 2 Ch. 2 73, C. A. 

(m) Gordon v. Gordon (1821), 3 Swan. -100 ; Harvey v. Cooke (1827), 4 Russ. 
34, 58 ; Smith v. Pin combe (1852), 3 Mac. & G. 653; Greenwood v. Greenwood 
(1863), 2 De G. J. & Sm. 28, C. A. In cases of compromise the withholding of 
knowledge by one side amounts in the view of a court of equity to fraud 
( Brooke v. Moslyn (Lord) (1804), 2 De G. J. & Sm. 373, 416, 0. A.). As to what 
facts aro relevant, see Maynard v. Eaton (1874), 9 Ch. App. 414. Perhaps 
the duty of disclosure is confined to cases of compromise by way of family 

' aiAmgement (see Turner v. Green , [1895] 2 Ch. 205; and title Family 
Arrangements). 

(n) See Vaizey, Settlement of Property, Yol. II., p. 1502; and title Mistake. 

(o) Naylof v. Winch (1824), 1 Sim. & St. 555 ; Lansdown y. Lansdown (1730), 
Mos. 364; 2 Jac. & W. 205, n. ; Gibbons v. Caunt (1799), 4 Yes. 840, 849; 
Stockley y. Stockley (1812), 1 Ves. & B. 23, 31. But if the point of law was 
known to the party’s legal advisor, the compromise will not he set aside (Stewart 
v. Stewart (1839), 6 Cl. & Fin. 911, H. L.) ; contra, if it was entered into in 
consequence of an erroneous view of the facts or of tho law taken by the 
solicitor acting for all parties (Be Roberts , Roberts v. Roberts , [1905] 1 Ch. 704, 
C. A.). 

( p) Canny. Cann (1721), 1 P. Wms. 723; Hotchkis v. Dickson (1820), 2 Bli. 
303, 348, II. L. ; Stewart v. Stewart , supra , at pp. 966 — 970 ; see Miles v. New 
Zealarid Alford Estate Co. (1886), 32 Ch. D. 266, 291, C. A. And it is sufficient 
if the parties bond fide consider the question in dispute to be doubtful (Lucy's 
Case (1853), 4 De G. M. & G. 356, C. A.}. 

(< 7 ) In the case of a deed inter partes it is necessary both to show that there 
has been a mistake by all parties and also to show what was intended to be 
done (Btpitley v. Mackay (1862), 4 De G. F. & J. 279, C. A.) ; as to marriage 
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as to parcels can be amended by rectification of* the conveyance (r). 
But if, under a mistake of law, the parties have intentionally executed 
the instrument in a particular form, it will not be rectified so as 
to incorporate provisions which they would have inserted had they 
known the law («). 

A unilateral mistake, whether of facfc(£) or of law, in a deed 
or other instrument of conveyance is not in general a ground 
for setting aside the instrument, unless the mistake has been 
induced by fraud. In the case of a defect in title being overlooked 
by mistake, the remedy, as between vendor and purchaser, is on 
the vendor's covenants (a). But there is an exception in the case of 
a conveyance to the purchaser of property which was already his 
own. In such a case the purchase-money is recoverable (fc). 

(v.) Accident . 

26. Equity afforded relief in certain cases of accident, and since 
the jurisdiction was exercised in respect of claims tyhich were also 
enforceable at law, it was classed as concurrent. But it was not 
concurrent in the sense that the plaintiff could at his option sue 
either at law or in equity. If he had an action at law, he was 
confined to that remedy ; but if by accident his legal remedy was 
not available, then equity supplied a corresponding remedy to take 
its place. The term “ accident ” includes not merely inevitable 
casualty, or what is known as vis major , but such unforeseen 
events, misfortunes, losses, acts, or omissions as are not the result 
of any negligence or misconduct of the party claiming relief (c). 

27. Cases of accident arise where documents required to 
establish a personal claim, or a title to land or other property, have 
been lost or destroyed. In the case of a bond, profert of the bond 
was originally necessary at law, and the loss or destruction of the 
bond made the action at law impossible ; hence the obligee was 
allowed a remedy in equity in place of that which he had lost at 
law. Proceedings in equity had the further advantage that the 


settlements, see Boldv . Hutchinson (1855), 5 De G. M. & G. 558; that is, it 
must be possible to show clearly what ought to bo the amended form of t'Ae 
deed (Fowler Fowler (1859), 4 *De G. & J. 250, 274). After the death of one 
party rectification may be ordered on the parol evidence of another (Wollaston 
v. Tribe (1869), L. B. 9 Eq. 44), though this is exceptional (Tucket v. Bennett 
(1887), 38 Ch. I). 1, C. AA Where in a voluntary deed poll a power of revoca- 
tion is omitted by mistake, the deed can be rectified ; but in the absence of 
mistake, the settlor cannot revoke it because he mistook the law (Worrall v. 
Jacob (1817), 3 Mor. 256). 

(r) Beale v. Kyte , [1907] 1 Ch. 564, questioning Bloomer v. Spittle (1872), 
L. R. 13 Eq. 427. 

(«) Irnham(Lord) v. Child (1781), 1 Bro. C. C. 92 ; see Pullen v. Beady (1743), 
2 Atk. 687, 591. 

(<) Brownlie v. Campbell (1880), 5 App. Cas. 925, 937. 

(a) See Clayton v. Leech (1889), 41 Oh. D. 103, 0. A. ; Debtnharq v. Sawbridge , 
[1901] 2 Ch. 98, 109. 

(b) Bingham v. Bingham (1748), 1 Ves. Sen. 126; Belt’s Sup, 79; see Cooper 
v. Phibbs (1867), L. R. 2 H. L. 149, 164 ; Jones v. Clifford (1876), 3 Oh. D. 779, 
791 ; but see Stewart v. Stewart (1839), 6 Cl. & Fin. 911, 968, H. L. 

(c) Story, s. 78. As to cases of accident recognised at law, see 3 Bl. Opm. 431. 
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terms of the indemnity to be given by the*plaintiff could be satis- 
factorily settled, and that all parties liable, whether as principals 
or sureties, could be brought before the court and their rights and 
liabilities adjusted ( d ). 

In the case of instruments under hand, profert was not neces- 
sary; but where the instrument was lost, equity exercised juris- 
diction, since it had the means of requiring an indemnity (e) ; and in 
the case of a lost negotiable instrument there was the further 
reason that no remedy at law was available (/). In the case of 
the destruction of the instrument the legal remedy was avail- 
able, and, since an indemnity was not required, equity declined 
jurisdiction (g ). 

28. As regards lost or destroyed title deeds equitable remedies 
were available as follows : — (1) Where the plaintiff was out of 
possession, and could show that deeds had been destroyed or were 
concealed by the defendant, he was put in possession until the 
defendant produced the deeds ( h ) ; (2) where the plaintiff was in 
possession, but feared future attacks on his title, he might obtain a 
decree establishing his possession (i) ; (B) and, generally, he might 
sue in equity if there were independent equities calling for the action 
of the court ( j). 


(d) East India Co. v. Boddam (1804), 9 Yes. 404. The requirement of profort 
was at length dispensed with at law {Head v. BrooJcman (1789), 3 Term Kep. 151), 
a change which was not favourably regarded in equity, since tho procedure) in 
equity was more suitable for Biich cases {Ex parte Greenway (1802), 6 Yes. 812) ; 
but it did not take away the jurisdiction in equity {Atkinson v. Leonard (1791), 3 
13ro. 0. 0. 218; Toulmin v. Price (1800), 5 Ves. 235, 239 ; Bromley v. Holland 
(1802), 7 Yes. 3, 19 ; Kemp v. Pryor (1802), 7 Ves. 237, 2-19). 

(e) Walmsley v. Child (1749), 1 Ves. Sen. 341. In all cases of a claim in 
equity for relief on the ground of tho loss or destruction of an instrument the 
plaintiff had to annex to his bill an affidavit of such loss or destruction in order 
to found tho jurisdiction ; but this was not necessary if he came for discovery 
only, and not for substantial relief {ibid.) ; compare Whitfield v. Fausset (1750), 
1 Yes. Sen. 387, 392 ; Bolt’s Sup. 103. 

(/) In Mossop v. Radon (1810), 16 Yes. 430, where no indemnity was necessary, 
rolief was refused in equity, since it was supposed that an action on the instru- 
ment, half of which was lost, would lie at law (see Glynn v. Bank of England 
(1750), 2 Yes, Sen. 38). In Hansard v. Bobinson (1827), 7 B. & C. 90, however, it 
wjis held that an action at law would not lie, because the plaintiff was not in a 
position to deliver up the instrument on payment (see Crowe v. Clay (1854), 9 
Exch. 604). In consequence of this, equity assumed jurisdiction in tho case of lost 
instruments on the ground of the failure of the remedy at law, and quite apart 
from the question of indemnity ( Macartney v. Graham (1828), 2 Sim, 285). The 
decision in Hansard v. Bobinson , aupra } was also based on the consideration that 
equity was the proper tribunal in the case of lost instruments, since it could 
require indemnity. By the Common Law Procedure Act, 1854 (17 & 18 Viet, 
c. 125), a 87, power to require this was conferrod on the common law courts 
(King v. Zimmerman (1871), L. R. 6 C. P. 466; Bills of Exchange Act, 1882 
(45 & 46 Viet. c. 61), s. 70). In the case of a lost insurance policy the decree of 
the court directing payment is a sufficient indemnity to tho office, and no 
indemnity from tho payee can be required {England v. Tredegar (Lord) (1866), 
L. 11. 1 Eq. 344). ' 

(flf) Wright w. Maidstone {Lord) (1855), 1 K. & J. 701. 

(A) R. v. Arundel {Countess) (1616), Hob. 109; Whitfield v. Fausset (1750), 1 
Yes. Sen. 387, 392. 

P ^%ms l n\ y V ‘ ° hild ^ 749 ^ 1 Y ° 8, Son ‘ 341 ; 1)aUton v - Coatsworth (1721), 1 
( i) former v. Fortescue (1744), 3 Atk, 124, 132, 
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29 . Equity does not relieve against contracts which, owing to 
circumstances which might have been provided against, prove unex- 
pectedly burdensome to one of the parties. In such cases equity 
follows the law, and acts on the legal effect of the contract (Zc). And 
where the parties have arranged a certain mode— e.g. arbitration — 
for settling certain terms of a contract, and the mode fails, the court 
does not interfere to complete the terms, and make a contract in 
equity when there is none at law ( l ). And there is no equitable 
relief in case of accidental omission to make a voluntary disposition 
of property — e.g., to make a will (w). But in certain cases equity 
relieves against the defective execution, though not against the non- 
execution, of a power (71) ; and an executor is not charged in equity 
with the accidental loss of assets (0), 

(vi.) Account and Apportionment . 

30 . The facilities afforded by the Court of Chancery for talcing 
accounts largely contributed to the extension of » its jurisdiction. 
Where there was a liability to account, either by virtue of a^ legal 
relation, as guardian in socage, or of contract, as bailiff or 
receiver, an action of account lay at law (p). But it was dilatory 
and troublesome and fell into disuse ( q ). Apart from this special 
form of action, matters of account arising on contract might be 
determined in an action of assumpsit for the balance due(r), but 
this again was impracticable if the accounts were too complicated 
for a jury. In equitable matters the Court of Chancery took any 
necessary accounts (s), and for the sake of affording a more 
adequate remedy it assumed a concurrent jurisdiction in common 
law matters (t). But where the claim was a legal one, the mere fact 


(7c) Thus, when demised buildings are destroyed by fire, the rent is not 
suspended in equity [Leeds v. Cheatham (1827), 1 Sim. 146, 150), and a fixed 
coal-mining rent is payable notwithstanding deficiency in the coal (Metiers v. 
Devonshire (Duke) (1852), 16 Beav. 252). 

(7) Cooth v. Jackson (1801), 6 Yea. 12, 34; Blundell v. Brettargh (1810), 17 
Yes. 232 243. 

(m) Whitton v. Russell (1739), 1 Atk. 448. 

(n) See title Towers. 

(o) Jones v. Lewis (1751), 2 Yes. Sen. 240 ; Job v. Job (1877), 6 Ch. D. 562 ; 
and as to the personal representative being exonerated as regards matters dejno 
in the regular course of business, see Clough y. Bond (1838), 3 My. & Cr. 490, 
497. See also title Executors and Administrators. 

(|>) Co. Litt. 90 b, 172 a ; Devonshire's (Earl) Case (1607), 11 Co. Rep. 89 a; 
and see title Action, Yol. I., p. 36. 

(g) Lee, Dictionary of Practice, 1825, p. 8 ; Bao. Abr. tit. 41 Aooompt.” 14 Tho 
writ of aocount at common law did not exclude, but rather was superseded by, 
the jurisdiction of the courts of equity on this subject ; because the proceeding 
in equity was found to be the more convenient mode of oalling parties to an 
aocount — partly on account of the difficulty attending the process under the old 
writ of account, but chiefly from the advantage of compelling the party to 
account upon oath, according to the practice of courts of equity” (A. -6. y. 
Dublin Corporation (1827), 1 Bli. (n. a.) 312, H. L., per Lord Redesdale, at 
p. 337). See Ex parte Bax (1751), 2 Yes, Sen. 388. 

(r) Tomkins v. Willshear (18141, 5 Taunt. 431 ; 2 Wins. Saund.*127, n. (f). 

(«) See Story, a. 454. See the statement of the equitable jurisdiction in 
account in the judgment of Lindley, L.J., in London , Chatham and Dover Bail . 
Co. v. South Eastern Rail . 0o., [1892] 1 Oh. 120, 140, 0. A. 

(<) Carlisle Corporation v, Wilson (1807), 13 Yes, 276, 278, 
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that an account was^asked for did not justify the plaintiff in filing 
a bill ; and, even though he had to come into equity for discovery, 
it did not follow that equity would also take the account (w). If the 
account was mutual, or was so complicated as to be unfit to be 
submitted to a jury, then it was proper to file a bill in equity (u) ; 
but otherwise the plaintiff was confined to his remedy at law(w). 
And where an action involving an account had already been com- 
menced at law, it was not restrained at the instance of the defendant 
unless there were strong considerations of convenience in favour of 
taking the account in equity (a). An action was not withdrawn 
from a court of law merely because it might originally have been 
commenced in equity (b). 

31 . The general rule of the common law was to refuse to 
recognise the possibility of apportionment, whether of contracts 
and payments under them, or of rent, interest, and annuities ; 
and in this respect equity followed the law, only venturing to differ 
on some minor points. A contract is usually indivisible ; and, on 
the one hand, payment under it is not due until the service which 
earns the payment has been entirely performed ; while, on the other 
hand, when a payment has been already made, a part of it cannot 
be recovered because the contract lias not been wholly performed. 
And where there is no apportionment of such payments at law, 
there is none in equity (c). 

Interest accrued from day to day and was therefore apportion- 
able(d), but rents and annuities and other periodical payments 


(u) There was at one time a strong tendency to mako the account in equity 

consequential on discovery (Barker v. Bade (1802), 0 Yes. 081, 088; Ad(ey v. 
Whitstahle Co. (1810), 17 Yes. 315, 324 ; Mackenzie v. Johnston (1819), 4 Madd. 
373); but this did not prevail (Foley v. Hill (1848), 2 II. L. Cas. 28, 37, 42; 
Phillips y. Phillips (1852), 9 Hare, 471 ; compare Pearce v. Cresiuiclc (1843), 
2 Hare, 286, 293). In addition to the right of discovery there must have been 
Borne special reason of convenience in taking the account in equity (Shepard v. 
Brawn (1862), 4 Giff. 208). 

(v) O'Connor v. Spaight (1801), 1 Sch. & Lcf. 305, 309; Taff Vale Bail. Co. v. 
Nixon (1847), 1 II. L. Cas. Ill; Phillips v. Phillips , supra . To constitute 
mutual accounts there must be receipts and payments on both Bides, not merely 
reieipts and payments on one side, in which case it is a mere question of set-on 
(Phillips v. Phillips , supra). 

(w) Foley v. Hill, supra; see Dimuiddie v. Bailey (1801), 6 Yes. 136; Courteney 
(Lard) v. Godschall (1804), 9 Yes. 473 ; Ambrose v. Dnnmow Union (1846), 
9 Beav. 508; Phillips v. Phillips , supra; Smith v. Leveaux (1863), 2 He G. J. & 
Sm. 1, C. A. ; Harrington v. Churchward (1860), 6 Jur. (n. 8.) 576 ; Floclcton v. 
Peake (1864), 12 W. R 562; Dabbs v. Nugent (1865k 11 Jur. (N. s.) 943. 

(a) North Eastern BaiL Co. v. Martin (1848), 2 Pn. 758; see Martin v. Pawning 
(1869), 4 Ch. App. 356, 370. 

»(&) South Eastern Rail. Co. v. Brogdcn (1850), 3 Mac. & G. 8. 

(c) At one time it was considered that apprenticeship premiums could be 
apportioned, and a part recovered on the death of the master during the term 
(Hirst v. ToUon (1850), 2 Mac. & G. 134) ; but there is no debt in such a case at 
law (Whincup y. Hughes (1871), L. R. 6 C. P. 78), nor is there any debt in 
equity (Ferns v. Carr ^1885), 28 Ch. D. 409k The bankruptcy of the master was 
treated as a case of accident, and a part of tne premium was recoverable in equity 
(Hale v. Webb (1786), 2 Bro. 0. C. 78, 80; Ex parte Sandby (1745), 1 Atk. 149; 
see now Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 41). 

(d) As interest on mortgages, see Edwards v. Warwick (Countess) (1723), 
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were not apportionable*at law (e), and therefore not in equity ; so 
that where a lessor, whose estate determined with his life, died 
between two rent days, his executors were not entitled to any rent, 
and since the lease was at an end the lessee was not bound to pay 
any (/) ; though if he held till next rent-day, and then paid the 
whole rent to the successor, the latter was bound in equity to 
account for a proportionate part to the lessor’s executors (g). And 
though annuities and dividends were not in general apportion- 
able (A), an exception was made in equity where they were given 
for the maintenance of an infant ( i ), or of a married woman living 
apart from her husband (j). At the present time rents, annuities, 
and other periodical payments are apportionable by statute ( k ). 

Rent, though not apportionable in respect of time, was in some 
cases apportionable at law in respect of estate, e.g ., on the lawful 
eviction of the tenant from part of the land ( l ) ; and apparently an 
interference with enjoyment, without actual eviction, was a ground 
for apportionment in equity, as where a right, of common was 
established on part of the land (m). Rent service was apportionable 
upon a severance of the reversion, whether by act of the parties or 
of law (n). 

A rentcharge, on the other hand, though apportionable if part of 
the lands vested in the owner of the rentcharge by act of law, was 
not apportionable, but was extinguished at law, if part of the lands 
was purchased by the owner of the rentcharge (o). In equity, how- 
ever, the rentcharge was apportioned in this latter case as well (p). 


2 V. Wms. 171 ; Pearly v. Smith (1745), 3 Atk. 260 ; Wilson v. Harman (1755), 
2 Yes. Sen. 672 ; on bonds, Banner v. Lowe (1806), 13 Yes. 135. 

(e) Clun's Case (Itilo), 10 Co. Rep. 127 a, as to rents ; and as to annuities and 

other periodical payments, see cases cited in note to Ex parte Smyth (1818), 1 
Swan. 337. 

(/) Jenner v. Morgan (1717), 1 P. Wms. 392. Under the Distress for Rent 
Act, 1737 (U Geo. 2, c. 19), s. 15, the executors of the tenant for life were 
entitled to a proportion of the rent ; as to the equitable extension of the statute 
to tenants in tail, see Paget v. (he (1753), Amb. 198; App. (F), p. 807 ; Vernon 
v. Vernon (1782), 2 Bro. C. C. 659) ; and as to loasesof tithes, Benthamw . Alston 
(.1690), 2 Yern. 204. 

(</) Baget v. Gce y supra . 

(/t) Pearly v. Smith , supra ; Sherrard v. Sherrard (1747), 3 Atk. 502. 3 

(i) Hay y. Palmer (1728), 2 P. Wins. 501; Sheppard v. Wilson (1845), 4 Hare, 
392, 395. 

(j) Howell v. Hanforth (1775), 2 Wm. Bl. 1016 ; Anderson v. Dwyer (1804), 1 
Sch. & Lef. 301. 

(A) Apportionment Act, 1870 (33 & 34 Yict. c. 35). See title RentchargES 
and Annuities. 

(l) Smith v. Malings (1607), Cro. Jac. 160. See title Landlord and 
Tenant. 

(m) Jew v. Thacicwell (1663), 3 Rep. Ch. 7, 11 ; 1 Cas. in Ch. 31 ; Freem. (ch.) 
174 ; but a subsequent diminution m the value of the premises was no ground 
for reducing the rent ( Dnckenfidd y. Whichcott (1674), 2 Cas. in Oh. 204). 

(ft) Littleton’s Tenures, s. 222 ; Go. Litt. 148a; Collins and IIarding y s Case 
(1597), 13 Co. Rep. 57 ; Salts v. Battersby (1910), 102 L. T. 730. 

( o ) Co. Litt. 148 a. 

(p) Slater v. Buck (1730), Mos. 256 ; Bee Anon, v; Hawkes{\B1&) t 1 Cas. in Ch. 
273; extinguishment of rights by acceptance of an estate was not allowed in 
equity ( Elliot v. Hancock (1690), 2 Yem. 143); see title Rentcharges and 
Annuities. 
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* (tii.) Contribution [q)s 

32. In matters of contribution equity exercised jurisdiction 
concurrent with that at law (r), but the procedure in equity was 
more convenient, chiefly because all parties liable to contribute 
could be brought before the court at once. This both avoided 
multiplicity of suits and enabled the mutual liabilities to be more 
completely adjusted ($). Contribution, though its extent may be 
modified by contract (t), is based not on contract, but on principles 
of natural justice (a). Payment by one person liable releases the 
others from the principal demand, and they are required to con- 
tribute as a return for this benefit. But the principle in this 
shape does not apply unless all the parties are liable to a common 
demand, and such liability, therefore, is a condition of contri- 
bution (b). As between the principal debtor liable under a bond 
and a surety, the surety, on paying the debt, becomes only a simple 
contract creditor of the principal (c) , unless he procures an assign- 
ment of the bond ( d ). 


(viii.) Administration (e). 

33. The Court of Chancery acquired jurisdiction in the ad- 
ministration of the estates of deceased persons in consequence of 
the defective remedies afforded in the common law and the 


(a) See title Guarantee. 

[r) In numerous cases contribution was recognised in early times at law, and 
after judgment against one party contribution was enforced against others by 
proceedings takeu on the judgment., namely, by writ of audita querela or scire 
facias ( Harbert's Case (1584), 3 Co. Rep. 11 b; Dering v. Winchelsea [Earl) (1787), 
1 Cox, Eq. Cas. 318). Then it came to be enforced at law, as between co-sureties, 
in assumpsit on the footing of implied contract, but this involved a separate 
judgment against each surety [Cowell v. Edwards (1800), 2 Bos. & P. 268; 
Craytliorne v. Swinburne (1807), 14 Yes. 160, 164 ; Wohnershausen v. GullicJe, 
[1893] 2 Ch. 514, 519; and see 1 Wms. Saund. 264 c, n. (e) ; lie Snowdon , Ex 

parte Snowdon (1881), 17 Ch. D. 44, C. A.).. Actions for contribution between 
partners were also entertained at law, but this did not oust the jurisdiction in 
equity [Wright y. Hunter (1801), 5 Yes. 792). 

[s) Thus at law a co- surety who has paid the whole debt can recover from 
each of the others only au aliquot part according to the whole number of sureties, 
aiL'l if one is insolvent he has no further right against the rest [Cowell v. 
Edwards, supra; Browne v. Lee (1827b 6 B. <fc O. 689, 697). But in equity he 
can make the solvent sureties contribute rateably to the entire debt [Peter v. 
Stick (1629)^1 Rep. Oh. 19, [34] ; Hole v. Harrison (1675), 1 Cas. in Ch. 246 ; 
llitchman v. Stewart (1855), 3 Drew. 271). And the latter rule now prevails 
[Lowe v. Dixon (1885), 16 Q. B. D. 455). Again, at law the death of a surety 
puts an end to his liability to contribute, but in equity the liability can be 
enforced against his estate [Primrose v. Bromley (1739), 1 Atk, 89). 

[t) Swain v. Wall (1641), 1 Rep. Ch. 80 [149]; Dering v. Winchelsea [Earl), 
supra ; Cray thorns v. Swinburne , supra . 

(a) Dering v. Winchelsea [Earl), supra; Stirling v. Forrester (1821), 3 Bli. 575, 
596, II. L. 


(b) Johnson v. Wild (1890), 44 Oh. D, 146. Hence there is no contribution 
where each surety undertakes a distinct part of the principal debt [Coops v 
Twynam (182£j, Turn. & R. 426). 

(c) Copis v. Middleton (1823), Turn. & R, 224, 

(d) Hodgson v. Shaw (1834), 3 My. & K. 183; and see Mercantile Law 
Amendment Act, 1856 (19 & 20 Yict. o, 97), s. 5. 

(e) Seg also title Executors and Administrators. 
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ecclesiastical courts. A creditor could sue the personal representa- 1 . 

tive at law and recover judgment for his debt; but he could not Nature and 
obtain discovery or an account of the assets, nor could these be Extent of 
made available for all the creditors in a due course of administra- Equitable 
tion ; and although the estate was to some extent under the control J, 4 ? a ’ 

of the ecclesiastical court in which the will was proved or J5L' 
administration granted, yet a creditor could not contest the 
inventory exhibited by the personal representative^), nor could 
he take advantage of a breach of the administrator’s bond(^). 

Consequently it became the practice for the creditor to proceed in Creditors' 
equity for discovery and an account of the assets, and equity, having BUlts - 
possession of the cause for these purposes, in order to avoid 
multiplicity of actions gave substantial relief also and decreed 
payment of the debt (7t). At first the creditor sued only for his own 
debt, and obtained a decree for an account of the assets come to the 
hands of the personal representative, and for payment of his debt 
in a due course of administration (i). Subsequently he sued on 
behalf of all the creditors, and the decree was for an account of 
debts and of assets, and for payment of the debts (fc). Until decree 
he remained dominus litis , and could dismiss the bill ; and the 
executor, on paying his debt and costs, was entitled to have it 
dismissed (l). But after decree he could not deprive other persons 
of the benefit of the decree if they wished to prosecute it(wi). 

34. The intervention of equity was necessary also on behalf of Legatee* 
legatees and next of kin. A legatee could sue at law for a specific suits * 
legacy on the executor assenting to the bequest, since the assent 
vested the legal title in him, but he could not sue for a pecuniary 
legacy ( n ) ; and though he could sue in the ecclesiastical court, yet 

(/) Cantei' bury (Archbishop) v. Wills (1707), 1 Salk. 315; this was on tho 
ground that his proper remedy was at law. 

(g) The bond was intended for tho benefit of the legatees and noxt of kin 
(Wallis v. P//?o?i(1753), Arab. 183 ; see Ashley v. Baillie (1751;, 2 Yes. Sen. 368). 

A creditor who took an assignment of the bond from the ordinary would be 
restrained in equity from suing on it, upon terras of the personal representative 
accounting, and of the bond being a security for costs at law and in equity 
(Thomas v. Canterbury (Archbishop) (1787), 1 Cox, Eq. Cas. 399, explaining 
Greerside v. Benson (1745), 3 Atk. 248 ; and see Bolton v. Powell (1852), 2 
DeG. M. & G. 1, 21, 0. A.j. 

(h) Morr ice v. Bank of Bn gland ( 1735), 3 P. Wins. 402, n. ; (1736) 3 Swdfh. 

573 ; (1737) 2 Bro. Pari. Cas. 465 ; Barker v. Dumeres (1740), Barn, (ch.) 277 ; 
s toe Alexander v. Alexander (1669), 2 llep. Ch. 20, [37 ]. Moreover, at law the 
creditor reached only legal assets (Cox y s (Sir Charles) Creditors' Gdse (1734), 3 
P. Wms. 341 ; p. 34, post). 

(i) A.-G . v. Cornthwaite (1788), 2 Cox, Eq. Cas. 44 ; in such administration 
all debts of a higher or equal nature might be paid by tho executor, and were 
allowed to him in his discharge (see A non. (1747), 3 Atk. 572). 

(&) Legislative sanction was given to administration decrees as to personal 
estate, and facib’ty conferred for obtaining them, by the Court of Chancery 
Procedure Act, 1652 (15 & 16 Yict, c. 86) (now repealed), and since then the 1 
action has ceased to bo brought on behalf of all creditors, unless real estate also 
is involved (Be Greaves, deceased t Bray v. Toftcld (1881), 18 Ch. D. 551,554; see 
Wooldridge v. Norris (1868), L. R. 6 Eq. 410, 414). 

(J) Pemberton v. Topham (1838), 1 Beav. 316; Be Greaves , deceased , Bray v. 

Tofield, supra . 

(m) Handftyrd v. Storie (1825), 2 Sim. & St. 196 ; see Re Alpha Co ., Ltd., 

Ward v. Alpha Co., Ltd., [1903] 1 Ch. 203. 

(n) Peeks v. Strutt (1794), 5 Term Bop. 690 ; Bee Brown v. Elton (1733), 3 
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the machinery of that court was not adapted for securing a due 
distribution of the estate among the persons entitled. In particular, 
if there was an undisposed-of residue, the ecclesiastical court could 
not direct distribution among the next of kin (o). Consequently the 
jurisdiction of equity in administration extended to the distribution 
of the estate among the persons beneficially entitled (p). At first a 
legatee could sue for his own legacy solely (q), but the proceedings 
came to be enlarged in their scope as in the case of a creditor's 
action. If the executor admitted assets, the legatee continued to be 
entitled to a decree for payment (r). But otherwise an account of 
all the legacies was directed, with an order for payment rateably (s). 
The action involved an account of the personal estate, and also, 
since debts had priority over legacies, an account of debts, and 
lienee a creditor could make his claim in the action (t). To a 
bill by a specific or pecuniary legatee neither the residuary legatees 
nor other legatees were necessary parties ; but on a bill by one of 
several residuary legatees all other persons interested in the 
residue, after satisfaction of creditors and specific and pecuniary 
legatees, had to be brought before the court (a). Until decree other 
legatees or creditors could take proceedings in equity (/>). 

35 . The jurisdiction of equity in administration being con- 
current with that at law and in the ecclesiastical courts, simultaneous 
proceedings in these different courts had to be prevented. After 
the filing of a bill in equity a legatee was restrained from proceeding 
in the ecclesiastical court (c), and thus tho Court of Chancery 
acquired exclusive control of the administration so far as legatees 
were concerned. Actions by creditors at common law were not 
restrained until there was a decree for general administration, and 
till such decree a creditor was entitled to proceed to judgment, and 
so obtain priority. As regards priority a decree in equity was 

P. Wms. 202. But after executors had presented an account showing money 
to be in their hands on behalf of the legatee, they were liable to be sued at 
law ( Topham v. Morecraft (1858), 8 E. & B. 972 ; see Harding v. Harding (1886), 
17 Q. B. D. 442). 

(o) Unless the will showed an intention that the executors should take the 
undisposod-of residue beneficially, they were trustees for the next of kin, but the 
ecolesiastial court could not enforce the execution of a trust ( Farrington v. 
Knightly (1721), 1 P. Wms. -544, 549, 550, n. (1) ). 

a In Adair v. Shaw (1803), 1 Soh. & Lef. 243, 262, Lord Redesdale, L.C., 
the whole jurisdiction of equity in administration on the duty of the 
court to enforce the execution of trusts ; but this was incorrect. The duties of 
a personal representative are to a large extent legal duties, and equity recognises 
this in requiring legal assets to be distributed in accordance with legal rules. 
The jurisdiction of equity was based on the superior advantages afforded by 
discovery, by the taking of accounts, and by the adjudication on the claims of 
creditors and benefioianes in one action. 

’q) Haycock v. Haycock (1682), 2 Cas. in Oh. 124. 

Boys v. Ford (1819), 4 Madd. 40. 

Mitford on Pleadings, 4th ed., p. 168. 
f<j See Sims v. Ridge 3 Mer. 458. 

(a) Mitford 4)n Pleadings, p. 168, n. (p). 

(b) Handford v. Storie (1825), 2 Sim. & St. 196, 198; Martin v. Martin 
(1749), 1 V 08 . Sen. 211. 

(c) Stonehouse v, Stonehouse (1745), 1 Dick, 98; Smith v. Kempson (1790). 2 
Dick. 769. 



Part I. — Equitable Jurisdiction. 


93 


equivalent to a judgment at law ; and consequently a creditor 
suing for himself alone gained priority by the decree over a subse- 
quent judgment creditor (d), provided the decree was for an ascer- 
tained sum, and not merely for an account with consequential 
direction for payment ( e ). 

But where a general decree for administration wa3 made, thiB 
operated as a judgment in favour of all the creditors who came in 
under it (/), and creditors were restrained from proceeding at law* 
after such a decree (g ) ; though, to prevent abuse in consequence of 
a decree being obtained by a friendly creditor, the executor, as a 
condition of the injunction, was required to make an affidavit of 
assets (A). A creditor, who had obtained judgment at law before 
the decree for administration, was prima facie entitled to levy 
execution, either on the goods of the testator if the judgment was 
de bonis testatoris , or on the goods of the executor as well if it was also 
de bonis propriis . But in the former case the execution would be 
restrained, the creditor being at the same time allowed his legal 
priority as against the assets ( i ) ; in the latter case it seems that 
the execution against the assets of the testator, would not be 
restrained, since this would prejudice the recourse to the goods of 
the executor (k). 

36 . Formerly there was a difference between the rules of 
common law and equity with regard to the order of payment of 
debts. At common law specialty debts had priority over simple 
contract debts; in equity both were payable pari passu(l). And this 
difference gave importance to the distinction between legal and 
equitable assets. Legal assets were subject to the common law rule 
both when they were being dealt with at common law and in equity, 
since, as to them, equity followed the law (m). Equitable assets 


(d) Morrice v. Bank of England (1736), 3 Swan. 573, 576 et seq . 

(e) Berry v. Phelips (18(H), 10 Yes. 34. 

(/) Paxton v. Douglas (1803), 8 Yes. 520. 

(g) This was necessary, since the decree was not recognised at law ( Paxton v. 
Douglas, supra), and was justified on the ground that, since the court had taken 
the administration into its own hands, the executor must bo protected in obey- 
ing the decree [Kenyon v. Worthington (1786), 2 Dick. 668; Brooks v. Reynolds 
(1782), 1 Bro. C. 0. 183; see Martin v. Martin (1749), 1 Yes. Sen. 211; Cyxite 
v. Fryer (1789), 3 Bro. 0. 0. 23). 

(h) Paxton v. Douglas, supra; Qilpin v. Southampton (Lady) (1812), 18 Yes. 

469. ‘ , 

(t) Clarke v. Ormonde (Earl) (1821), Jac. 108, 124 (though see Lee v. Park 
(1836), 1 Keen, 714, 724) ; and the creditor was entitled to the fruits of an execu- 
tion levied and in the hands of the sheriff before decree {Re S/ciggs, Marriage v. 
Sldggs (1859), 4 De G. A J. 4, C. A.). 

(jfc) Lee v. Park (1836), 1 Keen, 714; DrewryY. Thacker (1819), 3 Swan. 529; 
Lord v. Wormleighton (1821), Jac. 148; see Re Womersley, Etheridge v. Womersley 
(1885), 29 Ch. D. 557, 559. Where judgment has not been obtained, see Re 
Stubbs' Estate , Ilanson v. Stubbs (1878), 8 Ch. D. 154. 

(1) See Cox's (Sir Charles ) Creditors' Case (1734), 3 P. Wras. 341 ; Turner v. 
Turner (1819), 1 Jac. & W. 39, 45. 14 A debt without specialty is as much as a 
debt jure naturali , and in conscience as a debt by specialty, and therefore shall 
have an equality with debts by specialty where conscience is the judge ” (Hixon 
v. Wytharn (1675), 1 Cos. in Ch. 248). 

(to) But if a specialty creditor had been partly paid out of legal assets, he was 
not allowed to participate in equitable assets until the other creditors had 
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were dealt with only in equity, and were subject to the equitable 
rule. 

The distinction between legal and equitable assets referred to the 
remedies of the oreditor, and not to the nature of the property. 
Assets which the creditor could make available for the satisfaction 
of his debt in an action at law were legal assets («). These included 
all assets which an executor could recovor virtute officii, notwith- 
standing that the executor might have to sue for them in equity, 
since at law the creditor could charge the executor with all such 
assets (o). Assets which a creditor could only reach by a suit in 
equity were equitable assets ; of this nature were the proceeds of 
sale of land devised on trust for, or charged with, payment of the 
testator’s debts (p). 

Before 1833, unless land was made liable by the testator for 
payment of his debts, it did not constitute assets available for 
creditors generally, though it was liable in the hands of the heir 
or devisee to specialty debts by which the heirs were bound (q). By 


received a like proportion (Morrice y. Bank of England (1736), Cas. temp. Talb. 
217, 220 ; Wride v. Clarice (17G6), 1 Dick. 382). 

(n) Cook v. Qregson (1856), 3 Drew. 547, 549. 

(o) Seo Wilson v. Fielding (171S), 2 Vern. 763; Cox's ( Sir Charles) Creditors' 

' Case (1734), 3 P. Wms. 341 ; A. -G. v. Brunning (I860), 8 H. Ij. Cas. 243, 258.259. 

(p) Silk v. Prime (1768), cited 1 Bro. 0. C. 138, n. ; Foly's Case (1679), Pifeern. 
(Oil.) 49. It was at one time a question whether a devise to executors, or a 
power for them, to sell for payment of debts made the proceeds legal or equit- 
able assets. At first they were treated as legal assets, since the proceeds came 
to the hands of the executors (Blotch v. Wilder (1738), West temp. Hard. 322) ; 
later a devise to executors mado the land equitable assets, since the executors 
were treated, for the purpose of the devise, as trustees (Silk v. Prime , supra), 
and apparently a mere power for them to sell alBo made the land equitable 
assets [Newton v. Bennel (1782), 1 Bro. C. C. 135; Barker v. Boucher (1784), 1 
Bro. 0. 0. 140, n. (4)). There was also an opinion that land was not made 
equitable assets unless the descent was broken, so that land charged with debts 
in the bands of the heir was legal assets, but this was overruled (Bailey v. 
Ekins (1802), 7 Yes. 319; Ship/iard v. Lutwidge (1802), 8 Yes. 26; Clay v. 
Willis (1823), 1 B. & C. 364 ; Barker v. May (1829), 9 B. & 0. 489). As to the 
whole subject see note to Blotch v. Wilder , supra . 

Separate estate of a married woman was from its nature equitable assets, 
since it was not recognised at law (Anon. (1811), 18 Ves. 258 ; Be Poole's Estate , 
Thompson y. Bennett (1877), 6 Ch. D. 733); see Owens v. Dickenson (1840), 
Cr. & Ph. 48, 54. It appears to have been formerly considered that personal 
property, subject to p a general power of appointment by will, became on 
appointment^ equitable assets, the appointee being treated as a trustee for the 
creditors (Jenney v. Andrews (3822), Madd. & G. 264 ; Pardo v. Bingham (1868), 
L. B. 6 Eq. 485) ; see Towmhend (Lord) v. Windham (1750), 2 Ves. Sen. 1,11. 
But such property is assets for payment of debts in the bands of the executor, and 
is, consequently, legal assets (Be Hadley , Johnson v. Hadley , [1909] 1 Ch. 20, 0. A., 
per Cozens-Hakdy, M.B., at p. 32 ; per Eabweix, L. J., at p. 36) ; see Beyfus 
v. Lawley, [1903] A. C. 411). Under the Administration of Estates Act, 1833 

i 3 & 4 Will. 4, c. 104), real estate, subject to a general power of appointment 
>y "will, became, like real estate of tho testator, assets for payment of his debts 
(Fleming v. Buchanan (1853), 3 De G. M. & G. 976, 0. A.). 

(g) Stat. (1691) 3 Will. & Mar. c. 14, repealed and re-enacted in altered form 
by the Debts Becovery Act, 1830 (11 Geo. 4 & 1 Will. 4, o. 47). A devise in 
trust for payment of debts took the land out of these statutes and made it 
equitable assets (S packman v. Timlrell (1837), 8 Sim. 253 ; Bailey v. Ekins, 
supra). In proceedings at law to charge the lands in the hands of a devisee 
the heir was a necessary party, and, since proceedings in equity for the same 
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the Administration of Estates Aot, 1888, it waS made liable, in pro- 
ceedings in a court of equity, to specialty and simple contract debts 
generally, but the priority of specialty debts by which the heirs 
were bound was preserved ( r ). The effect was that land became 
assets to be dealt with in a court of equity in accordance with the 
statute (s), but if it had been made liable to debts by the will of the 
testator, it continued to be equitable assets apart from the statute (t). • 
By the Administration of Estates Act, 1869 (u), specialty debts «of 
all kinds and simple contract debts were put on the same footing 
for the purpose of administration, and the distinction between 
legal and equitable assets lost most of its importance. 

37. A judgment obtained against a testator ranks before 
specialty and simple contract debts, and the executor cannot, as 
against a judgment creditor, discharge himself by showing payment 
of debts of an inferior nature. Originally this was so whether the 
executor had actual notice of the judgment or not, since he was 
presumed to have notice ; and decrees in equity had the like priority, 
regardless also of actual notice (a). Then under successive statutes 
ending with the Law of Property Amendment Act, 1860 (/>),’ judg- 
ments at law and decrees in equity had no priority unless they were 
registered (c). The repeal of the relevant sections of this Act has 
perhaps had the effect of reviving the priority of unregistered 
judgments (</). 

38. Formerly a judgment obtained against the executor gave 
the judgment creditor priority in his own class — that is, a judgment 
specialty creditor had priority as regards legal assets over other 
specialty creditors; and similarly for simple contract creditors. 
And a decree in equity for payment of an ascertained sum had a 
like effect (e), while a decree for general administration prevented 
any further priority from being gained. To obtain priority it was 
not necessary for the judgment or decree to be registered (/). The 
effect ef placing specialty and simple contract debts on the same 
footing has been to give judgment creditors of either class priority 


purpose followed tho analogy of the statute, he was a necessary party there also 
(i Oawler v. Wade (1707), 1 P. Wins. 99). 

(r) 3 & 4 Will. 4, c. 104 (Sir John Romilly’s Aot). There is no charge? of 
debts on real estate under this statute till judgmont for administration of the 
real estate has been obtained (Re Moon , Tlolmes v. Holmes^ [19071 2 Oh. 304). 

(s) lie JUidge , Davidson v. Illidge (1884), 27 Ch. D. 478, 484, 0. A. 

(t) The Act is expressly confined to real estate which tho testator had not by 
will charged with, or dovisod subject to, the payment of his debts (see Ball v. 
Harris (1839), 4 My. & Or. 264). Compare Turner v. Cox (1853), 8 Moo. 
P. 0. 0. 288. 


(u) 32 & 33 Yiot. o. 46, known as llinde Palmer’s Act. 
fa) Searle v, Lane (1688), 2 Yern. 88. 

(5) 23 & 24 Yiot. c. 38, ss. 3, 5, repealed by the Land Charges Act, 1900 
(63 & 64 Yiot. c. 26), which transferred the registry of judgments to the Land 
Registry Office, and made an order of the Court necessary for entries in the 
register. c 

(c) ; See Van Gheluim v. NerincJcx (1882), 21 Ch. D. 189. 

(d) See Land Charges Act, 1900 (63 & 64 Yiot. c. 26), ss. 2 (3), 5; and compare 
Fuller v. Redman (No. 1) (1859), 26 Boav. 600. 

(e) Mortice v. Bank of England (1736), Cas. temp. Talb. 217. 

(/) Jennings v. Riyhy (1863), 33 Beav. 198. 
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over all other specialty and simple contract ‘creditors alike (g ) ; Baye- 
rn the administration of an insolvent estate by the court, and then, 
the judgment creditors have no priority (ft). 

39. An executor has always been entitled to pay creditors of the 
same class in such order as he pleases, although there may not be 
enough to pay all, and this is known as his right of preference (i). 
And now, under the Administration of Estates Act, 1869 (j), he 
can prefer a simple contract creditor to a specialty creditor (ft). 
If a creditor commenced an action at law against the executor, the 
right of preference was stopped as against Kim as soon as the 
executor had notice of the action; but it was not stopped by 
proceedings in equity until decree (i). Since the Judicature Acts 
the equitable rule has prevailed, and the right of preference 
continues until a creditor has obtained judgment either in the 
Chancery or King's Bench Division (m). But a creditor who has 
been preferred as to part of his debt cannot receive anything 
further in an administration action until the other creditors have 
received the like proportion (w), 

40. Similar to the right of preference is the executor's right to 
retain out of the assets sufficient to satisfy a debt due to himself. 
It is a right of preferring himself, and has been also based on the 
impossibility of his suing himself (o). It is exercisable only out of 
legal assets (p), and as against creditors of the same degree. The 
Administration of Eslates Act, 1869 (q), has not altered this rule. 
The entire assets are apportioned between the specialty and simple 
contract creditors, and the executor can retain his debt out of the 
part apportioned to debts of the same nature. If he is a simple 
contract creditor he gains incidentally through the fund available 

(g) Re Williams’ Estate , Williams v. Williams (1872), L. K. 15 Eq. 270. 

(/<) This is the result of s. 10 of tho Judicature Act, 1875 (138 & 89 Yict. c. 77) 
( Re Whitaker, Whitaker v. Palmer , [1901] 1 Oh. 9, 0. A.; M’Causland v. 
O' Callaghan, [1904] 1 I. R. 376, 0. A. (overruling in effect ReMaggi, Winehouse 
y. Winehouse (1882), 20 Ch. 1). 545)). 

(i) Lyttleton v. Gross (1824), 3 13. & C. 317, 322 ; see title Executors and 

ADM INI STATORS. 

(j) 32 & 33 Yict. c. 46; see p. 35, ante. 

(k) Re Sam sari, Robbins v. Alexander, [1906] 2 Oh. 584, 0. A., overruling Re 
Il&nkey, Cunliffe Smith v. Ila nhey, [1899] 1 Oh. 541, and approving Re Orsmond, 
Drury v. Orsmond (1887), 58 L. T. 24. formerly a payment to a simple contract 
creditor was only good as against a specialty debt of which tho executor had no 
notice (Ilaufam v. Day (1753), Ami). 160). 

(i l) Orford (Earl) v. Daston (1702), Colles, 229 ; Maltby v. Russel (1825), 2 
Sim. & St. 227. 

(m) Re Radcliffe, deceased , European Assurance Society v. Raddijfe (1878), 
7 Oh. D. 733 ; Vibart v. Coles (1890), 24 Q. 13. D. 361, 0. A. 

( n ) Wilson v. Paul (1836), 8 Sim. 63 ; Mitchelson v. Piper (1836), 8 Sim. 64. 

(o) Tho heir-at-law has no right of retainer out of proceeds of real estate or 
rents for a simple contract debt, since he could not be sued for a debt of the 
same nature owing by the testator (Re Illidge, Davidson y. Illidge (1884), 27 
Ch. D. 478, 0. A.) ; but he may retain in respect of specialty debts in which the 
heir is bound (Solley y. Qvwer (1688), 2 Vern. 62 ; Lormes v. Stotherd (1823), 1 
Sim. & St. 458f, though not where tho legal right to sue is in trubtees (R$ Hay- 
ward, Tweedie y. Hayward , [1901] 1 Ch. 221); see title Executors and 
Administrators. 

(p) A non. (1 681), 2 Cas. in Ch. 45 ; see Walters v, Walters (1881). 18 Ch. D. 182. 

(q) 32 fc 33 Yict. c. 46. 
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for Simple contract debts being thus increased (r). The right of Sbot «l 
retainer is not stopped by an administration judgment and may be Nature and 
exercised against funds in court, if paid in by or on behalf of the Extent of 
executor (s). And it is exercisable as against a superior debt of Equable 
which the executor has no notice (t). 

41. As regards the creditors all the assets of a deceased person Q , “7“ 
are liable for the satisfaction of their debts in the manner above -lability of 
stated, subject to payment in the first instance of funeral and assets as 
testamentary expenses out of the personal estate (u ) ; but as regards 
the persons beneficially entitled to the assets, certain assets are ene carcs * 
liable before others, and the order of liability has been settled, 
in accordance with the presumed intention of the testator, as 
follows (a) : — (1) the residuary personal estate ; (2) real estate 
devised in trust for payment of debts ; (3) real estate descended ; 

(4) real estate devised and charged with payment of debts (b) ; 

(5) general pecuniary legacies ; (6) specific legacies, and real estate 
devised specifically or by way of residue, and not charged with pay- 
ment of debts ; (7) real or personal estate expressly appointed under 
a general power of appointment (c). When the assets have not 
been applied in this order to the payment of debts, then the 
disappointed beneficiaries are entitled to have the assets marshalled, 
so that the actual incidence of the debts shall be in accordance with 
the due priority of liability. Thus, where debts are charged on real 
estate, but are in fact paid out of personalty, with the result that 
pecuniary legatees are disappointed, the legatees are entitled to 
have the assets marshalled so as to render the real estate charged 
with debts available for their legacies (d). 

Under the Land Transfer Act, 1897 (e), the whole real and 
personal estate is subject to administration by the personal repre- 
sentatives of the deceased, but the order in which real and personal 
assets respectively are applicable in or towards the payment of 
funeral and testamentary expenses, debts or legacies, or the liability 
of real estate to be charged with the payment of legacies, is not 
altered. Consequently the assets can be applied in the above 

(?■) Wilson v. Coxwell (1883), 23 Ch. D. 764 ; approved in Re Jones , Calvert v. 

Laxton (1885), 31 Ch. X). 440 ; He Jennee , Oetzea v. Jennes (1909), 53 Sol. Jo. 376. 

(a) Chissum v. Dewes (1828), 5 Buss. 29 ; Langton v. Higgs (1832), 5 Sim. 228 ; 

Richmond v. White (1879), 12 Ch. D. 361 ; Pulman v. Meadows , [1901] 1 Ch. 233 

(t) He Fludyer , Wingfield v. Er shine, [1898] 2 Ch. 562. B 

(u) See Re Pullen , Parker v. Pullen , [1910] 1 Ch. 564. 

(a) See title Executors and Administrators. 

(b) The effect for this purpose of a charge of debts is preserved, notwith- 
standing that under the Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 2 (3), 
the charge is no longer necessary (Re Kempster , Kempster v. Kempster , [1906] 

1 Ch. 446). 

(c) Fleming v. Buchanan (1803), 3 De G. M. & G. 976, 980 ; Bey/us v. Lawley 9 
[1903] A. 0. 411. 

(d) Re Stokes, Parsons v. Miller (1892), 67 L. T. 223 ; He Salt , Brothwood v. 

Keeling , [1895] 2 Ch. 203 ; Re Roberts , Roberts v. Roberts , [1902] 2 Ch. 834 ; Re 
Kempster, Kempster v. Kempster , [1906] 1 Ch. 446 ; Re Bate , Ba9e v. Bate (1690), 

43 On. D. 600, centra, is overruled ; see pp. 144, 145, post And as to marshalling 
so as to throw estate duty in respect of speoifLo legacies on descended real estate, 
see He Pullen , Parker v. Pullen , supra . 

(e) 60 & 61 Yict. c. 65, s. 2 (3). 

H.L. — XIII. * D . 
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orda? by the personal, representatives without the assistance of the 
Court. 

(ix.) Partnership (/). 

42. The Court of Chancery exercised jurisdiction in matters of 
partnership in consequence of the manifest superiority of the 
remedies which it could give over those available at law. 

At law the only remedies open to a partner were an action of 
covenant or of assumpsit for breach of the partnership agreement, 
and an action of account (#). The former remedies did not suitably 
provide for all the questions which might arise as between the 
partners inter se, and as between the partners and their joint and 
separate creditors ; and the action of account was open to objections 
which made it an impracticable remedy (h). 

In equity the special remedies and doctrines of the jurisdiction 
were and still are available in a variety of ways to adjust the rights 
and liabilities of partners. Although specific performance of an 
agreement to enter into partnership was not as a rule decreed, for 
the reason that a partnership could not be expected to be successful 
if it commenced in mutual distrust, dissatisfaction, or enmity (i), 
yet where the agreement was for a fixed term and had been already 
partly performed, and where it was necessary that the status of the 
partners should be determined, then the agreement would be specifi- 
cally enforced ( j ). When a partnership had been established, dis- 
covery might be wanted to prove the fact of partnership, or to 
procure information of the partnership transactions. If there were 
reasons which prevented the effective carrying on of the partnership, 
there was jurisdiction in equity to order a dissolution although the 
stipulated period had not expired ( k ). Where a dissolution had 
occurred, the procedure in equity allowed of the partnership accounts 
being taken, and this might be done, if necessary, even without a 
dissolution®. Both during the partnership and after its dissolu- 
tion, the appointment of a receiver, or a receiver and manager, 
might be expedient (m), or it might be proper to restrain one of the 
partners by injunction from acting in violation of the partnership 
contract, or contrary to the interests of the other partners ( n ). 

And the interference of equity was necessary when questions arose 


( f ) Soe title Partnership. 

(g) As to the action of account between partners, see Oo. Litt. 172 a, 

Ch ) See p. 27, ante. 

\i) Story, s. 666. 

[j) Buxton v. Lister (1746), 8 Atk. 383 ; Crawshay v. Mauls (1818), 1 Swan. 
495, 509, n. (a); England v. Curling (1844), 8 Beav. 129; Scott v. Payment 
(1868), L. E, 7 Eq. 112. 

(h) Waters v. Taylor (1813), 2 Ves. & B. 299 ; Anon. (1856), 2 K. & J, 441, 
447 ; Jens* v. Lloyd (1874), L. E. 18 Eq. 265, 274. 

(2) Lord Eldon refused an account unless a dissolution was prayed (Forman 
v. Ham/ray (1813), 2 Vesi & B. 329 ; see per SkaDW»ll p Y.-O., in Loscombe v. 
Itussdl (1830), 4 Sim. 8 ; contra , per Leaoh, V.-O., in Harrison v. Armitage 

S B 19), 4 Madd. 143; per Lord Oottenham in Wallworth v. Holt (1844), 4 
y, & Or. 619, 035’^639). As to the cases in which an account wHl now be 
oruexed without a dissolution, see title Partnership. 

. (m) See title Eeoeivers. 

(it) See title Injunction. 
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between partners and .their creditors. A judgment creditor of one 
partner could take in execution, not his share in the partnership 
chattels, but only his interest after the accounts had been taken 
and the partnership liabilities provided for (o), and this could only 
be effectively done in equity. Equitable doctrines, moreover — e>g., 
the dootrine of marshalling — were required to give joint creditors a 
preference against the joint assets, and separate creditors against 
the separate assets (p) ; and in equity a joint covenant by partners 
was treated as several on the death of a partner, so that the covenantee 
could recover against his estate (q). In addition, real estate of the 
partnership, which was vested in one of the partners, or in the 
partners jointly, was treated as partnership assets, and the bene- 
ficial interest of the partners devolved as personalty (/*). These 
were some of the reasons which gave equity a concurrent, and in 
practice almost an exclusive, jurisdiction in partnership matters (s); 
and which led to the assignment of such matters to the Chancery 
Division of the High Court. m 

(x.) Determination of Boundaries . 

43. The Court of Chancery exercised from early times a 
jurisdiction to determine boundaries where the lands of adjoining 
proprietors had become confused, and where there was also some 
special reason for the assistance of equity (a). To give jurisdiction 
the plaintiff must have shown, either by the defendant’s admission 
or by evidence, that he had a clear legal title to some part of the 
land the boundaries of which were said to be confused (b) t and 
further that the defondant was in possession of part of the land(c). 


(o) Waters y. Taylor (1813), 2 Yes. & B. 299, 301 ; Re Wait (1820), 1 Jac. & W. 
603, 608; see West v. Skip (1749), 1 Ves. Hen. 239; Dutton v, Mornson (1810), 
17 Yes. 193, 206 ; Habershon v. Blurton (1847), 1 De G. & Sm. 121. 

( p) Twiss v. Massty (1737), 1 Atk. 67 ; Dutton v. Mornson , supra, at p. 209. 

(a) Devaynes v. Noble ( 18i 6), 1 Mer. 530, 339; Devaynes v. Nbfo (1831), 
2 liuss. & M. 495; Wilkinson v. Henderson (1833), 1 Mj.& 1C. 582; Thorve 
v. JacUon (1837), 2 Y. & O. (ex.) 553; Kendall v. Hamilton (187b), 3 0. P. I). 
403, 407, 0. A., affirmed (1879), 4 App. Cas. 504, 517 ; lie Mcllae t Forster v. 
Davis , Norden v. McRae (1883), 25 Oh. I). 16, 19, (J. A.; Re Hodgson , Beckett y. 
Ramsdale (1883), 31 Oh. D. 177, 0. A.; Re Doetsch, Matheson y. Ludwig , [1896] 
2 Oh. 836, 839 ; see Ej paite Kendall (1811), 17 Yes 314. » 

(r) Lake v. Craddock (1732), 3 P. Wins. 158; Jackson v. Jackson (1804), 9 
Yes. 591, 597, citing Elliot y. Brown (1791), unrepoxted ; Houghton v. Houghton 
(184*1), U Sim. 491; Davies v. Games (1879), 12 Ch. D, 813. - But as to the 
limits of this application of the dootrine of convex sion, see Randall v. Randall 
(1835), 7 Sim. 271 ; Partneiship Act, 1890 (53 & 54 Yict. o. 39), s. 20 (3); Davis 
v. Davis , [1894] 1 Oh. 393. 

(s) Story, s. 683. 

(a) See title Boundaries and Fences, Vol. III., pp. 116 el scg. t and the 
following cases. — Spyer v. Spyer (1631), Nels. 14; Lethieullur v. Castle- 
main (Lord) (1726), Dick, 46; Darlington (Earl) v. Bowes (1769), l Eden, 
270; Lascetfes v. Butt (1876), 2 Oh. D> 588 ; A.-G. v. Fullerton (1813), 2 Yes. & 
B. 263; Aston v. Baxter (Lord) (1801), 6 Ves. 288; Leeds (Duke) v. Slrajjord 
(Earl) (1798), 4 Yes. 180; St. Luke's^ Old Street v. St. Leonard ?*, Shoreditch 
(1779), 1 Bro. 0. 0. 40. 

(b) Godfrey v. Littel (1831), 2 Russ. & M, 630. 

(c) A,-&. v. Stephens (1855), 6 De G* 3& & G. Ill, 149. See Basingstoke 
Corporations, Bolton (Lord) (1852), 1 Drew 270, 289; (1854) 3 Drew. 50, 63; 
Hicks v. Hastings (1857), 3 it & J. Ml. 
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t (xi.) Partition (d). 

44. The Court o! Chancery assumed from early times a 
concurrent jurisdiction in partition (c). This was due partly to the 
inadequacy, and partly to the inconvenience, of the remedy at 
law (j ). The writ of partition at law was originally only available 
for parceners (g ), and though it was made available for joint 
.tenants and tenants in common of estates of inheritance by 81 
Hen. 8, c. 1, and for joint tenants and tenants in common for lives 
or years by 82 Hen. 8, c. 82, s. 1 ( h ), the extension of the remedy 
did not meet the objection that the remedy itself was difficult to 
apply. Accordingly the jurisdiction of the court was based not 
upon any equity, but upon the principle of convenience (i ) — 
upon the extreme difficulty attending the process of partition at 
law (i). 

The superiority of equity was shown in the facility for making 
inquiry into the titles of the persons interested (l) and for ascer- 
taining the value* of the different properties (a) ; in the power of 
awarding a sum to be paid for owelty of partition ( b ) ; and in the power 


(d) See title Partition. As a rule a sale is now directed in lieu of paitition 
under the Partition Acts, 1868 (31 & 32 Yict. c. 40) and 1876 (39 & 40 Viet, 
o. 17). 

(e) Co. Litt. 169 a, ILirgravo’s note, referring to Speke v. IValrand (1598), 
Toth. 155 ; this learned writer scorns to have regarded the jurisdiction as a 
usurpation; see 1 Fonblanque, Treatise of Equity, 5th od., Vol. I., p. 9 ; Story, 
ss. 646, G47. 

(/) See Mitford on Pleadings, p. 120. 

(n) Littloton’s Tonuies, s. 264. 

0>) Paring v. Nash (1813), 1 Ves. & B. 551; 555 ; Miller v. Warminuton (1820), 
1 Jac. & W. 484, 493. 


(i) Calmady v. Calmady (1795), 2 Ves. 568, 570 ; StricMand v. Strickland 
(1842), 6 Boav. 77, 81. 

(k) Agar v. Fairfax , Agary. Iloldsworth (1811), 17 Ves. 533 ,pcr Lord Eldon, 
L.C., atp. 552 ; Manuton v. Squire (1677), Freern. (cii.) 26. J3ut the Court of 
Chancery had no jurisdiction to deciee partition of copyholds ( Horncastfe v. 
Charlesworth (1840), 11 Sim. 315), or customary freeholds (Jope v. Morshead 
(1843), 6 Beav. 213), till jurisdiction was expressly conferred by the Copyhold 
Act, 1841 (4 & 5 Viet. c. 35), s. 85 (now repealed, and re-enacted by the Copy- 
hold Act, 1894 (57 & 58 Viet. c. 46), s. 87). As to leaseholds, see Baring v. 
Na^i (1813), 1 Ves. &. B. 551. The writ of partition was abolished by the Heal 
Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 36; and from that 
time equity had technically, as before it had practically, exclusive jurisdiction 
in partition (see Leigh v. Jh'ckeson (1884), 15 Q. B. D. 60, 65, C. A.; Mayfair 
Property Co . v. Johnston , [1894] 1 Ch. 508, 513). An attempt had been made 
by stat. (1696) 8 & 9 Will. 3, c. 31 (now repealed), to remove some of the diffi- 
culties at law; see as to the operation of this statute in equity, Story v. Johnson 
(1837), 2 Y. & 0. (EX.) 586, 605. * 

{l) Agar v. Fairfax , Agar v. Holdswortli , supra . It is the duty of the court 
to ascertain the proportions and rights of the parties, and when that is done the 
duty of. the commissioners begins, to make the division in those ascertained 
proportions (ibid., per Grant, M.E., at p. 543). A tenant for life might represent 
unborn remaindermen ( Qaskell v. Qaskell (1836), 6 Sim. 643). The plaintiff had 
to show a title to his share before he could get a decree for partition (Jove v. 
Mvrshead (1843), 6 Beav. 213). V P 

(a) Calmady v. Calmady , supra. 

(b) This could not he done at law, since the exigency of the j udginent required 
that the lands should be divided by the sheriff according to the oath of twelve 
mep of the bailiwick (Littleton’s Tenures, s. 248) ; and in equity it had to be 
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to direct conveyances (a). Originally the practice was to ascertain sect. i. 
the interests and then issue a commission. Subsequently the Nature and 
commission was usually dispensed with to save expense and the Extant of 
partition made in chambers ( d ). Equitable 

Partition was a matter of right, however difficult the actual 
partition might be ( e ), but it was not necessary to divide each tl<m ‘ 
separate property. The several properties included in the joint 
ownership might be assigned in their entirety among the co- # 
owners (/) ; and in making the division regard might be paid to the 
circumstances of the owners and of the properties, so as to secure 
to each owner the greatest convenience and advantage (g). In 
partition, moreover, an account of rents and profits may be decreed 
against a co-owner who has been in possession of the whole or 
of more than his share (ft), but who, on the other hand, may be 
entitled to a lien for money expended on improvements (i). 


(xii.) Dower (ft). 

* 

45. In dower the Court of Chancery exercised a jurisdiction Dower, 
concurrent with that at law. This was based upon the difficulties 
which the widow might encounter if she was left to her remedy at 
law. She required discovery of the lands in the possession of the 
heir, and valuation of the different parts ; and there might be legal 
impediments to her recovery of dower at law — such as the existence 


(lone by tho court, not by tbe commission (Mole v. Mansfield (1845), 15 Sim. 41 ; 
see Lister v Lifter (1839), 3 Y. & C. (ex.) 540, 545). 

(c) Whaley v. Dawson (1805), 2 Sch. & Lof. 307, 371 ; sco Anon (1742), 

3 Swan. 139, n. This was said in Miller v. Warmingtun (1S20), 1 Jac. & \V r . 
484, 493, to bo a reason for requiring the legal title to be bofore the court; hut 
apparently the court would proceed on an equitable title in the plaintiff, on the 
ground that otherwise he would bo without remedy (Cartwright v. Pultuvy 
(1742), 2 Atk. 380); and an outstanding legal title affecting the whole estato, 
as that of a mortgagee (Swan v. Swan ( 1819), 8 Price, 518; Waite v. limjfey 
(1882), 21 Ch. D. (574), need not be bofore the court, though the entire estate in 
a particular sharo should be (Cornish v. Oest (1788), 2 Cox, Eq. Gas. 27). 

(d) Greenwood v. Percy (1859), 26 Beav. 572 ; Clarke v. Clayton (1860), 2 
Giff . 333. 

(c) Parker v. Oerrard (1754), Arab. 236; Warner v. Baynes (1750), Amb. 589 ; 
Turner v. Morgan (1803), 8 Yes. 143 ; May fair Property Co . v. Johnston , [1894] 

1 Oh. 508. » 

(/) Clarendon (Earl) v. Hornby (1718), 1 P. Wms. 446; Story v. Johnson 
(1837), 2 Y. & O. (EX.) 586, 611. 

ig) Story v. Johnson (1835), 1 Y. & 0. (EX.) 538 ; (1837) 2 ibid. 9 586; Lister 
v. Lister (1839), 3 Y. &C. (ex.) 540 ; Canning v. Canning (1854), 2 Drew. 434, 
436. If there was nothing to guide the commissioners, as a last resort they 
might draw lota (ibid.). 

(ft) Lorimer v. Lorimer (1820), 5 Madd. 363; Hill v. Fulbrook (1822), Jac. 
574; Hill v. Ilickin, [1897] 2 Oh. 579, 581. But a tenant in common in occupa- 
tion of the entirety is not chargeable with an occupation rent (AP Mahon v. 
Burehell (1846), 5 Hare, 322; 2Ph. 127); unless he has excluded the others 
( Pascoe v. Swan (1859), 27 Beav. 508 ; see Porter v. Lopes (1877), 7 Ch. D. 358). 

(t) Swan v. Swan, supra ; Hill v. Hickin , supra ; Leigh v. Dickeson 
(1884), 15 Q. B. D. 60, 0. A. ; see Re Leslie t Leslie v. French (1883), 23 
Oh. D. 562, 564. But a tenant in common in possession ofrraore than his 
share cannot be allowed for improvements unless he is charged with an occupa- 
tion rent ( Teasdale v. Sanderson (1864), 33 Beav. 534 ; see Re Jones t Farrington 
v. Forrester , [18931 2 Ch. 461. 477—479). 

(ft) See title Husband and Wife. 
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of a mortgage for a term of years (Q, or a satisfied term (m) 
— which only equity could remove. In strictness these were 
grounds for the auxiliary jurisdiction of equity ; but, dower being 
favoured in equity, the Court of Chancery gave substantial relief 
as well, and assigned to the widow her lands in dower, without 
sending her to reoover final relief at law(n) s though, if there were 
any doubt as to her legal title, this was a matter which had to be 
'decided on an issue sent to law (o). A further reason for entertain- 
ing the claim in equity was that rents and profits from the death 
of the husband were only given at law as damages under the 
Statute of Merton, and the liability and the claim to damages were 
personal, and died respectively with the heir and the widow ; but 
in equity an account was decreed against or in favour of the 
representatives, as might be necessary (p). A widow’s title was 
legal, and hence she could recover in equity against a purchaser for 
value without notice, notwithstanding that he had got in the legal 
estate; but she r was not entitled as against him to any special 
equitable relief, such as discovery (q). 

Sub-Sect. 5. — The Auxiliary Jurisdiction in Equity. 

46 . The Court of Chancery exercised jurisdiction in aid of or 
supplementary to the jurisdiction at law for the purpose of (1) pro- 
curing or preserving evidence ; (2) facilitating or restraining pro- 
ceedings at law, as the justice of the case might require; 
(8) restraining the assertion of doubtful rights; (4) preventing 
instruments which were void or voidable from being a continuing 
source of peril; (5) providing for the safety of property either 
ponding litigation or when it was in the hands of accounting parties 
or limited owners; (6) enforcing judgments obtained at law; 
(7) preventing injury to third persons by the assertion of conflict- 
ing claims ; and (8) avoiding multiplicity of suits in respect of the 
same right. This jurisdiction was exercised by the following pro- 
ceedings : — discovery, perpetuation of testimony, suits de bene e*6e, 
and commissions to take evidence abroad ; injunctions and quia tivtiet 
suits; the cancelling and delivery up of documents; receivers; 
interpleader; and bills of peace (r). The use of injunctions to 
prevent the oppressive enforcement of judgments at law may for 
convenience be classed under this head of the jurisdiction, though 
in effect it constituted an overriding jurisdiction. The procedure in 

( l ) So© Co. Littw 208 a, Butler’s not© (105). 

(m) But the court would not remove a term of years as against a purchaser, 
even though he took an assignment of the term with notice or the right to dower 
(Radnor {Countess) v. Vandebendy (1697), Show. Pari. Gas. 69; Mole v. Smith 
(1822), Jac. 490, 497). 

M Cmtis y. Curtis (1789), 2 Bro. 0. 0. 620, see judgment of Lord Alvani»by, 
at pp. 630 —634; Pultmey v, Warren (1801), 6 Yes. 72, 89; Strickland 
V. Stricldand (1842), 6 Beat. 77, 81 ; Mitford on Pleadings, p. 123. 

(o) Park on Dower, eh. 15, p. 829. 

(p) Curtis v. Curtis , supi'd / Dormer v. Eortescue (1744), 3 Atk. 124, 130* and 
see Williams v. # Thomas, [19091 1 Oh. 713, 720, O. A. 

($) Willianns v. Lambe (1791), 3 Bro. 0, 0. 264 ; Collins V. Archer (1830), 1 
Buss. &4L 284; see p. 77, ptot. , , 

(r) The writ of ne exeat regno also is for convenience treated under this head, 
though nyt strictly auxiliary to proceedings at law (»Ge p. 39, post)., 
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these matters was of course, equally applicable when the rights in 
question were equitable, hut in this case the procedure was available 
in the principal suit. 

Where relief in equity depended upon a legal right, the Court of 
Chancery usually referred the ascertainment of the right to a court 
of law (t), and in such case the decision at law was binding in 
equity (t); but even in matters purely equitable an issue at law, 
might be directed, or the opinion of a court of law taken, and then 
the object was to inform the conscience of the court, and the deci- 
sion at law was not binding (a). In 1862 the Court of Chancery 
was empowered ( b ) to determine questions of law or fact on which 
the title to equitable relief depended ; and now such power is vested 
in each Division of the High Court by the Judicature Act, 1878 (c). 
But in matters of legal right the principles of law still prevail (d). 
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(i.) Discovery (e). 

47. One of the defects in proceedings at law arose from the want Discovery. ' 
of power to compel the parties to an action to give discovery of the 
material facts in controversy, and of the documents in their power 
relating to the subject-matter of the action (/). Jurisdiction to 
compel such discovery on the oath of the defendant was assumed 
by equity (g), and formed one of the foundations on which equitable 
jurisdiction rested. In certain cases — in particular, in cases of 
account, accident, fraud, and mistake — the Court of Chancery, 
having acquired cognisance of the suit for the purpose of discovery, 
entertained the suit in its entirety, and, in order to avoid multi- 
plicity of action, gave the substantial reliof which was suitable (It). 

(e) Rigby v. Great Western Rail. Co. (184G), 2 Ph. 44. 

(<) Coker v. Farewell (1729), 1 Swap, 390, u. A right was not determined so as 
to be a ground for a perpetual injunction by one trial at law, except on an issue 
directed by the court {Robinson v. Byron {Lord) (1783), 2 Cox, Eq. Gas. 4). A 
verdict on such issue was not disturbed unless there was substantial ground for 
believing that, on a second trial, other weighty countervailing evidence would 
be produced {Waters v. Waters (1848), 2 De G. & Sin. 591, 618). 

(a) Coker v. Farewell , supra ; Lansdowne {Marchioness) v. Lansdowne {Marquis) 

(1820), 2 Bli. 60, 86, H. L. 

{b) By the Chancery Begulation Act, 1862 (25 & 26 Yict. o. 42), known as 
Bolt's Aot, now repealed by the Statute Law Bevision and Civil Procedure Act, 

1883 (46 & 47 Viot* o. 49) . 

(c) 36 & 37 Viet, c. 66 ; see p, 61, post 

(a) Colls v. Home and Colonial Stores t Ltd ., [1904] A. C. 179, 188. 

(e) See title Discovery, Vol. XI., pp. 36 et seq. 

(f) 3 Bl. Corn, 381, 382; Story, s. 1484. 

(</) As to the dangers of the system, see Fonblanquo, Treatise of Equity, 

5th ed., Vol, n., p. 482 ; and as to bills for discovery, see Bray on Discovery, 
pp. 609 — 619. 

(A) Fonblanque, Treatise of Equity, 5th ed., Vol. I., p. 9. See Jesus 
College v. Bloom (1745), 3 Atk. 262 ; “ The right to discovery carries along with 
it the right to relief in equity ” ( Adley v. Whitstable Co. (1810), 17 Yes, 315, 
per Lord Eldon, L.C., at p. 324) ; “ When it is admitted that a party comes here 
properly for the discovery, the court is never disposed to occasion a multiplicity 
of suits by making him go to a court of law for the relief v {Ryle y. Haggie (1820), 

1 Jac* & W. 234, per Pltobr, M.R.> fct p, 237). A further reason for giving 
relief as well as discovery was that the discovery would otherwise be in any 
event at the eost of the plaintiff {MaeJeenzU v, Johnston (1819), 4 Madd, 373, 

376). But the above dicta went beyond the actual practice; the necessity of 
coming into . equity ior discovery was only a circumstance to be regarded in 
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In a sense every bill in eqxiity was a bill of discovery, since it 
sought disclosure from the defendant on his oath of the truth 
of tlje circumstances constituting the plaintiffs case as stated 
in his bill ; but a bill of discovery proper was one in which 
the plaintiff asked for no relief, and simply sought discovery of 
facts in the knowledge of the defendant, or of documents in his 
power, which were necessary to maintain the plaintiff’s rights in 
another court (i). It followed from the nature of the bill that, when 
discovery had been obtained by the defendant’s answer, there were 
no further proceedings (/c). 

To maintain the bill in equity it was in general necessary 
that an action at law should have been commenced to which it 
could be auxiliary, or that it was intended to bring such an 
action (Z); and it was necessary that it should clearly appear on the 
bill that the plaintiff had an interest in the subject-matter of the 
discovery capable of assertion before a judicial tribunal (m). But 
the discovery of facts was limited to the material facts relating to 
the plaintiff's case, it did not extend to tho discovery of the defen- 
dant’s evidence, nor to the means by which he intended to establish 
his case (n). Discovery was allowed in aid of proceedings in equity, 
or of an action to maintain a civil right in a court of common law, 
but not to aid or defend an indictment, information, prohibition, or 
mandamus (o), 

Where the claim was to recover property, and the defence was 
based on purchase for valuable consideration without notice, the 
Court of Chancory, in its regard for this defence, declined to compel 
the defendant to make any discovery which would hazard his title ; 
and hence, provided the consideration had been actually paid, he 
might object to a bill of discovery that he was a purchaser for 
valuable consideration without notice, even though he had not 
obtained the legal estate (p). 

(ii.) Perpetuation of Testimony and Suits de bene esse (q). 

48. The Court of Chancery entertained suits the sole object 
of which was to obtain and perpetuate testimony in danger of being 


deciding on tho question of equitable jurisdiction to grant full relief ( Pearce v. 
Greswick (1843), 2 Hare, 286, 294); see also title Discovery, Yol. XI., pp. 37 
— 39. 


(i) Milford on Pleadings, pp. 53, 183 — 185 ; Story, ss. 689, 1483. It has been 
pointed out that the true distinction was between bills for discovery only and 
bills for discovery and reliof (Wigram, Law of Discovery, 2nd ed., p. 46). 

[1c) Mitford on Pleadings, p. 16; Shaftesbury [Lady) y. Arrowsmith (1798), 4 
V©8. 66, 71. 

(Z) London Corporation v. Levy (1803), 8 Ves. 398, 404; Story, s. 1483. 

(m) Mitford on Pleadings, pp. 154, 157 ; Brownsword v. Edwards (17ol\ 2 Ves. 
Sen, 243, 247. 

(n) See Wigram, Law of Discovery, p. 261. 

(o) Montague (Lord) v, Dudman (1751), 2 Ves. Sen. 396, 398. 

( p) “ It is an ^infallible rule that a purchaser for valuable consideration shall 
never without notice discover anything to hurt himself ” [Perratv. Ballard (1681), 
2 Oas. in Oh. 72, per Lord Nottingham, L.C., at p. 73) ; see Collet v. Be Gols 
(1734), Oas. temp, Talb. 65, 69; Jerrard v. Saunders (1794), 2 Ves. 454, 458; 
Milford on Pleadings, 199; Story, s. 1502 ; and p. 76, post, 

(?) See /itle Evidence, post . 
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lost before the matter to which it related couftl be made the subject sect. i. x 
of judicial investigation (r). Hence it was in general essential for Nature and 
the maintenance of the suit that the plaintiff was not able to Extent of 
institute proceedings to havo the matter in controversy immediately Equitable 
determined — where, for instance, he was in enjoyment of a right, Jurisdic- 
such as a right of fishery, and feared that it might in the future 
be contested (#) ; and it was also essential that the matter should 
not be the subject of an existing action or suit against the plain- 
tiff (a). If the matter was capable of immediate decision, the 
ground for the suit to perpetuate testimony failed (b). The bill 
prayed for no relief, but only for a commission for the examination 
of witnesses (c), and it was terminated by the examination and 
never brought to a hearing ( d ). There was no restriction as. to age, 
health, or otherwise, on the witnesses who might be examined, the 
object being to preserve any available testimony which might be 
lost; but the depositions were sealed up, and only used if the 
witnesses were not alive or capable of giving vivti voce evidence at 
the time of the trial (e). 

A suit to perpetuate testimony could be maintained in aid of any 
estate or interest in property, whether in possession or reversion, 
and whether vested or contingent (/) ; but not in respect of a mere 
sp(& successionis or expectation of an interest (g), nor of an interest 
which was liable to be immediately barred (h). Hence issue in tail 
could not maintain the suit in the lifetime of the ancostor (i). The 
procedure was extended to claims to titles, and was expressly 
applied by statute (/c) to estates and interests in property depend- 
ing on any future event. The same object may sometimes bo 
obtained by an application for a declaration of legitimacy under 
the Legitimacy Declaration Act, 1858 (Z). At the present time 


110 . 


(r) Story, «. 1505. The procedure appears to have heon most frequently used 
when a doviseo of land in possession desired to preserve evidence of tho validity 
of the will for use in the event of any future chum by tho heir-at-law (3 Bl. Com. 
450). 

(a) Dorset {Duke) v. Girdler (1720), Prec. Ch. 531 ; Angell v. Angell (1822), 1 
Sim. & St. 83, 89 ; Brooking v. Mauds! ay, Son , and Field (1888), 38 Ch. D. 636, 
644 ; West v. Sackville (Lord), [1903] 2 Ch. 378, 384, C. A.; Story, b. 1508. 
Spencer (Earl) v. Peek (1867), L. R. 3 Eq. 415. 

Ellice v. lloupell (No. 1) (1863), 32 Beav. 299. 

Dorset ( Duke)v . Girdler , supra; see Dew v. Clarke (1822), 1 Sim. & St. 108, 
The defendant was also entitled to examine witnesses (Abergavenny (Earl) 
V. Powell (1816), 1 Mer. 434 ; S/crine v. Powell (1845), 15 Sim. 81J. 

(d) Mitford on Pleadings, 51. 

(e) Spencer (Earl) v. Peek, supra . Hence the depositions wore not published 
while the witness was alive (Barnsdale v. Lows (1831), 2 Russ. & M. 142), unless 
he was unable to travel (Morrison v. Arnold (1817 ), 19 Yes. 670; Biddulph v. 
Camay s (Lord) (1855), 20 Beav. 402). 

(/) Dursley (Lord) v. Fitzhardinge Berkeley (1801), 6 Vos. 251. 

lg) Smith v. A.-G. (1777), cited 6 Yes, 260; 15 Yos. 133, 136; Re Parson * 9 
Slockley v. Parsons (1890), 45 Ch. D. 51, 57. 

(h) Dursley (Lord) v. Fitzhardinge Berkeley , supra. 

(i) Allan v. Allan (1808), 15 Yea. 130. 

(Ic) Stat. (1842) 5 & 6 Viet. c. 69, repealed by tho Statute Law Revision and 
Civil Procedure Act, 1883 (46 & 47 Viet, c, 49) ; see The Townshend Peerage 
(1843), 10 Cl. & Pin. 289; Campbell v. Dalhoueie (Earl) (1869), L. R, 1 Sc. & 
Div. 462. 

(1) 21 & 22 Viet. c. 93 ; and where tho question can be at onee disposed of 
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any person who would, ill the circumstances alleged by him to 
exist, become entitled, upon the happening of any future event, to 
any honour, title, dignity, or office, or to any estate or interest in 
any property, real or personal, the right or claim to which cannot 
be brought to trial before the happening of such event, may Com- 
mence an action to perpetuate the testimony material for establishing 
*he right or claim (w). 

Proceedings to perpetuate testimony are commenced by action, 
and are subject to the same principles as a suit for the purpose 
under the former practice (w)* 

49 . Where an action at law had been commenced, and 
witnesses were too old or infirm to attend to give evidence, or 
where there was only a single witness as to a material point, the 
Court of Chancery entertained a bill de bene esse to enable depo- 
sitions to be taken immediately for use at the trial (o); and where 
the witnesses wer§ abroad, it entertained a suit for a commission to 
examine them abroad, and restrained by injunction the proceedings 
at law until the return of the commission. This jurisdiction 
was said to be based on accident (p). At law there was originally 
no power to issue such a commission, and when the common law 
courts interfered, they did so only with the consent of the adverse 
party (q). This interference did not lessen the jurisdiction in 
equity (r). Depositions taken in a suit de - bene esse could not be 
used unless, when the cause came on for trial, the attendance of 
the witness could not in fact be then procured (s). 

(iii.) Injunction (/). 

50 . The remedy by injunction was one of the foundations of 
the jurisdiction in equity, and cannot be classed exclusively under 


under this statute perpetuation of testimony will not usually be granted {West v. 
Sackville {Lord), [1903] 2 Ch. 378, 0. A.). A question of the legitimacy of one 
of several children can also be determined by settling property on the children, 
and then perpetuating testimony as to the right of the child whose legitimacy 
is disputed to share {Re Stoer (1884;, 9 P. D. 120). 

(w) II. S. C., Ord. 37, r. 35, reproducmg stat. (1842) 5 & 6 Viet. c. 69 ; as to 
making the Attorney- General a defendant, see r. 36. 

(n) Ibid., r. 37 ; see Brooking v. Maudslay s Son, and Field (1888), 38 Oh. D. 
636; West v. Sackville {Lord), supra. As to the procedure where the defendant 
is in default ‘in delivery of his defence, see Bute {Marquis) v. James (1886), 33 
Ch, D. 157. The examination is referred to one of the examiners of the court, 
and not to a special examiner {ibid.). 

i d) Angtll v. Angell (1822), 1 Sim. & St. 83 ; Story, b . 1513. 
p) Macaulay v* Shackdl (1827), 1 B1L (n. s.) 96, 119, 130—132, H. L. 
g) Angell v, Angdl, supra. 

r) Macaulay v. Shackdl, supra, at p. 132. As to publication of the depositions 
in .suits to perpetuate testimony, end suits de hew esse, see Harris v. Cotterell 
(1808), 3 Mer. 678, 680; Ellice v. Boupell (No: 1) (1863> 32 Beav. 29$, 304; 
Vane v. Vane (1876), 24 W. R. 565 ; arid as to publishing depositions in an 
ancient suit for # the purpose of a modem suit, see Moggridge v. Hall, Llanover 
{Lady) V. Homfr&y, Phillips V. Llanover {Lady) (1879), 13 On. D. 380; tfanover 
v, Homfray, Phillips V. Uanmm {Lady) (1881), 19 Ch. P., 294, 0. A k ; end sea 
Evans v. Merthyr TydvU Urban Council, [1899] l Oh. 241, C. A* 

. y$) Story, e. 1516. And as to evidence on commission, see title EvnxsttCfe, ptoL 
(t) See title Injunction. 
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either the exclusive, or the concurrent, or the Auxiliary jurisdiction. 
One use of the remedy, indeed, added a fourth head of jurisdiction, 
since by means of injunctions the Court of Chancery exercised in 
substance, though not in form, a jurisdiction to override judgments 
at common law when they were made the instrument of oppres- 
sion ( u ), Apart from this overriding jurisdiction, equity interfered 
in legal claims either to assist the prosecution of the claim, or to. 
prevent irreparable injury or multiplicity of suits. When it did 
not itself docide upon the legal claim, this jurisdiction was auxiliary; 
when it decided on the rights in the subject-matter of the legal 
claim the jurisdiction was concurrent; and when an injunction 
was granted in a trust or other matter of cognisance only in 
equity, the jurisdiction was exclusive. For practical purposes it 
is sufficient to regard injunctions as having been designed (1) to 
prevent the improper use of legal proceedings, or to remove 
technical impediments to their proper use ; and (2) to prevent 
the infringement of public or private rights, either temporarily 
before the right had been ascertained, or permanently after it 
had been ascertained. An injunction was granted only in nega- 
tive terms, but the practice in this respect 1ms been altered, 
and an injunction may now be mandatory in terms, as well as in 
substance (a). 

51. The practical importance of the first head has disappeared 
with the fusion of law and equity under the Judicature Acts. One 
of the reasons of the growth of equity being the necessity for 
correcting the strictness of the law, it was inevitable that equity 
should have the power of preventing the plaintiff at law from 
profiting by that strictness, and this it did by forbidding him to 
proceed on his legal judgment. But equity did not impugn the 
legal judgment as such. It recognised the judgment, but prevented 
its unconscientious use (6), 

The same principle enabled the Court of Chancery to remove 
technical impediments to prosecuting an action at law — as by pre- 
venting an outstanding term from being set up against a claim in 
ejectment (c)— and to prevent the prosecution of legal claims where 
they conflicted with the procedure or principles of equity (d). 
Thus, where an estate had fallen within the cognisance of the 
Court of Chancery by the making of an administration decree, 


(m) Thus, whore a judgment was obtained against oonscionce, equity would 
decree the party to acknowledge satisfaction, though he had received nothing ; 
and if a fine hr d been obtained by fiaud, equity would decree the party to be a 
trustoo (Barnesty v. Powel (1749), 1 Ves. Sen. 284 ; see j Baker v. Beaumont (1G68), 
8 Eep. Oh. 7 [13] ). 

(a) Jackson v. Normanhj Brick Co., [1899] 1 Oh. 488, 0. A.; compare 
Davies v. Gas Light and Coke Co. f [1909] 1 Oh. 708, 0. A.; and see title 
Injunction. 
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proceedings at law were restrained (e) ; and in numerous cases the 
application of equitable doctrines required that parties should be 
restrained from enforcing their strict legal rights (/). Examples 
are furnished by the principles applicable in cases of fraud (r/), of 
representation (h), of standing by (i), of accident (k), of marshalling 
assets and securities, of suretyship (i) ; and generally where it was 
.necessary to make an equitable title prevail over a legal right (m), 
and the reason which gave the equitable title was not available at 
law (n) ; or whero it was necessary to delay proceedings at law until 
after discovery or the examination of witnesses abroad (o). 

But in matters of concurrent jurisdiction the Court of Chancery 
did not usually restrain proceedings in other courts. This was 
only done where, for some special reason, it was necessary to 
resort to equity ; e.g., to obtain discovery or to secure protection for 
infants (p). And equity did not claim jurisdiction to retry matters 
which had been the subject of investigation at law in tlio ordinary 
way : thus a judgment at law was not interfered with merely on 
the ground of its being incorrect or of an omission to raise a par- 
ticular defence ( q ). Belief, however, was granted where a receipt 
was discovered after judgment for a debt (r). And since equity, in 
restraining proceedings in other courts, acted in personam, it could 
grant an injunction against proceedings in a foreign court where 
the claim was unconscientious(s). 

Where a defendant had lost his legal remedy in consequence of a 
restraint put upon him in equity, the Court of Chancery gave him 
a remedy equivalent to that which lie had lost(£). And though a 
plaintiff suing on a bond could not, either at law or in equity (a), 
recover in respect of principal and interest beyond the amount of 

(e) See Perry v. Ph clips (1S01), 10 Ves. 34 ; see p. 33, ante. 

(/) Story, 8. 584. 

{g) See Lloyd v. Clark (1843), 6 Beav. 309. 

( h ) That is, where the defendant is bound on equitable grounds to make good 
a representation as to existing facts : PiggcH v. Stratton (1859), 1 Do G. F. & J. 
33, 0. A.; see Jorden v. Money (1854), 5 11. L. Cas. 185. 

(?") Nicholson v. Hooper (1838), 4 My. & Or. 179. 

(i k ) As where an executor lost assets through destruction by fire, but remained 
liable at law to creditors (Croft's (Lady) Executors v. Lyndsey (1676), Freem. (on.) 
1 ; see Crosse v. Smith (1806), 7 East, 246, 258). And now both at law and in 
equity an executor cannot be charged for loss of assets without wilful default 
(Job v. Job (1877), 6 Oh. D. 562 ; see p. 27, ante). 

(l) Story, s. 883 ; see Clarke v. Henty (1838), 3 Y. & 0. (ex.) 187. 

(m) Netvlands v, Paynter (1840), 4 My. & Or. 408 ; see Langton v. Horton 
(1841), 3Beav. 464. 

(») Harrison v. Nettleship (1833), 2 My. & K. 423. And a proceeding in 
equity might be restrained so as to compel interpleader ( Prudential Assurance 
Co. v. Thomas (1867), 3 Oh. App, 74). 

(o) See Goldschmidt v. Marryat (1809), 1 Camp. 559. 

Ip) Rotherham v. Fanshaw (1748), 3 Atk. 628. 

\q) Bateman v. Willoe (1803), 1 Sch. & Lef. 201; Mitford on Pleadings, 
pp. 131, 132. 

fr) Gainsborough ( Countess ) v. Gifford (1727), 2 P. Wins. 424, 426. 

(s) Portarlington (Lord) v. Sculby (1834), 3 My. & K. 104, overruling Lowe 
v. Baker (1665), Freem. (CH.) 125; see Carton Iron Co . v. Madaren (1855), 5 
II. L. Oas. 416, 439 ; Hope v. Carnegie (1866), 1 Oh. App. 320. 

(t) Brown v. Newell (1837), 2 My. & Or. 558, 572 ; see Bond v. Hopkins (1802), 
t Sch. & Lef. 413, and title limitation of Actions. 

(a) Clarke v. Setcn (1801), 6 Yes. 411. 
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the penalty, yet he was allowed to do so if he had been restrained 
from suing while the amount due was under the penalty (b). And 
as regards accounts of rents and profits (c), and interest (d) f he was 
saved from any statutory bar which the delay had created. 

52. Under the procedure of the Court of Chancery an 
injunction could in certain circumstances be obtained to restrain 
the infringement of public or private rights. But it was essential 
that the injunction should be specifically asked for by the bill (e), this 
being an exception to the efficacy of a general prayer for relief (/). 

53. Injunctions to prevent the infringement of rights were 
granted in cases of waste, public and private nuisance, trespass, 
interference with easements, and infringements of patents and copy- 
right, and of negative stipulations in contracts (</). In cases of waste 
equity interfered in aid of legal rights, on the ground of the inadequacy 
of the remedy at law ( h ), and it extended tire remedy by injunction 
both to cases of legal titles where there was no pemedy at law, and 
to cases where the waste — under the name of equitable waste — was 
only recognised in equity (i). In cases of public ( k ) and private 
nuisance, and of trespass (l), equity originally interfered either to 
prevent a multiplicity of suits or to prevent irreparable injury (m). 
The recurrent nature of the damage would have necessitated 
continual litigation if the wrongful act could not be stopped by 
injunction (a). But, apart from this, the plaintiff was entitled to 
an injunction if the injury would be irreparable, that is, if he could 

(6) Duvall v. Terrey (1694), Show. Pari. Cas. 15; Grant v. Grant (1830), 3 
Sira. 340; (1827), 3 Russ. 598, 607. 

(c) Pulteney v. Warren (1801), 6 Ves. 73. 

(d) Hull and Selby Hail. Co. v. North-Eastern Rail. Co. (1854), 5 De G. M. 9c 
G. 872, 0. A. 

(e) Savory v. Dyer (1749), Amb. 70 ; see Grimes v. French (1740), 2 Atk. 141 ; 
see also titlo Injunction. 

(/) See Cook v. Martyn (1737), 2 Atk. 2 ; Dormer v. Fortescue (1744), 3 Atk. 
124, 132 ; Manaton v. Molesworth (1757), 1 Eden, 18, 26. 

(y) Save in cases of contract, the right to an injunction depends on proprietary 
rights, see Baird v. Wells (1890), 44 (Jh. D. 661. The use of injunctions in libel 
is an innovation introduced under the Judicature Acts ; the Court of Chancery 
did not restrain a libel, apparently, because a libel was a crime, and it did not 
interfere in regard to crimes by injunction ( Gee v. Pritchard (1818), 2 Swan. 
402, 413). 

(/?) As to the remedy at law, see Jefferson v. Durham ( Bishop ) (1797), 1 
Bos. & P. 105, 120. 

(t) Mitford on Pleadings, pp. 138 — 140 ; Story, ss. 913, 914 ; Garth v. Cotton 
(1750), 1 Vos. Sen. 524,' 555 (legal remedy not applicable) ; Vane v. Barnard 
(Lord) (1716), 2 Vern. 738 ; Morris v. Morris (1847), 15 Sim. 505 (equitable 
waste). 

(Jc) As to the jurisdiction in case of public nuisances, see A.-G. v. Cleaver 
(1811), 18 Ves. 211, 217; as to apprehended public or private nuisance, see 
A.-G, v, Manchester Corporation , [1893] 2 Ch. 87. 

(/) Injunction against trespass was a late development of equity ; originally 
the party was left to his action at law (see Mogg v. Mogg (1786), 2 Dick. 670; 
Mortimer v. Cottrell (1789), 2 Cox, Eq. Cas. 205), unless # the trespass was 
repeated (Weller v. Smeaton (1784), 1 Bro. 0. 0. 572; Story, 8. 928; Ashb., 
p. 9). See also Lowndes v. Bettle (1864), 33 L. J. (oh.) 451. 

(m) See Welly v. Rutland (Duke) (1773), 2 Bro. Pari. Cas. 39. 

(n) See Broadbent v. Imperial Gas Co . (1857), 7 De G. M. & G. 436, 462, 
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not bo adequately cornpmjsafced in damages (o); and this latter reason 
was the ground of the jurisdiction as regards interference with 
easements— such as rights of light— and infringements of patents 
and copyrights, "... 

As to all these matters, the general rule was that the plaintiff in 
equity must have established his right at law before he could be 
entitled to an injunction (p); and an injunction was not granted before 
this was done, if the plaintiff could be sufficiently protected by 
directing the defendant to keep an account ( q ); but an injunction 
might be granted before answer, and before the title was established 
at law, if the result of the defendant’s conduct would be to inflict 
irreparable injury on the plaintiff (a). And though the High Court 
has now all the jurisdiction of the Court of Chancery and the several 
courts of law, yet so far as the right in question is a legal right, 
the court in the exercise of its jurisdiction must be guided by the 
principles established at law (6). An injunction may be refused in 
the case of irespas&Jf no injury is in fact done to the landowner (c). 
An interim injunction is granted only on an undertaking as to 
damages (d). 

Equity interferes by injunction to enforce the observance of 
agreements which are in substance negative (e) ; and where an 
agreement contains a positive and a correlative negative stipulation, 
it will enforce the negative stipulation and thereby secure indirectly 
the performance of the positive stipulation (/). Where the 


(o) A.-G. v. Nichol (1809), 16 Yes. 338, 342 ; Wynstanley v. Lee (1818), 2 
Swan. 333, 335. The test of the right to an injunction in legal claims is whether 
the plaintiff could got damages ( White v. Mellin , [1895] A. C. 154, 167). As to 
the present power of the court to grant damages in lieu of an injunction, see 
Shelfer v. City of London Electric Lighting Co., Meu>x'& Brewery Co. Y. 8amc t [1895] 
1 Ch. 287, 0. A. ; and as to injunction against a public body, see A.-G . v. 
Birmingham etc. Drainage Board , [1910] 1 On. 48. 

(p) Whitchurch v. Hide (1742), 2 Atk. 391 ; Bacon v. Jones (1839), 4 My. &Cr. 
433; Imperial Gas Light and Coke Co. ( Directors ) y . Broadbent (1859), 7 H. L. 
Cas. 600,612 ; Cardiff Corporation v. Cardiff Waterworks Co. (1859), 4 I)e G . & J. 
596, C. A. As to relaxations of this rule, see A-shb., p. 0, and as to the later 
extension of the auxiliary jurisdiction, ibid., pp. 8 — 9. Under the Chancery 
Regulation Act, 1862 (25 & 26 Viet. c. 42), repealed Statute Law Revision and 
Civil Procedure Act, 1883 (46 & 47 Viet. c. 49), the Court of Chancery was 
empowered to determine legal questions on which equitable roliof depended ; 
see p. 43, ante. 

(?) Cory v. Yarmouth and Norwich Rail. Co. (1844), 3 Hare, 593; Spottiswoode 
V. Clarke (1846), 2 Ph. 154 ; Rigby v. Great Western Rail. Co. (1846), 2 Ph. 44, 40, 
(a) Immediate injunctions were grantod in plain cases of waste ( Anon . 
(1750), 1 Ves. Son. 476) ; qy nuisance (A.-G. v. Doughty (1752), 2 Ves. Sea. 453) ; 
see Rushmer v. Pohue and JLlfieri. [1906] 1 Oh. 234. See also title Injunction, 
(5) Calls v. Home and Colonial Stores Ltd., [1904] A. O. 179, 188. 

(cj Behrens v. Richards , [1905] 2 Ch. 614. 

(a) Chappell v. Davidson (1856), 8 De G, M. & G. 1, 0, A* See Oberrhcinische 
Metallwerhe v. Cocks , [1906] W. N- 127. 

(<s) Martin v, NuiJtin (1724) , 2P. Wins, 206; Barrett v. Blagrave (1800), 5 Ves. 
655; Catt y. Tonrle (1869), 4 Ch. App. 654 ; Metropolitan Electric Supply Go. v. 
Ginder, [1901] 2 Oh. 799. This is equivalent to specific performance. But the 
court interferes less readily where the negative povenanf is not express, but is 
only inferred from a posits contract (Peto y. Brighton etc. RaiL Co. (1863), 
. 32 L. J. (ch.) 677); seq Halford y. Acton Urban Council , [1898] 2 Oh. 240 ; 
Measures, Brother Ltd. v. Measures, [1910] 2 Ch, 248. 

(/) Lurrdey y. Wagner (1052), 1 De G. M. 4 G, 604 ; see Whitwood Chemical 
Co. r. Hardman, [1891] 2 Ch. 416, C. A. ; Davis y. Eorrmn, [1894] 3 Ch. 654. 
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agreement is restrictive of the user of land, the effect of the Sect, i 
remedy is to create a negative easement (g). Nature and 

54. Power to grant injunctions was given to the courts of common jfelS triite 

law by the Common Law Procedure Act, 1854 (Zt), and now all 
divisions of the High Court are empowered to grant an injunction ‘ ' * 

by interlocutory order “ in all cases in which it shall appear to the — • 

court to be just and convenient that such order should be made ” (t)*. ^^tlon 
Power to give damages either in addition to or in substitution for 3 

an injunction was given by Lord Cairns’ Act (7c) in cases where the 
court had jurisdiction to entertain an application for an injunction. 

This Act has been repealed ( l ), but the jurisdiction under it has 
been preserved (m), and, apart from this special jurisdiction, the 
High Court, under its general jurisdiction to give all remedies to 
which the parties are entitled, may award damages, whether there 
is or is not a case for an injunction (n). 

(iy.) Quia Timet Actions . 1 

55. It was recognised at common law that a , man was entitled Quia timet 
to be protected against unlawful disturbance of his rights and against actions, 
vexatious litigation, and remedies in this respect were given by 
certain “writs of prevention” (o). To some extent the remedy in 

equity by injunction, and by the appointment of a receiver, had the 
same object ; but in addition to these remedies a plaintiff might 
maintain a suit quia timet in order to secure himself against a 
future apprehended loss. 

Thus a surety might file a bill to compel the debtor on a bond To protect 
in which he was joined to pay the debt when due, whether the suret J* 
surety had been actually sued for it or not ; and upon a covenant 
of indemnity, a bill might be filed to relieve the covenantee under 
similar circumstances ( p). 

[g) Be Nubet and Potts' Contract , [1906] 1 Ch. 386, 0. A. 

(h) 17 & 18 Viet. c. 125, ss. 79, 81, 82 ; repealed by Statute Law Revision 
and Civil Procedure Act, 1883 (46 & 47 Viet. c. 49)* 

! i) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (8) ; see title Injunction. 

Jc) Chancery Amendment Act, 1858 (21 & 22 Viet. c. 27), s. 2. 

1) Statute Law Revision and Civil Procedure Act, 1883 (46 & 47 Viet. c. 49). 
to) Sayers v. Colly er (1884), 28 Oh. D. 103, 0. A. As to the principle on which 
damages are given in lieu of an injunction, see Shelf er v. City of London Electric 
Lighting Co., Meux'e Brewery Co. v. Same, [1895] 1 Ch. 287, 0. A. In negative 
covenants an injunction is granted as a matter of course to secure the observance 
of the contract; in positive covenants, it is not granted if damages are a 
sufficient compensation (. Doherty v* Allman (1878), 3 App. Gas. 709, 720 ; see 
Kine v. Jolly, [1905] 1 On. 480, 496, 504, 0. A. ; EUiston v. Reacher , [1905] 2 
Ch. 374, 395). It has been held that damages in lieu of an injunction cannot 
be given where the injury is only threatened ( Dreyfus v. Peruvian Guano Co . 

(1889), 43 Oh. D. 316, 833, 0* A.) ; but this has been doubted ( Martin v* iVtce, 

[1894] 1 Ch. 276, 0. A.). 

fn) Elmote y. Pvrr%e (1887), 57 L. T« 333* . 

(o) Go* Litfc. 100 a* These write were : — A writ of mesne, before the plaintiff 
be distrained ; a Warrantia Cartce, before fie be impleaded i a Mowtraverunt, 
before any distress or vexation ; an Audita Querela, before &nf execution sued ; 
a Curia Olaudenda, before any default Of inclosure ; and a tie injuste vexes, 
before any distress or molestation* 

(p) Mitfotd on Pleadings, n. 148; Raneiaitgh y. Hayes (1683), 1 Vern. 189; 

Nism v. Smith (1789), 2 Bro. 0. 0. 579; Wooldridge v. Norris (1868), 

L. R. 6 Eq. 410. * , 
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56 . A quia timet bill might also be filed to secure property 
which was not transferable or payable to the plaintiff till a future 
date, as in the case of a future legacy ( q ), or a future interest in 
personal property (r). But where, under covenant, money was 
payable in futuro, the court did not interfere unless the covenantor 
had in some way placed the future payment in hazard (s). Where 
an annual charge on land had to be kept down by a tenant for life, 
the reversioner might bring a bill quia timet to compel payment of 
arrears (a). 

57 . Belief of the nature of that obtainable in a quia timet 
suit is still afforded by the granting of an injunction (6), or 
the appointment of a receiver ( c ), or an order to pay a fund into 
court (d) ; and where the plaintiff is entitled to indemnity, whether 
as surety or under a contract of indemnity, he may maintain a 
quia timet action (c). But the debt or the liability against which he 
seeks to be indemnified must bo actually due or have actually 
arisen (/). And If the debt is due and the surety admits liability, 
it is not necessary, in order to maintain the action, that the 
creditor shall have declined to sue the principal debtor (g). The 
action does not lie in respect of a future contingent liability, such 
as a liability on shares where there is no probability of a call being 
made (h ) ; but it lies if a call is probable (i). And in general, in 
order to obtain this relief, which is not readily givon, the plaintiff 
must be able to show imminent danger of a substantial kind for 
which damages will be no adequate redress (k). 

(v.) Delivery up and Cancelling of Documents . 

58 . The circumstances in which a document, whether a 
contract (including a negotiable instrument) or conveyance, has 
been obtained may be such as to entitle one party to it to have the 
transaction rescinded or set aside, and the document delivered up 

(g) Johnson v. Mills (1749), 1 Yes. Sen. 282 ; Green v. Pigot (1781), 1 
Bro. 0. C. 103 ; see Brown v. Dudbridge (1788), 2 Bro. 0. 0. 321. 

(r) See as to such interests 1 Eq. Cas. Abr. p. 360, pi. 4 ; Eearne, Contingent 
Remainders, 7th ed., pp. 401 — 415. 

(s) Flight v. Cook (1755), 2 Yes. Sen. 619. 

(а) IJayee v. Hayes (1673), 1 Cas in Ch. 223. 

(б) See Siddons v. Short (1877), 2 C. P. D. 672; A.-Q. v. Manchester 
Corporation, [1893] 2 Ch. 87 ; A.-Q. v. Nottingham Corporation , [1904] 1 
Ch. 673. 

(c) Gharrvhgton & Co., Ltd. v. Camp, [1902] 1 Ch. 386; Leney & Sons , Ltd. v. 
Cullingham and Thompson, [1908] 1 K. B. 79, 0. A. (receiver of licences and 
rents) ; Dreyfus v. Peruvian Guano Co. (1889), 42 Ch. D. 66 (receiver of cargo in 
action of trover or detinue brought quia timet). 

(d) Re Carroll, Brice v. Carroll , [1902] 2 On. 175. 

(e) Ascherson v. Tredegar Dry Dock and Wharf Co., Ltd., [1909] 2 Ch. 401. 

(/) Dale v. Lolley (1808), 2 Bro. C. 0. (5th ed. by Belt), 582, n., 291 ; see 

Wolmershausen v. Gullick, [1893] 2 Ch. 514. 

(g) Mathews v. Saurin (1893), 31 L. R. Ir. 181 ; Ascherson . v. Tredegar Dry 
Dock and Wharf Co., Ltd,, supra, not following the limitation to this effect 
suggested in Padwick v. Stanley (1852), 9 Hare, 627. 

(h) j Hughes- Hallett v. Indian Mammoth Gold Mines Co. (1882), 22 Ch. D. 561. 

U\ Hobbs r. Wayet (1887), 36 Ch. D. 256. 

(7(f) Fletcher v. Beaky (1885), 28 Ch. D. 688 ; A.-G. v. Manchester Corporation, 
supra; see Crowder v. Tinkler (1816), 19 Yes. 617; Pattisson v. Gilford (1874), 
L. R. 18 ^q. 259. 
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to be cancelled. In cases of actual fraud the party defrauded can, 
under the fundamental jurisdiction of equity, maintain an action 
for this purpose ; and in cases of constructive fraud, also- — that 
is, where, #>n the ground of undue influence, unconscionable 
bargain, public policy, or otherwise, it is inequitable that the trans- 
action should be allowed to stand — the party complaining of the 
transaction is entitled to be relieved against it in equity, and, as 
incidental to such relief, the document which is impeached may be 
ordered to be delivered up (Z). In these cases the plaintiff has a 
right to equitable relief which he may assert at any time, provided 
(1) that he is not guilty of laches; (2) that he has not disqualified 
himself from suing by his own participation in the transaction (m), 
and (3) that he submits to any equitable terms which may be 
imposed upon him by the court (n). 

An agreement will not be ordered to be delivered up merely 
because it is unenforceable. To justify this remedy there must 
either be fraud in obtaining it, or it must form a* cloud upon the 
title to land (o). 

59. Where a transaction is void at law, because it is founded 
on an illegal consideration, or otherwise, and the defect appears on 
the face of the document, equity does not interfere to order the 
instrument to be cancelled (p). But where the defect does not 
appear on the face of the instrument, the party desiring to defeat 
it is not bound to wait till the instrument is used against him, but 
may anticipate this danger and institute an action to have the 
instrument delivered up to be cancelled (q ) ; and upon such can- 
cellation he will be put upon equitable terms to repay money 
provided by the other party (?*)• 


(l) Duncan v. IForraZr (1822), 10 Price, 31; Brooking v. Maw Islay , Hon & 
Field (I88S), 38 Oh. D. 636, 643 ; Story, 8. 695 ; boo Thornton v. Knight (1849), 

16 Sim. 509. 

(m) Franco v. Bolton (1797), 3 Vos. 368 ; see note (g), p. 73. post. 

In) Seo p. 70, post. 

(o) Qniom v. Cohen (1865), 2 Hem. & M. 354 ; see Hilton v. Barrow (1791), 1 
Yes. Jun. 284. 

(p) Simpson v. How dm [Lord) (1837), 3 Mj r . & Cr. 97; see Gray y. Mathias 
(1800), 5 Yea. 286 ; Hoars v. Bremridge (1872), 8 Oh. App. 22, 26. 

(9) See with regard to negotiable instruments, Winchester ( Bishop ) v. Fournier 
(1752), 2 Yes. Sen. 445; Bromley v. Holland (1802), 7 Ves. 3, 20; Jervis v. White 
(1802), 7 Ves. 413 ; Wynne v. Callander (1826), 1 Russ. 293 ; with regard to a 
deed which might form a cloud upon title to land, Hay ward v. Dimsdale (1810), 

17 Yes. Ill; Bromley v. Holland , supra, at p. 21; with regard to forged 
instruments, Peake v, IHghfield (1826), 1 Russ. 559 ; with regard to policies of 
insurance, Bromley v. Holland , supra ; Kemp v. Pryor (1802), 7 Yes. 237, 249. 
It was at one time doubtful whether equity would interfere to order delivery up 
of an instrument which was void at law ( liyan v. Mackmath (1789), 3 Bro. 0. C. 
15 (5th ed, by Belt), n. (1)), but the doutit has long been removed (see liyan 
v, Mackmath , supra; Davis v. Marlborough (Duke){ 1819), 2 Swan. 108, 157, 
note(b) ; Story, s. 700). 

(r) As to the adjustment of payments by either party on setting aside an 
annuity deed, which was void for non-compliance with the statutory require- 
ments as to registration, see Byne v. Vivian (1800), 5 Yes. 604; Bromley ▼. 
Holland, supra; Holbrook v. Sharpey (1812), 19 Yes. 13; Davis v. Marlboroijbgh 
(Duke), supra . Where a lease by charity trustees is set aside as improper, it is 
set asiao in toto , and the personal covenants of the trustees are not preserved for 
the benefit of the lessee (A.-G. v. Morgan (1826), 2 Russ. 306), 
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In cases of illegal consideration the plaintiff will not be debarred 
from relief on the ground that he is particeps criminis, if the trans- 
action is such that, on grounds of public policy, it ought not to 
stand ( s ). ^ 

60. Where an instrument is neither void nor voidable, but a 
w party has a good legal defence to any claim which may be made 
* upon it, the proper remedy is not an action to have the instrument 
delivered up to be cancelled, but an action to perpetuate the 
testimony necessary for the defence (<). 

(vi.) Receivers, 

61* Equity exercised jurisdiction to preserve property in the 
interest of those entitled to it, either because it was in the hands of 
limited owners, or of trustees or other accountable persons, and was 
in danger of being lost, or because the right to it was the subject of 
pending litigation. In such cases courts of equity interfered, some- 
times by the appointment of a receiver to receive rents or other 
income', sometimes by an order to pay a pecuniary fund into court, 
sometimes by directing security to be given, or money to be paid 
over, and sometimes by the mere granting of an injunction or other 
remedial process, thus adapting their relief to the precise nature of 
the particular case, and the remedial justice required by it (a). 

62. Apart from orders for payment into court — a remedy speci- 
ally applicable in the case of trustees and personal representatives — 
this jurisdiction to preserve property was usually exercised by the 
appointment of a receiver, and the Court of Chancery also appointed 
receivers for the purpose of enforcing equitable securities, and of 
giving effect to judgments at law where the remedy of the judgment 
creditor was hindered by a prior legal interest ( b ). 

As regards the preservation of personal property pending litigation, 
the court readily appointed a receiver where no one was in lawful 
possession, as where litigation was pending in the ecclesiastical 
court with respect to the right to probate or administration (c). But 


(«) W. v. B . (1863), 32 Beav. 674; see St. John ( Lord) V. St. John (Lady) 
(1805), 11 Ves. 526, 535 ; and this is so in the case of instruments given in 
gambling transactions (Wynne v. Callander (1826), 1 Russ. 293: Milltown 
f Earl ) v. Stywart (1837), 3 My. & Or, 18 j compare Ayerst v. Jenkins (1873), 
L. R. 16 Eq< 275, 282). Illegality of consideration is not necessarily a ground 
for setting aside a settlement where there has been an actual transfer of 
property ( Ayerst v. Jenkins , supra). 

(t) Brooking v. Maudelcty, Son , and Field (,1888), 38 Ch. D. 636; not 
following the dictum in Cooper y. Joel (1859), 27 Bear. 313, at p. 317, that M if 
there be a good legal defence, not appealing on the instrument itself, which the 
lapse of time may cause the person chargeable on the instrument, from loss 
of the evidence necessary for his defenoe at law, to be unable to make 
available, then this court will interfere and order the instrument' to be 
delivered up to be cancelled ” ; and which Lord OAto&fcLL, L.O., on the appeal 
in that case considered to go too far (1 I)e Q-. P. & J. 240). The difficulty 
arising .from loss of evidence is met by perpetuation of testimony. 

(а) Btory, s. 826. 

(б) Eor reoeivors generally* see title Receivers ; for receivers by Way Of 
equitable execution, see p. 56, post, and title ExBOU'ftOtf. 

(?) Ovtin and Qutch v. Homan (1853), 4 H. L. Cas. 997, per Lord OsANWOuTn, 
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where , the defendant was in possession, it exercised a discretion 
according to the circumstances of the case ( d ), As regards real 
property, if the plaintiff was claiming land under a legal title, the 
<;ourt did not interfere with the person in possession by appointing 
a receiver of the rents and profits, unless there was some matter, 
such as fraud, affecting the conscience of the defendant (e), or unless 
the court could see a reasonable probability that the plaintiff would 
ultimately succeed (/). And even if no one was in receipt of rents 
from the tenants, the court would not interfere in favour of a 
legal title supported by no special equity (g). At present the court 
can appoint a receiver if it is “ just and convenient” to do so (/i), 
and it interferes more readily than formerly in favour of a legal 
title (i). 

The appointment of a receiver is for the benefit of the person 
ultimately found to be entitled, and does not at all affect the 
right ( Ic ) ; and when the receiver is in possession, he cannot be 
interfered with without the leave of the court, even by the commence- 
ment of an action of ejectment (Z). 

63. As regards the enforcement of securities by the appoint- 
ment of a receiver, the Court of Chancery did not, except under 
special circumstances (m), act at the instance of a mortgagee having 
the legal estate, since he was sufficiently protected by his right to 
take possession under his legal title. But taking possession is 
burdensome, and since the Judicature Acts it has been the usual 
practice to grant a receiver at the instance of a legal mortgagee (»). 
If the legal mortgagee was notin possession, an appointment might 
be made at the instance of a subsequent incumbrancer, but subject to 
the legal mortgagee’s right to possession (o). The court would not 
interfere with a mortgagee in possession, unless he declined to 
swear that anything was due to him (7;). 


L.O., at p. 1032 : 41 Where the property is as it were in medio , in the enjoyment 
of no one, the court can hardly do wrong in taking possession. It is the 
common interest of all parties that tho court should prevent a scramble 0 
(see llendall v. Iiendall (1841), 1 Hare, 152, 154). 

(d) Owen and Gutch v. Homan (1853), 4 H. L. Cas. 997. 

(e) Talbot {Earl) v. Hope Scott (1858), 4K&J. 96, 112, 114. 

(/) Bainbrigge v. Baddeley (1851), 3 Mac. & GL 413, 420. 

(g) Carrow v. Ferrior , Dunn v. Ferrior (1868), 3 Oh. App. 719, 728. 

(A) Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 25 (8) ; see p. 5Q*post. 

U) See Foxwell v. Van Grutten , [1897] 1 Oh. 64, 0. A. ; John v. John , [1898] 
2 Oh. 373, 0. A., per Lindley, M.R., at p. 578. 

(k) Skip v. Harwood (1747), 3 Atk. 564. 

(2) Angel v. Smith (1804), 9 Yes. 335; Lane v. Capeey, [1891] 3 Oh. 411, 
414. 

(m) Ackland v. Gravener (1862), 31 Bear. 482; see Fripp v. Chard Rail. Co« 
(1853), H JIare, 241. 

(n) Re Pope (1886), 17 Q. B. P. T48, 749, 0. A. 

( 0 ) j Bemey v, Sewell (1820), 1 Jac. & W, 647 ; Norway v, Rom (1812), 19 Yes. 
144, 153; see White v. Peterborough (Bishop) (1818), 3 Swan. 109. a 

(p\ Quarrell v. Beckfurd (1807), 13 Yes, 877 ; CWrington v. Parker (1810), 
16 Yes. 469; s oeRowev. wood (1822), 2 Jao. $ W. 553. The rule was thus 
expressed in Davis v. Marlborough (Duke) (1819), 2 Swan. 108, by Lord Ejxon, 
L.C., at p. 137 : 44 The court will on motion appoint a receiver for an equitable 
creditor, or a person having an equitable estate, without prejudice to *pem>ns 
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64 . The Court of Chancery enforced its own decrees by seques- 
tration^). But where there was a hindrance to legal execution, it 
lent its aid to enforce a judgment at law by appointing a receiver. 
This exercise of the jurisdiction was, however, strictly auxiliary to 
the legal remedy. The creditor was bound to show by his bill that 
he had proceeded at law to the extent necessary to give him a 
complete legal title to execution (?*); consequently he could not obtain 
a receiver of his debtor’s equitable interest in freehold estate with- 
out suing out an elegit, or, in the case of personalty, a fi . fa.(s). 
Since the Judicature Acts it has become unnecessary to sue out 
these writs ( t), or to institute a fresh action, in order to obtain 
the benefit of equitable execution. The appointment of a receiver 
can be made on motion or summons in the action in which judg- 
ment was obtained (u). It may extend to a debtor’s equitable 
reversionary interest (a). But notwithstanding the power of the 
court to appoint a receiver in all cases in which it shall appear 
“ just and convenient ” ( b ), a receiver will not be appointed by way 
of equitable execution except in a case where such an appoint- 
ment could be made before the Acts — that is, where the only 
difficulty was an impediment which the Court of Chancery could 
remove (c) — and it is still necessary to show to the court “the 
existence of the circumstances creating the equity on which alone 
the jurisdiction arises ” ( d ). 

(vii.) Inter pleader (c). 

65 . The Court of Chancery exercised a jurisdiction in inter- 
pleader supplementary to that at law. At law the remedy by 
interpleader was confined to cases where property had been delivered 
on a joint bailment, to be held by the bailee until some condition 
or covenant had been performed by one of the bailors. Whether 
this performance had taken place was a question in which only the 

who have prior estates ; in this sense, without prejudice to persons having prior 
legal estates, that it will not prevent their proceeding to take possession if 
they think proper ; and with regard to persons having prior equitable estates, 
tho court takes care in appointing a receivor not to disturb prior equities, and 
for that purpose directs inquiries to determine priorities among equitable 
incumbrancers ; permitting legal creditors to act against tho estates at law, and 
Bottling the priorities of equitable creditors.” 

fa) See title Execution. 

hr) Mitford on Pleadings, p. 124. 

(a) Neate'v . Marlborough ( Duke ) (1838), 3 My. & Or. 407 ; Anglo-Italian Bank 
v. Davies (1878), 9 Ch. D. 275, C. A., per Jessel, M.R., at p. 283; see Angell 
v. Draper (1686), 1 Yern. 399; Batch v. Wastall (1718), 1 P. Wms. 445; Shirley 
?. Watts (1744), 3 Atk. 200. 

(t) Be Watkins , Ex parte Evans (1879), 13 Oh. D. 252, 0. A. 

(u) Smith v, Cowell (1880), 6 Q. B. D. 75, 0. A.; Salty. Cooper (1880), 
16 Ch. D. 544, 554, 0. A.; Holmes v. Millage, [1893] 1 Q. B. 551, 0. A. 

(a) Ideal Bedding Co., Ltd . v. Holland , [1907] 2 Oh. 157, 169. 

lb) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (8). 

(c) Holmes v. Millage, supra; Cadogan v. Lyric Theatre , Ltd., [1894] 3 Ch. 338, 
C. A. ; see Manchester and Liverpool District Banking Co. v. Parkinson (1888), 22 
Q. B. D. 173, C. A . ; Harris v. Beauchamp Brothers , [1894] 1 Q. B. 801, 0. A. ; 
Edwards cfc Co. v. Picard , [1909] 2 K. B. 903, 0. A. 

(d) Be Shephard , Atkins v. Shephard (1889), 43 Ch. D. 131, 0. A., per Pry, L.J., 
•tp. 138; see title Execution. 

( e ) See title Interpleader. 
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bailors were concerned; but in the event of dispute between them, each 
might bring an action of detinue claiming the property against the 
bailee. In such case the bailee might at law require them to 
settle the dispute between themselves ; and the process of inter- 
pleader applied also in cases of finding, where two parties claimed 
the thing found against the finder (/). But the process was only 
available in detinue, and when detinue fell into disuse and was, 
replaced by trover, interpleader at common law became still further 
restricted, and in practice recourse was had to the similar relief 
afforded in equity (0). 

66. Subject to certain restrictions as to the nature of the claims 
made against the person desiring to interplead, the Court of Chancery 
extended the remedy to all cases to which in conscience it ought to 
extend — that is, where a person not interested was exposed to con- 
flicting claims (/<)— whether an action or suit had been commenced 
by any claimant or only a claim made (i). Thus it applied to cases 
where two or more persons severally claimed delivery of the same 
property, or payment of the same debt, or rendering of the same 
duty, under different titles or in separato interests, from another 
person, and the latter did not know to which of the claimants lie 
ought to deliver the property, or pay the debt, or render the duty ( k ). 
The jurisdiction in oquity was supplementary to that at law in the 
sense that a bill of interpleader would not lie where thore was a 
remedy by interpleader at law (/), and to some extent equity followed 
in interpleader the analogy of the remedy at law(m). 

67. To maintain a bill of interpleader it was necessary that 
the plaintiff should himself claim no interest in the subject-matter 
of the suit (n). And interpleader did not lie where the person hold- 
ing the property, or owing the debt or duty, was under a contract 
with, or in a relation to, one of the claimants which rendered 
him personally liable to that claimant apart from the question of 
property (o). Thus it did not lie where an agent was exposed to 
claims by his principal and also by a third party (p), unless an 


( /) Mitford on Pleadings, p. 141 ; Crawsliay v. Thornton (18.‘i7), 2 My. & Or. 

I, 21. 

(</) Story, fl. 805 ; see as to interpleader at law, Reeves, History of English 
Law (Einlason), YoL II., pp. 637 et seq. 

(h) Sco Langstons. Boylslon (1793), 2 Ves. 101. 

(?) Mitford on Pleadings, p. 141 ; Jones v. Thomas (1854), 2 Sul. & G. 186. 
In Pearson v. Cardon (1831), 2 Russ. & M. 606, 613, Lord Brotoham described 
the jurisdiction in interpleader as strictly a concurrent jurisdiction; but tliero 
was no exact line of demarcation between the concurrent and auxiliary jurisdic- 
tions, and it is needless now to attempt to draw one. 

(&) Story, s. 806 ; Mitford on Pleadings, p. 48 ; Ci'awshay v. Thornton , supra , 
at p. 21; Glyn v. Duesbury (1840), 11 Sim, 139, 147; Sieveking v. Behrens 
(1837), 2 My. & Or. 581 ; Hoggart v, Cutts (1841), Or. & Ph. 197 ; Deslwrough 
v. Harris (1855), 5 De G. M. & G. 439. As to conflicting claims to money 
due under a charterparty, see Rusden v. Pope (1868), L. R. 3 Exch. 269. 

i l) Langston v. Boylston, supra ; Burnett v. A nderson (1816), 1 JMer, 405. 
m) Metcalf v. Harvey (1749), 1 Yes. Sen. 248. 

n) Mitchell v. Hayne (1824), 2 Sim. & St. 63 ; Moore v. Usher (1835), 7 Sim. 383. 
o) See per Lord OottenKam, L.O., in Crawshay v. Thornton , supra. 
p) Cooper v. De Tastet (1829), Taml. 177 ; Pearson v. Cardon (1831), 2 
Russ. & M. 606, 609 ; Crawshay y. Thornton (1837), 2 My. & Or. 1, 22r-24, 
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interest had been created by the principal in favour of the third 
party (q ) ; or where a person claimed rent from a tenant adversely to 
the person whom the tenant had recognised as landlord ( r), unless 
such claim arose derivatively out of the lessor's title (s). But inter- 
pleader lay in favour of a tenant where conflicting claims were made 
by persons entitled to annuities, or to divided parts of a rentcharge 
.secured on the land (a). Interpleader lay also where one of the 
conflicting claims was legal and the other equitable ; and where both 
were equitable (6). In the last case the proceedings were entirely 
in equity. Where the claims, or one of them, were legal, they were, 
as far as practicable, adjudicated upon in equity ; but where necessary 
the parties were ordered to interplead at law, or an issue at law was 
directed (c). 

(viii.) Billa of Peace . 

68 . The principle that the Court of Chancery would interfere 
to prevent multiplicity of suits was the foundation of the jmjjpiction 
to entertain bills of peace. By a bill of peace the plaintiff* sought 
to establish a right which was capable of being, or had actually 
been, disputed in several actions, and claimed a perpetual injunc- 
tion against future litigation (d). It might be resorted to either 
where one person claimed or defended a right against many, or 
where many claimed or defended a right against one (e). It lay, 
for instance, where one person claimed a right of way extending 
over the lands of several landowners, and the bill might be filed 
before any action had been commenced at law (/). It was sufficient 


(i q ) Smith v. Hammond (1833), 6 Sim. 10; Wright v. Ward (1827), 4 Russ. 215, 
220. And if, after a deposit, the depositor assigned his interest, and a dispute as 
to the assignment arose between him and the assignee, the depositary might 
interplead ( Crawford v. Fisher (1842), 1 Hare, 436, 440) 

(r) Metcalf v. Herveg (1749), 1 Yes. Sen. 248; Pangey v. Angove (1794), 2 
Ygr. 304, 310; Crawshay v. Thornton , supra ; Sua y t y. Welch (1839), 4 My. & Or. 
305, 316, 317 ; Cook v. Jlosslyn (Earl) (1859), 1 Gift. 167. “The true doctrine, 
supported by the authorities, would soem to he, that in cases of adverse 
independent titles, the party holding the property must defend himself as well 
as he can at law ; and he is not entitlod to the assistance of a court of equity ; 
for that would be to assume the right to try merely legal titles upon a controversy 
between different parties, where there is no privity of contract between them 
and the third person, who calls for an interpleader ” (Story, s. 820). 

( s ) Hodges v. £7/11^(1787), 1 Cox, Eq. Gas. 35 7; Clarke v. Byne (1807), 13 
Vos. 883 ; Jew v. Wood (1841), Cr. & Ph. 185. 

(a) Aldrich v. Thompson (1787), 2 Bro. C. 0. 149 ; Angell v. Hadden (1808), 
15 Ves. 244; (1809), 16 Yes, 202; (1817), 2 Mer. 164; Mitford on Pleadings, 
p. 142, n. (p); Story, s. 811. 

( b ) Story, e. 808; Paris v. Gilham (1813), Coop. G. 56; Boltm {Duke) v. 
Williams (1793), 4 Bro. C. 0. 297, 309; 2 Yes. 138, 151, 152; Morgan v. 
Marsack (1816), 2 Mer. 107 ; Wright v. Ward (1827), 4 Buss. 215 ; see Martinius 
v. Helmuth (1817), 2 Yes. & B. (2nd ed.) 412, n. 

(c> 'Story, s. 822. 

(d) Story, s. 853. 

(e) Story, s. 854; Mitford on Pleadings, p, 146; Tenham ▼. Herbert 

2 Atk. 483. • 

(/) York Corporation V. Pilkington (1737), 1 Atk. 282; s m Sheffield Water- 
works v. Yeoman (1866), 2 Oh. App. 8 ; City of London Sewers Commissioners v. 
Glas&e (1872), 7 Ch. App. 456. \ A plaintiff could come into equity on a legal title 
Wore establishing his title at law, in order to prevent multiplicity of suits or 
irremediable injustice * otherwise he had to establish his title at law before 
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to make some only of the adverse claimants jparties, and an issue sbot.i. 
was in general directed to settle the question of title at law. If the Natttrt and 
result was favourable to the plaintiffs title, a decree was made Extent of 
restraining further litigation upon it (g). Similarly, where some ® Wattle 
persons sued on behalf of themselves and others in respect of the Jn^sdie* 
same right, as where certain of the tenants of a manor Sued the lord tton ‘ 
on behalf of all the tenants to establish a right of common ( h ). 

In certain cases — notably in ejectment — the courts of common 
law did not treat one action as finally determining the right as 
between the parties or their successors in title, but allowed the same 
question to be repeatedly litigated (i). In equity, however, after a 
question had been satisfactorily settled at law, a perpetual injunction 
would be granted to restrain further litigation (A;) . And in suitable 
cases the remedy by injunction is still available to prevent vexatious 
litigation ( l ). 

gU (ix.) Ne exeat regno. > 

69 . The writ of ne exeat regno , which was issued in certain Writ of ne 
cases to prevent a defendant from leaving the country during the exeat re 9 no > 
pendency of the suit, was chiefly incidental to the exclusive 
jurisdiction. Formerly, where a claim was made at law, the plaintiff 
could arrest the defendant on mesne process and require him to give 
bail for his appearance (m). The writ of ne exeat regno was used for 


obtaining relief in equity by way of perpetual injunction [Welby v. Rutland 
[Duke) (1773), 2 Bro. Pari. Oas. 39). Consequently whore a legal right was in 
dispute between two only, one of them could not sue in equity to establish his 
right and be quieted in the possession of it ( Tenham v. Herbert (1742), 2 Atk. 
483 ; Weller v. Smeaton (1784), 1 Bro. 0. C. 572). 

[g) Story, s. 854. 

(A) Smith v. Brownlow [Earl) (1870), L. B. 9 Eq. 241. It is sufficient if the 
plaintiffs sue in respect of a common right, although they may have different 
rights inter se [Warrick v. Queen's College , Oxford (1871), 6 Oh. App. 716, per 
Lord Hatherley, L.C., at p. 726). So, to prevent a multiplicity of suits, several 
copyholders might file a bill to be relieved from an excessive fine, though such 
a bill could not ne filed by one only [Cowper v. Clerk (1732), 3 P. Wms. 155). A 
similar object is now attained by the joinder of plaintiffs or defendants under 
B. S. 0., Ord. 16, rr. 1, 4 ; see title Practice and Procedure. 

(t) Bath [Earl) v. Sherwin (1706), Prec. Oh. 261, where Lord CoWEER, L.C., 
considered that this was a grievance which Parliament, and not the Court of 
Chancery, should correct, but his refusal to interfere was overruled by the 
House of Lords (see next note). 

(k) Bath [Earl) v. Sherwin (1709), 4 Bro. Pari. Cas. 373, n. In this case 
there had been five trials. In Leighton v. Leighton (1720), 1 P. Wms. 071 ; 4 
Bro. Path Oas. 378, the injunction was granted after two trials, both adverse 
to the defendant in equity ; see Devonsher v. Newenham (1804), 2 Sch. & Lef. 
199 208. 

(l) Orepe {J. B.) v. Loaih, Halted y. Grepe (J.) (1887), 37 Oh. D. 168, O. A. ; 
Kinnavrd [Lard) v. Field , [1905] 2 Oh. 306, 0. A. ; of on action may be dismissed 
on this ground [Egbert v. Short , [1907] 2 Oh. 206). See B. S, 0., Ord. 25, r. 4; 
Be Norton' 8 Settlement , Norton v. Norton , [1908] 1 Oh. 471, 0. A.; Be Page, 
mtl v, Fladgate, [1910] 1 Oh. 489, 0. A. 

(wi) Arrest on mesne process at law, has, been abolished, and a corresponding 
but ) mow restricted process is given by s. 6 of the Debtors Act, 1869 (82 & 33 
Yifct;*o. 62). Where a plaintiff at law proves Oh oath that he has a good cause of 
action lot £50 or upwards against the defendant, and that there is probable cause 
for belieying that the defendant is about to leave England, and that his absence 
will materially prejudice the plaintifl the prosecution of the action, the 
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a corresponding purpose in equitable demands (n). It was only 
issued after a bill had been filed, and was not available in cases of 
legal demand (o), except where equity had concurrent jurisdiction, 
as in account (p). It thus constituted a species of equitable bail(q). 
For the writ to be issued it was essential that the claim should be a 
debt or pecuniary demand ; certain in its nature and not contingent; 
and presently due. Hence the writ was not available where the 
claim was unliquidated or in the nature of damages (r). And it had 
to be clearly established by the evidence that the amount claimed 
was due (s), and that the defendant was about to leave the country ( t ). 
It was not necessary to show that he was going abroad to avoid the 
demand ; it was sufficient if the debt would be in danger (a). The 
writ was also available for the purpose of enforcing alimony ordered 
to be paid by the Ecclesiastical Court, since that court could not 
compel the husband to find bail (b) ; but it was available only for 
arrears and costs (c). 

The writ of re exeat regno is, since the Judicature Aftts, still 
available in the case of equitable claims, but apparently it is 
restricted to claims which, if they were legal, would fall within 
s. 6 of the Debtors Act, 1869 (d). Otherwise the principles govern- 
ing the former practice prevail, and the writ is only issued where 
the demand is a liquidated pecuniary demand, not contingent, and 
presently payable (e); though, where a peremptory time for 


dofondant may bo arrested and imprisoned for not more than six months till ho 
gives security not to go out of .England without the leave of tho court. Hut he 
cannot be kept in prison after final judgment ( Hume v. Druyff (1S73), L. E. 8 
Exch, 214). As to the practice, see It. S. 0., Ord. 69 ; and title Practice -and 
Procedure. 

(n) The writ was a prerogative writ, and was originally used for political 
purposes. In tho sixteenth century it came to be used in equity in aid of civil 
process (Story, s. 1467) ; but it was applied in cases of private right with great 
caution and jealousy (Tomlinson v. JlarrUon (1802), 8 Ves. 32; see Wh Rehouse 
V. Partridge (1818), 3 Swan. 365, 379). 

(o) Ex parte Brunlcer (1734), 3 P. Wins. 312; see Jackson v. Petrie (1804), 
10 Yes. 164. 


( >) Jones v. Alephsin (1810), 16 Yes. 470 ; Flack v. Holm (1820), 1 Jac. & W. 
405, 414 j Lees v. Patterson (1878), 7 Ch. D. 866. Siuco tliore was concurrent 
jurisdiction in matters of account, the writ was allowed in a case where the 
dofendant admitted a balance to be due from him, though tho plaintiff alleged 
that the amount due was greater (Jones v. Sampson (1803), 8 Yes, 593). 

(q) Etches v. Lance (1802), 7 Yes. 417 ; see Ex parte Brunlcer , supra. After 
bail given at law, the writ was not issued (Amsinck y, BarUay (1803), 8 Ves. 

(rj Cocky . Ravie (1801), 6 Yes. 283; Blaydes v. Calvert (1820), 2 Jac. & W. 
211 . 


(s) Jenkins v. Parkinson (1833), 2 My. & K. 5, 13; but with respect to the 
balance of an account, it was enough to swear to belief that a certain sum was 
duo (Hyde v. Whitfield (1815), 19 Yes. 342; Jenkins y. Parkinson , supra). 

Etches v. Lance , supra ; ffydev. Whitfield , supra; Jones v. Alephsin , supra, 
la) Tomlinson v. Harrison , supra. 

(b) Vandergucht v. De Blaquiere (1838), 8 Sim. 315, 322. 

(c) Dawson \ Dawson (1803), 7 Yes. i73. 

(d) Drover v. Beyer (1879), 13 Ch. D. 242, 0. A . f per Jessel, M.E., atp. 243 

“ Under the present practice the writ of ne exeat regno is not to be issued except 
in cases which come within the provisions of s. 6 of the Debtor* Act. 1869,” 
See title Constitutional Law, Yol. VII., p. 84. 

(e) Oolverson v. Bloomfield (1885), 29 Ch. D. 341, O. A. 
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payment of money already due has been fixed by the court, this 
last requirement does not prevent the issue of the writ before 
that time(/). 

Sect. 2. — The Present Exercise of Equitable Jurisdiction by all 
Divisions of the High Court . 

70. The twofold system of jurisdiction at law and in equity 
was put an end to by the Judicature Act, 1873(0). The general 
scope of the Act was to enable a suitor to obtain by one proceeding 
in one court the same ultimate result as he would previously have 
obtained either by having selected the right court, as to which there 
was frequently a difficulty, or after — as was sometimes necessary — 
having been to two courts in succession (/i). This was effected by 
uniting the High Court of Chancery, the superior courts of common 
law, and the other superior courts into one Supreme Court of 
Judicature (i), which was divided into the High Court and the Court 
of Appeal (7c), and transferring to the High Court tfte jurisdictions of 
these various courts, including the jurisdiction of the High Court of 
Chancery as a common law court as well as a court of equity (l). 
Certain matters, comprising the chief heads of the jurisdiction of 
the old Court of Chancery — administration of estates, partnerships, 
mortgages, raising of portions and other charges on land, realisation 
of property subject to lien3 and charges, execution of trusts, rectifica- 
tion and cancellation of deeds, specific performance, partition, 
and wardship of infants — were specially assigned to the Chancery 
Division of the High Court (m). 

71. The fundamental idea of the Judicature Act, 1873, is to 
avoid multiplicity of proceedings (n). This is expressed in the pro- 
vision that the High Court and Court of Appeal, in every cause 
or matter pending bofore them, shall grant all such remedies as 
any of the parties may appear to be entitled to in respect of every 
legal or equitable claim properly brought forward by them in the 


(/) Sobey v. Sobey (1873), L. R. 15 Eq. 200. If the defendant does not move 
to discharge the writ, it will bo deemed to have been properly issued, and he 
cannot recover damages for any irregularity ( Lees v. Patterson (1878), 7 Ch. D. 
866 ). 

(</) 36 & 37 Yict. c. 66; and soo title Courts, Yol. IX., pp. 51 — 65. 

(A) Torkington v. Magee , [1902] 2 K. B. 427, per Channell, J., at p. 430. 

(i) Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 3. 

(k) Ibid., s. 4. 11 The court is now not a court of law or a court of equity ; it 
is a court of complete jurisdiction ” (Pugh v. Heath (1882), 7 App. Cas. 235, per 
Earl Cairns, at p. 237) ; see Salt v. Cooper (1880), 16 Oh. D. 544, 553, 0. A.; 
Antrim Land etc . Co. v. Stewart , [1901] 2 I. R. 357, 0. A., per Palles, O.B., at 
p. 364. 

(0 Judicature Act, 1873 (38 & 37 Yict. c. 66), s. 16. 

S The effect of the Judicature Acts is frequently referred to as “ the fusion 
7 and equity/ * but exception has been takon to the accuracy of this phrase. 
“ It was not any fusion or anything of the kind ; it was the vesting in one 
tribunal the administration of law and equity in every causo, action, or dispute 
which should come before that tribunal ” (Salt v. Cooper , supra, per Jessel, M.R., 
at p. 549). 

(n) McGowan v. Middleton (1883), 11 Q. B. D.464, 0. A., per Brett, M.R., at 
p. 468. 


6) 

*4 
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Union of the 
Courts of Law 
and Equity. 


All remedies, 
legal and 
equitable, 
granted 
in same 
proceedings. 
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cause or matter (o); <30 ihg,t, a@ far as possible, all the matters so in 
controversy between the parties may be completely and finally 
determined, and all multiplicity of legal proceedings concerning 
any of such matters avoided (p). 

72 . This general declaration of the policy of the Act is 
preceded by particular provisions : (1) that a plaintiff claiming to 
be entitled to any equitable estate or right, or to relief upon any 
equitable ground against any deed, instrument, or contract, or 
against any right, title, or claim asserted by the defendant, or to 
any relief founded on a legal right which formerly could only have 
been given in equity, shall receive in the High Court the same 
relief as would formerly have been given by the Court of 
Chancery (q ) ; (2) that a defendant claiming to be entitled to any 
equitable estate or right, or to relief upon any equitable ground 
against any deed, instrument, or contract, or against any right, 
title, or claim asserted .by the plaintiff, or alleging any ground of 
equitable defenc6 to any claim of the plaintiff, .may use such claim 
or such ground of equitable defence by way of defence to the claim 
of the plaintiff as effectively as he could have done in a suit in 
Chancery (r) ; (3) that a defendant may counterclaim in respect of 


( 0 ) Judicature Act, 1873 (36 & 37 Viet, c, 66), 0 . 24 (7); see O'Kteffev. Walsh , 
[1903] 2 L B. 681, C. A., per Lord O’Bkien, C.J., at p. 709. But this clause 
does not extend the remedies previously available. It only enables the High 
Court and every branch of it to give effect to all the remedies which could have 
been given before the Act by any court which was made a member of the High 
Court (The James Westoll , [1905] P. 47, at p. 51) ; see The Becepta, [1893] P. 265. 

(p) The provision of s. ?4 (7) is expressed in wide torms, and applies to any 
remedy whatever, and to any claim, whether the original claim or not, which is 
brought forward in the cause and relates to the matter in dispute in the cause. 
The cause is pending so long as tho final judgment remains unsatisfied, and 
hence a receiver may be appointed by way of equitable execution upon applica- 
tion in tho action, although there was originally no claim for a receiver ( Salt v. 
Cooper (1880), 16 Ch. D. 544, 550, 0. A.). But this principle has not been 
applied to a charging order on shares obtained by a judgment creditor, and 
to enforce the order a new action must be brought (Leggatt v. Western (1884), 12 
Q. B. 1). 287 ; Kolchmann v. Meurice , T1903] 1 fC. B. 534, 0. AX 

(q) Judicature Act, 1873 (36 & 37 Viet- o. 66), s. 24 (1). But an equitable 
claim is still subject to the rule that a plaintiff who comes for equity most do 
equity, and he may be put upon terms ( Lodge v, National Union Investment Co 
Ltd., [1907] 1 Ch. 300); though he may get a declaration of his mere legal 
right without terms ( Chapman v. Michaehon , [1909] 1 Ch, 238, 0. A. ; see 
note (a), p. 31, post). 

(r) Judicature Act, 1873 (36 & 37 Viet. o. 60), s* 24 (2). Thus in a foreclosure 
action the mortgagor may raise questions as to the mortgagee’s charges which 
would formerly have required the filing of a cross bill ( Eyre v, Hughes (1876), 
2 Ch. D. H8); in an action for a debt by a trustee, the defendant may set up 
a claim pf his own against the cestui que trust ({iankes v. Jarvis , [1903] i K. B. 
649) ; a legal right to possession of land cannot be enforced if the defendant 
hap an equitable right to prevent its enforcement (Warren v, Murray , [1894] 
2 Q. B. 648, 0. A., per Lora Ksiibk, M.B.* at p, 652) ; where there is m equit- 
able claim by the defendant to have a deed set aside, the King’s Bench Division 
can treat it as set aside for the purpose of the action, though an action in the 
Chancery Division must T|)e brought to set it aside in the future (Mostyn y. West 
Mqttyu Coal and Iron Co, (1876), 1 C. P. B, 145, 150) ; and the court, if thw 
.evidence on which it can rectify an instrument on the ground of mistake, can 
treat it as rectified {Brcslauef Y. Harwich (1870), 24 W. B. 901), and order per- 
formance of an agreement thus rectified (Olley v Fisher (1886), 34 Ch. B, 367 ; 
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any equitable estate ot right, or other matter of equity, and also in &*(rr. t. 

respect of any legal estate, right, or title, and may obtain relief Present 

accordingly to the same extent as in an action instituted by him E*eMse of 
against the plaintiff; and also may claim and obtain relief against 
other persons, whether already parties or not (s) ; (4) that the High J ^ 

Court shall recognise and take notice of equitable estates, titles, and 
rights, and equitable duties and liabilities appearing incidentally in, — — ' 

the course of any cause or matter, in the Same manner as the Court’ 
of Chancery would have recognised and taken notice of the same in 
a suit in Chancery (a). Since lull legal and equitable relief can 
now be given in the same court, it follows that it is no longer 
necessary, as under the former practice ( b ), for a court administering 
equity to restrain by injunction the prosecution of proceedings at 
law ; and injunctions for this purpose are accordingly abolished, it 
being provided that any matter of equity which would have afforded 
ground for an injunction may be relied on by way of defence (c) ; 
but the former right to apply for a stay qf proceedings is 
preserved (d). 

Borrowes v. Delaney ('IS 89), 24 L. R. Ir. 503 ; Shrewsbury and Talbot Cab and 
Noiseless Tyre Co. V. Shaw (1890), 89 L. T. Jo. 274; doubted by Neville, J., 
in Thompson v. Hickman , [1907] 1 Ch. 550, 501). But effect will be given to the 
defence only upon equitable terms. Thus a defendant setting up an equitable 
right to a lease must consent to accept a legal lease on the terms of the equitable 
lease ( Thdlusson v. Liddard , [1900] 2 Ch. 635, 646). And a defendant resorting 
to equity for his defence must take the equitable principles applicable to the 
circumstances in their entirety ( Steeds v. Steeds (1889), 22 Q. B. D. 537, 541). 

(s) Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 24 (3). The mero fact that 
a defendant counterclaims in an action in the King’s Bench Division for 
rectification of a deed or specific) performance is not in il self a ground for trans- 
ferring the action to the Chancery Division (Storey v. Waddle (1879), 4 Q. B. D. 

289, C. A.); and as to counterclaims, see McOowan v. Middleton (1883), 11 
Q. B. D. 464, C. A. 

(a) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 24 (4). Thus, a legal right, 
such as that of an execution creditor, is subject to all equities affecting the 
property {Simultaneous Colour Printing Syndicate v. Foweraker , [1901] 1 K. B. 

771 ; compare lie Standard Manufacturing Co., [1891] 1 Ch. 627, 641, O. A.) ; 
where money is borrowed without authority, the equitable right of subrogation 
is recognised {Bannatyne v. Maclver, [1906] 1 K. B. 103, 109, C. A.); where 
an instrument has been obtained by undue influence, the equity arising there- 
from renders it unenforceable {Chaplin dr. Co Ltd. v. Brarrimall, [1908] 1 K. B. 

233, 0. A.) ; and effect is given to equities in interpleader proceedings {Usher 
V. Martin (1889), 24 Q. B. D. 272 ; Jennings v. Mather, [1901] 1 lL B. 108, 

116). 

a (6) See p. 4.7, ante . 

(c) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 24 (5) ; Oarbutt v. Fawcus 
, 1 Ch. D. 155, 0. A.; Wright v. Redgrave (1879), 11 Oh. D. 24, 0. A. ; 
is applies also to the Probate, Divorce and Admiralty Division ; Marshall 
v. Marshall (1879), 5 P. D. 19 (defendant in a suit for restitution of conjugal 
rights setting up a deed binding the plaintiff not to sue). 

{d) Proviso to Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 24(5). Conse- 
quently where an injunction could formerly have been obtained to restrain a 
suit, the defendant can now apply at once for an order staying the aotion 
instead of waiting till he has delivered his defence ; See White v, Barrow (t90l), 

50 W. R. 166. But an injunction could not have been obtained if there was a 
good defence to the aotion at law; the plaintiff in eqtiity was bound to show 
spine equitable ground for relief ; and, apparently, this is Still necessary in 
btdet to procure a stay of proceedings {Brooking v. Maudstay, Son and Field 
(1888), 88 Ch. D. 636, 644). The proviso simply keeps allVe the jurisdiction 
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73. The Judicature Act, 1878(e), lays down certain rules, either 
varying or affirming the previous rules in equity or at law as to 
specific matters— administration of insolvent estates, exemption 
of express trusts from the Statutes of Limitation, equitable waste, 
merger, actions by mortgagors in respect of the mortgaged land, 
assignments of choses in action, stipulations not of the essenco 
of a contract, injunctions and receivers, and the custody and 
education of infants ; and then provides generally that in all 
other matters in which there is any conflict between the rules of 
equity and the rules of the common law, the rules of equity shall 
prevail (/). This provision relates to matters of substantive law 
and not of mere practice^); it does not mean that the procedure 
of the Court of Chancery is to be followed in ordinary common 
law actions (ft). 


Distinction 74. It is not provided by the Act that legal and equitable rights 
between legal shall bo treated as identical (i); and the same distinction exists 
^ht^noT ble between l e 8 a l an( ^ equitable estates and interests as before the Act ( k ). 

abolished. " ' “ 

which existed before the passing of the Act. It con Tors no new jurisdiction to 
stay proceedings ( The James Westoll , [1905] P. 47, 0. A.). 

(e) 36 & 37 Viet. c. 66, s. 25 (1) — (8), (10) ; soo Torlzington v. Magee , [1902] 2 
K. B. 430, 431. Sub-s. 1, as to the administration of insolvent estates, is 
replaced by s. 10 of the Judicature Act, 1875 (38 & 39 Viet. c. 77). 

(/) Judicature Act, 1873 (36 & 37 Viet. c. 66), a. 25 (11) ; see Pugh v. Heath 
(1882), 7 App. Cus. 235, 237, where it was said that the effect of the Judicature 
Acts has not been to abolish the distinction between law and equity. Both legal 
and equitable principles are now administered by the same tribunal, and where 
the rules of equity and the rules of law are at variance with reference to the 
same matter, the rules of equity are to prevail. It has been questioned whether 
this provision has any substantial operation (Maitland, Equity, pp. 156—159), 
and in general the rules of equity are concerned with different matters from those 
at law and do not conflict with them ; see Powell v. Brodhurst , [1901] 2 Oh. 160, 
164, that payment of a debt to ono of two joint creditors is still a discharge of 
the debt ; but instances of the prevalence of an equitablo rule will be found in 
Job v. Job (1877), 6 Ch. I). 562, p. 48, note (7c), ante ; Lowe v. Dixon (1885), 16 
Q. B. D. 455, p. 30, note (s), ante ; Vibart v. Coles (1690), 24 Q. B. !D. 364, C- A., 
p. 36, note (m), ante ; Steeds v. Steeds (1889), 22 Q. B. D. 537, p. 164, note (7), 
post ; and in Gibbs v. Guild (1882), 9 Q. B. D. 59, 0. A. (Statutes of Limitation 
excluded by fraud). 

(a) La Grange v. McAndrew (1879), 4 Q. B. D. 210. ‘‘Practice” and 
“ Procedure ” denote the mode of proceeding by which a right is enforced, as 
distinguished from the law which gives or defines the right ( Poyser v. Minors 
(1881), 7 Q. B. D. 329, 335, 0. A.). 

(h) Harrison v. Rutland ( Duke ), [1893] 1 Q, B. 142, 149, C. A. Thus, in an 
action on a money bond accord and satisfaction may now be pleaded without 
any release under seal, in accordance with the fonner rule in equity ( Steeds v. 
Steeds , supra) ; and payment to one of two obligors is not necessarily a defonce 
to a claim by the other, since in equity they are primd facie interested as tenants 
in common (Steeds v. Steeds , supra ; soe Powell v. Brodhurst , supra). 

(i) Joseph v. Lyons (1884), 15 Q. B. D. 280, 286, C. A. 

(7c) Thus, an assignment of after-acquired chattels still gives only an equit- 
able interest (Joseph v, Lyons , supra; Hollas v. Robinson (1885), 15 Q. B. D. 
288, 0. A.); an equitable assignment of leaseholds does not operate as a legal 
assignment (Gentle v. Faulkner , [1900] 2 Q. B. 267, 275, 277, 0. A.) ; the owner 
of an equity of redemption has, apart from statute, only equitable rights, and 
cannot enforce his rights against a tenant as though he were legal owner 
( Matthews v. Usher, [I960] 2 Q. 13. 535, C. A.). Though, where a poison entitled 
'in equity to an interest in land under an agreement is also entitled to specifio 
performance, and to have his interest turned into a legal interest, he will, in a 
court having jurisdiction to order specifio performance, be treated as having 
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Where tbe court is dealing with questions *of legal right, the Sect. 2 . 
principles established at law prevail (Z). Present 

Moreover, relief on equitable grounds is only obtainable in cases Exercise of 
where it would have been granted by a court of equity before the Equitable 
Act. Consequently the equitable doctrine that part performance J^sdUstion 
will take a contract for sale of land out of the Statute of Frauds Co 5* 1 
has not been extended by the Act to other contracts generally, such — ' 
as a contract of service (m). But in matters of procedure a person ’ 
equitably entitled may have an advantage by reason of the fusion 
of jurisdiction. Thus the plea of purchase for value without notice 
is now no bar to discovery in aid of the legal title (n). 

Part II. — Principles Affecting Relief in 

Equity. 

Sect. 1. — Equity acts in Personal. 

75. A court of equity operates primarily in personam and not Equity acts 
in rem(o)-j and in the exercise of its jurisdiction in personam it ^personam. 
will compel the performance of contracts and trusts relating to 
property which is not locally within the jurisdiction (p). And 
actions for foreclosure of mortgages (q), or for accounts between 

tho rights of a legal owner ( Walsh v. Lonsdale ( 1 S82), 21 Ch. D. 9, C. A.) ; hso 
Manchester Brewery Co. v. Coombs , [1901] 2 Ch. 008, 017. 

[l) Colls v. Jiomeand Colonial Stores, Ltd., [1904] A. 0. p. 179, 188. 

(m) Britain v. Rossiter (1879), 11 Q. 13. D. 120, C. A. “Tho true construction 
of the Judicature Acts is that they confer no new rights ; they only confirm the 
rights which previously wore to bo found existing in the courts either of law 
or of equity; if they did more, they would alter the rights of parties, whereas 
in truth they only change the procedure,” per Brett, L.J., at p. 129 ; and see 
per Cotton, L.J., at p. 131 ; Stumorc v. Campbell cfe Co., [1892] 1 Q. B. 314, 316, 

C. A. But tho doctrine of part performance probably applies to all contracts of 
which the Court of Chancery would have granted specific performance, and 
apparently these were not confined to contracts for sale of land ( Maddison v. 

Alderson ( 188:5), 8 App. Cas. 467,474; McManusv. Cooke (1887), 35 Ch.D. 681,690). 

(w) Tnd, Co</pe & Co. v. Emmerson (1887), 12 App. Cas. :*00; and seep. 78, post. 

(o) See Ashb., p. 51. But the Court of Chancory found it necessary to enforce 
its decrees by process against the property of the defendant, and this it did by 
sequestration {ibid., p. 41) ; and see title Execution. 

{p) Archer y. Preston (undated), cited in Arglasse v. Muschamp (1682), 

1 Yern. 75, 77 ; Penn v. Baltimore {Lord) (1750), 1 Ves. Sen. 444; 1 White & 

Tud. L. C., 7th ed., p. 755 (as to tho specific performance of a contract relating 
to land situate abroad) ; Kildare {Earl) v. Eustace (1686), 1 Yern. 419; Ewing 
v. Orr Ewing (1883), 9 App. Cas. 34, per Lord Selbornk, L.O., at p. 40 ; Re 
Clinton , Clinton v. Clinton (1903), 51 W. B. 316 (as to the execution of trusts 
of property situate abroad). See notes to Arglasse v. Muschamp, supra ; and 
see the Btatemoni of the limits of tho doctrine in 1) esc humps v. Miller , [190S] 

1 Ch. 856, per Parker, J., at p. 863. 

(o) Toller v. Carteret (1705), 2 Yern. 494 (foreclosure of mortgage of Island 
of Sark); Paget v. Ede (1874), L. B. 18 Eq. 118 (land in the West Indies); 

Athol {Earl) v. Derby {Earl) (1672), 1 Cas. in Oh. 220 (portions charged on 
Isle of Man) ; Re Courtney , Ex parte Pollard (1840), Mont. & Ch. 239 (enforce- 
ment of equitable mortgage of land in Scotland); Duder v. * Amsterdamsch 
Trustees Kantoor , [1902] 2 Ch. 132 (equitable charge) ; oompare British South 
Africa Co. y. De Beers Consolidated Mines , Ltd., [1910] 1 Ch. 354 (clog on the 
equity of redemption of foreign property declared invalid); in 0. A. (1910), 54 
Sol. Jo. 679. 
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StadT' i. mortgagor and mortgagee (r), or for a receiver (*), are entertained 

Equity in this country though the mortgaged property is out of the 

' Acts in jurisdiction. The same is the case with regard to actions relating 

Personam, t 0 property abroad in which relief is sought on the ground of 

fraud, since fraud is Upon the conscience of the party (a ) ; or 
where relief is sought on the ground that a judgment obtained 
abroad is being made the instrument of gross injustice (fc). 

Limits of the But the court will only intervene where the defendant is resident 
jurisdiction. here j and where its order can be executed by the process of the 
court. Consequently there can be no order for partition of property 
abroad, since this would involve the sending of a commission out of 
the jurisdiction ( d ) ; nor can there be a decree for delivery of posses- 
sion of land situated abroad (e), nor for recovery of a rentcharge, for 
which the proper remedy is a local action (/) ; nor would a court of 
equity under the former practice direct an issue at law to try the 
validity of a will of lands abroad (g); nor will it determine a claim 
depending on the title to land in a foreign country strictly so called 
— that is, being no part of the British dominions or possessions — 
simply because the parties happen to be here ( h ) ; unless, having 
jurisdiction as to personalty, it extends its jurisdiction to the realty 
because the two are so mixed together that it is impossible to separate 
them (i). And the court will not interfere where there is already 
litigation in the appropriate foreign court (j). Nor will it make an 
order which involves a breach of the foreign law properly governing 
the property or its disposition (ft). 

Where the relief prayed falls within the above principles, the 
jurisdiction is exercisable not only in respect of property in the 
dominions of the Crown, but also in foreign countries (l). 


(r) Scott v. Nesbitt (1808), 14 Yes. 438 ; see also titles Mortgage ; Receivers. 
fa) Mercantile Investment Trust Co. v. River Platt Trust Co if [1892] 2 Ch. 303. 

(a) Angus v. Angus (1737), West temp. Hard. 23; see Arglasse y. Muschamp 
(1862), 1 vorn. 75. 

(b) Cranstown ( Lord ) v. Johnston (1790), 3 Yes. 170, 183. 

\c) Matthaeiv . Galitzin (1874), L. R. 18 Eq. 340; see Oookney y. Andmon 
(1863), 1 De G h J. & Sm. 365. 

{d) Cartwright v. Pettus (1675), 2 Cas. in Ch. 214 ; S. 0., sub. nom, Carteret v. 
Petty, 2 Swan. p. 323, n. 

(c) Roberdeau v. Rout (1738), 1 Atk. 543. Partly on account of the difficulty of 
dealing with the possession, an action does not lie here for trespass to land 
abroad ( British South Africa Co. r * Companhia de Mozambique , [1893] A. 0. 602, 
625 ; and as to the jurisdiction in equity, eee per Lord Hbksohell, L.C., at 
p. 626) ; see also title Action, Vol. I., p. 51. 

(/) Whitaker v. Forbes (1875), 1 0. P. D. 51, 0. A. 

M Pike v. ffoare (1763V 2 Eden* 182. 

(ft) Re Hawthorne, Graham v. MaSsey (1883), 23 Ch. D. 743. And the court 
will not make an order establishing a lien on foreign land (Norris ▼. Chambres 
(1861), 29 Beav. 246). 

* (i) Re Clinton, Clinton y. Clinton (1903), 51 W> R. 3l6. 

J) Norton y. Florence Land and Public Works Co. (1877), 7 Ch, D, 333. 

(ft) Waterhouse v. Stans field (1851), 9 Hare, 234 ; see generally title Conflict 
OF LAW3, Vol, YL, pp. 798 tit eeg. 

2 Angus v. Angus, supra ; though Some of the cases confined the juns- 
on to dominions of the Crown by the principle that the different courts 
of equity derive their jurisdiction from the some source (Foster v. Vaskdl 
(1747;, 3 Atk. 587) ; and as regards Ireland the additional reason was Used 
that thf) English courts had a superintendent power over those ih Ireland 
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f*' t *. 

Shot. 2. — Equity gives Account of Profit, it, not Damages. 

76 . The principle underlying relief at law is that the plaintiff 
has suffered loss by the breach of contract or wrongful conduct of 
the defendant, and damages are awarded for the purpose of making 
good this loss. The principle underlying relief in equity is that the 
defendant has improperly received or withheld property, or profits 
from property— such property or profits belonging to the plaintiff 
— and he is required to restore the property, or to account for the 
profits (m). Thus at law the extent of the remedy is measured by the 
loss to the plaintiff, and this is covered by the damages awarded ; 
in equity the extent of the remedy is measured by the gain to 
the defendant, and this is ascertained by directing an account 
against him(n). These two measures may have quite different 
results (o). Hence, where damages were claimed the appropriate 
remedy was at law, and equity declined jurisdiction (p); and primd 
facie this was so in cases of breach of contract, and in ordinary 
cases of fraud (q). The remedy of specific performance in equity 
might carry, as incidental to it, a right to compensation (r) ; but, 
apart from statute, ordinary damages could not be given, either in 
substitution for or in addition to specific performance (s). So, a 
breach of trust does not give a remedy in damages, but a remedy 
by making the trustee restore the property with which he is 
chargeable, and account for profits which he has made, or 
which he is to be taken to have made (t). And an agent ia 


( Fryer v. Bernard (1724), 2 P. Wins. 261), a reason which of course is obsolete ; 
see Portarlington {Lord) v. Soulby (1834), 3 My. & K. 104, 109. 

(m) “ The Oourt of Chancery never entertained a suit for damages occasioned 
by fraudulent conduct or for breach of trust. The suit was always for an 
equitable debt or liability in the nature of a debt. It was a suit for the 
restitution of the actual money or thing, or value of the thing, of which the 
cheated party had been cheated ” {Be Collie , Ex parte Adamson (1878), 8 Oh. D . 
807, 819, 0. A.). 

(«) See Ashb., p. 52. 

(o) Nelson v. Bridges (1889), 2 Beav. 239, per Lord Langbalb, M.R., at 
pp. 243, 244. 

(p) Cliford v. Brooke (1806), 13 Yes. 131 ; Blore v. Sutton (1817), 3 Mer. 237, 
248 ; Story, s. 794. Or equitable relief might be granted so far as appro* 
priate without prejudice to an action for damages ( Owillim v. Stone (1807), 14 
Yes. 128. ^ Equity did not interfere with damages at law on the ground of their 
boing excessive {Hooker v. Arthur (1671), 2 Rep. Oh. 33 [62]). 

{q) Newham v. May (1824), 13 Price, 749, 752; see as to damages for loss 
caused by fraudulent prospectus, Twycross v, Grant (1877), 2 0. P. D. 469, 0. A. 

M Newham v. May , supra ; though compensation is ordinarily to be sought 
at law and cannot be obtained in equity {Clinan v, Cooke (1802), 1 Sch. & Lef. 
22,* 25). 

8 See Todd y. Gee (1810), 17 Ves. 273 j Sainsbitry v. Jones (1839), 5 My. 
\ 1 ; and as to the statutory jurisdiction to give damages in addition to or m 
lieu of an injunction or specific performance, see pp. 12, 51, ante . 

($) Ludlow Corporation ^- Greenhouse (1827), 1 Bli. (N. s.) 17, 58, H. L, J 
lie CoUie t Ex parte Adamson , supra . Since tie remedy is by way of account, 
it is not in the nature of a p®nal remedy (see v, Alford (1855), 4 Pe 

G. M. & Or. 843, 851 ; Be Barclay , Barclay v. Andrew , [1899] 1 Oh. 674, 
688), It follows that the cestui gu* trust, getting the benefit of tie breach 
of trust, may be better off than if the breach or trust had not been com* 
mittod (eeepcf Lord Cqttjsnuam, in Qyeenlaw t. King (1841), 5 <Jur* 
18, atp. 19), 
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accountable in equity to his principal for secret profits which he 
has made (a). 

The same principle attended the granting of injunctions, and an 
injunction against breach of copyright or infringement of patent 
was accompanied by an account of the profits made by the 
defendant, not of the actual loss to the plaintiff (6). At the present 
time all divisions of the High Court have jurisdiction to give 
damages, and hence a plaintiff has his option either to have an 
account of profits or to have damages, but he cannot have both. 
If ho takes an account of profits he condones the infringement (c). 

77. Where an action of the nature of tort is brought for 
unliquidated damages, the death of the wrongdoer is a defence 
available for his legal personal representatives, in accordance with 
the maxim actio personalis moritwr cum persona ; and in matters 
within the concurrent jurisdiction, the same principle applies to the 
corresponding equitable remedy (d). Where, however, as a result 
of the tort, property, or the proceeds or value of property, belonging 
to another have been appropriated by the deceased person, and 
added to his own estate or money, so that his estate lias been 
directly benefited, then a claim for the amount thus appropriated 
can be maintained against his assets (e). 

Sect. 3. — Equity follows the Law. 

78. Jurisdiction in equity is exercised upon the principle that 
“equity follows the law.” But this maxim of course is not 
universally true, or there would never have been occasion for the 
development of a separate code of equitable principles ( f ). It 
means that equity treats the common law as laying the foundation 
of all jurisprudence, and it does not depart unnecessarily from legal 
principles (</). In matters coming before it which depend solely on 
legal rights — as in legal claims arising in the course of an adminis- 

, tration action — equity applies the rules of law as the appropriate 
system ; in such cases the rules of law are in fact binding in equity. 
And, when equity has to regulate the equitable interests which it 
has itself created, it acts, so far as possible, on the analogy of the 
legal rules applicable to the corresponding legal interests, and only 
departs from this analogy in exceptional cases (/i). ^ 


(a) Parker v. McKenna (1874), 10 Oh. App. 96, 118; Hay's Case (1875), 
10 Ch. App. 598; see title Agency, Vol. I., pp. 189, 190. 

(5) Hogg v. Kirby (1803), 8 Ves. 215, 223. 

(c) Neilson v. Betts (1871), L. R. 5 H. L. 1 ; Be Vitre v. Betts (1873), L. R. 6 
H. L. 319. 

(d) reek v. Qurney (1873), L. R. 6 H. L. 377 ; Be Buncan t Terry y. Sweeting , 
[1899] 1 Ch. 387. 

(e) Phillips v. Hcmfray (1883), 24 Ch. D. 439, 454, 0. A. ; see Winchester 
{Bishop) v. Knight (1717), 1 P. Wins. 406; see also title Tort. 

{f\ “When the court finds tho rules of law right, it will follow them ; but 
then it will likewise go beyond them {Paget v. Oee (1753), Amb. 807, per Lord 
Hardwicke, at p. 810). 

(a) Burgess v. Wheats , A.-G. v. Wheate (1759), 1 Eden, 177, per Clarke, 
M.R.I at p. 195. 

(h) “The law is clear, and courts of equity ought to follow it in their judg- 
ments concerning titles to equitable estates ; otherwise great uncertainty and 
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Thus in regard to the limitations and incidents of equitable 
estates the rules of law are in general followed, and departures 
from them are exceptional. Such exceptions occurred when equity 
declined to allow dower out of equitable estates, or to ipake an 
equitable contingent remainder depend for its validity on a sufficient 
preceding vested interest, or to allow an equitable estate to 
escheat (i). Equity also followed the law as regards limitation of 
actions, and it applied the Statutes of Limitation as a bar to 
equitable estates, either by way of analogy, or, as it was some- 
times said, because they were binding on a court of equity (j). 

Where a covenant is void at law, a court of equity will not attempt 
to enforce it by injunction. In such cases it is the duty of equity 
to follow the law (k). And where there can be no action on the 
covenant at law, because the same person is a party to it both as 
covenantor and covenantee, an action does not lie on the covenant 
in equity. If an equitable claim can be supported, it must be in 
respect of a liability existing independently of the covenant (£). 

Sect. 4. — Equality is Equity . 

79. The nmxim that “equality is equity " (w) expresses in a 
gcmlral way the object both of law (w) and equity, namely, to effect 
a distribution of property and losses proportionate to the several 
claims or to the several liabilities of tho persons concerned. Eor 
equality in this connection does not moan literal equality, but pro- 
portionate equality (o). This doctrine of equality, however, operated 
moro effectually in a court of equity than a court of law(p), and 
was exemplified in many departments of equitable jurisprudence. 
Thus, equity preferred a tenancy in common to a joint tenancy, 
whothor as between purchasers, mortgagees, or partners, with a 
view to excluding the right of survivorship (?/) ; and a joint account 


con fusion would ensue” (Cowper v. Con) per ( Karl ) (1731), 2 P. Wins. 720, per 
Jekyll, M.B., at p. 753 ; see Bath (Bari) v. Shtrwin (1710), 10 Mod. Hop. 1, 3). 

(?) See pp. 93, note (r), 95, notes (d), (e), post. 

(j) Cholmondcley ( Marquis ) v. Clinton (Lord) (1821), 4 Bli. 1, II. L., per Lord 
Bedksdale, at p. 110 ; llovenden v. Annesley (Lord) (1800), 2 Sch. & Lof. 007, 
per Lord Bedesdale, at p. 630 ; and see p. 174, post. 

(k) Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co., [1894] A. C. 
535, 563.-. 

(l) Ellis y. Kerr, [1910] 1 Ch. 529. 

(m) Or “ equity delights in equality.” The maxim in thin form was attributed to 
Lord Somers, L.O. (Petit v. Smith (1695), 1 P. Wins. 7, 9). See also Be Acer inq ton 
Corporation Steam Tramways Co., [1909] 2 Ch. 40, per Swinfen Eady, J., at p. 44. 

(n) In tho form “equity is equality ” tho maxim was current at law from the 
time of Bracton; but in this connection “equity ” appears to have referred to 
the oquitable construction of statutes, so as to include cases omitted by tho 
legislature, though within the spirit of the statute ; “ in paribus rationibus , paria 
jura " (Co. liitt. 21 b ; 2 Plowd. 467). The law, howover, recognised tho equity 
of proportionate distribution of benefit and loss. “ In trquali jure the law 
requires equality ; one shall not bear tho burden in ease of the rest, and the law 
is grounded in great equity" (Bering v. Winchelsea (Earl) (1787), 1 Cox, Eq. Cas. 
318 ; 2 White & Tud. L. 0., 7th ed., p. 538. 

(o) See Steel v. Dixon (1881), 17 Ch. L>. 825, 830; Ker v. Ker (1869), 4 I. R. 
Eq. 15, 28. 

(p) Dering v. Winch el sea (Earl), supra . 

(q) Lake v. Craddock (1732), 3 P. Wms. 158 ; 2 White & Tud. L. C., 7th ed., 
952 ; Petty v. Styward (1632), 1 Ch. Bop. 31 [57] ; Jcffereys v. Small (1683), l 
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clause in a mortgage is not treated as necessarily excluding several 
titles to the mortgage money (r). So, in the distribution of pro- 
perty, the highest equity is to make an equality between parties 
standing in the same relation, though this cannot be done contrary 
to the plain meaning of a deed (s). 

Upon the same principle equity formerly intervened to set aside 
an illusory appointment, and to compel an equal appointment under 
a power (t) ; and the rule gave rise to the rateable distribution of 
equitable assets between specialty and simple contract creditors ( u ). 

In like manner a court of equity, more effectually than a court 
of law, adjusts losses so that they shall fall in due proportion upon 
the persons liable ; and upon this equity is grounded the doctrine 
of contribution as between sureties (a), and also other doctrines 
which are intended to apportion losses, such as average (b), and 
abatement of legacies ; and perhaps, also, the doctrines of marshal- 
ling (c) and refunding ( d ) have the same origin. 

Sect. 5. — Tie who seeks Equity must do Equity . lie who comes 
into Equity must come ivith Clean Hands . 

80. A court of equity in granting relief peculiar to its own 
jurisdiction acts upon the rule that ho who seeks equity must do 
equity (e). By this it is not meant that the court can impose 
arbitrary conditions upon a plainLiff simply because ho stands in 
that position on the record (/). The rule means that a man who 
comes to seek the aid of a court of equity to enforce a claim must 


Yern. 217; Usher v. Ayleward (1685), 1 Vorn. .'160; Lake y. Gibson (1729) 1 
Eq. Cas. Abr. 291; Rigden y. Vallier (1751), 2 Yes. Son. 252, 25S ; Morley v. 
Bird (1798), 3 Yes. 628, 631 ; Steeds y. Steeds (1889), 22 Q. B. D. 537, 5il ; and 
a joint tonancy, where it exists both at law and in equity, is severed by a 
contract for sale {Brown v. llaindlt (1796), 3 Vos. 256) ; or other contract for 
value, such as an ante-nuptial marriage settlement {Caldwell v. Fellowes (1870), 
L. 11. 9 Eq. 410; Be Hewett, Heweit v. HalUit, [1894] 1 Ch. 362); but not by 
the marriage by itself unless the effect is to vest the interest of the wifo in the 
husband {Re, Butler's Trusts , IJughes v. Anderson (ISS8), 38 Ch. D. 286, C. A.), 
(r) Re Jackson , Smith v. Sibthorpe (1887), 34 Ch. D. 732. 

(a) Hulme v. Chitty (1846), 9 Beav. 437, per Lord Lanqdale, M.B., at p. 443. 
(t) Gibson v. Kinven (1682), 1 Vern. 66; Wall v. Thvrborne (1686), 1 Yern. 
355, 414; see Craker v. Parrott (1677), 2 Cas. in Ch. 228, 230. And tho court, if 
it has itself to exercise a power, doos so on this principle {Salusbury v. Benton 
(1867), 3 K. & J. 529, 538 ; see title Powers. 

S Wolestoncroft v. Long (1663), 1 Cas. in Ch. 32 ; Jlixon v. Wytliam (1675), 
i. in Ch. 248 ; Anon . (1681), 2 Cas. in Ch. 54. 

(a) Bering v. Winchelsea {Earl) (1787), 1 Cox, Eq. Cas. 318; 1 White & Tud. 
L. 0., 7th ed., p, 538. Early cases on the subject are Peter v. Rich (1630), 1 
Rep. Oh. 19 [34]; Morgan v. Seymour (1638), 1 Rep. Ch. 64 [120]; Swam y. 
Wall (1641), 1 Rep. Ch. 80 [149] ; see also title Guarantee. 

(b) See Sheppard v. Wright (1693), Show. Pari. Cas. 18. 

tej Kennoule {Lord) v. Bedford {Earl) (1676), 1 Cas. in Ch. 295. 

' (u) Francis, Maxims of Equity, pp. 9 et eeq. to the early doctrine of 
refunding, see Noel v. Robinson (1682), 1 Yern. 90. "But the doctrines both of 
marshalling and refunding only illustrate the maxim in the sense that they 
secure ultimately the proper distribution of property. 

(e) “ The pnnciplo of this court is not to give relief to those who will not do 
equity” {Raids v. Marlborough {Duke) (1819), 2 Swan. 108, per Lord Eldon, 
L.O.„at p. 157 ; seo Portsea Island Building Society y. Barclay , [1895] 2 Ch. 298, 
808, 0. A.). 

(/) Hanson y. Keating (1844), 4 Ilare, 1, 6. 
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be prepared to submit in such proceedings to any directions which b«ot. b. 

the known principles of a court of equity may make it proper to He who 

give (g ) ; he must do justice as to the matters in respect of which seeks 
the assistance of equity is asked (fe). In a court of law it is other- Equity must 
wise: when the plaintiff is found to be entitled to judgment, the ^oEauity, 
law must take its course ; no terms can be imposed (i). 

Thus, where a husband has to come into equity to recover . 
property to which he is entitled in right of his wife, the court only 
assists him on terms of his making a suitable settlement out of the 
property in favour of his wife(/c). And the rule was, probably, the 
foundation of the doctrines of the consolidation (Z) and tacking of 
mortgages (m ) ; and after the Statute of Frauds a charge arising by 
way of deposit of deeds without any memorandum in writing was 
sometimes founded on the same principle (a). Where a person 
in possession of property has, under a mistaken belief that he is 
entitled to it, expended money in permanent improvements, the true 
owner, if he has to assert his title in equity, ia required to do 
equity by repaying this money (o) ; and, generally, one who in 
good faith incurs expense in dealing with the property of another — 
as in getting coal — is allowed his expenses (p). And a borrower 
who seeks for equitable relief against a security which is voidable 
in equity, or which is void by statute, obtains it only on the terms 
of paying the money which is properly duo (7). Similarly, when a 

(g) Colvin v. Hartwell ( 1S37), 5 Cl. & Mil. 481, »V22; see Slash v. Foster 
(1748), 1 Yes. Sen. 88. 

(h) Gibson v. Uoldsmid (1854), 5 De Gh M. & G. 757, 765, C. A. 

(i) Dceksv. Strutt (1794), 5 Term ltep. 690, 693. 

(/c) Tidd v. Lister (1852), 10 llare, 110, 153 ; Sturgis v. Chamyncys (1839), 

5 My. & Cr. 97, 105 ; llanson v. Keating (1844), 4 Hare, 1, 4; see title Husband 
and Wipe. 

(l) Mills v. Jennings (1880), 13 Ch. D. 639, 616, O. A. 

(m) St. John v. Holfurd (1668), 1 Gas. in Oh. 97 ; Lucres ( Lord) v. Crompe ( circ . 

1668), 2 Cas. in Ch. 87 ; Bromley v. diamond (1679), 2 Gas. in Ch. 23. Hence 
originally tlio mortgagee might tack a bond debt against the mortgagor (Anon. 

(1698), 3 Salk. 84). Subsequently this was not allowed, since the bond debt 
was not a chnrgo on the land ; and, though tacking was allowed as against an 
heir or devisee in whose hands tho land was subject to payment of bond debts, 
this was put on the ground of avoiding circuity of action (seo Shuttleworth v. 

Laycock (1684), 1 Vera. 245; Troughton v. Troughton (1748), 1 Ves. Sen. 86; 

Livy v. Norwood (1852), 5 De G. & Sm. 240; see Coleman v. Winch (1721), 

1 P. Wins. 775) ; see also title Mortgage. 

t i) Keysv. Williams (1838), 3 Y. & 0. (ex.) 55, GO. But more usually it 
asod on part performance ( Whitmore v. Farley (1881), 29 W. R. 825; and 
see p. 92, post). 

(o) Neesom v. Clarkson (1815), 4 Hare, 97, 101 ; seo Davey v. Durrani (1857), 

1 Do G. & J. 535 ; Plimmer v. Wellington Corporation (1884), 9 App. Cas. 699, 

P. 0. But this application of the rule depends on the possessor’s ignorance of 
liis want of title ( Ramsden v. Dyson (1866), L. R 1H. L. 129, 141 ; compare 
(Havering's Case (undatod), cited in Jackson v. Cator (1800), 5 Yes. 687, 690) ; 
and see p. 168, post . 

(jo) Peruvian Guano Co. v. Dreyfus Brothers & Co. f [1892“) A, 0. 166, 17ft 
n. (1). See also Trotter v. Maclean (1881), 13 Ch. D. 574; Jokey v. Dickinson 
(1881), 26 Sol. Jo. 109; Livingstone v. Rawyards Coal Co. (1880), 5 App. Cas. 

25; Brown v. Dilbs (1877), 25 W. K. 770; Ashton v. Stock (1877), ibid. 

SG2 ; Jegon v. Vivian (1871), 6 Ch. App. 742. 

(g) Waller v. Dalt (1676), 1 Cas. in Ch. 276 ; Bill v. Price (1687), 1 Yern. 467 ; 

Mason v. Gardiner (1793), 4 Bro. 0. C. 436. Whore a security is void under 
s. 2 of the Money-lenders Act, 1900 (63 & 64 “Viet. c. 51), the borrower, if 




72 


Equity. 


Sect. 6. 
He who 
seeks 

Equity most 
do Equity. 

He who conies 
into equity 
must come 
ivilh clean 
hands. 


purchase is set aside, this is on terms of repaying the purchase- 
money with interest (r); and one who seeks an account must be 
prepared himself to account (s). 

81. A court of equity refuses relief to a plaintiff whose conduct 
in regard to the subject-matter of the litigation has been improper. 
This was formerly expressed by the maxim “Ho who has com- 
mitted iniquity shall not have equity,” and rolief was refused 
where a transaction was based on the plaintiff’s fraud or misrepre- 
sentation (0, or where the plaintiff sought to enforce a security 
improperly obtained (a), or where he claimed a remedy for a breach 
of trust which he had himself procured, and whereby he had 
obtained money ( b ). Later it was said that tho plaintiff in equity 
must come with perfect propriety of conduct (c), or with clean 
hands (d). But this does not mean a general depravity; the 
conduct complained of must have an immediate and necessary 
relation to the equity sued for ; it must be depravity in a legal as 
well as in a moral sense (c): thus, fraud on the part of a person 
under disability deprives him of his right to equitable relief, 
notwithstanding his disability (/). Where the transaction is itself 
unlawful it is not necessary to havo recourse to this principle. In 
equity, just as at law, no suit lies in general in respect of an illegal 


ho asks only for a declaration that it is void, assorts a legal right, and is not 
put upon terms {Chapman v. Michaclson, [1909] 1 Oh. 238, 0. A.) ; hut if ho goos 
further and asks for equitable relief — as if ho asks for the security to ho givon 
up— ho must bo prepared to repay the loan ( Lodge v. National Union Invfstmcnt 
Co., Ltd., [1907] 1 Oh. 300); and sco title Money and Money-lending. 

(r) Peacock v. Evans (1809), 16 Yes. 512; soo Priestly v. Wilkinson (1790), 
i Yes. 214. 

Hanson v. Keating (1844), 4 ITare, 1, 5. 

(tf) Jones v. Lenthal (1GG9), 1 Cas. in Oh. 154 ; seo Small v. BrackJey (1707), 2 
Vcrn. 602; Francis, Maxims of Equity, p. 5. 

(a) Rich v. Sydenham (1671), 1 Oils, in Oh. 202. So relief was not givon 
against a wilful forfeiture {Thomas v. Potter (1668), 1 Cas. in Oh. 95) ; and ns 
to suppression of title deeds, see Gartside v. Hatch (f (1676), 1 Oas. in Oh. 292. 
{h) Nailv. Punter (1832), 5 Sim. 545. 

(c) Harnett v. Yielding (1805), 2 Sell. & Lcf. 549, 654. 

\d) Cadmanv. Horner (1810), 18 Yes. 10; Clermont {Viscount) v. Tasburgh 
(1819), 1 Jac. & \V. 112, p. 121 (both cases where specific performance was 
refused on the ground of inisieprosentation) ; Roberts v. Cooper, [1891] 2 Ch. 
335, O. A. (wife debarred by lier conduct from equity to settlement). The 
phrase “with clean hands” has acquired currency in toxt-books, but is not 
often used judicially, or expressly made tho ground of judicial decision, audit is 
sometimes used as the equivalent of the principle stated in the previous para- 
graph; see Fitzroy y. GwiUim (1786), 1 Term llop. 153, where it was said by Lord 
Mansfield, C. J., that in an equitable action tbe plaintiff must 11 come with clean 
hands according to the principle that those who seek equity must do equity.” 

{e) Bering v. Winchelsea {Earl) (1787), 1 Cox, Eq. Cas. 318, per Eyius, C.lk, 
at p. 319 ; compare Jones v. Lenthal , supra , where it is said by the reporter that 
tho iniquity must be done to the defendant himself. 

(/) Overton v. Banister (1844), 3 Hare, 503; Nelson v. Stocker (1859), 4 
Be G-. & J. 458, 465, 0. A. (as to infants) ; Savage v. Foster (1722), 9 Mod. Eop. 35; 
Vaughan v. Vanderstegen (1854), 2 Drew. 363, 379 ; Re Lush's Trusts (1869), 4 Ch. 
App. 591 (as te married women). A married woman restrained from anticipation 
cannot hind her separate estate by admission, any more than by assignment, 
and is therefore not debarred from claiming it by reason of her having by deed 
mistakenly admitted her interest to have ceased {Bateman {Lady) v. Faber t 
[1897] 2 Ch. 223; see Cahill v. Cahill (1883), 8 App. Cas. 420; and compare 
Macnaglten v. Paterson , [1907] A. 0. 483, F. 0.). 
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transaction, but this is on the ground of .its illegality, not by Sect. b. 
reason of the demerits of the plaintiff (^r). He who 

seeks 

Sect. 6. — Equity looks on that as done which ought to be done. EqiiitymuBfc 

82 . Equity looks upon that as done which ought to be done, d ° 
or which is agreed to be done. But the maxim does not extend to Equity looks 
things which might have been done; nor will equity apply it in, ^one which 
favour of everybody, but only of those who had a right to pray ought to be 
that the thing should bo done (h) : thus, where the obligation doue * 
arises from contract, that which ought to be done is only treated 
as done in favour of some person entitled to enforce the contract 
as against the person liable to perform it (i). The true meaning of 
the maxim is that equity will treat the subject-matter,, as to 
collateral consequences and incidents, in the same manner as if 
the final acts contemplated by the parties had been done exactly 
as they ought to have been (/c). 


(*/) Thus a suit in equity is not maintainable in respect of a gambling trans- 
action made unlawful by statute (see Qaarrier v. Colston (1842), l Ph. 147); or 
where the intended use of property is immoral ( Smith v. White (1866), L.‘R. 1 Eq. 
<526) ; or where the claim is against an illegal company (Re South Wales Atlantic 
Steamship Co. (1876), 2 Oh. 1). 768, 0. A.) ; or is to protect the copyright in a 
libellous or immoral publication ( Walcut v. Walker (1802), 7 Yes. 1) ; or to enforce 
a contract which is against public policy ( Thomson v. Thomson (1802), 7 Yes. 
170,478), whore, for instance, it is an agicoment involving the abandonment 
of a criminal prosecution (Whitmore v. Farley (1881), 29 \Y R. 828, 0. A. ; 
WindhiU Local Board of Health v. Vint (1890), 45 Ch. D. 331, C. A.). Tho 
objection iiiat a bond given in consideration of future cohabitation is void 
prevails equally at law and in equity, and if tho illegal consideration appears 
on the face of tho instrument, relief is not given against it (Cray v. Mathias 
(1800), 5 Vos. 286) ; if the illegal consideration had to be proved by evidence 
outside tho instrument, discovery was formally granted in aid of this defence at 
law (Benyou v. Nettlefold (1850), 3 Mac. & G-. 01 ; compare Franco v. Bolton 
(1797), 3 Ves. 368). In general, in such cases, the defendant is protected by 
the maxims ex turpi, causa adio non oritur , and in pari delicto melior est conditio 
possidentis , which apply both in equity and at law ; and the principle that equity 
requires clean hands docs not prevent the defendant from pleading the illegality, 
if he does not also requite to set up any equity on his own account (Moulis v. Otuen , 
[1907] 1 1C. P>. 746, 0. A.). But in some circumstances, when tho consideration 
is unlawful, and does not appear on the face of tho instrument, relief may 
be given in equity although the plaintiff is parliceps criminis (Ayerst v. Jenkins 
(1873), L. R. 16 Eq. 275, per Lord Selborne, L.C., p. 282; seo Re Vallance, 
Vallance v. Blayden (1884), 26 Oh. I). 353 ; Phillips v. Probyn , [1899] 1 Oh. 811 ; 
and compare Baity v. Chester (1842), 5 Beav. 103) ; and as to delivery up of deeds 
founded on illegal considerations, seo Hayward v. Dimsdale (1810), 17 Ves. Ill ; 
Simpson v. How den (Lord) (1837), 3 My. & Or. 97 ; hound v. Ur im wade (1888), 39 
Ch. D. 605 ; and see p. 53, ante. A covenant in a separation deed that the parties 
shall live separate is enforceable in equity by an injunction against proceedings 
in the Divorce Court for the restitution of conjugal rights (Hunt v. Hunt (1862), 4 
Do Q-. E. & J. 22 1 ). As to tho limits of tho maxim ex turpi causa actio non oritur , 
see Gordon v. Metropolitan Police (Chief Commissioner) (1910), 26 T. L. R. 645, 0. A. 

(h) Burgess v. Wheat?, A.-C. v. Wheate (1759), 1 Eden, 177, per Ola kick, 
M.tb, at p. 186. Tho maxim that equity imputes an intention to fullil an 
obligation is of very limited application, and does not require explanation here ; 
sco p. 139, pos£. 

(t) Re Anstis, Chetwynd v. Morgan , Morgan v. Chetwynd (1880), 31 Ch. D. 596, 
C. A., per Bindley, L.J., at p. 605 ; Re PI umpire's Marriage Settlement , Under- 
bill v. Plumptre , [1910] 1 Ch. 609, 619. 

(h) Ponblanque, Treatise of Equity, Vol. I„ p. 419 ; Story, s. 649. The rme 
was said by Lord Hahdwicke, L.O., to hold in every wise, except in dower 
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Examples. 


The leading examples of the application of the maxim are in 
cases (1) where land has been directed by settlement or will to be 
turned into money, and vice versa; and (2) where a contract 
remains executory on one side, but has been executed on the other. 
The rule in all cases of the first kind is that what ought to have 
been done shall be taken as done — a rule so powerful as to alter 
the very nature of things, to make money land, and, on the con- 
trary, to turn land into money (1). 

So in cases of contract, where the consideration has been 
paid or performed by one party, that party is treated as being 
entitled in equity to the same rights as if the contract had been 
performed by the other party, even though the contract has 
become in fact incapable of performance (m). And money which 
would have become due if the defendant had performed his 
contract will be treated as a debt in equity, although not a debt 
at law (n). Upon the same principle is based the efficacy of an 
assignment of after-acquired property. Neither in equity nor at 
law can there be ‘an assignment of what has no existence. The 
assignment operates as a contract, and if it is for value, then when 
the property comes into existence equity, treating that as done 
which ought to be done, fastens upon the property, and the 
contract to assign becomes in equity a complete assignment ( 0 ). 
And a security given by a company for money advanced, though 
in law defective, is good in equity (p) if it is intra vires; and it 
may be intra vires to the extent to which the company has actually 
received money, and ultra vires as regards money advanced upon it 
to some other company ( q ). 


{Crabtree v. Bramble (1747), 3 Atk. G80, 687). Dower was not allowed out of 
equitable estates ; see p. 95, post. 

(1) Lechmere v. Carlisle {Karl) (1733), 3 P. Wins. 211, per Jekyll, M.R., at 
p. ‘215 ; A,-G. y. HubbucJc (1884), 13 Q. 13. D. 275, C. A., per Bowen, L.J., atp. 289. 

(?n) Thus, where one in consideration of marriage agreed to take up his 
freedom of the city of London within a year, but died after the year without 
having done so, his personal estate was divisible as if he had been a freeman 
(Frederick v. Frederick (1721), 1 P. Wins. 710). And the principle has been 
applied so as to give a wife a jointure under a power to jointure, though the 
power was not expressly exorcised, an agreement to exercise the power having 
oeen made by the husband on the marriage ( Coventry (Countess) v. Coventry 
(Karl) (1724), 2 P. Wms. 222). “In all cases where an agreement is entered 
into in contemplation of a valuable consideration, when that is performed, it 
is but justice and convenience that the purchaser should have an immediate right 
and ownership in what he hath so purchased (S. 0., per Gilbert, B., Francis, 
Maxims of Equity, Appendix, p. 4). The conversion which is effected by a 
contract of sale rests upon different grounds ; it is contingent upon the parties 
being ultimately entitled to specific performance ; if this is the case, thou, for 
certain purposes there is a retrospective conversion from the date of the 
contract ; see pp. 98, 110, post, 

ty) See London, Chatham and Dover Rail . Co. v. South Eastern Rail. Co., [18921 
1 Ch. 120, 143, 0. A. 

(o) Collyer v. Isaacs (1881), 19 Ch. D. 342, 0, A., per Jessel, M.R., at p. 351 ; 
see Langton v, Horton (1842), 1 Hare, 619 ; Holroyd v. Marshall (1862), 10 
H. L. Cas. 191 ; 'see p. 104, post. 

(p) Re Strand Music Halt Co. (1865), 3 De G. J. & Sm. 147, 158, 0. A. ; Re 
Queensland Land and Coal Co., Davis v. Martin , [1894] 3 Ch. 181 ; Pegge v. 
Heath and District Tramways Co., Ltd., [1898] 1 Oh. 183. 

(q) Re Johnston Foreign Patents Co., Ltd., Re Johnston Die Press, Ltd., Re 
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Sect. 7. — Equity does not alloio a Statute to be made an 
Instrument of Fraud . 

83 . Equity does not allow a statute to be made an instrument 
of fraud (r). Under the Statute of Frauds trusts of land can be 
created only in writing (s), and under the Wills Act, 1837(0, ah 
testamentary dispositions must bo in writing. Thus a person 
who takes real estate by instrument inter vivos , or real or 
personal estate upon an intestacy or under a will, and in either 
case in pursuance of a parol arrangement, of which he was cogni- 
sant, that the property should be held by him upon trust, is not 
allowed to use the statute as a means of avoiding the performance 
of the trust. A court of equity does not set aside the statute, but 
it fastens on the individual who gets a title under it, and imposes 
on him a personal obligation because he applies the statute as an 
instrument for accomplishing a fraud (a). 

Thus, where a voluntary conveyance has be fc en made upon a 
vorbal arrangement that the grantee shall in certain events recon- 
vey, a reconveyance can be required notwithstanding the Statute of 
Frauds (b); and where the arrangement is that the grantee shall 
hold in trust for the grantor (c), or for another person (d), the trust 
will be enforced. Upon the same ground a conveyance absolute in 
form has been held to be a mortgage (e), and an agent for purchase 
appointed by parol lias not been allowed to retain the benefit of 
the purchase against his principal (/). In case of devolution on 
death the circumstances may be that the heir has procured an 
intestacy by representing that lie would carry out his ancestor’s 
wishes (g), or that a devisee or legatee has assented to the gift to 
himself being upon the terms of a parol trust (li ) ; in either case 
the legal owner of the property is precluded from setting up the 
statute, and he must carry out the wishes of the deceased, so 
far as they are legal. Assent on his part during the testator’s 
lifetime is equivalent for this purpose to an actual promise to carry 


Johnsloma Engraving Co ., Ltd., »/. P. Trust Co., Ltd . v. Above Cos., [1901] 2 
Ch. 234, 0. A. ; see title Companies, Yol. V., pp. 340, 739. 

(r) lie Marlborough (Duke), Davis v. Whitehead, [1894] 2 Ch. 133, 141. 

(s) 29 Car. 2, c. 3, s. 7. 

(t) 7 Will. 4 & 1 Yict. c. 26, s. 9. 

(a) McCormick y. Grogan (1869), L. R. 4 H. L. 82, per Lord Westbuuy, at p. 97. 

(b) Hutchins v. Lee (i737), 1 Atk. 447 ; Davies v. Otty (1865), 35 Reav. 208 ; 
Haigh v. Kaye (1872), 7 Ch. App. 469, per James, L.J., at j>. 474 : Ci The Statute 
of Frauds was never intended to prevent the court of equity from giving relief 
in a case of plain, clear, and deliberate fraud” ; He Marlborough (Duke), Davis 
v. Whitehead, supra . 

(c) Booth v. Turle (1873), L. R. 16 Eq. 182. 

(d) Rochefoucauld v. Boustead , [1897] 1 Ch. 196, 206, C. A. 

(e) Lincoln v. Wright (1859), 4 De G. & J. 16, 0. A. 

(/) Heard v. PilUy (1869), 4 Ch. App. 548; but see James v. Smith , [1891] 
1 Ch, 384. 

(g) McCormick v. Grogan, supra, at p. 88 ; see Caton v. Gaton (1866), 1 Ch, App. 
137, 149 ; French v. French, [1902] 1 I. R. 172, II. L. ; Sullivan vJSullivan, [1903] 
II. R. 193. 

(7i) Thynn v. Thynn (1681), 1 Yern. 296; Stickland v. Aldridge (1804), 9 Yes. 
616 ; Wallgrave v. Tells (1855), 2 K. & J. 313, 321 ; Jones v. Dudley (1868), 
3 Ch. App. 362 ; Re Maddock , Llewellyn v. Washington, [1902] 2 Ch. 220, 0. A. ; 
see Re Pitt Rivers, Scott v. Pitt Rivers , [1902] 1 Ch. 403, 0. A. * 
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out the testator’s wishes (i). Possibly the doctrine of part per- 
formance excluding the Statute of Frauds is based upon the same 
principle (/•;)- 

Sect. 8. — Equity favours a Purchaser for Value without Notice . 

84 . The plea of “ purchase for value without notice’* is looked 
upon with favour in equity. Under the former practice it was 
frequently effectual in defeating claims against a purchaser who 
could set it up; and though, since the Judicature Acts, its use has 
been greatly restricted, it is still available for a purchaser who has 
got in the legal estate, and will usually give him priority over 
equitable claims which rank before him in point of time ; and it is 
also available, without the legal estate, against equities as distin- 
guished from equitable interests. 

Formerly a court of equity refused to give any assistance against 
a purchaser for value without notice (l). Thus it would not, 
against him, remove an outstanding term which hindered the 
plaintiff’s action at law (in ) , or order discovery (w), or deprive him 
of the possession of title deeds (o). The court did not inquire into 
the adequacy of the consideration (p) ; though it was necessary that it 
should have been actually paid before notice, and not merely 
secured (q); and the plea was available for any person entitled to 
rank as a purchaser — such as a mortgagee (r) , or a person entitled 
under a marriage settlement ( s ) — as well as for a purchaser on sale. 
The plea in substance admitted that the defendant had, as against 


(i) llassell v. Jackson (1852), 10 Hare, 204; Mors v. Cooper (1861), 1 John. & 
II. 352. 

(/c) Frame, v. Lawson (1807), 11 Yes. 336; Caton v. Cafon (I860), 1 Ch App. 
137, at p. 148 ; but compare Maddison v. Alderson (1883), 8 App. Cas. 467, per 
Loul Selbokne, L.C., at p. 476. 

(?) Jerrard v. Saunders (1791), 2 Yes. 4 31. per Lord LoUfiliBOKOUGII, L.O., at 
p. 458. The plea was originally regarded as a sliiold to the possession ( Strode 
v. Blackburns (1796), 3 Yes. 222, per Lord Lougubokoiigic, L.C., dtp. 225) ; and 
lienee it only protected a purchaser who had got into possession. Hut this 
theory was discarded ; and, indeed, the plea was usually required in the interest 
of an incumbrancer who had not obtained possession ( Wallwyn v. Lee (1803), 9 
Vos. 24, 32 ; Joyce v. Be Moleyns (1845), 2 Jo. & Lat. 374). 

(m) Wallwyn v. Lee f supra , at p. 31. 

(n) Basset v. Nosworthy (1673), Cas. temp . Finch, 102 ; 2 White & Tud. L. C., 
7th ed., p. 150. 

(o) Head v. Egerton (1734), 3 P. Wms. 280; Wallwyn v. Lee , supra; Joyce v 
De Moleyns , supra. 

(p) Bassett v. Nosworthy , supra. 

(q) Hardingham v. Nichol/s (1745), 3 Atk. 304 ; Tourvifle v. Naish (1734), 3 
P. Wins, 307 ; see Mvlony v. Kernan (1842), 2 Dr. & War. 31, 38. It was 
said that the denial of notice must be a denial of notice at the execution of the 
deed and at the payment of tho rnonoy ( Story v. Windsor {Lord) (1743), 2 Atk. 
630 ; Jones v. Thomas (1733), 3 P. Wms. 243). But the material date is clearly 
that, of the payment of the money, and in practice this is contemporaneous 
with or subsequent to the execution of the conveyance ; see Ashb., p. 74, 
note (b). 

(r) Willoughby v. Willoughby (1756), 2 Yes. Sen. 684; Brace v. Marlborough 
{Duchess) (1728), 2 P. Wms. 491. 

(s) Harding v. Hardrelt (1673), Cas. temp. Finch, 9; see Lord Keeper v. Wyld 
(1682), 1 Vern. 139. As to lessees, see Re King's Leasehold Estates , Ex parts 
East of London Rail. Co. (1873), L. 11.16 Eq. 521, 525. 
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the plaintiff, no title, and its effect was siirfply to deny that the 
plaintiff was entitled to the special remedies providod in equity. 
If he had a legal title he was at liberty to assert this in the 
proper forum ( t ). 

85. Originally the plea was available against both equitable 
and legal claims (a). But it came to be restricted to cases where 
the defendant himself had the legal estate ( b ), or where the legal* 
owner was suing, under the auxiliary jurisdiction in equity, to 
obtain assistance, such as discovery, in his action at law. 
Hence in later times the plea was not admitted against an equitable 
claimant (t*), nor against a legal owner who sued on his legal title 
under the concurrent jurisdiction in equity (d), or who sued in equity 
for an equitable remedy — such as foreclosure — incident to his legal 
title (e). In other words, apart from the case where the plea was 
set up by a defendant who had the legal estate, it was only an 
absolute bar in equity when it was set up against a plaintiff who 
came into equity for assistance in an action at law without claiming 
substantial relief. If the plaintiff came into equity for substantial 
relief, and if his claim was based on a legal title, the court Sid not 
allow the plea to be a bar to the declaration of his right; but it so 

It) Wallwyn v. Lee (1S03), 9 Yes. 24, at p. 31. 

(a) There was a tendency at first to restrict the plea to cases where it was 
used as a defence to equitable claims ; seo Burlace v. Cooke (1677), Froem. (cir.) 
24; Rogers v. Seale (1681), Freem. (cil . ) 84. But its validity against legal claims 
came to be firmly established [Jerrard v. Saunders (1794), 2 Yes. 454 ; Wallwyn 
v. Lee, supra; Joyce v. De Molcyns (1845), 2 Jo. ifc Lat- 574 ; A.-G. v. Wilkins 
(1858), 17 Beav. 285). 

( b ) The position of the defendant was, of course, stronger if ho himself had the 
legal estate or the best right to call for it ( Wilkes v. Rudinyton (1707), 2 Yern. 
599); and ho could then maintain his piiority for all purposes; seo p. 81, post. 
But even without tho legal estato he could use the plea for the purposes stated 
in the text ; see Colyer v. Finch (1856), 5 11. L. Cas. 905, 920. 

(c) Phillips v. Phillips (1861), S J)o G. F. & J. 208. 

\d) This was ultimately held to ho tho effect of Williams v. Lambe (1791), 3 
Bro. 0, 0. 264, where tho plaintiff sued in equity for dower ; and of Collins v. 
Archer (1830), 1 Russ. & M. 284, where the plaintiff suod in equity for an 
account of tithes. Apparently those cases were decided on the ground that the 
plea was no defence to a legal claim ; but in fact they were instances of claims 
made under tho concurrent jurisdiction, and they were explained subsequently 
on this ground ( Phillips v. Phillips , supra). So soon, indeed, as substantial 
reliof is asked for in equity, the plea is bound to bo rejected, for it moans that 
a bond fide purchaser for value can get a title from a vendor without title, an 
extension to equity of the principle of sale in market overt for which there is no 
warrant ; see Ashb., p. 68. It follows that the plea can be no more a 
defence to an equitable claim than to a legal claim undor the concurrent juris- 
diction. In each case substantial relief is asked for, and the plea is therefore 
overruled. This appears to have been first perceived by Lord Westbuiiy, L.C., 
in Phillips v. Phillips , supra , but his decision involved a breach with current 
notions, and it did not pass without protest ; see Sugden, Vendors and Purchasers, 
14th ed., p. 796. The course of the practice as to tho plea was as follows: It 
was at first good against equitable claims ; then against both legal and equitable 
claims; then against legal claims under the auxiliary jurisdiction only, and 
equitable claims ; and ultimately only against lentil claims under the auxiliary 
jurisdiction ; but for some purposes it continued to be effective against legal 
claims undor the concurrent jurisdiction ; and it also remained effective against 
equities as distinguished from claims to equitablo interests ; seo p. 78, post. 

(e) Finch v. Shaw, Colyer v. Finch (1854), 19 Boav. 500, per Romillv, 
M .11., at p. 509 ; affirmed sub noui . Colyer v. Finch , supra. • 
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far gave effect to the flea as to refuse to interfere with the defen- 
dant by depriving him of any advantage he had obtained, such as 
the possession of title deeds, and it would not order them to be 
given up (/). If, however, the plaintiff’s claim was not based on 
a legal title, but was merely equitable, this distinction was not 
observed, and the court both declared who was entitled ( g ) and gave 
.possession of the title deeds as well ( h ). 

86. The effect of the Judicature Acts has been to give to all 
divisions of the High Court jurisdiction both at law and in equity, 
and consequently relief is now granted in each division in respect 
of legal titles upon the same principles as formerly governed the 
granting of relief to a legal title under the concurrent jurisdiction 
in equity. Hence the plea of purchase for value without notice is 
no bar to discovery in aid of a legal title ( i ), and, as before the Acts, 
it is no bar to discovery in aid of an equitable title. The court in 
which the action is brought gives the full appropriate relief to the 
legal or equitable title, and as incident to this relief it grants 
discovery (A). Moreover, since complete relief is to be given in the 
same court, it has become impracticable for the court to declare 
the title of the plaintiff, and at the same time leave him to recover 
the title deeds elsewhere. The court in declaring the title of the 
plaintiff to the land must declare also his right to the title deeds, 
and must order them to be delivered to him accordingly (Z). 

87. But the plea of purchase for value without notice still 
avails against a plaintiff who is not seeking to establish a claim to 
an equitable estate or interest, but merely to enforco an equity, 
such as an equity to set aside a conveyance. Ordinarily an assignee 
takes subject to all equities to which the assignor was subject ; 
and this is the case where the assignee is a volunteer, and also 
where he is a purchaser for value if he has notice of the circum- 
stances which raise the equity (/a). But if he is a purchaser for 
value without notice, the equity cannot be asserted against him(n). 


(/) “It is the practice of the court of equity to take nothing away from a 
purchaser for valuable consideration of that which he has bought and holds ” 
(Heath v. Crealock (1874), 10 Oh. App, 22, per Lord Cairns, L.C., at p. 32) ; see 
Heath v. Pugh (1881), 6 Q. 13. I). 315, C. A. ; affirmed sub n<m. Pugh v. Heath 

a , 7 App. Cas. 235. And hence the court would not order saie in lieu of 
)sure, since it could not order delivery of the title deeds to the purchaser 
(Heath v. Crealock , supra), 

(g) Stackhouse v. Jersey (Countess) (1861), 1 John. & II. 721. 

(A) Newton v. Newton (1868), L. It. 6 Eq. 135 ; reversed on facts (1868), 
4 Oh. App. 143. 

(?) Indy Coope & Co, v. Emmerson (1887), 12 App. Cas. 300. 

\k) Ibid,, per Lord Selborne, at p. 306. 

(1) Re Cooper, Cooper v. Vesey (1882), 20 Ch. D. 611, C. A.; Manners v. Mew 
(1885), 29 Ch. D. 725, 732—735 ; He Ingham , Jones v. Ingham (1893), 41 W. R. 
235, at p. 237. 

(m) “A purchaser with notice is liable to the same equity, stands in the same 

S lace, and is bojind to do that which the vendor would be bound to do by tbo 
ecreo ” (Taylor v, Stibbert (1794), 2 Yes. 437, 439). 

(n) Hamilton v. Royse (1804), 2 Sch, & Lef. 315, 327 ; Dunbar v. Tredennich 
(1813), 2 Ball & B. 304, 319; Garrard v. Frankel (1862), 30 Beav. 445; 
Bainbrigge v. Brvton (1881), 18 Oh. D. 188. But where the equity to set aside 
a conveyance is enforced against a purchaser, this will, as a rule, only be upon 
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Trustees in bankruptcy and judgment or execution creditors take Skot. 8. 
only what was vested in the bankrupt or debtor ; hence they do not Equity 

rank as purchasers, but take subject to prior equities (o). A vendor’s favours a 

lien appears to be not a mere equity, but an equitable estate, and Purchaser 
it avails against the purchaser and persons claiming under him, •**, j. 8 

whether as volunteers or for value, other than a subsequent Notice 

purchaser who takes the legal estate without notice ( p) ; but the — ’ 
vendor may be .postponed by his conduct ( q ). 

Sect. 9. — Equities rank in Order of Time. 

88. Where the legal estate is outstanding the priority of Qui prior ett 
equitable interests is prima facie governed by the rule qui prior est tempore , 
tempore , potior est jure(r), To depart from the rule there must be 
an act or omission by the prior equitable owner of such a character ' 
as to justify his title being postponed (s), The rule follows from the 
principle that equitable interests depend on the creation of a trust. 

The creation of a trust vests an estate or interest in the subject- 
matter of the trust in the cestui que trust ; and this estate or interest 
cannot be postponed to a subsequent interest except upon grounds 
which justify the interference with it as a vested interest ( t ). 

Against the enforcement of the prior equitable estate the plea of 
purchase for value without notice is, in the absence of the legal 
estate, no defence (a). In the case of a chose in action or trust 
fund a subsequent oquitable incumbrancer without notice can gain 
priority if he is the first to give notice to the debtor or trustee ( b ) ; 


the terms of repaying to him the purchase-money ( Aldborough {Karl) v. Tryo 
(1810), 7 Cl. & Fin. 436, 463). 

(o) Whitworth v. Qaugain (1846), 1 Ph. 728; Kindcrley v. Jervis (1856), 22 
Beav. 1, 27; Beavan v. Oxford {Karl) (1856), 6 De G. M. & G. 507, 517 ; 
Madcll v. Thomas Sc Co., [1891] 1 Q. li. 230, 238, 0. A.; soo titles BANK- 
RUPTCY and Insolvency, Vol. II., p. 154; Execution. 

(p) Mackreth v. tii/mmons (1808), 15 Ves. 329 ; Rice v. Rire (1853), 2 Drew. 
73; Kettleirell v. Watson 11882), 21 Ch. D. 685 ; affirmed (1884) 26 Oh. D. 501, 
0. A. ; see Frail v. Ellis (1852), 16 Beav. 350, 

(g) Rice v. Rice , supra ; and see p. 80, post. 

(r) “Wherever the logal estate is standing out, either in a prior incumbrancer, 
or in such a trustee as against whom the puisne incumbrancer has not the best 
right to call for the legal estate, the whole title and consideration is in equity, 
and then the general maxim must take place, qui prior est tempo7'e f potior est jure ” 

t Willoughby v. Willoughby (1756), 1 Term Rep. 763, per Lord LLardwicke, 
j.C., at p. 773 ; see Braces. Marlborough {Duchess) (1728), 2 P. Wms. 491, 496 ; 
Phillips v. Phillips (1861), 4 De G. E. & J. 208, 215). In Rice v. Rice (1853), 
2 Drew. 73, Kindersley, V.-C., spoke of tho rule as being tho rule of last 
resort, when there was no othor ground for preferring one equity to the other ; 
but in fact it is the prima facie rule, and is only to be departed from on 
sufficient grounds. 

(a) Taylor v. London and County Banking Co., London and County Banking Co, 
v. Nixm, [1901] 2 Oh. 231, C. A., per Stirling, L.J., at p. 260. 

S Cory v. Eyre (1863), 1 De Or. J. & Sm. 149, per Turner, L.J., at p, 167. 
rery conveyance of an equitable interest is an innocent conveyance, that is 
to say, tho grant of a person on titled merely in equity passes only that 
which he is justly entitled to, and no more ” {Phillips v. Phillips , supra , per 
Lord Westbury, L.O., at p. 215; Cave v. Cave (1880), 15 Oh. D. 639, 646). 

(a) Phillips v. Phillips , supra; Re Vernvn t Ewens <5s Co, (1886), 33 Ch. D. 402, 
O. A. ; and see p. 77, ante, * 

(6) Bee p. 103, post, » 
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Equity. 


Sect. o. but this doctrine does not apply to land, and a subsequent incum- 
Equlties brancer does not gain priority by giving notice to the person in whom 
rank in the legal estate is vested (c). 

Order of 

Time, 89. In a contest between an equitable incumbrancer and a 

p i legal mortgagee, the latter will not be postponed on the ground of 

of°equitaWe n <bis conduct unless he has been guilty either of direct fraud, or of 
claimant. such gross negligence as would render it unjust to deprive the 
prior incumbrancer of his priority (cZ). As between equitable 
claims the question is, whether one party has acted in such a way 
as to justify him in insisting on his equity as against the other (fj), 
and it is possiblo that a less degree of negligence will suffice 
to postpone an equitable than a legal incumbrancer (/). But 
whatever may be the abstract test, an equitable mortgagee who is 
entitled to the title deeds as part of his security, and who omits to get 
them, is postponed to a subsequent equitable mortgagee who takes 
the deeds without notice (p ) ; and similarly, where the prior 
mortgagee, having obtained the deeds, parts with them, or allows 
them unduly to remain out of his possession, and thereby enables 
the subsequent advance to be obtained (/<). 

On the other hand, an equitable owner or incumbrancer whose 
interest is such that he does not require the possession of the title 
deeds to support it — as in the ordinary case of trustee and cestui que 
trust t where the deeds are with the trustee — cannot be charged 
with any negligence if the trustee makes use of bis possession of 
the deeds to commit a fraud, and is not postponed to a subse- 
quent equitable owner who has parted with his money on the faith 
of the title deeds (i); unless the trustee purports to act under a 


(c) Jones v. (Ubboiis (1804), 9 Yes. 407 ; Jones v. Jones (1838), 8 Sim. 033; 
Wilrnot v. Pike (1845), 5 Haro, 14; Rc Richards , U amber y. Richards (1890), 
45 Ck. D. 589 ; Hopkins v. llemsworth , [1898] 2 Oh. 347. This applies to 
equitable interests in leaseholds ( Wiltshire v. Rabbits (1844), 11 Sim. 7G; 
Union Bank of London v. Kent (1888), 39 Ch. I). 238, C. A. ; and see Taylor 
v. London and County Banking Co., London and County Banking Co. v. Nixon, 
[1901] 2 Ch. 231, O. A.) 

( d ) Oliver v. Hinton , [1899] 2 Ch. 264, 274, C. A.; Northern Counties of 
England Fire Insurance Co. v. IVhipp (1881), 26 Oh. D. 482, 0. A. ; Manners v. 
Mew (1S85), 29 Ch. T). 723. The omission to inquire for title deeds will post- 
pone a legal mortgagee to a prior equitable estate ami will also postpone him to 
a subsequent equitable interest (Walker v. Linom f [1907] 2 Ch 104, 114). In 
Mocatta v. Murgatroyd (1717), 1 P. Wins. 393, a first mortgagee who attosted 
tko second mortgage was postponed for not giving to the second mortgagee 
notice of his mortgage, but it has been recognised that this went too fur (see 
the reporter's note). 

(<j) National Provincial Bank of England v. Jackson (18S0), 33 Ch. D. 1, 0. A., 
per Cotton, L. J., at p. 13. 

(/) In Taylor v. Russell, [1891] 1 Ch. 8, C. A., Kay, J., at p. 17, considered 
that the test was the same in each case ; but this was doubted by Lord 
Macnagiiten in the House of Lords, [1892] A. C. 244, at p. 262 ; see Taylor 
v. London arid County Banking Co ., London and County Banking Co . v. Nix<m , 
supra, at p. 260. 

(#) Farrand V. Yorkshire Banking Co. (1888), 40 Ch. J). 182; Re Castell and 
Brown , Ltd., Roper v. Castell and Brown, Ltd ., [1898] 1 Ch. 315; Re Valletort 
Banitary Steam Laundry Co Ltd,, Ward v. Valletort Sanitary Steam Laundry Co., 
ltd., [1903] 2 Ch. 654. 

th) Waldron y. Sloper (1852), 1 Drew. 193. 

(i) Gorjy v. Eyre (1863), 1 Do G. J. & Sm. 149, per Turner, L.J., at p. 169; 
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power vested iu him — such as a trust or* power of sale — and 
conveys the land by a deed containing a proper receipt clause ( k ). 

If, however, the owner of property hands over title deeds to an 
agent in order to enable him to dispose of the property, but subject 
to restrictions, and the agent creates an interest in disregard of the 
restrictions, then the owner, whether his estate is legal (Z) or 
equitable, is bound by the act of his agent, and is postponed to the. 
interest thus created (m). 

Sect. 10 . — The Legal Estate gives Priority. 

90. When there is an existing equitable interest in property, The;egal 
and an interest is subsequently croated in favour of a purchaser for estate give* 
value without notice of the earlier interest (n), and such purchaser pnorlty 
either gets in the legal estate at the time of his purchase, or, in 
certain circumstances, after his purchase, his possession of the 
legal estate gives him priority over the earlier equitable owner (o). 

The equities being equal except as regards tima, the legal estate, 
properly got in by the owner of the later equitable interest, entitles 
him to hold the property either as absolute owner, or until his 
mortgage is discharged, as the case may he ( p ). There is, in the 
absence of notice or of any other circumstance to postpone him, 
other than that of being later in point of time, no equity attaching 
upon his conscience by virtue of which the court will deprive him of 
his legal advantage ; and the subsequent purchaser is entitled to the 
like priority if he has the better right to call for a conveyance of 
the legal estate (q). The importance which courts of equity, in 


Sect. 9. 
Equities 
rank in 
Order of 
Time. 


Shropshire Union Railways and Canal Co. v. R. (lS7o), L. It. 7 H. L. 400, per 
Lord Cairns, L.C., at p. 507 ; Carritt v. Real and Personal Advance Co. (1839), 
42 Oh. 1). 263; eco Newton v. Newton (1868), 4 Ch. App. 143. 

(k) Lloyds Bank, Ltd . v. Bulloch , [1896] 2 Ch. 192; hut not where. the power 
being to sell only, the transaction is in oflect one of mortgage (Capcll y. Winter , 
[1907] 2 Ch. 37(i). 

(i l ) Perry Herrick v. Atwood (1S57), 2 l)e G. & J. 21 ; Brocklcshy y. Temperance 
Building Society, [1895] A. C. 173. 

(m) Rimmer y. Webster, [1902] 2 Ch. 163 ; see Trumany. Attenborough (1910), 
64 Sol. Jo. 682 ; and title Agency, Yol. I., pp. 201, 205. 

(n) A purchaser who has notice of an equitable interest must not roly on the 
assurance of the vendor that it has been got in, but must ascertain this for 
him sol f ( Jared v. Clements, [1903] 1 Ch. 428, C. A.). A contract which is 
merely personal and collateral does not ereato an equitable interest in the land 
so as to bind a purchaser taking with notice of it ( Phillips v. Miller (1875), 
L. 11. 10 C. P. 420, Ex. Ch.) ; but a hire-purchase agreement as to machinery 
to be affixed to the land is not such a contract, and a purchaser with notice, 
or who has only an equitable estate, takes subject to it {Re Samuel Allen & 
Suns , Ltd., [1907] 1 Ch. 575). The term 41 purchaser for value” includes a 
mortgagee {Berwick A Co. v. Price, [1905] 1 Ch. 632). 

(o) Marsh v. Lee (1670), 2 Vent. 337. This is “by reason of that force this 
court necessarily and rightly allows to the common law and to legal titles ** 
{Worthy v. Birkhead (1754), 2 Yes. Sen. 571, per Lord Hardwicke, L.C., 
at p. 574). 

(/>) Bates v. Johnson (1859), John. 304, 314; Bailey v. Barnes , [1894] 1 Ch. 
25, 36, C. A. . 

S Wilkes v. Bodington (1707), 2 Vern. 599. This is so, for instance, where 
egal estate is held upon trust for the subsequent purchaser {Stanhope v. 
Verney {Earl) (1761), 2 Eden, 81 ; Maundrell v. Maundrcll (1805), 10 Yes. 246, 
270; Buckle v. Mitchell (1812), 18 Yes. 100; Wilmot v. Pike (1845), 5 Hare, 
14 ; Taylor v. London and County Banking Co., London and County Hanking Co . 
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deciding priorities, attach to the legal estate, is an instance of the 
general principle that equity follows the law (r). 

Moreover, the legal estate affords protection to a purchaser, 
not only where his title is impeached by reason of some secret 
act done by the vendor whereby be deprived himself of the right 
to dispose of the estate, but also where the vendor never had 
.such right, but induced the purchaser by falsehood as to a fact of 
title to believe that he had the right ; provided that the pretended 
title was clothed with possession, and that the falsehood could not 
have been discovered by reasonable diligence (s). The legal estate 
protects both against secret incumbrances on the vendor’s title 
and against entire want of title in the vendor ( t ). 

A purchaser with notice can protect himself by getting in the 
legal estate from a purchaser who took without notice (u), unless 
the later purchaser is a trustee buying back trust property which 
he has sold, or there are other circumstances of fraud {a). 

91 . If the later purchaser obtains a conveyance of the legal 
estate at the time of his purchase, and can support the plea of 
purchase for valuable consideration without notice, then the legal 
estate affords hiru an absolute protection (b), He does not lose the 
protection because the person conveying to him is a trustee holding 
upon an express trust ; and if the deeds offered to, and properly 
accepted by, him do not give notice of the trust, he is not deemed 
to take with notice because he subsequently uses as a link in his 
title a deod which discloses the trust but which was unknown to 
him when he purchased (e). The doctrine is also available for a 
trustee with the legal estate who makes an advance to the cestui 
que trust without notice of a prior charge on the equitable interest ; 
the legal estate gives him priority (d). 

' 92 . When a purchaser does not get in the legal estate at the 
time of his purchase, he may get it in subsequently from any person 
who is able to convey it to him without committing a breach of 
trust, and he thereby gains priority over any earlier equitable 


y. Nixon, [1901] 2 Ch. 231, 263, C. A.). The legal estate is not available where 
it passes by estoppel only, and where the estoppel is not binding on the prior 
claimant {Eyre v. Burmester (1862), 10 H. L. Cas. 90). 

(r) See p. 68, ante, 

(*) Jones v. Bowles (1834), 3 My. & K 581 ; Young v. Young (1867), L. It. 
3 hq, 801. 

(0 The plea of purchase for value without notice required an allegation of 
possession by the person who conveyed to the defendant, but not of his actual 
title; it was enough that he pretended to be entitled (Mitford on Pleadings, 
P **275, where the essentials of the plea are given; Ashb,, p. 74: Pilcher v. 
Rawlins (1872), 7 Oh. App. 259, 266). 

(w) Lowther v. Carlton (1741), 2 Atk. 242 ; A.-G. v. Biphosphated Guam Co, 
(1878), 11 Ch, D. 327, 334, O. A. ; Keltlewell v. Wafoon (1882), 21 Oh. D. 685, 707 ■ 
Re Jfandman and Wilcox's Contract , [1902] 1 Ch. 599, 609, O. A. * 

(a) Barrow's Case (1880), 14 Ch. 1). 432, 445, O, A. 

(b) Pilcher v. Rawlins , supra t at p. 269. 

(c) Pilcher ?. Rawlins , supra, overruling Carter v. Carter (1857), 3 K & J. 

(tf) Newman T. Newman (1886), 28 Oh. D. 674. 
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interest of which he had no notice at the time of his purchase ($). 
It is immaterial that he has notice when he gets in the legal 
estate (/). Indoed, his having then received notice is usually the 
reason for his desiring to get in that estate ( g ). He may get it in, 
although proceedings have been commenced to establish the 
priorities, at any time before an order for that purpose is made ( h ). 
The most usual case of the legal estate being got in is when a third 
mortgagee, who has advanced his money without notice of a second 
mortgage, takes a transfer of the first mortgage with a conveyance 
of the legal estate. He can then squeeze out the second mortgagee, 
and hold the property until the first and third mortgages are both 
satisfied (i) ; at any rate if the first mortgagee has, at the date of 
the transfer, no notice of the second mortgage, and apparently, too, 
though he has notice ( k ). This doctrine is known as the tabula in 
naufragio (/) . 

93. If the holder of the legal estate is a trustee for a person 
having a prior equitable interest, a subsequent »purehaser cannot 
avail himself of the legal estate if he gets it in after notice of the 
trust, although he paid his money before notice. By taking a 
conveyance with notice of the trust he himself becomes the trustee, 
and must not, to get a plank to save himself, be guilty of a breach 
of trust (m). A satisfied mortgagee is a trustee for this purpose ; 

(p) Marsh v. Lee (1670), 2 Vent. 307 ; Brace v. Marlborough ( Duchess ) (1728), 
2 I\ Wms. 491 ; Bailey v. Barnes , [1894] 1 Oh. 25, 0. A. 

( f) Blackwood y. London Chartered Bank of Australia (1874), L. R. 5 P. C. 92, 
111. 

(</) Worflcy v. Birich cad (1754), 2 Ves. Sen. 571, 574 ; Willoughby v. Willoughby 
(1756), 2 Voa. Sen. 684. 

{h) Brace v. Marlborough ( Duchess ), supra; Worthy v. Birkhead, supra; Bailey 
v. Barnes , supra , at p. 37. 

(t) Brace v. Marlborough (Duchess), supra. 

\lc) Peacock v. Burt (1834), 4 L. J. (on.) 33. If notice to the first mortgagee 
is immaterial, then the first mortgagee is able to prefer which of the second and 
third mortgagees he pleases. In Bates v. Johnson (1859), John. 304, 314, this 
was stated by Wood, V.-O., to be the rule, but he observed that the result was 
contrary to the ordinary doctrine of the court. It was troatod as law, though 
again disapproved of, in West London Commercial Bank v. Reliance Permanent 
Building Society (1885), 29 Oh. D. 954, C. A. In Peacock v. Burt, supra, tho 
third mortgagee had no notice of tho second mortgago when he advanced his 
money and took a transfor of tho first mortgage, but tho first mortgagee had 
notice. Tho third mortgagee was allowed priority over the seoond; seo the 
remarks on this in West London Commercial Bank v. Reliance Permanent Building 
Society , supra , per Lindley, L.J., at p. 963. 

(l) Brace v. Marlborough ( Duchess), supra ; Worthy v. Birkhead, supra ; 
Phillips v. Phillips (1861), 4 Do G. P. & J. 208 ; see the statement of tho 
doctrine by Lord Setjjoune, L.O., in Blackwood v. London Chartered Bank of 
Australia , supra . The court was formerly not very particular as to the means 
by 'which the legal estate was got in (see Fagg's (Sir John) Case (1570), cited in 
Huntingdon (Earl) v. Greenville (1682), 1 Vern. 49, at p. 52 ; Harcourt and Knowels’ 
Case (undated), cited in Hitchcock v. Sedgwick (1690), 2 Vern. 156, at p. 159; 
Carter v. Carter (1857), 3 K. & J. 617, 636) ; and see title Mortgage. 

(m) Saunders v. Deheiv (1692), 2 Vern. 271 ; Allen v. Knight (1846), 5 Hare, 
272 ; Mum ford v. Stohwasser (1874), L. It. 18 Eq. 556, 563; Harpham v. Skacklock 
(1881), 19 Ch. D. 207, 214, 0. A. ; Taylor v. Bussell, [1891] 1 Oh. 8, 29, 0. A. ; 
Perham v. Kempsier, [1907] 1 Ch. 373. According to the judgment of Wood, 
V.-O., in Carter v. Carter , supra , at p. 639, and to a dictum of Jessel, M.R., 
in Mumford v. Stohwasser , supra, tho purchaser loses the protection if the 
trustee has notice, but he himself has not. But there is nothing in yioh a case 
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he holds the legal estate in trust for the first equitable owner, and 
cannot confer priority on a subsequent purchaser by conveying to 
him ( n ). But a trust or equity, to affect the conscience of him who 
has got in the legal estate, must be a trust or equity not in favour 
of some third person, but in favour of the person against whom the 
legal estate is set up (o). 

Whore there is a mortgage to secure present and future advances, 
'the mortgagee cannot, by virtue of bis legal estate, claim priority 
for advances made after lie has had notice of a second mortgage (p). 

Sect. 11. — Notice . 

94. Notice of a prior dealing with, or other circumstance 
affecting, property which will defeat a plea of purchase for value 
without notice may be either actual or constructive. Actual notice 
to the party himself exists where knowledge of the dealing or 
circumstance is brought directly home to him(q). And under 
this head is included actual notice to an agent — usually a solicitor 
— employed in the transaction. Such notice is imputed to the 
principal, and it affects him whether communicated to him or 
not (r). But an exception is admitted where there has been fraud 
on the part of the agent in the matter. Although actual communi- 
cation to the principal is not required, yet fraud excludes in practice 

to affect the conscience of the purchaser, and ho should not lose his logal 
advantage*. This extension of tho doctrine is refoired to doubtfully in Hailey v. 
Barnes, [1894] 1 Ch. 2ft, 0. A. 

(«) Originally a subsequent incumbrancer was allowed to protect himself 
by getting in a satisliod term (Willoughby v. Willoughby (1760), 2 Vcs. Sen. 
684); but later this could only be done where tiio torin was unsatisfied 
(MauvdrcU v. Mauvdrell (1806), 10 Yes. 246, 270 ; Ex parte Knott (1806), 
11 Vos. 609, 613; Carter v. Carter (1867), 3 K. & J. 617, 639, 640; Prosser 
\. Rice (1869), 28 Bcav. 68, 74; Pilcher v. Rawlins (1872), 7 Oh. App. 268; 
Mum/ord v. Stoh washer (1874), L. It. 18 Eq. 556, 662; Taylor v. Russell, [J891] 1 
Ch. S, 29, 0. A. Satisfied teirns can no longer exist, but tlio same principle applies 
to satisfied logal mortgages (Carter v. Carter , supra ; Taylor v. Russell, supra). * 

(o) Taylor v. Russell , [1891] 1 Ch. 8, C. A. ; [1892] A. C. 244, 253, li. L.?\ 
and see further title Mortgage. 

(p) Hopkimon v. Rolt (1861), 9 II. L. Cas. 514 ; as to tho effect of appropriation 
of payments under tho rule in Devaynes v. Nolle , Clayton's Case (1816), 1 Mer. 
529, 572, on the first mortgagee’s security, soo Deeley v. Lloyds Bank, r 19101 1 
Ch. 648, C. A. 

(7) For actual notice to bo binding it must be given by a person interested in 
the property and in tho course of the negotiation (Barnhart v. Oreenshields 
(1853), 9 Moo. P. C. C. 18, 36) ; and where it is to a corporation, it must be given 
to an official as such, see Simpson v. Mahons' Bank , [1895] A. O. 270, P. C. 

S Espin v. Pemberton (1859), 3 De G. & J. 547, ptr Lord Chelmsford, 

, at p. 554, who pointed out that notice imputed in this way, though 
sometimes called constructive notice, is more conveniently classed as actual 
notice; compare Cave v. Cave (1880), 15 Ch. D. 639, 643 ; Berwick & Co. v. Price, 
[1905] 1 Ch, 632, 639. Nolico to an agent is notice to tho principal, since other- 
wise notice might be avoided in evory case by employing agents (Slieldonv. Cox 
(1764), 2 Eden, 224 ; Boursot v. Savage (1866), L. It. 2 Eq. 134, 142 ; Holland v. 
Hart (1871), 6 Oh. App. 678, 681). Tho doctrine is not confined to notice to 
solicitois (Merry v. Abney (1663), 1 Cas. in Ch. 38). If the agent is acting 
within the scope of his authority, the most positive proof that he did not 
communicate notice to his principal does not exempt the latter (Bawden v. London, 
Edinburgh and Glasgow Assurance Co., [1S92] 2 Q. B. 534, C. A.). See also title 
Agency, Yol. I., p. 215 ; and Re Payne ife Co., Ltd., Young v. Payne & Co., [1904] 2 
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all probability of communication, and hence ihe knowledge of the 
fraudulent agent is not imputed to the principal (.9). 

Notice to the agent will not be imputed to the principal unless it 
is of a matter which was material to the particular transaction, and 
which it was the agent’s duty to communicate to his principal (t) ; 
nor will it be imputed unless it comes to the knowledge of the agent 
as such in the same transaction with respect to which the question 
of notice to his principal arises (u). 

Where a transaction takes place between two companies which 
have a common ofticor, and the common officer is concerned in the 
transaction, knowledge acquired by him as officer of one company 
will not bo imputed to the other company unless it was his duty, 
as officer of the first company, to communicate that knowledge to 
the other company, and his duty, as officer of the second company, 
to receive notice (a) ; and as regards matters of internal regulation, 

( 5 ) Kennedy v. Green (1834), 3 My. & K. 699, 720 ; Espin v. Pemberton ( 1859), 
3 Do G. & J. 517, 555 ; Thompson v. Cartwright (1863), *33 Eeav. 178, IS 5 ; 
Waldy v. Gray (1875), L. 11. 20 Eq. 238, 251 ; see lie Southampton' s (Lord) Instate, 
Allen v. Southampton (Lord), Ban father' 8 Claim (1880), 16 Oh. 1). 178; lie Cousins 
(1886), 31 Ch. D. 671 ; and compare Marjoribanks v. Hovend*n (1843), 6 1. Eq. R. 
238. Eut there must be fraud independently of the more non -disclosure of the 
prior title (Allerbury v. Wallis (1856), 8 I)c G. M. & G. 451, 466, 0. A.). “It 
must bo made out that distinct fraud was intended in the very transaction, so 
os to make it necessary fur the solicitor to conceal the facts from his client in 
ordor to defraud him” (Holland v. Hart (1871), 6 Ch. App. 678, per Lord 
JIatherley, L.O., at p. 683); see Cave v. Care (1880), 15 Ch. 1). 639, 614; 
Berwick it; Co. v. Price, [1905] 1 Ch. 632, 640. 

(£) Thus it is not material to a transaction of transfer of mortgage that the 
transferee’s solicitor knows of a matter which would, if known to the transferee, 
prevent a further advanco (WyVie v. Pollen (1863), 3 Do G. J. & Sm, 596, 
601) ; see Espin v. Pemberton , supra, at p. 554; Roilaud v. Hart, supra , at 

p. 682. 

(■a) Conveyancing Act, 1882 (45 & 46 Viet. c. 39), s. 3 (1) (ii.) ; see Thorne v. 
Heard and Marsh, [1895] A. 0. 495, 501. The statute restored the rule laid down 
by Lord IIardwicke, E.O., in Warrick v. Warrick (1715), 3 Atk. 291, for the 
raason that “ otherwise it would make purchasers’ and mortgagees’ titles 
jjSoepcnd altogether on tho memory of their counsellors and agents, and oblige 
them to apply to persons of loss eminence as counsel, as not being so likely to 
have notice of former transactions " ; see Worsley v. Scarborough (Earl) (1746), 
3 Atk. 392. The restriction to the same transaction had, previously to the 
statute, been disregarded, and the client was affected by notice to his solicitor 
where the one transaction was closely followed by and connected with the 
other, or where it was clear that tho previous transaction was prosont to the 
mind of the solicitor when engaged in the later transaction (Hargreaves v. 
Bothwell (1836), 1 Keen, 154, 159; see Fidles' v. Bendt (1813), 2 Hare, 391, 
403; Spencer v. Topham (1856), 2 J ur. (n. 3.) 865). 

The statute put au ond to this application of the doctrino (Be Cousins (1886), 
31 Ch. I). 671, 677) ; it also put an end to the doctrine that where the 
same solicitor was acting for both parties to a sale or mortgage, the knowledge 
of the vendor oi mortgagor was imputed to him and through him to his other 
client (Re Cousim , supra). Pour sot y. /Savage (1866), L. R. 2 Eq. 134, so far as 
it rested on this doctrine, is not now an authority (Taylor v. London and County 
Banking Co., J,ondon and County Banking Co. v. Nixon, [1901] 2 Ch. 231, 258, 
C. A.). The mere fact that only one solicitor is employed in a matter does not 
make him the agent of both parties ( Perry v. IIoll (I860), 2 De G. E. & J. 38). 
Eut where a client has placed himself entirely in the hands of his solicitor, and 
constituted him his general agent in a series of transactions, the knowledge of 
the solicitor is imputed to him (Dixon v. Winch, [1900] 1 Ch. 736, 0. A). 

(a) Re Hampshire Land Co., [1896] 2 Ch. 743 ; lie Fenwick, Slobart Co., 
Ltd., Deep Sea Fishery Cods Claim , [1902] 1 Ch. 507. ¥ 
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notice. 


the second companyris entitled to assume that the first company 
has acted regularly ( b ), 

95. Although a purchaser has no actual knowledge, by himself 
or by his agent, of a matter prejudicially affecting his vendor’s 
title, yet in certain circumstances he is treated as though he 
had notice, and he is then said to have constructive notice of the 
• matter (c). Before the Conveyancing Act, 1882 (d), the cases in 
which such notice might be established fell under three heads : 
first, where the purchaser omitted to make usual and proper 
inquiries into the vendor’s title ; secondly, where he omitted to 
follow up an inquiry suggested by some matter of which he had 
actual notice ; and thirdly, where he designedly abstained from 
inquiry for the purpose of avoiding notice (e). In any of these 
cases the purchaser was held to be affected with notice of what he 
would have discovered if he had made the inquiries which a prudent 
purchaser would have made in the circumstances. Constructive 
notice has been defined as the knowledge which the courts impute 
to a person upon a presumption of the existence of the knowledge 
so strong that it cannot be allowed to be rebutted, either from his 
knowing something which ought to have put him upon further 
inquiry, or from his wilfully abstaining from inquiry to avoid 
notice (/). 


(b) Royal British Bank v. Turquand (1856), 6 E. & B. 327, Ex. Ch. ; Re 
Hampshire Land Go., [1890] 2 Ch. 743. 

(c) Sc© The Birnam Woody [1907] P. 1, C. A., per Fab well, L. J., at p. 14: 
“ The courts have of late years been unwilling to apply the principle of con- 
structive notice so as to fix companies or persons with knowledge of facts of 
which thoy had no knowledge whatever.” 

(J) 45 & 46 Viet. c. 39. 

(e) See the classification by WiQRAM, V.-C., in Jones v. Smith (1841), 1 Hare, 
43, 55, which, however, does not expressly state the first case. This requires to 
ho included ; see Dart, Vendors and Purchasers, 7th ed., Vol. II., pp. 896 — 908 ; 
Wilson v. Hart (1866), 1 Ch. App. 463, 467 ; and it covers to a large extent, if apt 
entirely, the third class. Constructive notice has been based on the purchasers 
gross nogligonce (TYare v. Eqmont (Lord) (1854), 4 J)e G. M. & G. 460, per Lord 
Crakwoutii, L.C.) ; and this may be evidence of fraud (West v. Reid (1843), 2 
Ilare, 249, per Wigiiam, V.-O., at p. 257, explaining his judgment in Janes v. 
Smithy supra). But the doctrine does not depend on fraudulent intention (Jones 
v. Williams (1857), 24 Beav. 47, 59), Notice that a draft deed (which is 
subsequently executed) has been prepared is not, in general, constructive notice 
of its execution (Cothay v. Sydenham (1788), 2 Bro. C. 0. 391). As to notice of 
a settlement, see Williams v. Williams (1881), 17 Ch. D. 437. 

(/) Espinv. Vembertcn (1859), 3 De G. & J. 547, per Lord Chelmsford, L.O., 
at p. 554. It was frequently said that the doctrine of constructive notice was 
not to be extended ; see Ware v. Eqmont (Lord), supra . Where notice is relied 
on to prevent priority by registration under tho Deeds Registration Acts, this 
must be not merely constructive, but such direct notice as to make it fraudulent 
in the purchaser to disregard it ( Le Neve v. Le Neve (1747), Amb. 436 ; 2 White & 
Tud. L; C., 7th ed., 175 j Jdland v. Staiuhridye (1797), 3 Vos. 478 ; Wyatt v. 
Barwell (1815), 19 Ves. 435 ; Robinson v. Woodward (1851), 4 De G. & Sm. 562 ; 
Bradley v. Riches (1878), 9 Ch. D. 189 ; see Crowly v. Bergtheil f [1899] A. C. 
374, 382, P. 0.). 

Under the Yorkshire Registries Act, 1884 (47 & 48 Viet. o. 54), s. 14, a 
subsequent purchaser or incumbrancer who registers first does not lose the 
priority thus gained by aotuai or constructive notice, but only by fraud ; see 
Battison v. Hobson , [1896] 2 Ch. 403 ; compare Robinson v. Woodward, supra . 
An interest not created by a document registrable under a Registry Aot does 
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Under the Conveyancing Act, 1882 ( g ), a purchaser is not, apart S **> T - n. 
from actual knowledge in kimBelf or his agent, to be prejudicially Notice 
affected by notice of any instrument, fact, or thing unless it would constructive 
have come to his knowledge, or to the knowledge of his solicitor or notice under 
other agent, if such inquiries and inspections had been made as the Con- 
ought reasonably to have been made by him or by the solicitor or 
other agent (h). The word 41 ought” in this connection does not* ' 
import a duty or obligation, for a purchaser is under no duty to 
the possible holder of a latent title or security to make any inquiry. 

The expression “ ought reasonably ” means as a matter of prudence, 
having regard to what is usually done by men of business in similar 
cases (i). The statute, in effect, only states the previous law, 
though its negative form shows that a restriction, rather than an 
extension, of the doctrine of notice was intended (7c). 


not lose priority by the mere registration of a subsequent registrable incum- 
brance (Re Calcott and Kirin's Contract , [1898] 2 Ch. 460* (on the Middlesex 
Registry Act, 1708 (7 Ann. c. 20)) ; see While v. Neaylon (1880), 11 App. Gas. 
171, P. 0.) ; bnt the Yorkshire Registries Act, 1884 (47 & 48 Viet. c. 51), applies 
to a charge by deposit of deeds unaccompanied by any memorandum (Batlison 
v. Hobson , [1896] 2Ch. 403). Registration under the Patents and Designs Act, 1 907 
(7 Edw. 7, o. 29), s. 71, is subject to equities of which the assigneo had notice 
(New Ixion Tyre and Cycle Co, y. Spilsbury, [1898] 2 Oh. 484, 0. A.); but a 
mortgagee of a ship or share in a ship, who registers his mortgage, is not 
affected by notice of prior unregistered equities (Black v. Williams, [1895] 1 
Ch. 408); and see title Shipping and Navigation. 

(g) 45 & 46 Viet. c. 39. “Purchaser” includes a mortgagee and lessee 
(ibid., s. 1 (4) (ii.) ) ; see Hunt v. Luck , [1902] 1 Ch. 428, 433, C. A. ; and compare 
Wilson v. Bart (1866), 1 Ch. App. 4G3, 467. 

(h) Conveyancing Act, 1882 (45 & 46 Viet. c. 39), s. 3 (1) (i.), (ii.) ; and see 
title Sale of Land. 

(i) Bailey v. Barnes , [1894] 1 Ch. 25, C. A.; compare Agra Bank , Ltd. y. 
Barry (1874), L. R. 7 H. L. 135, 157 ; Gainsborough (Earl) y. Watcombc Terra 
Cotta Clay Co. (1885), 54 L. J. (ch.) 991. 

(k) Bailey v. Barnes , supra. A purchaser is bound, at the risk of being 
affected with constructive notice, to make the usual full investigation of title, 
notwithstanding that he is debarred by agreement from doing so (Veto v. 
Hammond (1861), 30 Beav. 495, 507 ; Re Cox and Neve's Contract , [1891] '2 Ch. 
109, 117); or is prevented by statute (which he is at liberty to exclude by 
agreement) (Patman v. Uarland (1881), 17 Ch. D. 353; Mogridge y. Clapp , 
[1892] 3 Ch. 382, G. A.) ; that is, if in the circumstances he acts unreasonably in 
not excluding the statute (Imray v. Oakshette , [1897] 2 Q. B. 21 S, 0. A.). And 
he is bound to follow up any inquiries suggested by matters of which ho has 
actual notice. “ In all casos where the purchaser cannot make out a title but 
by a deed which leads him to another fact, the purchaser shall not be a pur- 
chaser without notice of that fact, but shall be presumed cognisant theroof ; for 
it is crassa negligcntia that he sought not after it ” (Moore v. Bennett (1678), 2 
Cas. in Oh. 246; see Bisco y . Banbury (Earl) (1676), 1 Cas. in Ch. 287, 291 ; 
Coppin y. Femyhough (1788), 2 Bro. 0. 0. 291 ; Malpas v. Ackland (1827), 3 
Russ. 273). 

This rule still holds good, and notice of a deod within the period for which 
the title should be investigated, which affects the land, is notice both of its con- 
tents, and of the faots which would be disclosed if its production was insisted 
on (see Peto v. Hammond, supra) ; but where a deed may or may not 
affect the land, and the purchaser inquires whether it does, and receives an 
answer in the negative, he is not bound to inquire further (Jones r. Smith (1841), 
1 Hare, 43 ; (1843), 1 Ph. 244; see English and Scottish Mercantile Investment Co. 
Y* Brunton , [1892] 2 Q. B. 700, C. A.). Notice that the land is in the posses- 
sion of a tenant puts the purchaser on inquiry as to the terms of the holding, 
and he has consthictive notice of the tenant’s rights (Taylor v. Stibbext (1794), 
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Where the effect of constructive notice would be to invalidate a 
transaction, such as a sale under the Settled Land Acts, the court 
will not readily apply the doctrine (//). 


Part III. — Equitable Interests in Property. 

Sect. 1 . — Nature of Equitable Estates. 

Sun -S ect. 1 . — Trust Estates. 

96. Equitable estates in real property ariso either under trusts or 
mortgages. An equitable estate arises under a trust when by virtue 
of a deed, will, or other instrument the legal owner — tho trustee — 
is bound to hold the property for the benefit of another, the cestui 

2 Yes. 437; Alien v. Anthony (1810), 1 Mor. 282, Muix v. Maltby (1818), 2 
Swan. 277, 2S1), including an agreement for salo to him ( Daniels v. Davison 
(1809), 16 Yes. 249, 251; (1811), 17 Yes. 433; Hunt v. Luck, [1902] 1 Oh. 
428, 0. A.). Hut this only refers to equities between the purchaser and tenant 
when tho legal estate has passed ; not to questions between vendor and pur- 
chaser before completion ( Cabalhro v. Henty (1874), 9 Oh. App. 447; see 
Phillips v. Miller (1875), L. It. 10 C. P. 420, Ex. Ch.). And the purchaser is not 
affected with notice of the title of a person, other than the vendor, under whom 
the tenant claims. A person neglecting to inquire to whom the tenant pays 
rent is not affected with notice of tho interest of the tenant’s lessor ; though if 
be has actual notice that an adverse claimant is in receipt of rent, he is affected 
with notice of any interest such claimant may have ( Barnhart v. Green shields 
(1853), 9 Moo. P. C. 0. 18, 34; Knight v. Bowyer (1858), 2 I)e G. & J. 421, C. A. ; 
Hunt v. Luck , supra) ; Mnmjord v. Stohwasser (1874), L. E. 18 Eq. 556, on this 
point is overruled. 

A purchaser is bound to inquire for the title deeds and to call for their pro- 
duction (Birch v. El lame 8 (1794), 2 Anst. 427 ; Worthington v. Morgan (1819), 
16 Sim. 547 ; Berwick & Co. v. Price , [1905] 1 Ch. G32, 638; Be Greer , Greer v. 
Greer , [1907] 1 1. E. 57) ; but ho may accept a satisfactory reason for their non- 
production, and is not then affected with notico of the title of a third person 
who in fact holds them (Chimb v. Fluitt (1791), 2 Anst. 432 ; Hewitt v. Looscmore 
(1851), 9 llaro, 449, 457 ; Espin v. Pemberton (1859), 3 De G. & J. 547, 556; see 
Spencer v. Clarke (1878), 9 Ch. D. 137). The .statement that they are at a 
bankers for safe custody is not sufficient (Maxjield v. Burton (1873), L. E. 17 Eq. 
15). Actual notice, however, that tho deeds are in the custody of a third person 
is notice of such person’s interest \IIiern v. Mill (1801), 13 Ves. 114 ; Dryden v. 
Frost (1838), 3 My. & Cr. 670, 673 ; and see Oliver v. Ilinton, [1899] 2 Ch. 264, 
C. A.; Wulhr v. Linom, [1907] 2 Ch. 104, 114), 

Constructive notice is not implied where negotiable securities are taken in tho 
ordinary course of business and without ground of suspicion, merely because 
inquiry would have led to knowledge of a defoct of title (London Joint Stock 
Bank v. Simmons , [1892] A. C. 201 ; Thomson v. Clydesdale Bank , Ltd. % [1893] 
A C. 282). Notice that debentures have been issued is not necessarily notice of 
their contents (English and Scottish Mcrcayilile Investment Co. v. Brunton , [1892] 2 
Q. B. 700, 0. A. ; Re Valletort Sanitary Steam Laundry Co Lid., Ward v. Valletort 
Sanitary Steam Laundry Co. t Ltd., [1903] 2 Ch. 654; see Wilson v. Kelland , [1910] 
2 Oli. 306). And, generally, the rules as to constructive notice do not apply to 
commercial transactions ( Manchester Trust v. Furness , [1895] 2 Q. B. 539, 545, 
0. A.). But they apply to a mortgage of a policy of insurance (Spencer v. Clarke , 
supra ; lie Weni get's Policy , [1910] 2 Ch. 291), and to a trustee paying a share 
of the trust fund to an assignee of the cestui gut trust (Davis v. Iiutchings. 
[1907] 1 Ch. 356). As to notice to a lessee of the lessor’s title, see title 
Landlobd and Tenant. 

(1) Mogridge v. Clapp , [1892] 3 Ch. 382, 396, C. A. ; see Ilurrell v, Littlejohn. 
[1904] l«Ch. 689. 



Part III —Equitable Interests in Property. 


89 


que trust (m) ; or when, without a written instrument, the circum- 
stances are such that a court of equity will impose this obligation 
upon the legal owner (n). The essence of the relation of trustee and 
cestui que trust is that the trustee is at law the owner of the land, 
though the cestui que trust takes the profits, and can require the 
trustee to convey at his direction (o). 

97. Originally the cestui que trust was not considered to have 
any right in the land itself ( p ). His right was merely a personal 
right to enforce the trust against the trustee and such subsequent 
legal owners as, in the view of a court of equity, ought to be required 
to give effect to the trust (q). Such subsequent owners included 
persons deriving title under the trustee without consideration, 
whether with or without notice of the trust, and persons taking 
from the trustee for valuable consideration with notice of the trust (r). 
But later the right of the cestui que trust , since it extended to the 
beneficial enjoyment of the land itself, came ta bo regarded as 
giving him an estate in the land ; and this equitable estate now ranks 
as a right attaching to the land (s), though such right may bo 


(m) See Ilardoon v. Pclilios, [1901] A. 0. 118, 12.3, T\ 0. ; and as to tho term 
“ tatltii que trust" see Law Quuilorly Review, Vol. XXVI., p. 196. 

(n) Lor the various classes of ti usts— express, constructive, and resulting — 
see p. 154, post; and title Tuusis and Trustees. 

(o) Soo Butler’s note to Co. Litt. 290 b, adapting to trusts tho definition of a 
use in Chadhiyu's Case (1595), 1 Co. Rep. 120 a, 121 b; and see ibid., n. (n). 

[p ) At common law the trust was a thing in action, to be enforced only by 
subpoena in Chancery, and hence it was not assignable at common law {Finch's 
{Sir Moyle) Case (1600), 4 Co. Inst. 85). 

(q) Before the Statute of Uses (27 lien. 8, c. 10), whero land was conveyed to 
one and his heirs to tho use of another, tho uso was treated at law as repugnant 
to tho previous limitation and void, but it was recognised and enforced in 
Chancery. Hence it was said that he who had a use had jus neque in re usque ad 
rem, hut only a confidence and trust, for which ho had no remedy at tho common 
law, but. only by subpoena in Chancery (Chudleigh'a Case , supra , n. (p) ; 
Brent's Case (1577), 2 Leon. 14, 16 ; Gilbert, Law of Uses and Trusts, p. 2). 
The use, hovvover, had a flexibility in Chancery which was denied to common 
law limitations. Tho Statute of Uses turnod the use into the legal estate, and in 
conveyances operating uuder the statute the common law courts allowed it to 
retain this flexibility; so that, for instance, an estate of freohold to arise in 
futuro could be created byway of springing use (Chudleigh's Case, supra , at 124 a, 
n. (m 1) ) ; but declined to allow that there could be a uso upon a use {TyrreVs 
Case (1557), Dyer, 155 a ; Tudor, L. C. Roal Prop., 4th ed., p. 289). Henco a new 
opening was made for equitable jurisdiction, and the whole system of trusts was 
in effect built up in defiance of the statuto {Hopkins v. Hopkins (1738), 1 Atk. 
581). To this system of trusts the principle that the obligation rested only on 
the conscience of the trustee was as milch applicable as to the earlier uses (see 
Co. Litt. 290 b, n.(l)). 

(r) This seems to have been settled at an early date, although at first tho 
trust bound only the original feoffee to uses (see Chudleigh's Case , supra , 
at p. 121 b, n. (s), referring to Keil. 42, pi. 7 (1 502) ). Whether a lord taking the 
legal estate by escheat was bound by the trust was a matter of doubt {Fawcet v. 
Lowther (1751), 2 Yos. Sen. 300, 304 ; and see p. 95, post) ; but a disseisor 
was not bound (Finch's {Sir Moyle) Case (1600), 4 Co. Inst. 85 ; Chudleigh's Case, 
supra , at 139 b ; Gilbert, Law of Uses and Trusts, by Sugclen, p. 429, n. (6) ; 
Lewin, Law of Trusts, 11th ed., pp. 270, 274; T. Cyprian Williams in 51 Sol. 
Jo., p. 143). 

(s) He Nisbet and Potts' Contract , [1905] 1 Oh. 391 ; affirmed [1906J. 1 Ch. 386, 
O. A. This was a decision that a disseisee is bound by the equity aris’ng out of 
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defeated if the legal estate passes to an owner who takes for value 
without notice (t). 

98. For some purposes a tenant for life is treated as a trustee 
for those entitled in remainder. Thus, although he may be expressly 
made unimpeachable for waste, so as not in general to be liable for 
acts of destruction done to the inheritance, yet, on the ground of 
his fiduciary position, equity interposes to prevent wanton destruc- 
tion of a dwelling-house, or of trees planted for ornament or shelter, 
and such waste is known as equitable waste (a). Equitable waste, 
therefore, is treated as a breach of trust, and after the death of the 
tenant for life his assets are liable to make it good ( b ). 

Equity to set 99. The legal owner of an estate in land who has conveyed it 
aside a deed, in such circumstances that, while the convej^ance on the face 
of it is good, he is entitled in equity -to have it set aside, has an 
equitable interest in the land which is analogous to the beneficial 
ownership. Consequently it can be devised (c), and can be assigned, 
whether for value or by voluntary deed ( d ). If money lias been paid 
for the legal conveyance, the equitable right is similar to an equity 
of redemption (e), and the money must be repaid on the conveyance 
being set aside (/) Similarly, a purchaser who has completed his 
contract may be entitled to impeach a title founded on fraud com- 
mitted on his vendor ; though, since the right to complain of a fraud 
is not a marketable commodity, a purchase of the estate for the 
purpose of acquiring a right to set aside a deed for fraud will not be 
assisted by a judgment for specific performance^). 

Sub -Sect. 2. — Equity of Redemption, 

Equity of 100 . An equitable estate arises under a legal mortgage when 
redemption, the day fixed for redemption has passed without payment of the 
mortgage money. Until that day the mortgagor retains his legal 

a restrictive covenant ; but iho principle applies equally to a trust, and the caso 
was in substance an overruling of the old law. 
t) See p. 81, ante. 

a) Anon. (1704), Frecin. (oh.) 278 ; Fancy. Barnard {Lord) (1716), 2 Vein. 
738; Lawley v. Lawley (1717), Jac. 71, n. ; Rult v. Somerville (Lord) (1737), 2 
Eq. Gas. Abr. 759; Coffin v. Coffin 11821), Jac 70. As to the origin of the 
jurisdiction, see Aston v. Aston (1749), 1 Ves. Sen. 264 , per Lord IIaedwtoke, 
L.O., at p. 2U5 ; and Bee titles Heal Property and Chattels Heal ; Settle- 
ments. 

(5) Ormonde ( Marquis ) v. Kynnersley (1820), 5 Madd. 369. 

(c) Slump v. Gaby (1852), 2 De G. M. <& G. 623 ; Gresley v. Mousley (1859), 4 
Do G. & J. 78, 93. 

' ( d ) Dickinson v. Burrell , Dickinson (Ann) v. Burrell , Stourton v. Burrell (1866), 
Ii. R. 1 Eq. 337 ; but to enable the assignee to sue, the assignment must be of 
the .assignors entire interest in the property, and not of the mere right to sue 
(tfcid., per Lord Romilly, M.R., at p. 342) ; compare Prosser v. Edmonds (183d), 
1 Y.&C. (ex.) 481, 491. 

(e) Blake v. Johnson (1700), Prec. Ch. 142. 

(/) Stump v. Gaby, supra, per Lord St. Leonards, L.C., at p. 630: “In 
the view of this court he remains the owner, subject to the repayment of the 
money which has been advanced ” ; compare Aldborough (Lord) v. True (1840), 7 
Cl- & Fin. 436, 463, H, L. * ^ h 

(?) De Uoghton v. Money (1806), 2 Ch. App. 164; see also title Specific 
Bsrfomanoe. 
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right under the terms of the mortgage to « reconveyance on 
payment. After that day this right is forfeited at law, but the 
mortgagor is entitled to be relieved against the forfeiture in 
equity (h), and the interest which he thus retains in the land is 
called an equity of redemption (i). It is not a mere right, but is 
an estate in the land ; the person entitled to the equity of 
redemption is considered as the owner of the land, while the 
interest of the mortgagee is treated as part of his personal 
assets (k). lienee, when this position is changed by foreclosure, 
the mortgagee, in acquiring for the first time the ownership of, 
and the beneficial title to, the land, takes it under an entirely 
new title (l). A mortgage by way of trust for sale is a mortgage 
only ( m ). 

101. The Court of Chancery was so jealous of preserving the 
equity of redemption that it did not allow it to bo clogged or 
fettered by any agreement entered into by the mortgagor and 
mortgagee at the time of the mortgage (n), and this is an inflexible 
rule at the present time(o). It does not prevent the mortgagee 
from stipulating for a collateral advantage if this is limited to the 
duration of the security, and is not unfair to the mortgagor (p). 
Nor does it prevent the mortgage being for a fixed term, provided 
that the term is reasonable, e.g five or seven years (r/). But 
on redemption the mortgagor is entitled to have his property back 
as free and unfettered as if it had never been made the subjoct of 
the security (?•). The rule applies not only to land, but to other 


(h) The court, it was said with some exaggeration, would relievo a mortgagee 
to the tenth generation ( Bacon v. Bacon (1610), Toth. 133) ; see, generally, title 

Mortgage. 

(i) See p. 10, ante. 

(If) Casborne v. Scar/e (1737), 1 Atk. 603 ; 2 White & Tud. L. C., 7th ed., 
p. 6 ; Thornborough v. Baker (1675), 3 Swan. 628, 630. 

(/) Heath v. Pugh (1 881 ), 6 Q,. B. D. 345, C. A., per Lord Selbokne, L.O., at 
p. 360. The right of foreclosure results from the original interference of equity 
in favour of the mortgagor; see Sampson v. Battison 7l 842), 1 Hare, 633, 586. 

(m) Be Alison , Johnson v. Mounsey (1879), 11 Ch. I). 284, 294, C. A. ; Locking 
v. Parker (1872), 8 Ch. App. 30. 

(n) Howard v. Harris (1683), 1 Vern. 190; Jennings v. Ward (1705), 2 Vera, 
520; Tuomesv. Conset (1745), 3 Atk. 261 ; Re Edwards' Estate ( 1 8Gi ), III. Ch. It. 
367, In Orby v. Trigg (1722), 9 Mod. Bop. 2, it was considered that a 
covenant in a mortgage giving the mortgagee a right of pre-emption was 
enforceable, if not oppressively used ; but this is doubtful. 

(o) Salt v. Northampton (Marquis), [1892] A. 0. 1. 

(p) Such as a covenant in a mortgage of a public-houso to obtain liquor from 
the mortgagee during the continuance of the mortgage (Biggs v, Hoddinott , [1898] 
2 Ch. 307, C. A. ; overruling to this extent the dictum in Jennings v. Ward , supra , 
that a man shall not have interest for his money and a collateral advantage 
besides for the loan of it). A covenant not so restricted in duration will be void 
(Noakes Co., Ltd . v. Bice, [1902] A. O, 24 ; Brownv. Ryan , [1901] 2 I. R. 653, 
C. A.) ; Santley v. Wilde, [1899] 2 Ch. 474, contra, is overruled. 

(q) Teevan v. Smith (1882), 20 Ch. D. 724, 729, C. A. ; Morgan v. Jeffreys , 
[19101 1 Oh. 620. And apparently the provision for the mortgage remaining 
must oe binding on both parties (Morgan V. Jeffreys , supra). 

(r) Noakes <fc Co., Ltd. v. Rice, supra , per Lord Macnagrten, at p. 30. It has 
been held that a mortgagee may charge a bonus or commission and deduct it from 
the money advanced (Potter v. Edwards (1857), 26 L. J. (on.) 468 ; Mainland v. 
Upjohn '1889b 41 Ch. I). 126) ; but that he cannot claim to add commission or 
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forma of property/ such as shares or stock (s), or a policy of 
insurance (/) ; it forbids an indirect as much as'a direct fetter on 
the property (a); and it applies to mortgages made by commercial 
and other companies ( h ). But an agreement fettering the equity 
made subsequently to the mortgage is valid (c). 

Stjb-Sect. 3 . — Equitable Securities. 

102. In addition to legal mortgages, which give the legal estate 
to the mortgagee and leave an equity of redemption in the 
mortgagor, there are various forms of security under which the 
creditor or other poison entitled has only an equitable interest ( d ). 
This is so where the legal estate is outstanding in a prior mortgagee, 
and a subsequent incumbrancer takes a conveyance of the equity of 
redemption in the form of a legal mortgage ; and where, while the 
legal estate remains in the mortgagor, an equitable charge is 
created by deposit of title deeds or otherwise («), with or without 
a memorandum # in writing (/). In addition, charges on land are 
created by will or settlement, and liens — such as a vendor’s lien (/;) — 
arise by operation of law. As regards such equitable mortgages 
or charges, and equitable liens, the chief distinction relates to the 
remedy of the incumbrancer. An ordinary second mortgage in the 
form of a legal mortgage carries with it all the ordinary rcmodies 
of a mortgagee. Tho mortgagee is entitled to foreclose the 
mortgagor; and, on the other hand, he is entitled to redeem the 

reinmi oration to principal and interest whon tho mortgage is paid oil {Jama v, 
Kerr (1889), 40 Ob. D. 149 ; Field v. Hopkins (1890), 4 1 Oh. 1>. 52 1, C. A.). It is 
doubtful, however, whether these latter cases would he followed since Bi<j<js v. 
Uoddinott , [1898] 2 Oh. 307, 0. A. 

(s) Bradley v. Carritt , [1903] A. C. 253 ; Samuel v. Jarrah Timber and Wood 
Paving Corporation , [1904] A. C. 323. 

(t) Salt v. N(/rtha)npto? i (Marquis), [1892] A. 0, 1. 

(a) Bradley v. Carritt , supra. 

(b) Samuel v. Jarrah Timber and Wood Paving Corporation, supra ; British South 
Africa Co. v. De Beers Consolidated Mines , Ltd [19101 1 Oh. 354; (). A. (1910), 
64 Sol. Jo. 679. Irredeemable debenture stock is authorised by the Companies 
(Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 103 ; see title Companies, Yol. V., 
p. 362. 

(c) Reeve v. Lisle, [1902] A. 0. 461. 

(d) Seo generally, title Mortgage. 

fc) See lie Pidcock , Penny y. Pidcock (1907), 51 Sol. Jo. 514. 

( f) The creation of a charge on land without writing is opposed to the Statute 
of Erauds, but such securities have been supported on the ground that the 
delivery of the title deeds is an act of part performance ( Russel v. Russel (1783), 1 
Bro. 0. C. 269) ; this has been disapproved of, but l'ollowod ( Ex parte Ilaigh (1805), 
11 Yes. 403 ; Ex parte Linden (1805), 11 Yes. 404, n.; see Norris v. Wilkinson 
(1S06), 12 Ves. 192, 197; Ex parte Mountfort (1808), 14 Ves. 606; Ex parte 
Coombe (1810), 17 Ves. 3G9 ; see Re McMahon , McMahon v. McMahon (1886), 55 
L. T. 763; compare p. 71, ante). And evidence of the agreement being thus 
let in, the deposit may cover subsequent advances, if the agreement is clearly 
shown to he to that effect (Ex parte Langston (1810), 17 Vos. 227 ; see n. (1) 
(5th ed. by Bolt) to Russel v. Russel , supra) ; though a legal mortgage cannot 
be extended by parol agreement to cover a further advance (lie Hewett , Ex 
parte Hooper (1815), 1 Mer. 7). The actual delivery of the title deeds by way of 
security is necessary. It is not sufficient that, after a parol agreement to 
give security, they come into tho hands of the creditor for another purpose (Re 
Rcetham, Ex parte Broderick (1886), 18 Q. B. D. 380, 385). 

(g) Seo Mackreth v. Symmons (1808), 15 Ves. 329 ; 2 White & Tud. L. 0., 7th od. t 
p. 926; Kettlewell v. Watson (1884), 26 Ch. D. 501 0. A. ; see title Lien. 



Part III.— Equitable Interests in Property. 


93 


prior mortgage. A charge accompanied by an agreement to 
execute a legal mortgage, and also a charge created by deposit of 
title deeds, carries with it the same remedy of foreclosure. The 
court treats the deposit as an agreement to execute a legal 
mortgage, and, therefore, as giving all the remedies incident to 
such a mortgage (ft). But a charge created by settlement or by 
will does not carry with it a right of foreclosure, but only a right 
of sale, to bo exercised with the help of the court (t) ; and in the 
case of an equitable lien the creditor must have recourse to the 
court to declare the lien, and enforce it by sale(.;). 

A charge may be created by covenant, as where a settlor 
covenants to charge an annuity on his real estate or on a specified 
part of it (k ) ; and a covenant to charge under a power, where the 
covenantor becomes insane before he can exercise it, may 
be assisted in equity as a defective execution of the power (1). But 
there is no charge if the lands to be subject to it arc not 
ascertained ( m ), or if the sottlor has an option of settling money 
instead of the annuity (n). An agreement to execute a mortgage on 
request does not give an immediate charge (o). 

Sub-Sect. 4. — Incidents of Equitable Estates. 

103. Equitable estates, whether arising under trusts or under 
mortgages, are dealt with upon the principle that equity follows the 
law (p)> and are in general subject to the same rules as legal 
estates ( q ). Thus they can bo divided into various concurrent or 
successivo interests (r), and the words of limitation by which this 


(h) Carter v. Wake (1877), 4 Ch. D. 605, per Jessel, M.ll., at p. 606; 
llarrold v. Plenty, [1001] 2 Ch. 314. 

( i ) In tho caso oi a judgment becoming a charge on land, tho creditor has 
been allowed a right oi foreclosure (see Rolleston v. Morton (1812), 1 l)r. & War. 
171, 195; Jones v. Hailey (18531, 17 Beav. 582; Fisher on Mortgages, 5th cd., 
p. 481) ; and this analogy lias been followed with regard to a charge created by 
debentures ( Sadler v. Worley , [1894] 2 Ch. 170; Re Continental Oxygen Co., 
Elias v. Continental Oxygen Co., [1897] 1 Ch. 511). But the ordinary inodo of 
enforcing a charge is by sulo (seo Fooiner v. Sturgis (1852), 5 Do Or. & Sni. 736); 
and this is the only way when the charge is created by will or settlement (Re 
Owen , [1894] 3 Ch. 220 ; Re Lloyd, Lloyd v. Lloyd , [1903] 1 Ch. 385, 401, 0. A.). 

(;') See titles Lien ; Mortgage; Pawnbrokers and Pledges. 

(k) Legard v. Hodges (1792), i Yes. 477 ; Ravenshaw v. Ilollier (1834), 7 
Sim. 3 ; Montagu v. Sandwich ( Earl) (1886), 32 Ch. D. 525, C. A. 

(Z) Affleck v. Affleck (1857), 3 Sin. & G. 394 ; see titlo Powers. 

\m) F remoult v. Dedire (1718), 1 P. Wins. 429; Williams v. Lucas (17S9), 2 
Cox, 160; Morningtvn v. Keane (1858), 2 De G. & J. 292; see Averalt v. 
Wade (1835), L. & G. temp. Sugd. 252, 261 ; and compare Kennedy v. 
JJaly (1804), 1 Sch. & Lof. 355, 371, where an agreement on marriage mado 
in 1764 by a Papist in Ireland to convey all his real estate in strict settlement 
in caso he should at any time bo qualified by law to do so, was held not to 
constitute a charge on his estate until 1778, when the Papist disabilities were 
romoved by 17 & 18 Geo. 3, c. 49 (Irish). 

(n) Ravenshaw v. Hollicr, supra. 

(o) Shaw v. Foster (1872), L. R. 5 H. L. 321, 334. 

(p) Coope v. Arnold (1855), 4 De G. M. & G. 574, 585; and seo p. 68, ante. 

(9) As to a trust estate, see Hopkins v. Hopkins (1738), 1 Atk., 581, 591 ; 

Burgess v. Wheate,A.-0. v. Wheate (1759), 1 Eden, 177, 223, 226 ; as to an equity 
of redemption, see Casborne v. Scarfe (1737), 1 Atk. 603 ; 2 White & Tud. L. O., 
7th ed., p. 6. 

(r) In the caso of limitations of a trust estate, the fact that the legal estate was 
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Shot. i. division is effected 'usually receive the same construction as in the 
Mature of case of legal limitations (a) : they are subject to the same rules of 
Equitable descent (t); they can be devised (u) and alienated (a) ; and they can 
E state s. jj 6 ma d e available for payment of debts (6). If, however, there is 


vested in the trustees was a sufficient protection to contingent remniudevs 
(Hopkins v. Hopkins (1734), Cas. temp, Talb.44 ; Fear no’s Contingent Remainders, 
p. 304 ; lie Finch , Ahbisa v. Burney (1881), 17 Ch. D. 211, 229, C. A. ; Marshall 
v. Gingell (1882), 21 Ch. D. 790) ; ana so a legal estate outstanding in a 
mortgagee preserved contingent remainders {Astley v. Micklethwait (1880), 15 
Ch. I). 59, 65). 

(a) Sec Norfolk? e {Duke) Case (1685), 3 Cas. in Ch. 28 ; Co. Litt. 290 b., Butler’s 
note ; 1 Sanderson, Uses and Trusts, 4th ed., p. 269; Shep. Touch, by Preston, 
p. 507, note (8); 2 Preston’s Estates, p. 64. Honce in a deed an equitable 
limitation by way of executed trust in favour of a person without words of 
inheritance gives^only a lifo estate ( Holliday v. Overton { 1852b 15 lloav. 480, 
affirmed on appeal, 16 Jur. 751; Lucas v. Brandreth (No. 2) (I860), 28 Beav. 
274; Tati i am v. Vernon (1861), 29 Beav. 604; Middleton v. Barker (1873), 29 
L. T. 643 ; Meyler v. Mnyler (18S3), 11 L. 11. Ir. 522; Re Whiston's Settlement , 
Lovatt v. Williamsbn, [1894] 1 Ch. 661). Executory trusts are construod with 
more freedom [Egerton v. Brownlow {Earl) (1853), 4 II. L. Cas. 1, 210; Sack- 
ville West v. Jlolme8dale [Viscount) (1870), L. R. 4 II. L. 543). The rule in 
Shelley 1 6 Case applies to equitable limitations (Austen v. Taylor (1759), 1 Eden, 
361 ; Re Buddon , Buckton y. B nekton, [1907] 2 Oh. 406) ; provided all the 
limitations are of this nature (Fearne’s Contingent Remainders, p. 52, v. 9; 

p. 58). So, too, does the rule against double possibilities, which forbids a 

limitation in favour of a child of an unborn person [Re Nash , Cook v. Frederick , 
[1910] 1 Ch. 1,0. A.). 

(/) See Co. Litt. 290 b, Butler’s note. This applies also to copyholds, so that 
in trusts executed tho beneficial estate descends in accordance with the special 
custom of the manor, e.g., to tho youngest son [Trash v. Wood (1839), 4 My. & 
Cr. 324; Re Hudson , Casscls v. Hudson, [1908] 1 Ch. 655); and so as to an 

equity of redemption [Faivcct v. Lowtlier (1751), 2 Yes. Sen. 300, 303). 

[i i) Devises of equitable estates were recognised at common law ( Pawlett v. 
A.‘(l, (1667), Iiard. 465, 469 ; and see Anon. (1679), 2 Cas. in Ch. 8 ; Blake y. 
Foster (1813), 2 Ball & B. 387). 

(a) Tho resemblance between legal and equitable estates was carried so far that 
trust estates tail were barred by fine and recovery, although they were in their 
nature incapable of theso processes ( Goodrich v. Brown (1664), Ereem. (on.) 180 ; 
North v. Way (1681), 1 Vein. 33 ; Co. Litt. 290 b, Butler’s note (xiv.) ; Hopkins 
y. llopkins (1738), 1 Atk. 581, 591) ; and similarly as to equities of redemption 
[Casbornev. Scarfe (1737), 1 Atk. 603; 2 White & Tud. L. 0., 7th ed., p. 6). But 
there was a necessary exception as to forms of conveyance, since an equitable 
estate was incapable of livery of seisin, gr of being conveyed under the Statute 
of Uses, and hence a trust estate could be transferred by assignment or declara- 
tion of trust in writing, or, before the Statute of Frauds by parol. Under the 
modern system of conveyancing voluntary assignments of equitable estates are in 
practice always made by deed, but a transfer for value is equally effectual if made 
under hand only ; see title Deeds and Other Instruments, Yol. X., p. 375, 
note ( d ). Before the institution of the separate use a wife’s trust term was sub- 
ject to alienation by her husband unless it had been assigned in trust for her with 
his consent [Turner's Case (1681), 1 Vern. 7; Pitt v. Hunt (1681), 1 Vern. 18 ; 
Jewson v. Moulson (1742), 2 Atk. 417, 421) ; and after her death the husband 
surviving takes her chattels real vested in possession during the coverture 
without taking out administration to her, and therefore, also, her equitable 
term (Re Bellamy , Elder v. Pearson ( 1883), 25 Ch. D. 620, 623). 

[b) That is, by equitable execution (see title ExECtmoN), or by sale ; in this 
respect equity followed the law, and allowed the equitable remedy against 
only one half of the debtor’s real estate, as under a writ of elegit before 
tho Judgments Act, 1838 (1 & 2 Viet. c. 110) ( Stileman v. Ashdown (1743), 2 
Atk. 608; see Ro we v. Bant (1751), 1 Dick. 150). And as to the remedy 
against devisees of the debtor uuder etat. (1691) 3 Will. & Mar. c. 14, soe 
Qawltr y. Wads (1707), 1 P. Wms. 99. 
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on the deed a clear intention apparent that, the grantee of an 
equitable estate shall take the entire equitable fee simple, this 
may pass without express limitation oi such an estate (c). 

104 . But the analogy between legal and equitable estates does 
not in strictness apply as regards rights in favour of third parties 
— such as escheat ( d ) and dower (e ) — which are incident to the 


(c) “ In limitation of a trust either of real or personal estate to bo determined 
[in a court of equity], the construction ought to be made according to tho 
construction of limitations of a legal estate ; with this distinction, unless the intent 
of the testator or author of the trust plainly appears to the contrary ” ( Garth v. 
Baldwin (1755), 2 Yes. Son. 646, per Lord Haudwicke, L.C., at p. 655; see 
Hayes, Introduction to Conveyancing, 5th ed., Yol. I., p. 92 ; Williams 
on Settlements, p. 60) ; and effect has been given to this reservation in Pugh v. 
Drew (1869), 17 W. It. 988 ; Re Tringham s Trusts, Tringham v. Oreenhill , 
[1901] 2 Ch. 487; Re Oliver's Settlement , Evered v. Leigh, 11905] 1 Ch. 191; Re 
Houston, Rodgers v. Houston, [1909] 1 I. It. 319; Re Thursljy's Settlement, Grunt 
v. Littledale, [1910] 2 Ch. 181, 189; see Re Ford and Ferguson's Contract, [1906] 

1 1. It. 607 ; but seo Re Irwin , Irwin v. Parhes, [1904] 2 Ch. ,752, as to the cases 
to which tho reservation is to bo confined. In Bagshaw v. Spencer (174S), 2 Atk. 
577 ; 1 Yes. Son. 142, Lord Hardwicke treated all trusts as executory for the 
purpose of the construction of equitable limitations, but in Garth v. Baldwin, 
supra, be did not carry this freedom of construction so far ; see Jones v. Morgan 
(1788), 1 Bro. C. 0. 206, 222. 

(d) Thus, escheat for lack of a tenant is an incident of the legal estate, but it 
was not in equity made an incident of the equitable estate. In the case of a 
trust, it is probable that, on escheat of the legal estate, the lord took it free from 
tho trust, and, if this was so, there was no reason for allowing him an escheat of 
the equitable estate as well. But the point was not settled, and, in fact, escheat 
of the logal estate was an unlikely event. On the other hand, upon the death 
of the cestui que trust intestate and without heirs, the lord could not call lor a 
conveyance from the trustee, who therefore kept the land for his own bonefu 
(A*-G. v. Sands (1669), Hard. 488; Burgess v. Wheate (1759), 1 Eden, 177, per 
Henley, Lord Keeper, and Clarke, M.R). Lord Mansfield, C.J., who 
dolivered a dissentient judgment in Burgess y. Wheate , supra, considered that tho 
lord’s legal estate by escheat would be subject to the trust, and that on the 
other hand the lord would take beneficially by escheat of the equitable estate. 

In the case of an equity of redemption also, the legal estate and not tho 
equity escheated ( Burgess v. Wheate, supra, at p. 256; Fawcct v. Lowther (1751), 
2 Yes. Sen. 300); but tho lord, on the escheat of tho logal estate, took it 
subject to the equity of redemption ; the mortgagee, on the other hand, in the 
event of the death of tho mortgagor intestate and without heirs, was entitled to 
hold the estate free from the equity of redemption unless it was required for 
creditors of tho mortgagor, or unless the mortgageo, by suing the personal 
representatives for the mortgage debt, made himself liable to reconvey to them 
(Burgess v. Wheate , supra, at pp. 210, 256 ; Gordon v. Gordon (1821), 3 Swan. 
400). Similarly, under the modern system of conveying freehold hereditaments 
in possession by grant, the mortgagee under a legal mortgage becomes seised at 
law of the hereditaments, so as, m the case of customary freeholds, to be subject 
to the legal incidents of tenure ; whilo the mortgagor, on the other hand, although 
remaining in possession, is not so subject. Consequently a heriot is not due on 
the death of the mortgagor ( Copestake v. Hoper , [190S] 2 Ch. 10, C. A.; seo 
articles by T. Cyprian Williams in 51 Sol. Jo. 478, 496 ; 52 ibid,, 510) ; and 
title Copyholds, Yol. Y1IL, p. 39. 

(e) The refusal of equity to allow a wife dower out of an equitable estate 
appears to have been originally based on the same principle as the refusal to 
allow escheat. Dower was an incident of the legal estate, and was not made 
incident also to the equitable estate. But where the legal estate waB in a 
trustee the dowross could only take subject to the trust, and hence she was, in 
effect, excluded both from tho legal and the equitable estate. However correct 
theoretically, this was felt to be wrong practically, since dower was a right of 
property wnich might fairly be claimed against an equitable as much as against 
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legal estate. These remain incident to the legal estate ; they are 
not transferred to the equitable estate, nor are they doubled by 
corresponding rights being given also against the equitable estate. 
Exceptions to this rule, however, have been introduced by 
statute (/). 

Sub-Sect. 5. — Equitable Interests in Ptrsonal Property and under Contracts. 

105. Equitable interests may subsist also in personal property 
by reason of the creation of trusts ( g ) ; and, upon a mortgage of 
such property, an equity of redemption will arise in favour of the 
mortgagor, which will last until the property has been lawfully sold 
by the mortgagee, or until he has obtained a judgment for fore- 
closure (h). And to the legal and equitable interests thus co-existing 
the same principles apply as in the case of real property. The 
burdens incident to the legal estate must be borne by the legal 
owner, and cannot be enforced against the cestui que trust (i), 

a legal estate, and it was allowod out of an equity of redemption by Jekylu, 
M.R., in Banks v. Sutton (1732), 2 F. Wins. 700. But too many titles had been 
accopted on the faith of the existence of a trust being a protection against dower 
to allow of the rule being sot aside, and dower was not admitted in the case 
either of a trust estato or of an equity of redemption existing at the date of tho 
marriago ( Chaplin v. Chaplin (1733), 3 P. Wins. 220 ; A.-G. v. Scott (1735), Cua. 
temp. Talb. 13S ; Godwin v. Winsmore (1742), 2 Atk. 525 ; D'Arcy v. Blake 
(1805), 2 Sch. Si Lof. 387). And similarly as to frcobonch ( E order y. Trade 
(l794), 4 Bio. C. 0. 521 ; Smith v. Adams (1354), 5 Do G. M. & G. 712, 0. A. ; 
compare Godwin v. Winsmore, supra). But the theory that rights peculiar to tho 
legal estato aiu not to bo extended to tho equitable estato was never applied to a 
tenancy by tho curtesy. This was treated as subject to tho general principle that 
tho rules of property ought to be the same in all courts, and it, was allowed both 
in the caso of trust estates (Watts v. Ball (1708), 1 P. Wins. 10S) and of equities 
of redemption ( Cashorne v. Scarfe (1737), 1 Atk. 603; 2 White & Tud. L. C., 
7th ed., p. 6) — in tho latter case on the ground that the mortgagor was to bo 
regarded as in equitable seisin of the estate, which of course should have been 
equally effectual to givo a right of dower. But trie inconsistency was allowed 
to stand ; see D'Arcy v. Blake, supra , per Lord Redehuale, L.C., at p. 389. 

(/) Thus, under the Intestates Estates Act, 1831 (47 & 48 Viet. c. 71), s. 4, 
equitable estates may escheat to the Crown ; and under tho Dower Act, 1833 
(3 & 4 Will. 4, c. 1 05), dower is allowed out of equitable estates. 

(g) A trust is tho usual modo of creating successive interests in personal property 
(see Fonriio, Contingent Remainders, p. 407, v.), and is essential for this purpose 
in assignments inter vivos ; though under wills a future interest could be 
created at law in chattels real by way of executory gift, and a future interest 
in chattels could be similarly created in equity (see Vaclid v. Vachel (1669), 1 
Cas. in Ch. 129). Originally, in order to secure this effect, the preceding bequest 
for life must have been of the use of tho chattels, not of the chattels themsofvos ; 
but this distinction was abandoned (Fearne, Contingent Remainders, p. 406) ; aud 
tho former practice of requiring tho legatee for life to give security was also 
abandoned, and he was required instead to sign and deposit with tho master an 
inventory of the goods (Foley v. Burnell (1783), 1 Bro, C. C. 274, 279 ; Conduitt v. 
Soane (1844), 1 Coll. 285). But the legatee for life is still entitled absolutely to 
tilings quee usu consumuntur [Randall v. Russell (1817), 3 Mer. 190; Andrew v. 
Andrew (1845), 1 Coll. 686, 691). As to equitable security on a policy of life 
insurance, see Crossley V. City of Glasgow Life Assurance Co. (1876), 4 Ch. D. 421. 

(hi Foreclosure or sale is the appropriate remedy in the case of personal 
property not passing by delivery (London and Midland Bank v. Mitchell , [1899] 
2 On. 161 ; llarrold v. Plenty , [1901] 2 Ch. 314) ; but whore tho property passes 
by delivery, the mortgage operatos by way of pledge, and foreclosure does not 
lie ( Carter v. Wake (1877), 4 Ch. D. 605). 

(•) Thus a trustoe of shares is liable for calls (Re Electric Telegraph Co. of 
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who, on the other hand, is bound to indemnify the trustee against 
such burdons, and is entitled to the beneficial enjoyment of the 
property (k). 

106. The doctrine of trusts applies also to contracts, and where 
two persons enter into a contract which is intended to bo for the 
benefit of a third person, such person is a cestui que trust under 
the contract, and may enforce it in a court of equity (/) ; thus, under 
articles of partnership a trust maybe created in favour of the widow 
of one of the partners (m). And in a settlement by way of covenant, 
if the covenant is already perfect, equity will interfere in favour of 
a volunteer, oven though the doed has been kept by the settlor 
till his death, and not communicated to the trustees or fclio cestui 
que trust (n) ; and volunteers who are defeated by the covenantor 
conveying away trust property may, after his death, claim against 
his assets (o). 

Sub-Sect. 6 . — Imperfect Gifts not Assisted . 

107. Equitable interests in property may be created in favour 
of volunteers, but a court of equity does not interfere to p.erfect 


Ireland , Bunn's Case (18(50), 2 Do G. F. & J. 275, 0. A. ; He Moseley Orem Coal 
and Coke Co ., Ltd., Barrett's Cas» (18(54), 4 Do G. J. & Sun. 4115 ; Be East of Em /land 
JJankiny Co., Ex parte Buyy (1805), 2 Drew. & Sm. 452); and this liability is 
not limited to the amount of the trust estate (Leif child's Case (1805), L. E. 1 Eq. 
231 ; Muir v. City oj Glasyow Bank (1879), 4 App. Cas. 337) ; aud ho holds “ in 
his own right” so as to bo qualified (where this is a requirement) for director- 
ship ( Pulbrook v. Richmond Consolidated Minim / Co. (1878), 9 Ch D. 010; 
Raiubridye v. Smith (1889), 41 Ch. D. 4(52, O. A. ; Cooper v. Griffin, [1S92] 1 
(). B. 740, C. A. ; Sutton, v. English and Colonial Produce Co. (1902), 50 AV. E. 
571). A mortgagee) who bikes a transfer of the mortgaged shares is in the same 
position ( Royal Bank of India's Case (18(59), 4 Ch. App. 252 ; Weikcrsheim's Case 
(1873), 8 Ch. App. 831). So a trustee ( Gretton v. Dajyles (1813), 4 Taunt. 700) and 
a mortgagee by assignment (Uaiy v. Homan (1830), 4 Bli. (n. s ) 3S0, LL L. ; Stone 
v. Evans (1790), Peake, Add. Cas. 91) of leasehold properly are liable at law 
upon tho covenants m the lease ; but cannot bo compel led in equity to perform 
them ( Sparkes v. Smith (1(592), 2 Vern. 275); and an equitable interest in lease- 
holds, though accompanied by possession, imposes no direct liability. As to a 
mortgagee by deposit, see Moores v. Choat (1839), 8 Sim. 508 ; Robinson v. Rasher 
( 1841), 1 Y. & O. Ch. Cas. 7 ; Moore v. Grey (1848), 2 Ph. 717 ; as to a cestui que 
trust, see Hokes v. Fish (1857), 3 Drew. 735 ; and as to an equitable assignee under 
an agreement to take an assignment, see Cox v. Bishop (1857), 8 Do G. M. & G. 
S15, 0. A.; Fiiary, Holroyd , and Healey's Breweries, Ltd. v. Singleton , [1899] 
1 Ch. 80. 

(k) As to shares, see Hughes- 1 Iallettv. Indian Mammoth Gold Mines Co. (1882), 
22 Ch. D. 561; Hardoon v. Belilios, [1901] A. C. 118, 123, P. C. ; as to leases, 
see Close v. Wdberforce (1838), 1 Beav. 112; jrtf Ason v. Leonard (1840), 3 Beav. 
373 ; Nokes v. Fish, supra ; but tho company or lessor may bo able to make use 
of tho trustee’s right of indemnity so as, in effect, to secure payment by the 
cestui que trust ( Cruse v. Paine (1808), D. E. 6 Eq. 641 ; sco Re European Society 
Arbitration Ads, Ex parte British Nation Life Assurance Association ( Liquidators ) 
(1878), 8 Ch. D. 679, 708, 0. A.). 

(/) Gandy v. Gandy (1885), 30 Ch. D. 57, 0. A. 

(m) Re Flavell , Murray v. Flavell (1883), 25 Ch. D. 89, O. A. ; and see title 
Partnership. 

(?i) Fletcher v. Fletcher (1844), 4 Hare, G7 ; see Bridgev . Bridge (1852), 10 Beav. 
315, 321. But where the settlement by way of covenant is not complete (e.y., 
in the case of a covenant to surrender copyholds) equity will not interfere (Jeffery s 
V. Jefferys (1841), Cr. & Ph. 138; Boning v. Ware (1S50), 22 Beav. 184). 

(o) Williamson v. Codrinyton (1750), 1 Yes. Sen. 511. 
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an imperfect gift ( p)u In order to render a voluntary settlement 
valid and effectual, the settlor must either (1) have done everything 
which, according to the nature of the property comprised in the 
settlement, was necessary to be done to transfer the property, and 
to render the settlement binding on him — this is effected when he 
actually transfers his own interest in the property to the donee or 
to trustees for the donee ; or (2) while retaining the property in him- 
self, the donor must have declared himself to be a trustee of it for 
the donee. But the court does not treat an imperfect gift by way 
of transfer as a declaration of trust (q), If the donor has only an 
equitable interest vested in him, the gift is effectually made by an 
assignment of this interest (r), and notice to the trustees is not 
essential (s); similarly a chose in action may be given by an 
equitable assignment, without notice to the debtor (£). And if 
there is an intention to give property or release a debt, and the 
legal estate in the property becomes vested in the donee, or the 
debt becomes extinguished at law, though not in equity, this com- 
pletes the gift or release (u). 

Sect. 2 . — Equitable Interests under Contracts of Sale (a). 

108. Upon the signing of a contract for sale of land a change 
takes place in the equitable, but not in the legal, interest in the land. 
At law the purchaser has no right to the land, nor the vendor to 
the money, until the conveyance is executed ( b ). But in equity, if 

(p) Soe the early cases collected in note to Ward v. Audland (1S45), 8 Beav. 
201, 213. 

(r/) Milroy v. Lord (1862), 4 De G. F. & J. 261, 0. A., per Turner, L.J., at 
p. 274. “There is no case in which a party has beon compelled to perfect a 
gift which in the mode of making it he has left imperfect,” per Grant, M.R., in 
Antrobus v. Smith (1805), 12 Yes. 39, 46; see Jones v. Lode (1865), 1 Oh. App. 
25 (delivery of a cheque to a child with words of gift, the cheque being at once 
takon back and retained by the donor); Antrobus v. Smith , sujyra ; Dillon v. 
Coppin (1839), 4 My. & Or. 647 ; Warriner v. lingers (1873), L. It. 16 Eq. 340; 
1 hartley v. Nicholson (1875), L. R. 19 Eq. 233 (all cases of attempted gift of 
shares m partnership or company, but no actual transfer, or declaration of trust) ; 
Richards v. Del bridge (1874), L. R. 18 Eq. 11 (property not effectually given by 
indorsement of a memorandum of gift on a title deed) ; lie Breton's Estate, 
Breton v. Woollven (1881), 17 Oh. D. 416 (imperfect gift of furniture); lie 
Richardson , Shillito v. Hobson (1885), 30 Oh. I). 396, 0. A. (an equitable mortgage 
by deposit of deed not effectually transferred by parol gift with delivery of 
the deod) ; see title Gifts, . 

fr) Kekewich v. Manning (1851), 1 De G. M. & G. 176, C. A. 

(a) Donaldson v. Donaldson (1854), Kay, 711. 

(t) Harding v. Harding (1886), 17 Q. 13. D. 442 ; Re Patrick, Bills v. Tatham , 
[1891] 1 Ch. 82, 0. A. ; compare Fortescue v. Barnett (1834), 3 My. & K. 36 
(assignment of life policy bv deed). A bond must be transferred to a volunteer 
by instrument under seal {Edwards v. Jones (1836), 1 My. & Or. 226); but an 
ordinary chose in action can bo transferred by any means which operate as an 
equitable assignment, such as the indorsement and delivery of a banker’s deposit 
receipt (Re Griffin, Griffin v. Griffin , [1899] 1 Oh. 408). 

(«) This happens when the donor or creditor appoints the donee or debtor to 
bo his executor; see, aB to debts, Strong v. Bird (1874), L. R. 18 Eq. 315; Re 
Applebce, Leveson v. Beales , [1891] 3 Ch. 422; as to gifts, Re Griffin, Griffin v 
Griffin, supra ; Re Stewart, Stewart v. McLaughlin , [1908] 2 Ch. 251 ; and see 
Re Innes, Innes v. Junes, [1910] 1 Ch. 188. 

(a) See title Sat,e of Land. 

(5) Fludyer v. ( WAvr (1805), 12 Ves. 25, 27 ; La*rd v. Am (18-11), 7 M. & W. 474 ; 
Mast London Union (Guardians) v, Metropolitan Rail . Co, (1869), L. R. 4 Exch, 309 
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the contract is one of which specific performance would be 
ordered (c), the beneficial interest passes to the purchaser imme- 
diately on the signing of the contract, and thereupon the vendor, 
in regard to his legal ownership and possession of the land, 
becomes constructively a trustee for the purchaser (d). As such 
trustee he is bound to take reasonable care of the property, since 
the purchaser is entitled to have it handed over to him on completion 
in the same condition as when he entered into the contract (e). On 
the other hand, the property is, from the date of the contract, at 
the risk of the purchaser, and he has no claim against the vendor 
for depreciation which is not due to the vendor’s neglect (/) ; but 
he is entitled to accessions to the value (g). Before the purchaser 
can be required to complete the vendor must make out his title ; 
but pending completion he retains an interest in the property, 
since it forms tlio security for the purchase-money. Thus the 
vendor is not a mere dormant trustee ; he is a trustee having a 
personal and substantial interest in the property, a right to protect 
that interest, and an active right to assert that interest if anything 
should be done in derogation of it ( h ). 

(c) Cornwall v. Henson , [1899] 2 Ok. 710; see title SrEomc PekeoumaNv e. 

(d) Hadley v. London Bank of Scotland (1865), 3 De G. J. & 8m. 63, 70, 0. A. ; 

Shaw t. Foster (1872), L. II. 5 II. L. 321, per Lord Cairns, at p. 338, per Lord 
Hatheiiley, L.C., at p. 356 ; Lysaghty. Edwards (1876), 2 Ch. I). 499 ; see Bose 
v. Watson (1864), 10 II. L. Cas. 672 ; Re Thomas , Thomas v. Howell (1S86), 04 
Ch. D. 166. But the vendor is not at once a more trustee. “ He is in progress 
towards it, and finally becomes such when the money is paid, and when he is 
hound to convey” ( Wall v. Bright (1820), 1 Jac. & W. 494, per Plumeu, M.It., 
at p. 503). “ He is certainly a trustee for the purchaser ; a trustee, no doubt, 

with peculiar duties and liabilities, for it is a fallacy to suppose that ovoiy 
trustee has the same duties and liabilities ; hut ho is a trustee ” ( Egmont (Earl) 
v. Smith , Smith v. Egmont (Earl) (1877), 6 Ch. D. 469, per Jessel, M.lt., at 
p, 475). 

(c) Foster v. Deacon (1818b 3 Madd. 394; and see nofco (A), infra. 

(/) Robertson v. Skelton (1849), 12 Beav. 260; and loss by tire falls on the 
purchaser (Counter v. Macpherson (1845), 5 Moo. P. C. C. 83, 105); see Rayner v. 
Preston (1881), 18 Ch. I). 1, 0. A.) ; the older cases were in favour of tho property 
being at the vendor’s risk till the time for completion ; see Aslib., p. 504, n. (o). 

(g) Vesey v. Eliuood (1842), 3 Dr. & War. 74, 79. 

(h) Shaw v. Foster , supra , at p. 338 ; Rajftty y, Schofield , [1897] 1 Ch. 937, 

943. It has been much discussed whether the vendor’s lien upon the proporty 
places him, while he remains in possession, on the footing of a mortgagee, so as 
to render him accountable, without special circumstances, for wilful default. 
According to Sherwin v. Shakspear (1854), 5 De G. M. & G. 517, 0. A., he is a 
trustee rather than a mortgagee, and chargeable for wilful default only on special 
circumstances being shown. But in Phillips v. Sylvester (1872), 8 Ch. App. 
173, 176, Lord Seijjokne, L.O., put him on the footing of a mortgagee in pos- 
session; and this case, though it has been adversely criticised (Dart, Vendors 
and Purchasers, 7th ed., p. 674), has heen treatod as stating the existing law 
(Royal Bristol Permanent Building Society v. Bomash (1887), 35 Ch. D. 390, 398). 
At any rate, the vendor is liable to the purchaser if ho allows yearly property, 
which can be readily let, to remain unlet, or if he neglects to koep agricultural 
land in a proper state of cultivation (Egmont (Earl) v. Smith , Smith v. Egmont 
(Earl), supra , at p. 474). Practically the test appears to be whether the 
vendor has taken reasonable care of the property (Royal Bristol Permanent 
Building Society v. Bomash , supra ; Clarke v. Ramuz, [1891] 2 Q. B. 456, 0. A.). 
But the purchaser is not entitled to an allowance for deterioration happening 
after he took possession, or after a title has been shown under which ho could 
safely take possession ( Births v. lloJceby (Lord) (1818), 2 Swan. 222, 226; Minchin 
V. Nance (1841), 4 Beav. 332). , 
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109. The date for completion specified in the contract does not 
affect the equitable relation of vendor and purchaser. Before this 
date the purchaser is already equitable owner subject to completion. 
It marks, however, the time when the purchaser becomes entitled 
to the rents and profits, and the vendor to interest on the unpaid 
purchase-money (i). If no date is fixed by the contract, then the date 
for completion is the time when the vendor has made out his title, and 
when, therefore, the purchaser could safely take possession ( k ). 

Where the vendor lias entered into a subsequent contract for sale, 
the first purchaser, provided his contract is specifically enforceable (/), 
has the better title, and can assert it in an action for specific per- 
formance against the vendor and the second purchaser, unless fcho 
latter has obtained the legal estate without notice (?«). 

Sect. 3 . — Restrictive Covenants (n). 

110 . As between lessor and lessee both the burden and the benefit 
of a covenant which touches or concerns the land, and is not merely 
collateral, run with the reversion and the term at law(o); though 
vlien the covenant relates to a thing not in esse at the time of the 
demise, the assigns of the lessee must be named to make it binding 
on them (p). As between persons interested in land otherwise than 
as lessor and lessee, the benefit of a covenant may run with the land 
at law, but not the burden (q). Tho burden, howevor, may run with 
the land in equity if the covenant is negative (r). 

111. A restrictive covenant creates an equitable interest in tho 
land of the nature of a negative easement, and, in accordance with 
the maxim qui prior est tempore , potior est jure (a), it binds 
subsequent equitable owners, whether they take with notice of it 
or not ; and it binds also a subsequent legal owner unless he 
obtained the legal estate for value and without notice (a). 


( i ) But where the contract only fixes the date of completion, and does not 
utipulalo as to interest, this rule is subject to exceptions (Esdaile v. Stephenson 
(1822), 1 Sim. & St. 122). 

(k) Currodus v. Sharp (1855), 20 Beav. 56 ; Barsht v. Tagg, [1900*1 1 (jh. 231 , 2 35. 

(/) Goodwin v. Fielding (1853), 4 I)e Gh fld. & G. 90; De Ifoghlon v. Money 
(I860), 2 Ch. App. 104. 

(m) Patter v. Sanders (184G), G Hare, 1 ; Trinidad Asphalte Co. v. Coryat, 
[1896] A. 0.587, P. C. 

(??) See titles Landlord and Tenant; Real Property and Chattels 
Real ; Sale of Land. 

(o) The proposition stated in tho text is based upon tho doctrines laid down 
in Spencer's Case (15S3), 5 Co. Pop. 1(3 a; 1 Smith, L. C., 11th ed. 55, and upon 
statutory extensions of those doctrines introduced by stat. (1510) 32 Hen. 8, 
c. 34, and tho Conveyancing Act, 1881 (44 & 45 Viut. c. 41), ss. 10, 11; seo 
also title Contract, Vol. VII., p. 504. 

(p) Seo Dewar v. Goodman, [1907] 1 K. B. 612; [1908] 1 K. B. 91 ; [1909] 
A. C. 72. 

M Ansterlerry v. Oldham Corporation (18S5), 29 Oh. D. 750, O. A. 

(r) The equitable doctrine does not apply to covenants which require an act to 
be done by the covenantor, such as tho expenditure of money in repairs (//ay- 
wood v. Brunswick Building Society (1881), 8 Q. B. D. 403, O. A.; see Andrew 
v. Aitken (1882b 22 Ch. D. 218). As to tho meaning of a covenant not to orect 
more than one nouse on a particular site, see Ilford Park Estates , Ltd . v. Jacobs, 
[1903], 2 Ch. 522. 

(«) See p. 79, ante. 

fa) Tljis doctrine was first established by Tulk v. Moxhay (1848), 2 Ph. 774, 
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Frequently such covenants are created on the* sale of plots of land Sect. s. 
under a common building scheme ; and then, although there is no Restrictive 
express contract that the various purchasers shall have the benefit Covenants, 
of the covenants entered into by the other purchasers with the com- Building" 
mon vendor, yet such a contract will be implied ; and, accordingly, scheme/ 
each purchaser and his assigns can obtain an injunction against 
other purchasers (b) or (as to unsold plots) against the vendor (c) to • 
restrain a breach of the covenants. But the vendor may expressly 
roserve to himself the right of dispensing with the observance of 
the covenants (d). 

and, as there laid down, it depended on the subsequent owner taking with notice 
of the covenant. “ It is said that the covenant being one which does not r un 
with the land, this court cannot enforce it ; but the question is, not whether 
the covenant runs with the land, but whether a party shall be permitted to use 
the land in a manner inconsistent with the contract entered into by his vendor, 
and with notice of which he purchased ” : per Lord Cottenham, L.C., at p. 777 ; 
see Wilson v. II art (1866), 1 Oh. App. 463. Tho principle applios to other forms 
of property, such as ships (/V Mattos v. Gibson (1869), 4 L)e G. & J. 276, 282, C. A.) ; 
and it applies oven though there is no antecedent relation, such as that of vendor 
and pui chaser, or lessor and lessee ( Luher v. Dennis (1877), 7 Ch. D..227, 
per Fry, J., at p. 236). But tho view that the covonant runs in equity by reason 
of notice has been sot aside in favour of the principle that it creates an equitable 
interest in tho land of tho nature of a negative easement (but see NoaJces d: Co., 

Ltd. v. Rive, [1902] A. C. 24, 32, 35) ; and, like a legal easement, it gives a present 
interest in the land and is not obnoxious to the rule against perpetuities ( London 
and South Western IiaiL. Co. v. Gomm (1882), 20 Ch. D. 562, C. A., per Jksskl, 

M.R„ at p. 583; Forrnby v. Barker , [1903] 2 Ch. 539, 552, C. A.). It 
follows that it binds a subsequent equitable owner, though without notice, and 
a subsequent legal owner unless he is protected as a purchaser for value without 
notice {ibid. ; Royers v. llosegood, [1900] 2 Ch. 3S8, 405, C. A. ; Osborne v. 

Bradley , [1903] 2 Ch. 446, 451 ; Re Nisbet and Potts' Contract , [1906] 1 Ch. 386, 

C. A., affirming Farwell, J., [1905] 1 Ch. 391 ; compare Aver all v. Wade (1835), 

L. & G. temp. iSugd. 252, 260 ; and as to notice, see Rowell v. Satchell , [1903] 2 
Ch. 212). As to negative covenants, see title Easements, Vol. XI., pp. 240, 247. 

A purchaser will be bound by the covenants if he receives notice before tho 
completion of his contract, and hence he can refuse to complete on the ground of 
there being covenants affecting the property which were not disclosed before tho 
contract (Reeve v. Berrtdye (1SS8), 20 Cl. B. D. 523, C. A. ; lie White and Smith' $ 

Contract, [1896] 1 Ch. 637 ; Molyneux v. Ifuwtrey , [1904] 2 K. B. 487, C. A,). 

(b) Remits v. Cowlishaw (1878), 9 Ch. D. 3 25, per Hall, V.-C., at p. 129; 
affirmed (1879), 11 Ch. I). 866, C. A. ; Nottingham Da tent Brick and Tile Co. v. 

Butler (1885), 15 Q. B. D. 261 ; affirmed (1886), 16 Q. B. 1). 778, 0. A. ; Collins 
v. Castle (1887), 36 Ch. IX 243 ; Spicer v. Marlin (1SS8), 14 App. Cas. 12; 

Klliston v. Readier , [1908] 2 Ch. 374 ; and whether the plots are sold at tho same 
or at successive sales, provided tho stipulations were a condition at each sale 
{Rowell v. Satchell , supra). Restrictive covenants may be registered against 
land registered under the Land Transfer Acts, 1875 and 1S97 (38 & 39 Viet, 
c. 87 ; 60 & 61 Viet. c. 65) ; but the registration does not make the covenants 
enforceable between purchasers of the land inter se , whore they are not otherwise 
enforceable by virtuo of a building scheme ( Willi v. St. John, [1910] 1 Ch. 325, 

C. A.). A purchaser who is shown the building plan is not necessarily entitled 
to the benefit of the covenants (2 hicker v. Vowles, [1893] 1 Ch. 195). Where a 
vendor soils adjoining lots at diiferont times to different purchasers under 
similar restiictions, this in itself does not entitle tho pxirchasor of ono plot to 
enforce the covenants aB against the other (Master v. Hansard (1876), 4 Ch. I). 

718, 0. A.). And as to what constitutes a building schome, see Osborne v. 

Bradley , [1903] 2 Ch. 446 ; A.-G. v. Richmond Corporation (1903), 89 L. T. 700; 

Reid v. Bickerstaff, [1909] 2 Ch. 305, 0. A. ; Tubbs v. Baser (1910), 26 T. L. R. 

145 j and as to non-liability of an owner for breaches of covenant by a pro 
decessor, see Powell v. Ilelmsley , [1909] 2 Ch. 252. 

(c) Re Birmingham and District Land Co , and Allday , [1893] 1 Ch. 34SL 

(d) Everett ▼. Remington , [1892] 3 Ch. 148. 

ILL. — X11L* 
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In the absence of a building scheme, a purchaser of a neigh- 
bouring plot of land will not take the benefit of the covenant unless 
upon his purchase he contracts to have it (e) ; nor unless the 
covenant, on being entered into by the first purchaser, is bo 
attached to the land retained by the vendor as to pass with different 
parts of that land to subsequent purchasers by mere conveyance of 
the land, e*g., where it is entered into for the benefit of the vendors, 
their heirs and assigns, “ and others claiming under them any of 
their adjoining lands ”(/). A covenant in form positive may be 
in substance negative, and therefore enforceable as a restrictive 
covenant (g). 

A restrictive covenant will cease to be enforceable if the character 
of the neighbourhood has been so altered as to render the enforce- 
ment useless (/i), or if the persons entitled to the benefit of it have 
acquiesced in the changed user of the property (i). It will be 
presumed to have been released if there has been for many years 
an open enjoymbnt of the land inconsistent with it (j). It will be 
extinguished upon purchase of the land under the Lands Clauses 
Consolidation Act, 1815 (/c), and compensation can be claimed for its 
value (J). 


Part IV. — Equitable Doctrines Affecting 
Property. 

Sect. 1 . — Equitable Assignments. 

112 . It was the policy of the common law that no mere possi- 
bility, or contingent right or title, or thing in action should be 
assigned, since this might lead to litigation (m) ; but the validity 
of the reason was not recognised in equity, and assignments were 
permitted both of contingent interests in real and leasehold estate 
and of choses in action ( n ). This was based partly upon the 
doctrine that an assignment operates by way of contract, and on 


(e) Itenals v. Cowlishaw (1878), 9 Ch. D. 125. 

(/) Rogers v. Jlosegood , [1900] 2 Ch. 388, 405, C. A. ; see Reid v. Bicker staff, 
[1909] 2 Ch. 305, 0. A. 

(g) Catt v. Tourle (18C9), 4 Ch. App. 654 ; Clegg v. Hands (1890), 44 Ch. D. 503, 
619, C. A. 

(A) Bedford (Duke) v. British Museum (Trustees) (1822), 2 My. & K. 552; see 
Knight v. Simmonds , [1896] 2 Ch. 294, 0. A. ; Osborne v. Bradley , [1903] 2 Oh. 
446, 452 ; soe Ellistm v. Readier, [1908] 2 Oh. 374, 393, 

(i) Roper v. Williams (1822), Turn. & R. 18 ; Sayers v. Collyer (1884). 28 
Ch. D. 103, C. A. 

(j) Gibson v. Doeg (1857), 2 II. & N. G15 ; Hepworth v. Pickles , [1900] 1 Ch. 
108. 

(k) Baily v. Ih Crespigny (1869), L. R 4 Q, B. 180; see title Compotsobv 
PUBCHASE OF LAND AND COMPENSATION, Vol. VI., pp. 367 et seq. 

(l) Kirby v. Harrogate School Board , [1896] 1 Oh. 437, 0. A ; compare Tendring 
Union Guardians v. Dowton t [1891] 3 Oh. 26, 0. A. 

(m) Lampet's Case (1612), 10 Co. Rep. 46 b, 48 a. 

(n) Wright v. Wright ( 1750), 1 Yes. Sen. 409; see, generally, title Ouoses 
IirActflON, Vol. IV. # pp. 374 et seq . 
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w 


this footing it was necessary that there should be a valuable eon- L 

sideration to make the contract enforceable (0). But in another Equitable 

view the effect of the assignment was to make the assignor a trustee Assigui- 

for the assignee (p), and this did not require any consideration. meats. 

At the present time the distinction is not primarily between the 
presence or absence of consideration, but whether the disposition 
amounts to an absolute assignment, so as to put the assignee in the 
place of the assignor, in which case it is good, though voluntary (q) ; 
or whether it merely gives a charge on property, in which case it 
operates by way of contract, and requires a valuable consideration 
to support it (r). 

113 . To constitute an equitable assignment of a chose in action Title under • 
no particular form of words is required ; an engagement or direction equitable 
by a debtor to pay out of a specified debt or fund constitutes an a3S, g^ ment - 
equitable assignment, though it does not operate as an assignment 

of the whole fund or debt. A mere charge on a fund or debt 
operates as a partial equitable assignment (s). Notice to the person 
owing the debt, or to the holder of the fund, is not necessary to 
complete the title of the assignee (/) ; but if he omits to give such 
notice, a subsequent assignee, who took without notice of the first 
charge, may, by giving notice, obtain priority over him (a). In the 
case of a legal chose in action the assignee can now obtain a legal 
title by the assignment — i.e., the right to sue in his own name — if 
the assignment is absolute^) and is of the entire debt(c), 

114 . Sometimes tho instrument creating a chose in action Chose in 
malms it assignable by tho creditor free from equities between a ui 10n 
himself and the debtor, and then the debtor is bound to pay the t 0 equities, 
assignee, although he has a claim against the assignor which might 

be used by way of defence or set-off in an action brought by the 


(0) “ An assignment, always operates by way of agreement or contract; 
amounting in the consideration of this court to this, that one agrees with 
another to transfer 0 (Wright v. Wright (1750), 1 Yes. Sen. 409, per Lord 
IIardwicice, L.C., at p. 412). 

(p) See p. 10, ante; compare Fulham v. McCarthy (1848), 1 If. L. Cas. 703. 

(7) See p. 98, ante, and Squib v. Wyn (1717), 1 P. Wins. 378 ; Nanney 
v. Morgan (1887), 37 Ch. D. 346, 352, C.A. 

(r) Be Lucan (Earl), llardinge v. Gulden (1S90), 45 Oh. I). 470. 

(3) Durham Brothers v. Robertson, [1898] 1 Q. lb 76 5, C. A., per CiIlTTY, L.J., 
at p. 769 ; Radicle v. GanJcll (1852), 1 Do G. M. &0 . 763, per Lord Truro, L.C., 
at p. 777; Brown , Shipley & Co. v. Kough (1885), 29 Ch. D. 848, 851, O.A,; 
Oorringe v. Irwell India Rubber ami Gutta Perch a Works (1886), 34 Oh. D. 128, 
0. A., per Cotton, L.J., at p. 134; Brandt's (William) Sons <b Co. v. Dunlop 
Rubber Co., [1905] A. O. 454. 

(1) Ward v. Buncombe, [1893] A. O. 369, per Lord Macnaouten, at p. 392. 

(a) Dearie v. Hall (1828), 3 Buss. 1 ; Re Dallas , [1904] 2 Ch. 385, 0. A. Similarly 
a stop order on a fund in court will give priority to a second incumbrancer, 
provided ho did not tako with notice (He Holmes (A. D.) (1885), 29 Ch. I). 786, 
0 f A. ; see Re Eyton , Bartlett v. Charles (1890), 45 Ch. 1). 458). 

(b) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (6) (including assignments 
by way of mortgage; Durham Brothers v, Robertson, supra; see Hughes v. Bump 
House Hotel Co., [1902] 2 K B. 190, C. A.). 

(e) Forster v. Baker (1910), 102 L, T. 522, 0. A., affirming decision of Bray, J. f 
p. 29, and not following Skipper and Tucker v. Holloway (1909), 79 L. J. 
(K, B.) 91 , reversed on another ground, ibid., p. 496 ; compare Jones v. Humphreys * 
L19Q21 1 & B. 10, 



104 


Equity. 


Sect. 1. 

Equitable 

Assign* 

ments. 


Assignment 
of after- 
acquired 
property. 


Theoretical 
conversion of 
land into 
money and 
money into 
land. 


assignor ( d ). But Otherwise an equitable assignment is subject to 
the rule that the assignee takes subject to all rights of set-off and 
defences existing between the debtor and the assignor; except 
that, after notice of an assignment of a chose in action, the debtor 
cannot by payment or otherwise do anything to take away or 
diminish the rights of the assignee as they stood at the time of 
the notice (c). 

115. An assignment for valuable consideration of property to 
be afterwards acquired by the assignor operates as a covenant to 
assign it when acquired, and the beneficial interest passes so soon 
as the property is acquired by the assignor (/). 

Sect. 2. — Conversion . 

116. The rule that equity considers that as done which ought 
to be done has given rise to the doctrine of conversion (//) by means 
of which land may be impressed with the legal qualities of personal 
estate, and monfey may be impressed with the legal qualities of real 
estate, although no actual sale or purchase, as the case may be, has 
taken place. This change of one kind of property into the other 
may follow from a direction contained in a will or settlement, from 
a contract, or from an order of the court (h). The general principle 
is that land directed or agreed to be sold and turned into money, or 
money directed or agreed to be laid out in the purchase of land is to 
be considered as that species of property into which it is directed or 
agreed to be converted : thus the owner of the property or tho 
contracting parties may make land money, or money land (i). It 
follows that no change is effected where land is directed to be sold 
and the proceeds reinvested in the purchase of land (j). 


(d) lie Goy tfc Co., Lid., Farmer v. Goy & Co ., Ltd., [1900] 2 Oh. 149. 

(e) Roxburgh e y. Cox (1881), 17 Ch. D. 520, C. A., per James, L.J., at p. 526 ; 
Re Brown and Gregory, Ltd., Shephard v. Brown and Gregory, Ltd., Andrews v. 
Brown and Gregory, Ltd., [1904] 1 Ch. 627; see Newfoundland Government v. 
Newfoundland Rail . Co. (1888), 18 App. Cas. 199, P. C. ; Re Taunton , Lelmard, 
Lane & Co., Christie v. Taunton, Dclmard, Lam A Co., [1893] 2 Ch. 175. Where 
a fund in court in an action is cunied to a separate account, the person entitled 
to it under the account can confer a title on an assignee for value fiee from 
equities of other parties to the action {Edgar v. PUnnley, [1900] A. C. 431, P. 0.). 

(/) Collyer v. Isaacs (1881), 19 Oh. D. 342, C. A. ; Re Clarke, Coombev. Carter 
(1887), 36 Ch. D. 348, (J. A. ; Tailby v. Official Receiver (18S8), 13 App. Cas. 523 ; 
see p. 74, ante; and title Deeds and Other Instruments, Yol, X., p. 497. 
And where a person has convoyed for value a dofective title, and he afterwards 
acquires a good title, the good title is available in equity to make the conveyance 
effectual (AW v. Bewley (1829), 3 Sim. 103 ; Re Bridgwater's Settlement, Partridge 
v. Ward, [1910] W. N. 188), provided the conveyance purports to be of an 
absolute title in the first instanco ( Smith v. Osborne {\Sol),(i H. L. Cas. 375, 398). 

(g) See Lechmere v. Carlisle {Earl) (1733), 3 P. Wins. 211, 215; Guidot v. 
Guidot (1745), 3 Atk. 254, 256; lie Walker, Macintosh- Walker v. Walker, 
[1908] 2 Oh. 705, 712. 

(70 See p. Ill, post. 

(i) Fhtcher v. Ashburner (1779), 1 Pro. 0. 0. 497, see per Sir T. Sewell, 
M.B., at p. 499 ; 1 White & Tud. L. 0., 7th ed. p. 327 ; Wheldale v. Partridge 
( 18001, 5 Yes. 388, 397 ; see the early cases collected in note to Cruse v. Barley 
(1727), 3 P. Wins. 19, at p. 22. Whore the trust for sale is void under the rule 
against perpetuities, but the beneficial interests are not void, the trust for sale 
is disregarded and the land is taken as realty {Re Appleby, Walker v. Lever, 
Widker v. Nisbet, [1903] 1 Ch. 565, C. A. j. 

{D Qperling v. Toll (1747), 1 Yes. Sen. 70; Pearson v. Lane (1809), 17 Yes. 101. 
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117 . Equitable conversion takes place, in* the case of a will, 
when land is devised upon trust for sale, or money is bequeathed 
to be laid out in land ; in the case of a settlement, when land is 
conveyed or agreed to be conveyed upon trust for sale, or when 
money is paid or agreed to be paid, and is to be held upon trust for 
the purchase of land. But in each case the direction to change the 
nature of the property must be imperative. There is no conversion 
where there is a more pow T er to sell land, or to invest money in real 
estate, or where it is left optional whether an investment of money 
shall take the form of real or personal estate (k). And conversion 
is not effected by a mere declaration that personalty shall devolve 
as realty, or vice versa. There must be an imperative trust or 
direction which in equity can he treated as effecting the desired 
change in the nature of tho property (1) ; and to deprive the heir 
of his rights under an intestacy the property must be disposed of in 
favour of the next of kin, and vice versa ( m ). Moreover, (he direction 
to convert must be effectual ; if for any reason it void, there is no 
conversion (n). 

118 . But it is not essential that there should be an express 
direction to convert the property. It is sufficient if an imperative 
trust for conversion can bo collected from the instrument (o) : thus 
though there may be an apparent, option to invest money in land 
or in personalty, yet if the limitations applicable to the investment 
are only suitable for real estate, the money will bo treated as 
converted into realty (p). And though there is a discretionary 


(k) Curling v. May (1734), cited 3 Atk. 255 ; Walker v. Denne (1703), 2 Ves. 
170, 184; Wheldale v. Partridge (1800), 5 Yes. 388; Walters. Maunde (1815), 
19 Vos. 424 ; De Beauvoir v. J>e Pea an dr (1852), 3 II. L. Cas. 524 ; Smith wick 
v. Smith wide (1861), 12 I. Cli. It. 181, 201 ; lie Whitty's Trust (1875), 9 

I. It. ICq. 41; Jle lhbitson's Estate (1809), L. It. 7 I3q. 220 ; Atwell v. Atwell 

(1871), L. It. 13 23; Jlyeit v. AMrin (1881), 25 CL. I>. 735 ; Re Ifotddcy *, 

rreke v. Calmady (1880), 32 Oh. I). 408, O. A.; Re, Bird , Pitman v. Pitman, 
[1892] 1 CL. 279 ; Re Walker, Macintosh- Walker v. Walker, [1908] 2 Oh. 705. 
If the conversion is directed in a certain event which is ascertained to be exist- 
ing at the date of the testator’s death, tho conversion takes effect from tho death 
( Ward v. Arch (1840), 15 Sim. 389; and see Wall y. Colshead (1858), 2 Do G. & 

J. 683, C. A.), But a power to sell for the purpose of distribution does not 
effect a conversion till thoro is an actual sale {Lucas v. Brandrefh (No. 1) (1800), 
28 Boav. 273) ; seo Brown v. Bigg (1802), 7 Yes. 279 ; Pot ley v. Seymour (1837), 
2 Y. & 0. (ex.) 708, 722 ; and generally a more power does uot effect a conversion 
{Be Beauvoir v. De Beauvoir , supra). 

(, l ) Re Walker , Macintosh- Walker v. Walker, supra ; compare Edwards v. Tuck 
(1856), 23 Beav. 208; Hyett v. Mehin, supra. 

(m) It is not sufficient that the testator directs that the proceeds shall he 
considered to all intents and purposes as personal estate ; this is on tho assump- 
tion that he dies testate, and implies no gift in favour of tho next of kin 
{Robinson v. London Hospital ( Governors ) (1853), 10 Haro, 19; Taylor v. Taylor 
(1853), 3 I)e G. M. & G. 190). 

(to) Re Appleby, Walker v. Lever, Walker v. Nishet , [1903] 1 Ch. 565, 0. A. 

(o) See Bwrrell v. Baskerfteld (1849), 11 Beav. 525. 

(p) Cowley v. Hartstonye (1813), 1 Dow, 361 ; Johnson v. Arnold (1748), 1 Ves. 
Son. 169; Earlom v. Saunders (1754), Amb. 241; Cookson v. Rcay (1842), 5 
Beav. 22, affirmed sub nom. Cookson v. Cookson (1845), 12 Cl. & Fin, 121, If. L. ; 
Simpson v. Ashworth (1843), 6 Beav. 412 ; De Beauvoir v. De Beauvoir , supra ; 
see Evans v. Balt (1882), 47 L. T. 165, H. L. But a limitation to “ heirs ”is not 
sufficient to convert money iuto realty ( Atwell v. Atwell , supra). 
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power to sell the whole or part of land, yet, if there are trusts 
which require the exercise of the power, there is a conversion ( q ). 
And a trust for conversion will be implied where real and personal 
property are given for division in such a manner as can only be 
effectuated by sale(r). 

119. Where there is a trust for conversion at the request of a 
.specified person, the request is generally treated, not as a condi- 
tion of conversion, but as intended to secure the performance of 
the trust, and the trust is imperative and operates at once to 
effect a conversion ( s ) ; and similarly where a specified consent or 
approbation is required (t). But it is otherwise if the direction is 
to convert on the joint request of two persons, as of husband and 
wife (a); or if the language otherwise shows that the consent is 
essential (b ) ; or if the effect is to give a discretion as to the form 
which the property is to take (c). 

120. When conversion has once been effected in equity, 
whether of land 'into money or of money into land, the property 
is treated in equity as having all the legal incidents of its new 
form (d) ; and this whether the conversion is ujndor a will or a 
sottlement or otherwise. Consequently, land* which has been 
theoretically converted into money will pass as personalty under 
tho will (e) or upon the intestacy (/) of the cestui que trust; and 
money which has been theoretically converted into land will pass 
as real estate under the cestui que trust's will (<y), or upon his 


(</) Ralph v. Garrick (1877), 5 Ch. D. 984, 990, 997 ; this point was not 
discussed on appeal ((1879), 11 Ch. 1). 8713, (J. A.) ; see Grievcsvu v, Kirsopp 
(1838), 2 Keen, 653. 

(r) Mower v. Orr (1849), 7 Hare, 473; see Comtek v. Pearce (1848), 7 Hare, 
477 ; Greenway v. Greenway (I860), 2 L)o G. E. & J. 128. 

(«) Thornton v. Hawley (1804), 10 Ves. 129; Burrell v. Baskerfield (1849), 11 
Beav. 525. 

(<) Lechmere v. Carlisle (Earl) (1733), 3 P. Wins. 211, 220; Wrightson v. 
Macaulay (1845), 4 Hare, 487, 497 ; compare ihe opposite opinion in Stead v. 
Newdiyatt (1817), 2 Mer. 521, 530. 

(а) Re Tayhr's Settlement (1852), 9 Hare, 590. 

(б) Davies v. Goodhew (1834), 6 Sim. 585, where the Bale was to take placo 
with a specified consent, “and not without ” ; compare Huskisson v. Lefevre 
(1858), 26 Beav. 157 ; Sykes v. Sheard (1863), 33 Beav. 114, on appeal, 2 
Be G. & Sm. 6, 0. A. 

(c) Re Taylor' 8 Settlement , supra , at p. 602, 

(d) As to the effect of conversion in relation to death duties, see title Estate 
and Other Death Duties, post. 

(e) Thus it will pass under a residuary bequest of personalty ( Stead v. New* 
diyate t supra ; Gover v. Davis (I860), 29 Beav. 222) ; and not under a devise of 
land ( Elliott v. Fisher (1842), 12 Sim. 50 5) ; and, where Iho will disposes of this 
property only, probate of the will as a will of personalty can be granted (In the 
Goods of Gunn (1884), 9 P. D. 242, 244); though not where tlio conversion of 
land into monoy is only effected by the will to be proved (In the Goods of Barden 
(1867), L. R. 1 P. & D. 325). Under the Lana Transfer Act, 1897 (60 & 61 
vict. c. 65), s. 1 (3), probate can bo granted in respect of real estate only, so 
that the last two cases are apparently obsolete. 

(/) Ashby v. Palmer (1816b 1 Mer. 296 ; Biggs v. Andrews (1S32), 5 Sim. 424, 
where part of the land had not been sold ; Griffith v. Ricketts , Griffith V. 
Lunell (1849), 7 Hare, 299. 

(g) Thus it will pass under a general devise of land or of real estate ( Lingen 
V. Swvray (1711), 1 1\ Wins. 172; Greenhill v. Greenhill (1711), 2 Vem, 679; 
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intestacy (h). But the cestui que trust , by a suitable description in 
his will, may show an intention to include proceeds of said of land 
in a devise, or money to be invested in land in a bequest, and 
effect will be given to such intention accordingly (i). Money 
theoretically converted into land will be subject to tenancy by the 
curtesy (/<;), and probably to dower (Z). 

121. In the case of conversion directed by will, the conversion 1 
lakes place from the death of the testator ( m ) ; where it is directed 
by deed, from the delivery of the deed ( n ) ; and this is so, although 

Ouidot v. Guidut (1745), 3 Atk. 254; Rashleigh y. Master (1790), 1 Yes. 201 ; 
Biddulph v. Biddulph (1806), 12 Yes. 161 ; Green v. Stephens (1810), 17 Vos. 64, 
77; Chandler y. Pocock( 1880), 15 Oh. D. 491, 499, allirmed (1881), 16 Ox. D. 
618, O. A. ; lie Greaves' Settlement Trusts (1883), 23 Ch. D. 313) ; and will not 
pass under a bequost of personal estate (Gillies v. Longlands (1851), 4 De G. Sc 
Sin. 372); and see Wrightson v. Macaulay (1845), 4 Haro, 487. Where the 
trust is for investment in land generally, the money will not pass under a devise 
of land in a particular county (Re Cleveland's (Duke) Settled Estates , [1893] 3 Oh. 
241, O. A.). A direction to resettle “ hereditaments ” which are alroady sub- 
ject to a settlement extends to money hold upon trust under the settlement for 
investment in land (Basset v. St. Levan (1894), 43 W. R. 165; lie Gosselin 9 
Gosselin v. Gosselin , [1906] 1 Ch. 120). 

(h) Lingcn v. Sowray (1711), 1 P. Wms. 172; Disher v. Disher (1712), 1 
P. Wms. 204 ; Chaplin y. Horner (1718), 1 P. Wms. 483 ; Scudamore y. Scudamore 
(1720), Prec. Ch. 543; Edwards v. Warwick (CounUss) (1723), 2 P. Wms. 171; 
see Knights v. Atkyns (1687), 2 Vern. 20. Where the money is to be paid by 
the ancestor, and before lus (loath tho trusts which require investment in land 
are exhausted, a different principle comes in; the money is “at homo” in the 
lifetime of the ancestor, and the equity of the heir to take it as land does not 
arise; seep. 116, post. 

(i) Thus, if in his will a testator describes a fund as so much money agreed 
to De laid out in land, it will pass as personal estate ( Cross v. Addenbroke (1719), 
cited in note to Lech mere v. Carlisle (Earl) (1733), 3 P. Wms. 211, 222). But it 
has been held that a dovise by lb of a sharo in a specific estate taken by him 
under the will of A. will not pass tho share if, under the will of A., it was 
converted (Elliott v. Fisher (1812), 12 Sim. 505), sed gucw'e ; and see lie Ptdder's 
Settlement (1851), 5 Do G. Al. & G. 890, 0. A. 

(k) Sweetapple v. Bindon (17 05), 2 Vern. 536; Cunningham v. Moody (1748), 

1 Yes. Sen. 174, 176 ; Dodson y. Hay (1791), 3 Bro. 0. 0. 405 ; Follclt v. Tyrer 
(1844), 14 Sim. 125. 

(l) Formerly this was not so, probably because a widow was not dowablo out 
of an equitable estate (Cunningham v. Moody , supra; Crabtree v. Bramble (1747), 
3 Atk. 680, 687) ; and soo p. 95, ante . But now that women arc dowablo out of 
equitable estates (Dower Act, 1833 (3 & 4 Will. 4, c. 105) ), the rule may be taken 
to have boon changed. The effect of the conversion of money into land, and vice 
versd t was formerly important in regard to tho liability of the property to debts 
of the deceased cestui gue trust ( Whitwick v. Jermin (undated), cited in Baden v. 
Pembroke (Earl) (1688), 2 Vern. 52, 58 ; and see cases cited in 1 White & Tud.L. 0., 
7th ed., at p. 334) ; but now that land is liable for both specialty and simple con- 
tract debts the result of conversion is not- important. The Intestates Estates Act, 
1884 (47 & 48 Viet c. 71), s. 4, appears to have similarly abolished tho old rule 
that the court would not treat money as land where the Crown would take by 
escheat (Walker v. Denne (1793), 2 Ves. 170, 185 ; Henchman v. A.-G. (1834), 3 
My. & K. 485, 494 ; see Taylor v. Haygarth (1844), 14 Sim. 8). On the other 
hand, money which would, as such, have been forfeitable, prior to the Forfeituro 
Act, 1870 (33 & 34 Viet. c. 23), to the Crown on conviction of felony was saved 
by a theoretical conversion into land (Re Harrop's Estate (1857), 3 I)rew. 726). 

(m) Baauderk v. Mead (1741), 2 Atk. 167 ; Hutcheon v. Mannington (1791), 
1 Yes, 366. Hence actual conversion gives no fresh title to the proceeds of laud 
as personalty (Re Bacon , Toovey v. Turner , [1907] 1 Ch. 475, 481). 

(n) Griffith v. Ricketts , Griffith v. Lunell (1849), 7 Hare, 299, 311 ; Clarke v. 
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a period is expressljrfixed within which the sale is to be made (o) ; or 
although the trustees are directed to sell when it shall appear advan- 
tageous (p), or when the sale shall he for the benefit of the cestui 
que trust (q ) ; or although the sale is not to take place till the 
happening of a future event (r), such as the death of a tenant for 
lifc(s). If, howover, the future event is contingent, the conversion 
does not tako place until the contingency is ascertained (t). In the 
event of a postponement of the actual sale of land after the time 
when it is to bo deemed to take place, the intermediate rents and 
profits go to the person entitled to the income of the proceeds of 
sale (u). 

122. The purposes for which a conversion is directed by will 
may fail either w'liolly or partially, and then, upon the assumption 
that the conversion was directed for these purposes only (a), equity 
will treat the property, so far as the purposes fail, as reconverted ; 
and if it was originally land, will give it to the heir-at-law (b ) ; and 
if it was originally money, will give it to the next of kin (c). And this 
is so whether conversion has actually taken place or not (d), and 
although the real and personal estate have been blended so as to 


Franklin (1S58), 4 K. & J. 257, 2 63; unless the deed shows an intention that 
the property shall remain in its existing state until a future event (Wheldale v. 
Partridge (1803), 8 Yes. 227, 230). 

(o) Pearce Gardner (1852), 10 Hare, 287. 

(p) Robinson v. Robinson (1854), 19 Boav. 494. 

(<l) Doughty v. Bull (1725), 2 P. Wins. 320; Re Raw , Morris v. Griffiths (188 1), 
20 (Jh. D. GOi. 

(r) Tily v. Smith (1841), 1 Coll. 434. 

(s) Clarke v. Franklin (1858), 4 K. & J. 257 ; Stead v. Newdigale (1S17), 2 Mer. 
521. 

(<) Trard v. Arch (1S4G), 15 Sim. 389. 

(u) Casamajor v. Strode (1809), 19 Yes. 390, n. ; Fitzgerald v. Jervoise (1820), 
5 Madd. 25; Re Searle , Searle v. Baler, [1900] 2 Cb. 829. As to intermediate 
income generally where conversion is postponed, see Howe v. Dartmouth ( Karl), 
Howe v. Aylesbury (Countess) (1802), 7 Yes. 137 ; 1 White & Tud. L. C., 7th ed., 
p. 08; and titles Executors and Administrators ; Twists and Trustees. 

(a) Hill v. Cock (1813), 1 Yes. & 13. 173, per Lord Eldon, L.O., at p. 175. 

(b) Aclcroyd v. Smithson (1780), 1 Pro. C. O. 503; 1 White & Tud. L.C., 
7th ed., p. 372 ; Robinson v. Taylor (1789), 2 Bro. 0. C. 589; Chitty v. Barker 
(1793), 2 Yes. 271; Berry v. Ushtr (1805), 11 Yes. 87 ; Roberts v. Walker (1830), 
1 Buss. & M. 752 ; and the principle applies also to money which is in equity 
theoretically land, and which is subject to a devise on trust for sale (Re Taylor's 
Settlement (1852), 9 Ilaro, 596, 004), The failure of the trusts may bo by reason 
of the deatn of a legatee or devisee in the lifetime of the testator (Adroyd v. 
Smithson , supra) ; or of a legatee or devisee failing to obtain a vested interest 
(Jes8oppv. Watson (1833), 1 My. & K. 665); or oi a disposition being illegal, 
as whero it infringes the Mortmain Act (Jones v. Mitchell (1823), 1 Sim. & St. 
290 ; Hopkinson v. Ellis (1846), 10 Beav. 169, 174, 175); or the Accumulations 
Act, 1800 (39 & 40 Geo, 3, c. 98) (Eyre v. Mar&den (1838), 2 Keen, 564 ; Simmons 
v. Pitt (1873), 8 Gh. App. 978 ; Re Perkins , Brown v. Perkins (1909), 101 L. T. 
345) ; or where tho surplus of the proceeds of sale is undisposed of (Naismith 
V. lhyes , [1899] A. 0. 495), 

(c) Cogan v. Stephens (1835), 5 L. J. (cir.) 17. Before this case, while it was 
admitted that porsonalty directed to be laid out in land resulted to the next of 
kin on a total failure of the purposes of conversion, it was doubted whether the 
next of kin would take on a partial failure (see judgment of Lord Cottenham, 
M.1L), 

S in Ackroyd v. Smithson , supra , the land had been sold; compare Bective 
idgson (1864), 10 II. L. Cas. 656, per Lord Westbury, L.C., at p. 667. 
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form a mixed fund ( e ). The testator, foreseeing this result, may avoid 
it, if he so chooses, by directing that the conversion shall be not only 
for the primary purposes of his will, but shall be absolute, and shall 
prevail as between the heir and the next of kin (/) : but to effect 
this, it is not sufficient, in the case of land directed to be converted, 
merely to exclude the heir— there must be an actual gift of tho 
proceeds in favour of the next of kin ; and, similarly, in the case of 
money directed to be laid out in land, there must, to exclude the 
noxt of kin, be a gift of the land in favour of tho heir (g). Where 
the income only of the proceeds of sale is disposed of, there is a 
resulting trust of the capital in favour of the heir ( h ) ; and similarly 
the heir takes income which is undisposed of (i). 

123. When, upon the failure of the purposes for which a con- 
version is directed by will, the heir or the next of kin, as the case 
may be, takes the property, it may become necessary to ascertain 
whether it is taken by the one or the other as real or personal 
estate. Here, again, tho result does not depend upon whether 
there lias been an actual conversion or not, but on whether 
there has been a total or only a partial failure of the purposes 
for which conversion was directed. If, bofore the death of the 
testator, these purposes have wholly failed, the noed for con ver- 
sion has gone, and if there is an actual conversion it is improper 
and should not affect the rights of the heir or the next of kin (;/). 
Hence, in the case of land directed to be turned into money, the 
heir-at-law Lakes the property, whatever its form, as real estate, and, 
unless otherwise disposed of, it will descend to his heir-at-law; and, 
similarly, in the case of money directed to be laid out in land, the 
next of kin will take it, whatever its form, as personal estate (/r). 
If, however, there has been at the death of the testator only a 
partial failure of the purposes for which conversion was directed, 
the result is different. The trust for conversion becomes operative, 
and though, so far as the purposes fail, land directed to be sold 
goes to the heir-at-law, yet he takes it as personal estate ( i ), whether 
it has been actually sold or not ( m ) ; and, similarly, money directed 


(c) Aclcroyd v. Smithson (1780), 1 Bro. C. 0. 503; 1 White & Tud. L. 0., 
7th ed., p. 372; Jessopp v. Watson (1833), 1 My. & K. 665, Where debts and 
legacies are payable out of the mixed fund, the convorted land must bear its rate- 
able proportion before tho reconversion takes effect ( Tench v. Cheese (1855), 6 
Do G. M. & G. 453, 467, 0. A. ; Allan v. Gott ( 1S72), 7 Ch. App. 439, 44.1). 

(/) 1 Jarman on Wills, 5th ed., 530; see cases collected in note to Cruse v. 
Barley (1727), 3 P. Wins. 19, 22, 

(g) Witch v. Weber (184S), 6 Have, llo ; soo Berry y. Usher (1805), 11 Ves. 87. 
\h) Wilson v. Major (1805), 11 Yes. 205 ; Watson v. Hayes (1839), 5 My. & Or. 
125. 

(i) Eyrev. Marsden (1838), 2 Koen, 664 ; Be Perkins , Brown v. Perkins (1909), 
101 L. T. 345. 

(j) Davenport v. Coltman (1842), 12 Sim. 58S, 610. 

(jfc) Smith v. Claxton (1820), 4 Madd. 484, per Leacii, Y.-O., at p. 493; 
Bagster v. Fackerell (1859), 26 Beav. 469; Buchanan v. Harrison (1861), 1 
John, & H. 662. 

(Z) Smithv . Claxton , supra ; Jessopp v. Watson , supra ; A v. Lomas (1873), 
L. E. 9 Exch. 29. 

(m) Be Richer&on, Scales v. Tfeyhoe , [1892] 1 Ch. 379. * 
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to be laid oat in lanci goes to the next of kin as real estate, whether 
land baa been actually purchased or not (a). 

Where there is a total or partial failure of the purposes of a 
conversion directed by deed the principle is the same, but it has to 
be applied with reference to tho time from which the deed operates. 
A will speaks from the death of the testator ; a deed from the time 
of dolivery. Hence the property not required for the stated objects 
results to the settlor himself, and not to his heir-at-law or next of 
kin (o) ; and if there is a total failure of the purposes, it results to 
him, in the case of land to be turned into money, as realty, which, if 
he has died without disposing of it, passes to his heir-at-law (p) ; 
if there is a partial failure, it results to him as personalty (q). 
Similarly, money directed to he laid out in land results to the 
settlor, on a total failure of the purposes of conversion, as 
personalty, and on a partial failure, as realty (r). 

124 . The doctrine of conversion applies where land is agreed to 
be sold, and from the dato when the contract becomes binding the 
land is treated for purposes of testamentary disposition and of 
devolution as personalty. In ordinary cases the signing of the 
contract marks the date of this conversion (s). Special considerations 
arise where land is taken under the Lands Clauses Consolidation Act, 
1845 ( t ), or where it is purchased under an option of purchase con- 
ferred by agreement. Where land is taken under that Act the 
notice to treat does not create a contract (a); but as soon as the 
purchase price has been ascertained, whether by agreement, by 
arbitration, or by a jury, a contract arises by virtue of tho statute (6); 
and if this is done in the landowner’s lifetime, the proceeds of sale 
pass as personalty, but the rents accruing between his death and 
completion belong to the devisee or heir (c). 


(n) Curteis v. Wormald (1878k 10 Ch. D. 1 7?, C. A., overruling Head v. 
Oodhe , Reynolds v. Godlee (1809), John. 536, 583; see also Goqan v. Stephens 
(1835), 6 L. J. (on.) 17. 

(o) Griffith v. Ricketts, Griffith v. Lunell (1810), 7 Hare, 299, 311. 

(p) Ripley v. Water ivorth (1802), 7 Vcs. 425, 435. 

(q) Hewitt v. Wright (1780), 1 Bro. C. 0. 80; Clarke v. Franklin (1858), 4 
3v. & J. 267 ; see Van v. Barnett (1S12), 19 Yes. 102 ; Biggs v. Andrews (1832), 
5 Sim. 424. 

(r) See Wheldale v. Partridge (1803), 8 Yes. 227, 236; Clarke y. Franklin, 
supra, at pp. 264, 265. 

(d) See p. 98, ante. If the heir adopts and carrios out a parol contract of his 
ancestor, this avoids any objection based on the Statute of Frauds; the con- 
version is oomplete, and the purchase-money belongs to the next of kin 
( Frayns y . Taylor (1863), 10 Jur. (n. 8.) 110); but otherwise an unenforceable 
contract does not effect a conversion ( Re Thomas , Thomas v. Howell (1886), 34 
Ch. D. 166). On the other hand, if it is enforceable, but goes off after the death 
of the vendor through the default of the purchaser, there is conversion ( Curve 
v. Bozvyer (1818), 6 Boav. 6, n. ; see Broom v. Monch (1806) 10 Yes. 597). 

ft) 8 & 9 Yiot. c. 18; see title CoMFtTLSOBY Pubohasb op Land and Com- 
pensation, Vol. YI., p. 66. 

(«) Haynes v. Haynes (1861), 1 Drew. & Sm* 426, 450. 

(b) Harding v. Metropolitan Rail . Co. (1872), 7 Ch. App, 154, 158; Bee Regent's 

Canal Co. v. Warelltial), 23 Beav. 575 ; and compare Morgan v, Milman (1853), 
3 De G. M. & G. 24, C. A. K J 

(c) Ex parte Hawkins (1843), 13 Sim. 569 ; Re Manchester and Southport Bail, 
Co. (1854), 19 Beav. 365 ; Watts v. Watts (1873), L. E. 17 Eq. 217. But a oopi- 
jmlsory* sale of sottlod land does not effect a conversion (Rt Taylor's Settlement 
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Where an agreement confers an option of purchase, the exercise Sbgt * 2 * 
of the option converts the agreement into an agroement for sale, Conversion, 
and the land itself is treated as converted from the date of the agree- under option 
merit, though the title to the intermediate rents and profits is not of purchase, 
changed. Thus, if the vendor has died in the interval, the proceeds 
of sale do not belong to his devisee or heir, but pass as personal 
estate— in other words, the exercise of the option deprives the* 
devisee or heir of the land without compensation (d ) ; but ho is not 
required to account for rents and profits received before the time 
for completion ( e ). The vendor may, however, either in the agree- 
ment (/) or in his will, indicate his intention that the owner at the 
date of the exercise of the option shall take the proceeds of sale; 
and where, after the land has been made subject to the option, he 
specifically devises it, the devise is construed as passing the 
proceeds of sale if the option is exercised (#). 

125. Although there is no imperative trust for conversion, yot Conversion 
there may be a disposition of the property undor a power conferred under a 
by a settlor or testator, or otherwise existing. In such cases, if [ h<Tcou°rt. ^ 
the disposition involves a change in the nature of the property, 
a conversion is effected upon the power being exercised (h ) ; and the 
conversion is final, and the property belongs to the beneficial owner 
at the time of conversion in its altered form. Hence, though some 
of the purposes of the conversion fail, so that there is a surplus, thi3 
devolves upon the representatives of the owner iri the altered form; 
and if it is the proceeds of sale of land, there is no equity in the 
heir to take the property as though it were land. This is equally 
the case whether the conversion is by a trustee under a power, or is 
in pursuance of an order of the court (t), including a sale in a 

(1852), 9 Hare, 596) ; nor, apparently, of land of a lunatic ( Re Tugweil (1884), 

27 Oh. I). 309 ; contra , lit Vast Lincolnshire Railway Act , Ex parte Flamank 
(1S51), 1 Sim. (N- s.) 200) ; or of an infant ( Kelland v. Fulford (1877), G Ch. D. 

491) ; unless the purchase-monoy is paid to trustees who are not bound to 
reinvest it in land {Re Morgan , Smith v. May, [1900] 2 Ch. 474). 

(d) Lawes v. Bennett (1785), 1 Cox, Eq. Cas. 167, 171. The rule applies 
whether the vendor dies testate or intestate, and although the option is exer- 
cisable only after his death {Re Iscuics , Isaacs v. Reg i mil l, [1894] 3 Ch. 506); 
see Re Croftvn (1839), 1 I. Eq. R. 204 ; Re Cousins , Alexander v. Cross (1885), 

30 Oh. D. 203, 0. A. 

(e) Townley v. Bedivell (1808), 14 Vos. 591 ; Collingwood v. Row (1857), 3 Jur. 

(n. s.) 785. 

(/) Re Graves Minors, Graves v. Graves (1864), 15 I. Ch. R. 357. 

\g) IJrant v. Vans e (1842), 1 Y. & 0. Oh. Cas. 580; Emuss v. Smith (1848), 2 
De G. & Sm. 722. Whero the agreement follows the will containing the 
specific devise, the devise is not saved (Farrar v. Winterton {Earl) (1842), 5 
Beav. 1 ; Weeding v. Weeding (1861), 1 John. & H. 424) ; but where the will was 
confirmed by a codicil made on the same day as the agreement, the devise 
was held to carry the proceeds of sale (Re Pyle , Pyle v. Pyle , [1895] l Oh. 724). 

(h) Re Dyson, Challinvr v. Sykes, [1910] 1 Ch. 750. The power must, of course, 
be still in existence {Re Jump , Galloway v. Hope, [1903] 1 Ch. 129). 

(i) Steed v. Preece (1874), L. R. 18 Eq. 192, per Jessrl, M.R., at p. 197 : “If 
a conversion is rightfully made, whether by the court or a trustee, oil the 
consequences of a conversion must follow ; and there is no equity in favour of 
the heir or anyone else to take the property in any other form than that in which 
it is found”; Hyett v. Mehin (1884), 25 Ch. 1). 735. This dictum is opposed 
to Jermy v. Preston (1842), 13 Sim. 356; and Cooker . Deahy { 1855), 22 Beav. 

196 ; but was approved in Burgess v. Booth , [1908] 2 Oh. 648, 0» A* * 
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Conversion. 
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t 

partition action (£). Consequently, where the court sells the estate 
of an adult (l) 9 or of an infant (m), or of a lunatic (?i), the property 
is converted out and out — the conversion taking effect from the 
dato of the order (o ) — and there is no reconversion of any procoeds 
of sale not required for tho purpose of the order ; except in the case 
of a person under disability, where the sale is made under the 
4 Partition Acts, 1868 and 1876 (p), and the money is not paid out of 
court to trustees (q). And it is the same where a mortgagee Bells 
under his power of sale, during the lifetime of the mortgagor. Upon 
the death of the mortgagor without having received the surplus, 
there is no equity in the heir to have the surplus reconverted, 
notwithstanding that the mortgage contains a trust for payment of 
the surplus to the mortgagor, his lioirs and assigns (r). But if the 
land is sold after the mortgagor’s death, the surplus belongs to the 
heir or devisee (*), notwithstanding that the trust is for payment 
to the mortgagor, his exocutors and administrators (£). 

126 . When property which is subject to a trust for conversion 
is vested, as regards the beneficial interest, in an absolute owner, he 
is entitled to take the property in its actual state, free from the 
trust for conversion; but he must indicate his election (u) to take 
the property in this manner. Such election operates to put an end 
to the theoretical conversion of the property ; or, in other words, it 
effects a reconversion (a). But it is enough if the party shows an 


(A;) Be Dodson, Yalea v. Morton , [1908] 2 Ch. 638. 

(/) Arnold v. Dixon (1874), L. R. 19 l£q. 113. 

(m) Burgess y. Booth , [1908] 2 Ch. 648, 0. A., disapproving of Scott v. Scott 
(1882), 9 L. 11. Ir. 367 ; see Dyer v. Dyer (1865), 34 Beav. 504. But the procoeds 
of timber on settled land may retain the character of real estate {Field v. 
Brown, Smith v. Brown (1859), 27 Beav. 90). 

(n) Ex parte Brumfield (1792), 1 Yes. 453; Oxenden v. Compton ( Lor d) (1793), 
2 Yes. 69; Ex parte Phillips (1812), 19 Ves. 118; Hartley v. Pendarves , [1901] 
2 Ch. 498. 

(o) Burgess v. Booth , supra; Arnold v. Dixon, supra. 

{p) 31 & 32 Yict. c. 40 ; 39 & 40 Viet. c. 17. This is under s. 8 of the Act of 
1868; Foster v. Foster (1875), 1 Ch. 13. 588; and Mildmay v. Quiclce (1877), 
6 Ch. D. 553; see Mordaunt v. Benwell (1881), 19 Ch. D. 302. 

(ry) Be Morgan , Smith v. May, [1 900] 2 Ch. 474 ; on tho ground that the trustees 
are “ absolutely entitled” ; soo Be llobson's Trusts (1878), 7 Ch. D. 708, C. A. 
liut if the beneficiary dies bofore payment, the money goes to his heir-at-law as 
money ( Mordaunt v. Benwell, supra). 

(r) Be Grange, Chadwick v. Grange , [1907] 2 Ch. 20, C. A.; and a fortiori 
if the direction is for payment to the executors ( Be Underwood (1S57), 3 K. & J. 
745). 

Is) Bourne v. Bourne (1842), 2 Hare, 35; see Be Cooper's Trusts , Ex parte 
Sparks (1853), 4 Be G. M. & G. 757, 0. A. 

(t) Wright v. Bose (1825), 2 Sim. & St. 323. 

fw) The election here referred to is an incident of the doctrine of conversion. 
It must be distinguished from tho olection between two properties or benefits, 
which is treated subsequently ; see p. 116, post 

(a) Cookson v. CovJcson (1845), 12 Cl. & Fin. 121, H. L., per Lord Cottenhath, 
at p. 146 ; see Pearson v. Lane (1809), 17 Yes. 101, per Giunt, M.R., at p. 104 ; 
Ashby v. Palmer (1816), 1 Mer. 296. When a mortgagee in possession dios 
while the statute is running in his favour, the mortgage debt ana land devolves 
as personalty. But so soon as the statute has run, the land vests as realty in 
tho persons beneficially entitled to the mortgage debt, and no case for election 
arises (ifc Loveridge , Pearce v. Marsh, [1904] 1 Ch. 518). 
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intention to take the property in its actual state, and it is immaterial Sect. s. 
whether he knows or does not know that, but for some election by Conversion, 
him, the trust property, if money, would be turned into land, or if 
land would become money (b). 

Where the beneficial title to land subject to a trust for conversion Several 
is vested in several persons, there can be no reconversion unless all owner8 ' 
concur (c). Each is entitled to share in the enhanced price which, 
the sale of the entirety of the estate might produce. But the same * 
reason does not apply whore several persons are entitled to money 
to be laid out in land, and anyone can elect to take liis Bhare of 
the money unconverted ( d ). 

A remainderman can elect to take property unconverted, and his Bemafndcr- 
election will be operative if the property is still in fact unconverted man * 
when his interest falls into possession ; this is so, whether he is 
entitled to a vested (h), or to a contingent remainder (/). But there 
can be no final reconversion except by direction of the persons 
absolutely entitled (g ). 

Under the old law a tenant in tail could bar his own issue by a Tenant in 
fine levied either in vacation time or in term, and, if there were no tail * 
remainders in the way, money in court liable to be invested in land 
w T as paid out to him without actual fine levied ( h ) ; but if there were 
remainders, it was necessary that they should be barred by recovery 
before he could elect as against them to take the money in specie (i). 

Under the Fines and Recoveries Act (j), 1838, the purpose of a 
recovery is effected by a disentailing deed, by which the tenant in tail 
can elect both as to land to be converted into money and money to bo 

(b) ITarcourt v. Seymour (18*31) , 2 Sim. (n. 8.) 12, 46. 

(c) Holloway v. Radclijf'c (1857), 23 Ueav. 163; Biggs v. Peacock (1882), 

22 Ch. D. 284, 0. A. ; Re Tweedie and Miles (1884), 27 Oh. I). 315 ; Re Douglas 
and Dowell’ 8 Contract, , [1902] 2 Ch. 29G, 312 ; and consequently a trust for sale 
continues until thero lias been an election to reconvert by all the absolute 
owners; compare Re Jenkins and IT. E. Randall Jc Co.’s Contract , [1903] 2 Ch. 

362. As to the duration of a power of sale, compare 'Drawer v. Kniyhlley (1821), 

Madd. & G. 134 ; Dders v. Lewes and East Grinsiead Rail . Co. (1881), 18 Ch. 

I). 429, C. A. ; Re Cottons Trustees and London School Board (1882), 19 Ch. D. 

624 ; Re Sudeley ( Lord ) and Baines ifc Co. , [1894] 1 Oh. 334 ; lie. Jump , Calloway 
v. Hope t [1903] 1 Ch. 129; Talbot y. Scari shriek , [1908] 1 Ch. 812. A power to 
postpone the sale is not put an end to by the vesting of a share in possession, 
bo as to entitlo the owner of the share to call either for an immediate sale or 
for a conveyance of an undivided share in the land {Re Horsnaill , JVomerslei/ 
v. IJorsnaill [1909] l Ch. 631). 

{d) Since, if invested in land, he might the next moment turn it into money, 

“and equity, like nature, will do nothing in vain” {Seeley v. Jago (1717), 

1 P. Wins. 389 ; Walker v. Ihnne (1793), 2 Vos. 170, 182). And this appears to 
be so where the only persons interested, other than the absolute owner, are 
portioners ; but if the only person so interested is a jointress, she is entitled to 
have the money laid out in land as security for the joint uro rontchargo, and 
while this right lasts there is no reconversion {Walrond v. Rosslyn , Walrond v. 

Fulford (1879), 11 Ch. D. 640). 

(e) See Crabtree v. Bramble (1747), 3 Atk. 680. 

(/) Meek v. Devenish (1877), 6 Ch. 1). 566. 

(</) Sisson v, Giles (1863), 3 De G. J. & Sm. 614. 

(h) Benson v. Benson (17 io), 1 P. Wins. 130; Short v. TFoog?( 1718), 1 P. Wms. 

47°. 

(i) Cunningham v. Moody (1748), 1 Yes. Sen. 174 ; or it was sufficient to 
obtain the consent of the remaindermen ( Trafford v. Boehm (1746), 3 Atk. 440). 

(/) 3 & 4 Will. 4,c. 74. 




114 


Equity. 


CokVersion. 


Persons under 
disability. 

Infant, 

Lunatic. 


Married 

woman 


laid out in land ( k ). ‘ Accordingly money in court under the Lands 
Clauses Consolidation Act, 1845 (I), will not be paid out to a tenant 
in tail as a person absolutely entitled until he has executed a 
disentailing deed (m). 

127. The person electing must be sui juris, and hence an infaut 
cannot elect either to tako money which is subject to conversion 
into land(n), or land which is subject to conversion into money (o); 
but the court, upon finding that it is for his benefit, will elect on 
his behalf (p). Similarly a lunatic cannot elect (q), but the court 
can elect on his behalf (r). 

128. A married woman can elect as to money or land subject to 
conversion, where her interest in the converted property is her 
separate estate (s). If she is entitled to the proceeds of sale of 
land as non-separate property, this confers on her an “estate” in 
the land within the Fines and Recoveries Act, 1833 ( t ), and sho 
can elect to tako the land unconverted by deed acknowledged in 
which her husband concurs (a) ; if she is entitled to money subject 
to be laid out in land, she can elect in the same way, the section 
expressly applying to money subject to be invested in land (5). 
Whero money is in court in a partition action (c), or under the 
Lands Clauses Consolidation Act, 1845 (d), and a married woman is 
absolutely entitled, it is privui facie subject to reinvestment in land; 
but it will bo paid out to her either on a deed acknowledged or on her 
separate examination in court (c), unless it is her separate property, 
when it will be paid out to her on her mere receipt. 


(k) Fines and Recoveries Act, 183d (3 & 4 Will. 4, c. 74), s. 71. 

(l) 8 & 9 Viet. c. 18. 

(m) Re Broadwood’s Settled Estates (1875), 1 Ch. D. 438 ; Re Reynolds (1876), 3 
Ch. D. 61, C. A. 

(w) Seeley v. Jago (1717), 1 P. Wins. 389 ; Earlont v. Saunders (1754), Ami). 241 ; 
Carr v. Ellison (1786), 2 Bro. 0. 0. 56 ; lie Uarrop'a Estate (1857), 3 Drew. 726. 
(o) Van v. Barnett (1812), 19 Yes. 102, 109. 

\p) Robinson v. Robinson (1854), 19 Beav. 494, 

(q) Ashby v. Palmer (1816), 1 Mer. 29G j Re Wharton (1854), 6 De G. M. & Q. 
33, 0. A. ; Re Jump , Galloway v. Hope , [14)03] 1 Ch. 129. 

(r) See Re Douglas and PowdVs Contract , [1902] 2 Ch. 296 ; and compare 
A.~G, v. Ailesbury ( Marquis ) (1887), 12 App. Cas. 672. 

(a) Sharp v. St Sauveur (1871), 7 Ch. App. 343; Re Davidson , Martin v. 
Trimmer , Davidson v. Trimmer (1879), 11 Ch. Ih 341, C. A. 
ft) 3 & 4 Will. 4, c. 74, s. 77. 

(a) See ibid., s. 1; Briggs v. Chamberlain (1853), 11 Hare, 69; Tuer v. 
Turner (1855), 20 Beav. 560 ; see Miller v. Collins , [1896] 1 Ch. 573, 
C. A.; see, generally, title Husband and Wipe. 

( b ) Formerly she could eleot on examination in court; or sometimes a sham 
purchase was made, and she then disposed of the land by fine (Oldham v. Hughes 
(1742), 2 Atk. 452, 453, 454). 

pandering v. Hall (1879), 11 Ch. D. 654 ; Wallace v. Qreenwood (1880), 16 

(d) 8 & 9 Yict. o. 18. 

(e) Re Tyler's Estate (i860), 8 W. R. 540 ; Re Hayes (1881), 9 W. R. 769 } Re 
Robins' Estate (1879), 27 W. R. 705 ; Standering v. If all, supra; Tennent V* 
Welch (1888), 37 Oh. D. 622. As to payment out of small sums without these 
formalities, see Knapping v. Tomlinson, Knapping y. Bannester (1870), 18 W. R, 
684; Qufst v. Pmmes, [18841 W. N. 227. 
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m An election to take property in its unconverted state may 
be express, and it is then effectual though by parol (/); or it maybe 
presumed from circumstances (<?), and slight circumstances are 
sufficient to show an intention to elect (h). In the case of land 
this intention will be presumed where the person entitled is in 
possession and retains the land for a considerable time(i); especially 
if he lays out money on the land (/c), or pays off a charge on it (i)> 
or takes possession of the title deeds (ra), or otherwise deals with’ 
it as owner, as by granting a lease (n), or entering into an agree- 
ment for partition (o). But it has been held that two years is too 
short a time to raise the presumption (j>). Where a trustee for 
sale is also the remainderman, and the object of the trust— the 
payment of debts — has been answered without recourse to the land, 
an intention to reconvert may be inferred from his keeping the 
land unsold for a long time (5'). But a person entitled under the 
same will to the proceeds of lands in possession, and of lands in 
remainder, does not, by showing an intention to reconvert the 
former, necessarily show also an intention to reconvert the latter (r). 
A devise of the property, describing it specifically as land at a 
particular place, will effect a reconversion (#). 

130 . Where personalty is subject to be invested in land, the 
mere receipt of the income from the personalty investments, 
though for a considerable time, does not raise a presumption of 
election to take the property unconverted (t). But if the bene- 
ficiary absolutely entitled receives payment of the capital money, 
it is in his hands to do as he likes with, and it is discharged from 
any trust for conversion. In such circumstances it is said to be 


(/) Edwards v. WarwicJc [Countess) (1723), 2 P. Wms. 171; Chaloner v. Butcher 
(173G), cited 3 Atk. G85 ; Pultency v. Darlington (Earl) (1783), 1 Bro. 0. C. 223, 
236; I Vheldaley. Partridge (1803), 8 Yes. 227, 236; contra , Bradish y. Gee (1751), 
Amb. 229. 

(g) Harcourt v. Seymour (1851), 2 Sim. (n. s.) 12, 45. 

(it) Pulteney v. Darlington (Earl ) , supra ; Vany. Barnett (1812), 19 Yos. 102, 
109, 

(i) Ashby v, Palmer (1816), 1 Mor. 296, 301 ; Dixon v. Gay fere (No. 2), FluJwr 
v. Gordon (1853), 17 Boav. 433 ; Re Gordon , Roberts v. Gordon (1877), 6 Oh. IX 
631 ; Re Davidson , Martin v. Trimmer , Davidson v. Trimmer (1879), il Oh. 1>. 
341, 0. A 

(k)Griesbach v. Fremantle (1853), 17 Beav. 314; Mutlow v. Bigg (1875), 1 
Oh. D. 385, C. A. 

(/) Re Davidson , Martin v. Trimmer , Davidson v. Trimmer, supra . 

(m) Davies v. Ashford (1845), 15 Sim. 42; Potter y. Dudeney (1887), 56 L. T. 
395, 

( 71 ) Mutlow v. Bigg , supra; Re Gordon , Roberts y. Gordon , supra; contra, if fcho 
lease contains an option to purchase (Re Lewis , Foxwell v. Lewis (1885), 30 
Oh. I). 664). 

( 0 ) Sharp v. St . Sauveur (1871), 7 Ch. App. 343. 

\p) Kirkman v. Miles (1807), 13 Ves. 338 ; compare Brown v. Brown (1861), 
83 Beav. 399. 

(</) Smith v. Gumbleton (1909), 54 Sol, Jo. 181. 

(r) Meredith v, Vick (1857), 23 Beav. 559. 

(a) Sharp v, St. Sauveur , supra; Meek v. Devenish (1877), 6 Oh. D, fiG8, 
573. 

(t) Gillies v. Longlands (1851), 4 Be G. & Sm. 372 ; Re Redder' 8 Settlement 
(1854), 5 De G. M. & G. 890, O. A. 


m 
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Sect. 2. 
Conversion. 


Where money 
“ at home.” 


Election 
implied from 
form of 
limitations. 


The doctrine 
dC election. 


“ at home,” and passes in its actual state if the recipient dies with- 
out disposing of it ; the former trust for conversion being no 
longer operative, there is no equity in favour of the heir as against 
the personal representative (a). 

Similarly, where a settlor has covenanted to pay money to be laid 
out in the purchase of land, and the land, if purchased, would, in 
his lifetime and in the events that happen, belong to him in fee 
‘simple, the money due under the covenant is at home, the covenant 
is discharged, and, on his death, the heir cannot call upon the 
personal representative to find the money and pay it to him as 
land (b). Without actual receipt of money subject to a trust for 
conversion, the beneficiary may refer to or deal with it in such a 
way as to show that he regards it as personalty, and he will then be 
deemed to have elected to take it as such, as where he includes it in 
a statement of his personal property (c), or describes it as money 
which he is entitled to receive (d). 

131. An election as to the form in which property is to be 
taken may be shown by the nature of the limitations which the 
beneficiary imposes. Thus money to bo invested in land, with an 
ultimate limitation to the heirs of the beneficiary, will be takeu to 
be personalty if lie invests it in trust for himself, his executors and 
administrators ( c ) ; and in the same way, a grant of a lease, with a 
reservation of rent to the grantor and his heirs, has been held to 
indicato an intention to take the property as land, notwithstanding 
that the reservation could hardly have been in any other form(/). 

Sect. 3. — Election . 

132. Where a testator by his will purports to give property 
to A. which in fact belongs to B., and at the same time out of 
his own property confers benefits on B., the literal construction 
and application of the will would allow B. to keep his own 
property to the disappointment of A., and also to tako the benefits 
given to him by the will. Equity, however, in such circum- 
stances, introduces the principle that a man shall not accept and 
reject the same instrument, and B. is not allowed to take the full 
benefit given him by the will unless he is prepared to carry into 
effect the whole of the testator’s dispositions (g). He is accordingly 


(a) Pulteney v. Darlington (Pari) (1783), 1 Bro. C. 0. 223 ; (1796), 7 Bro. Pari. 
Cas. 530 ; Wheldale v. Partridge (1803), 8 Yes. 227, 235 ; see Bowes v. Shrews- 
bury (Earl) (1758), 5 Bro. Pari. Cas. H4. In Rich v. Whitfield (1866), L. B. 2 
En. 583, personalty, which was direclod to he invested in land, vested absolutely, 
eubjeot to a prior life interest, in a child who died on the day of her birth, and 
remained uninvested in land for over fifty years till the death of the tenant for 
life. It was held to have been reconverted. 

(b) Chichester v. Bickerstaff (1693), 2 Vern. 295. 

(c) Harcourt v, Seymour (1851), 2 Sim. (n. s.) 12. 

(d) Cookson v. Qjoh&on (1845), 12 Cl. & Pin. 121, H. L., affirming S. C. sab 
worn. Coolcson v. Reay (1842), 5 Beav. 22. 

(e) Lingen v. Sowray (1711), 1 P. Wins. 172. 

(/) Crabtree v. Bramble (1747), 3 Atk. 680, 689. 

(g) As to the doctrine of election, see note to Dillon v. Parker (1818), 1 Swan. 
159, at p. 394. 
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put to bis election to take either under the instrument or against 
it ( h ). If he elects to take under the will he is bound, and may 
be ordered (i), to convey his own property to A. ; if he elects to take 
against the will and to keep his own property, and so disappoints A., 
then he cannot take any benefits under the will without compen- 
sating A. out of such benefits to the extent of the value of the pro- 
perty of which A. is disappointed (k). It follows that if B.’s property 
is such that it cannot be assigned — as where it consists of heirlooms # 
— he is not put to his election (/). 

The doctrine of election requires that there shall be a 
claim under the will and a claim dehors the will and adverse to 
it. It is not applied as between two clauses in the same 
will(wi). It applies although part of the benefits in the testator’s 
own property conferred by the will may fail (n). Where two wills of 
the same testator, disposing of different properties, form one 
complete scheme of testamentary disposition, a beneficiary 
electing against one will can only claim under the othor on 
terms of paying compensation (o). 


( li ) Birmingham v. Kir wan (1 805), 2 Sell. & Lef. 4*1 i . per Lord Redesdale, L.C., 
at p. -149; Codrington v. Lindsay (1873), 8 Ch. App. 578, per Lord Selborne, L.C., 
at p. 587 ; Cooper v. Cooper (1874), L. K. 7 II. L. 53, per Lord Calkxs, L.C., at 
p. 63, per Lord IIatuerley, at p. 70 ; Codrington v. Codrington (1875), L. Pi. 7 
If. L. 854, 8(51, varying S. C. sub nom. Codrington v. Lindsay , supra; see Noys 
v. Mordaunt (1706), 2 Yern. 581 and treat field v. Streatjicld (1735), Gas. temp, 
Talb. 176, both in 1 Whito & Tud. L. 0., 7th ed., pp. 414, 416 , Bor v. Bor (1750), 
3 Pro. Pari. Uas. 167 ; Whistler v. Webster (1794), 2 Yes. 367, 370; Iu.r v. 
Wauchope (1819), 1 Bli. 1, 21, 1L L. : and sco Be Vardnn's Trusts (1884), 28 
Oh. D. 124 (rovorsed (18S5) 31 Ch. I). 275, C. A.), whero the cases are collected ; 
Be Brooksbank , Bean clerk v. James (1886), of Cli. J). 160, 163. The doctrino 
applies where a settlor with a limited power of revocation rovokes in excess of 
the power, and while purporting to dispose of the interests which were nut 
revocable gives benefits to the persons entitled to them under the settloinont 
( Coutls v. Acworlh (1870), L. 11. 9 J4q. 519). 

(i) Blalce v. Bunbury (1792), 1 Yes. 514, 527; Gretlon v. Ilaward (1819), 1 
Swan. 409, 420. 

( k ) Blake v. Bunbury , supra, and, as reported, 4 Pro. C. 0. 21 ; RancUJfe [Lord) 
V. Barkyns (Lady) (1818), 6 Dow, 149, 179, II. L. ; Grettnn v. Haward } supra ; 
Bickengill v. Rodger (1876), 5 Ch. D. 163. If the gift to A. fails through A, 
being unable to take, the effect will bo to throw tho subject of the gift into 
the residue, so that the residuary legatee profits by the election, and takes either 
P.’s property or compensation (Be Brooksbank , Beauclerk v. James , supra), 

(l) Be Chesliam (Lord), Cavendish v. Darre (1886), 31 Ch. P. 466. 

(m) Wollaston v. King (1869), L. II. 8 Eq. 165, per James, V.-O., at p. 174. 
And tho failure of a gift in a codicil owing to the legatee being an attesting 
witness, whereby the proporty passes to tho legatee and others under the 
residuary gift in tho will, does not raise a case of election (Burton v. Newhery 
(1875), 1 Ch. D. 234, 242; compare Sheddon v. Goodrich (1803), 8 Ves. 481,497; 
Bizzcy v. Flight (1876), 3 Ch. D. 269, 274). But where a legatee takes under 
the same will a beneficial legacy and an onerous legacy, and the two are 
intended to form one aggiegate gift, he must accept or reject both (Talbot v. 
Radnor (Karl) (1834), 3 My. & K, 252 ; Be Hotehhys, Freke v. Calmady (1886), 
32 Ch. D. 408, C. A. ; Frewen v. Law Life Assurance Society , [1896] 2 Oh. 511 ; 
Re Kensington (Baron), Longford (Earl) v. Kensington (Baron), [1902] 1 Ch. 203, 
207) ; but otherwise if tho gifts can be construed as distinct ( Warren v. Rudall , 
Kx parte Godfrey (I860), 1 John. & .El. 1, 13 ; Syer v. Gladstone (1885), 30 
Ch. D. 614). 

(n) Newman v. Newman (1783), 1 Bro. 0. C. 186. • 

(o) Douglas- Mend es v. Umphelby , [1908] A. 0. 221, P. 0- 


Sect. 3. 
Election, 
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8bot. & 
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dependent on 
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knowledge. 


Election 
under deeds. 


133. The application of the doctrine of election does not 
depend on whether or not the testator knows that he has no title 
to the property which he purports to dispose of. If he knows 
that it is another’s, and gives that other benefits under the will, 
he may be supposed to intend to put that other to his election (p). 
But it is not necessary that the testator should have had in his 
mind the equitable principle of election ( q ). The principle equally 
applies where he is in error as to his power of disposition, and 
thinks that the property of which he purports to dispose is his 
own (r). The court does not speculate as to whether the testator 
would have made a different disposition had he known of his error, 
but takes the will as it is, and requires the beneficiaries to give 
effect to it ( s ). 

134. The doctrine of election is most frequently applied to 
dispositions by will, but it applies equally to deeds and other 
instruments inter vivos ( t ). Thus, where a settlement purports 
to settle certain property, but is not effectual to do so, a person 
who claims that property adversely to the settlement cannot at the 
same time take advantage of other provisions of the settlement 
in his favour (a), Two ante-nuptial settlements of even date, one 
of realty and the other of personalty, have been held to be one 
settlement for the purpose of putting to his eloction a person 
whose property was affected by one, and who claimed a benefit 
under the other (b). It is doubtful whether the doctrine of election 
applies to a grant from the Crown (c). 

(/>) See Wilkinson v. Dent (1871), 6 Ch. App. 339, 341. In Forrester y. Cotton 
(1760), 1 Edon, 531, 535, it was said that the testator must know that he had no 
right to dispose of the lands, and that, knowing it, he takes upon himself to 
dispose of them. But this does not represent the accepted rule. 

(q) Cooper v. Cooper (1874), L. R 7 H. L. 53, 67 ; and the doctrine is not 
excluded by the fact that, as to other property, the testator has expressly 
required legatees to take thoir legacios m satisfaction of sums due to them 
( Wilkinson v. Dent, supra ) ; though if it appears that the testator meant to confine 
election to a paiticular property, it will not extend to other property ( East v. Cook 
(1750), 2 Ves. Sen. 30 ; see the explanation of this case in Wilkinson v. Dent , swpra), 

(r) Walpole v. Conway (Lord) (1740), Barn. (OH.) 153, 159; Kirlzham y. Smith 
(1749), 1 Yes. Sen. 258 ; Swan v. Holmes (1854), 19 Beav. 471, 477 ; Wollaston v. 
King (1869), L. R 8 Eq. 165, 173; see Welhy v. Welly (1813), 2 Vos. & B. 187, 
per G&ANT, M.R, at p. 199. 

(«) Whistler v. Webster (1794), 2 Yes. 367, 370 ; Thellusson v. Woodford (1806), 
13 Yes. 209, 221. 

(<) See Codrington y. Lindsay (1873), 8 Ch. App. 578, 587, whore the cases on 
instruments of different kinds are collected ; and see Llewellyn v. MacJcworth 
(1740), Barn, (ch.) 445; Bigland v. Huddlestons (1789), 3 Bro. 0. 0. 285, n.; 
Camming v. Forrester (1820), 2 Jac. & W. 334, 345; Mosley y. Ward (1861), 29 
Beav. 407 ; Griffith- Boscawen v. Scott (1884), 26 Ch. D. 358. 

(a) Anderson v. Abbott (1857), 23 Beav. 457 \ Willoughby y. Middleton (1862), 
2 John. & U. 344 ; Brown v. Brown (1866), L. R 2 Eq, 48 J.. But where a person, 
whQ himself takes no interest under the settlement, claims property comprised 
in, but not bound by, tl*e settlement under a party to the settlement who takes 
a benefit under it, there is apparently no case of election (Campbell v. Ingilby 
(1856), 21 Beay. 567 ; affirmed on different grounds (1857), 1 Be Gk & J. 393, Q. A.) ; 
see Brown v. Brown, supra ; but compare the reference to Campbell v. Ingilby, 
supra, in Codrington y. Lindsay, supra, at p. 593, 

(b) Bacon v. Cosby (1851), 4 Be Gh & Sm. 261. 

ic) Gumming v. Forrester (1820), 2 Jac, & W. 334, 845. As to royal grants, see 
title CoirsTmJTioNAL Law, Vol. VI., pp. 479—483. 
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135 . The doclrine of election applies to an erroneous exercise sect. 3. 
of a limited power of appointment, whereby property is appointed Election, 
to a stranger, a benefit being at the same time conferred by the Elec ^ 
appointor out of his own property on an object of the power. undcr,exercfec 
The object of the power cannot claim this benefit and also of power, 
oxclude the stranger and take in default of appointment ( d ). 

There is no distinction between an invalid gift of property which • 
a testator believed to be his own and an invalid gift of property 
which the testator knew not to be his own, but over which he 
erroneously believed he had a power of appointment (e). But where 
there has been a proper appointment to an object of the power, 
invalid modifications of the appointment are altogether void, and 
cannot be used to raise a case of election (/). And the doctrine 
of election is not available for curing illegality ; hence an appoint- 
ment to a stranger which is in its nature void for illegality — as 
where it infringes the rule against perpetuities— -does not raise a 
case of election (^f). 


136 . The doctrine of election applies as between all kinds of Scope of 
property and interests in property, and as between all classes of of 

persons claiming property. For the purposes of election no e e ° l ° n ’ 
distinction can be drawn between personal estate and real estate, 
between specific and residuary devisees or legatees, or between 
legatees and next of kin of an intestate {li). And where a testator 
disposes in favour of another of land belonging to his heir-at-law, Heir-at-law. 


(d) Whistler y. Webster (1794), 2 Yes. 367 ; and bo whore, under a power to 
appoint to children of one marriage, an appointment is made in favour of 
children of a second marriage (TPArfe v. White (1382), 22 Oh. D. 555) ; see .also 
titlo POWERS. 

(e) Coopery. Cooler (1870), 6 Ch. App. 15, 20; lie Broohsbank , Beauclerk v. 
James (188G), 34 Oh. D. 160. 

(/) Carver v. Bowles (1831), 2 Russ. & M. 301, 308 ; Woolridge y. Woolridg e 
(1859), John. 63 ; consequently precatory words added to the appointment 
will not put the appointee to election ( Blaclcet y. Lamb (1851), 14 Boav. 482 ; 
Langslow v. Lang slow (1856), 21 Beav. 552 ; Churchill y. Churchill (1867), L. ft. 
5 Eq. 44 ; compare Tomkyns v. Blane (I860), 28 Beav. 422) ; unless the benefit 
conferred by the will is subject to forfeiture on non-compliance ( King v. King 
(1864), 15 I. Ch. It. 479). 

(g) lie Nash , Cook v. Frederick , [1910] 1 Ch. 1, 10, 0. A., approving Wollaston 
v. King (1869), L. R. 8 Eq. 165 ; Re Warren's Trusts (1884), 26 Oh. I). 208; Re 
Handcock's Trusts (1889), 23 L. R. Ir. 34, 0. A. ; Re Oliver's Settlement, Evercdv . 
Leigh, [1905] 1 Ch. 191 ; Re Reales 1 Settlement , Barrett v. Beales , [1905] l Ch. 
256 ; Re Wright , Whitworth v. Wright, [1906] 2 Ch. 288 ; and overruling 
lie Bradshaw Bradshaw v. Bradshaw , [1902] 1 Ch. 436. 

(i h ) Cooper v. Cooper, supra , at p. 21 ; see Kirkham v. Smith (1749), 1 Yes. Son. 
258* 260; Webh y. Shaftesbury {Earl), Shaftesbury {Earl) v. Arrowsmith (1802). 
7 Yes. 480, 488 ; and compare McDonald v. McDonald (1875), L. R 2 Sc. & Div. 
482* The doctrine applies to copyholds {Highway v, Banner (1785), 1 Bro. C. O. 
584; Frank v. Standi sh (1772), 1 BrO. C. 0. 588, n.). It was the rule that 
creditors in whose favour a devise in trust for payment of their debts had 
been made cotild not be put to their election between their remedies under the 
will and outside the will {Kidney V. Co ussmaher (1806), 12 Yes* 136, 154); but 
now that creditors have their remedy against all assets, the doctrine is obsolete. 
And the doctrine applies where a testator purports to release a debt due to a 
third party upon whom he confers a benefit {Synge v. tiyngt (1874), 9 Ch. App. 
128 ). 
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s»er. 8. an d devises land of his own to the heir-at-law, the heir is put to hia 
Election, election (i). 


(t) Formerly the heir-at-law took nothin" under such a devise, because he 
took the devised land by his better title as heir-at-law. But though strictly he 
derived no benefit under tho will, yet the moro intention of the testator was 
held to put him to his election (J Velby v. Welby (1813), 2 Yes. & B. 187; 
Thellusson v. Woodford (1806), 13 Yes. 209, 224 ; Schroder v. Schroder (1854), 
Kay, 578). Under the Inheritance Act, 1833 (3 & 4 Will. 4, c. 106), s. 3, the 
heir in such n case now takes as devisee. . 

Similar questions arose (1) whore a devise of real estate was ineffectual because 
the will was not properly attested, though effectual to pass personal estate; 
(2) whore, in a devise of a copyhold estate, the estate had not been surrendered 
to tho use of tho will ; and (3) where the testator purported to disposoof property 
belonging to him at his death, though not at tho date of tho will. In the 
first case the heir, if a legacy was bequeathed to him, was not bound to elect 
betweon the legacy and the estate which, through failure of the devise, he took 
as heir-at-law. This was upon the ground that the will could not be read as to 
the devise ( Sheddon v. Goodrich (1803), 8 Yes. 481, 497 : Gardener v. Fell (1819), 
1 Jac. & W. 22). But if the will contained an express direction that anyone who 
disputed it should forfeit all benefits under it, the heir was put to his election 
(Boughton v. Boughton (1750), 2 Ves. Son. 12) ; sco Wilson v. Wilson (1847), 1 
De G. & Sin. 152. This case can no longor arise, sinco tho samo attestation is 
now required for wills of real and of personal estate (Wills Act, 1837 (7 Will. 4 
& 1 Yict. c. 26), s. 9). In tho case of adovisoof copyhold lands not surrendered 
to the uses of the will, and of aflor-acquircd lands, there was no technical 
objection to reading tho will, and tho heir-at-law was put to his election between 
these lands, which devolved on him by descent, and any benefit given him by 
the will; see as to copyholds, Frank v. Standi ah (1772), 1 Bro. O. 0. 588, n. ; 
rettiward v. Prescott (1802), 7 Ves. 541, and as to after- acquired lands, Thellusson 
v. Woodford , supra, affirmed sub nom. Rendlesham v. Woodford (1813), 1 Dow, 
249, II. L. ; Schroder v. Schroder , supra ; J lance v. Truwhitt (1862), 2 John. 
& II. 216. But a surrender to the use of tho will is no longer necessary (stat. 
(1S15) 55 Geo. 3, c. 192, repealed by and in effect re-enacted by Wills Act, 
1837 (7 Will. 4 & 1 Yict. c. 26) ). Moioover, the will speaks from the death, 
and hence a devise of lands acquired between the date of the will and the 
date of the testator’s death is effectual (Wills Act, 1S37 (7 Will. 4 r & 1 Yict. 
c. 26), s. 24). 

Where a devise by an English will of land in Scotland or elsewhere is 
ineffectual through failure to comply with tho local law, and the person 
inheriting is a beneficiary under the will, he is put to his election ( Brodie v. 
Barry (1813), 2 Yes. & B. 127 ; Dewar v. Maitland (1866), L. R. 2 Eq. 831, 
whore tho cases where the heir is and is not put to his olection are contrasted 


by Stuart, Y.-G. ; Orrcli v. Orrell (1871), 6 Ch. App. 302; Harrison v. Harrison 
(1873), 8 Ch. App. 342); but the property must bo specifically described; a 
devise in general words will only operate on the land capable of passing under 
it (Maxwell v. Maxwell (1852), 2 De G. M. & G. 705, 0. A.). 

Before tho Wills Act, 1837 (7 Will. 4 & 1 Yict. c. 26), a will of an infant 
was valid as to personal estate, though not as to real estate ; so that tho heir-at- 
law might become entitled by descent owing to tho failure of the devise, and to 
personal estate under tho will ; but he was not put to his election ( Hearle v. 
Greenbank (1749), 3 Atk. 695, 715) ; so, whore a married woman’s will is void 
owing to incapacity, her heir or next of kin is not put to his election (Re 
De Burgh Lawson , De Burgh Laivson v. De Burgh Lawson (1885), 34 W. R. 39 
(heir-at-law); Blaihlockv, Grind/e (1868), L. R. 7 Eq. 215 (next of kin) ; see 
Re Anderson , Pegler v. Gillatt , [1905] 2 Ch. 70 ; and compare Re Atkinson , 
TFaZter v. Atkinson , [1899] 2 Ch. 1, C. A.). Whether it was the same where her 
will would defeat her husband’s marital right so as to put him to election 
between such right and benefits taken under the will is not clear (Rich v. 
Cockdl , Rich v. Hull (1 8Q4), 9 Yes. 369) ; but since the Married Women’s Property 
Act, 1882 (45 & 46 Yict. c. 7o), it seems that the husband is put to his election 
(Re Harris , Leacroft v. Harris , [1909] 2 Ch. 206, where Rich v. Cockell, Rich v. 
JSTtt//, supra, is discussed). 

Where the marriage occurred on or before the 1st of J annary, 1834, the husband 
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137. To raise a case of election under a will upon the ground 
that the testator has attempted to dispose of property over which 
he had no disposing power, it must be clearly shown that the 
testator intended to dispose of the particular property (k) ; and this 
intention must appear on the face of the will, either by express 
words or by necessary conclusion from the circumstances disclosed 
by the will (Z). The presumption is that a testator intends to 
dispose only of his own property (m ) ; and general words will not 
be construed so as to include other proporty(n), nor will parol 
evidence be admitted to show that the testator believed such other 
property to be his own so as to allow it to be comprised in general 
words (o). Similarly, where a testator has a limited interest in 


was not able directly to deprivo his wife of her right to dower out of lands to 
which that right had once attached ; but if ho conferred upon hor other benefits 
by his will, she might he put to her election betwcon her dower and such benefits 
(seo Birmingham v. Kirxvan (1805), 2 Sch. & Lof. 444, 450). This was the case 
if the will showed that the husband intended to dispose of the property which 
was subject to dower in a manner inconsistent with the right to dower ( Butcher 
v. Kemp (1820), 5 Madd. G1 ; Parker v. Sowerby (1854), 4 De G. M. & G. 321, 
C. A.; Nottley v. Palmer 1854), 2 Drew. 93; see, where she was not put to 
election, Ilohlich v. Iloldicli (1842), 2 Y. & C. Ch. Cns. 18 ; Ellis v. Leivis (1844), 

3 Ilaro, 310). A dovise to the widow of an interest in part of the lands was not 
inconsistent with her claim to dower (Lawrence v. Lawrence (1699), 2 Vorn. 
365); but undor the Dower Act, 1838 (3 & 4 Will. 4, c. 105), a devise to the 
widow of any interest in tho land out of which slio is dowablo defeats her claim 
to dower in the rest of tho land (Re Thomas , Thomas v. llowdl (1886), 34 Ch. D. 
166, 170) ; anil this statute, by putting the right to dower under tho husband's 
control, has rendered tho numerous authorities on the subject practically 
obsolete. Tho principle as to dower applied to freebonch ( Nottley v. Palmer , 
supra ; Thompson v. Burra (1873), L. R. 16 Eq. 592). In otner cases where a 
widow has a legal claim on her husband’s property which he cannot defeat, she 
may still be put to her election, as in the jus r dicta and terce of Scotch law 
(Douglas- Nenzies v. Urnplielby, [1908] A. C. 224, P. 0.) ; see also title Husband 
and Wipe. 

(£) Dashwood v. Peyton (1811), 18 Yes. 27, 41; Rancliffe (Lord) v. Parky ns 
(Lady) (1818), 6 Dow, 149, 179, H. L. ; Wintour v. Clifton (1856), 8 De G. M. 
& G. 641, 650. 

(l) Blake v. Bunbury (1792), 4 Pro. C. C. 21, 24. The widow of a testator will 
be put to hor election by a deviso of all the testator’s interest in property which 
belongs solely to her ( Width y v. Whitley (1862), 31 Beav. 178). 

(m) Rancliffe (Lord) v. Parkyns (Lady), supra ; Usticke v. Peters (1858), 4 IC 
& J. 437; Cosby v. Ashtown (Lord) (1859), 10 I. Ch. R 219; Thornton v. 
Thornton (1861), 11 I. Ch. R 474, 480; Pickersgill v. Rodger (1876), 5 Ch. D. 
163, 170; see Re Harris, Lena oft v. Harris, [1909] 2 Ch. 206. 

(n) Forrester v. Cotton (17 60), 1 Eden, 531, 535; Miller v. Thurgood (1864), 
33 Beav. 496, 500; Re BidweWs Settlement ( 1862), 11 W. R. 161. But in a 
settlement general words which aro clearly intended to bring in property not in 
law included in the settlement may be allowed thoir full effect (Willoughby v. 
Middleton (1862), 2 John. & H. 3441. As to tho effect of a bequest by a husband 
of " all his jewels" on jewels winch aro the paraphernalia of his wife, see 
Jervoise v. Jervoise (1853), 17 Beav. 566. 

(o) Stratton v. Best (1791), 1 Yes. 285. In several cases it was considered that 
evidence dehors the will might be admitted to show that the testator considered 
the property his own, and so intended to include it in general words — e.g. 9 
evidence of an assignment (though ineffectual) to the testator ( Rutter v. Maclean 
(1799), 4 Yes. 531, 537; see Pole v. Somers (Lord) (1801), 6 Yes. 309); or of 
accounts showing that ho had dealt with it as his own ( Pulteney v. Darlington 
(Lord) (1776), cited 3 Yes. 529 ; see 2 Yes. 560; Druce v. Denison (1801), 6 Ves. 
385). But such evidence is inadmissible (Doe d. Oxen den v. Chichester (1816), 

4 Dow, 65. 89, 90, H. L. ; Dummer v. Pitcher (1833), 2 My. & K. 262 ; CJementson* 
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property, and purports to dispose of the property itself, the pre- 
sumption is that he intends to dispose only of his limited 
interest ( p ) ; and, if it is sought to carry the disposition further, 
it must be shown that he intended to dispose of more than 
that interest. But for this purpose positive declaration is not 
necessary. Regard may be had to the context of the will, and to 
the inaptitude of the testamentary limitations if applied to the 
testator’s actual interest (q); and where a co-owner of property 
devises the property specifically without restriction to his share, 
and confers a benefit on another co-owner, this will usually raise a 
case of election against such co-owner (r). But a devise of an 
estate which is subject to incumbrances does not by itself 
import an intention to devise it free from incumbrances, so as to 
put incumbrancers who take under the will to their election («). 

It may appear from a recital that a testator has disposed of his 
own property undor an erroneous belief as to the interests in other 
property of certain beneficiaries under his will, giving loss to some 
on the footing that they would be compensated by tlieir interests in 
the other property. But such a recital is not equivalent to a 
disposition of such other property, so as to raise a case of election 
against the persons who unduly benefit under the will (r). 

138. In applying the doctrine of election equity proceeds upon 
the principle not of forfeiture, but of compensation ; that is, the 
beneficiary who elects against the instrument and keeps his own 


v. Gandy (1836), 1 Keen, 309 ; Dixon v. Samson (1837), 2 Y. & 0. (ex.) 566; 
Galvin y. Devereux , [1903] 1 I. It. 1S5 ; see note to Dillon v. Parlcer (1818), 

1 Swan. 359, 402 ; but see the dictum of Jessel, M.R., in Pickersgill y. Rodger 
(1876), 5 Ch. D. 163, 171, in favour of admitting parol evidence). 

( p ) Maddison v. Chapman (1861), 1 John. & H. 470 ; Howell v. Jenkins (1862), 

2 John. & IL 706 ; (1S63) 1 Do G. J. & Sm. 617, 0. A. ; Henry v, Henry (1872), 6 
I. R. Eq. 286; Dummer v. Pitcher (1833), 2 My. & If. 262. But if the only 
interest of the testator is a life interest, and the intention appearing on the will 
is to dispose of his intorest, if any, there is no case of election ( Galvin v. Devereux , 
[1903] 1 1. R. 185). 

(a) W infour v. Clifton (1856), 8 De G. M. & G. 641; Usticke v. Peters (1858), 
4 K. & J. 437 ; JVetby v. Welby (1813), 2 Yos. & B. 187 ; see Shuttlcworth v. 
Greaves (1838), 4 My. & Or. 35; Padbury v. Clark (1850), 2 Mac. & G. 298; 
Honywood y. Forster (1860), 30 Beav, 14. 

(r) Fitzsimons y. Fitzsimons (I860), 28 Beav. 417 ; Swan v. Holmes (1854), 19 
Beav. 471 ; Miller v. Thurgood (1864), 33 Beav. 496; Wilkinson v. Dent (1871), 
6 Ch. App. 339 ; Henry v. Henry , supra , at p. 295 ; see Padbury v. Clark , 
supra; and compare Cliavt v. Chave (1830), 2 John. & H. 713 n., contra ; 
and Re BidwelVs Settlement (1862), 11 W. R. 161. A bequest to a third person 
of stock standingin the joint names of a testator and his wife, where benefits 
are conferred on the wife, will put her to her election ( Grosvenor v. Durston 
(1858), 25 Beav. 97 ; Re Carpenter , Carpenter v. Disney (1884), 51 L. T. 776). 

(a) Stephens v. Stephens (1857), 1 De G. & J. 62; Henry v. Henry , supra , 
at p. 297. But a devise inconsistent with the continuance of the incumbrances 
will put the incumbrancers, if they are beneficiaries under the will, to their 
election (Blalm v. Buribury (1792), 1 Yes. 514, 623) ; and compare Sadlier v. 
Butler (1867), 1 1. R. Eq. 415, where the incumbrancer was put to his election. 

(Z) Box v. Barrett (1866), Ij. R. 3 Eq. 244. That a recital, without more, 
eannot amount to a gift, or show an intention to give, see Dashwood v, Pvyton 
(1811), 18 Yes, 27, 41 ; not is there a case for election where & testator, 
erroneously reciting that a hotchpot clause will apply, refrains from appointing 
tire. unappoin tod residue of a fund (Langs low v. Lanqslow (1856), 21 Beav.' 552). 
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property is not required to abandon all tha benefits which are 
conferred upon him by the instrument. Such benefits are treated 
in equity as a fund out of which compensation must be made to the 
disappointed benoficiary ; and, after such compensation, the electing 
beneficiary is entitled to any surplus which may remain (a). The 
duty to make compensation imposes a personal liability on the 
electing beneficiary which will furnish ground for an action (b);, 
or, after his death, for a claim against his estate (c). Where the 
person to elect dies, and the properties go in different directions, 
the obligation to compensate falls on the persons who succeed to the 
benefits out of which, according to the above rule, compensation 
ought to have been made(d). The amount of compensation pay- 
able is to be ascertained, in the case of a will, as at the date of the 
testator’s death, and not at the time when the election is made ( e ). 

139 . From the principle that election proceeds on the footing of 
compensation it follows that no case for election will be raised 
against a person whose property a testator has purported to 
dispose of, unless he takes under the will a benefit out of property 
which the testator can actually dispose of. It is only such benefit 
which givos the necessary fund for compensation. The doctrine 
of election cannot be applied, except where, if an election is made 
contrary to the will, the interest that would pass by the will can 
be laid hold of to compensate the beneficiary who is disappointed 
by the election. Therefore, in all cases there must be some free 
disposable property given by the will to the person whom it is 
sought to put to his election (/). 


(</) Wtlby v. Welby (1813), 2 Yes. & 13. 187, 191 ; Rancliffc ( Lord ) v. Parkyn s 
(Lady) (1818), 6 Dow, 149, 179, II. L. ; Gretton y. Haward (1819), 1 Swan. 409. 
About the date of these decisions the question of forfeiture or compensation was 
regarded as doubtful (see per Lord Eldon, L.C., in Greeny . Green { 1816), 2 
Mer. 86, 93; Tibhits v. Tibhits (1821), Jac. 317, 319). But an exhaustive 
review of the authorities was given by the reporter in a note to Gretton y. Haward , 
supra, in which their result was summed up as follows: — “(1) In the ovent 
of election to tako against the instrument, courts of equity assume jurisdiction 
to sequester tho benefit intended for the refractory donee, in order to secure 
compensation to those whom his election disappoints ; (2) The surplus, after 
compensation, does not devolve as undisposed of, but is restored to the donee, 
the purpose being satisfied for which alone the court controlled his legal right.” 
Since this statement the uncertainty referred to by Lord Eldon has disappeared, 
and the later cases are uniform in affirming tho principle of compensation (sec, 
for example, Ker v. Wauchope (1819), 1 Bli. 1, 25, H. L. ; Schroder v. Schroder 
(1854), Kay 578 ; Rogers v. Jones (1876), 3 Ch. D. 688; Pirkersgill v. RQdger 
(1876), 5 Ch. D. 163, 173; Smith v. Lucas (1881), 18 Ch. I). 531, 545; Re 
VardorCs Trusts (1884), 28 Ch. D. 124, 131 ; Re Chesham (Lord), Cavendish v, 
Dawe (1886), 31 Ch. D. 466, 473). The fund available for compensation will be 
apportioned among the disappointed legatees ratoably according to their interests 
(Howell v, Jenkins (1863), 1 De G, J. & Sm. 617, C. A.). 

(b) Rogers v. Jones (1877), 7 Ch. D. 345. 

(c) Greenwood v. Penny (1850), 12 Beav. 403. 

Id) Pickeregill v. Rodger (1876), 5 Ch* D. 163, 174. 

(e) Re Hancock , Hancock v. Pawson , [1905] 1 Ch. 16. 

(/) Bristow v. Warde (1794), 2 Yes. 336 ; the statement of the principle 
by Lord LouoHBOiioiraH, L.O., at p. 350, is verbally inaccurate, and is altered 
in the text to accord with the apparent meaning (Re Foivler's Trust (1859), 27 
Beav. 362; Re Aplin*s Trust (1865), 13 W. B. 1062; compare Wallinger v. 
Wallinger (1869), L. It. 9 Eq. 301). t 
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lienee, where a testator purports to exercise a limited power of 
appointment by appointing to a stranger, and appoints also to an 
object of the power, the latter may claim to participate, as in 
default ol appointment, in the share appointed to the stranger, 
without compensating the stranger out of the proper Jy appointed 
share (a). No part of the fund is at the disposal of the testator. 
To raise a case of election the testator must both make a direct 
appointment to a stranger to the power (/<) and a gift of tho 
testator’s free property to an object of the power (i). 

140. Where a testator purports to dispose of property which is 
not his own, no case of election arises against a person who takes 
such property by a derivative title after the testator’s death, and 
who is also a beneficiary under the will ( j). At the date when the 
will comes into operation he must be in a position to claim in his 
own right an interest in the property (/r). A beneficiary is not put 
to his election, because lie has a derivative title under another 
person who \uis the true owner at the time of the death (/). Where 
sucli other person was also a beneficiary under the will and elected 
against it, paying compensation, there is the additional con- 
sideration that the payment has freed the property from the obliga- 
tion of further election (m). 

141. No person can be required to elect without a clear knowledge 
of both the funds or properties between which ho has to elect (>«). 
Hence ho is entitled to be allowed time to consider as to his 
election (o), and, if necessary, the election will be postponed till 
accounts of the property concerned have been taken (p). If there 
is an action pending, the necessary accounts and inquiries can be 
taken and made in the action (7) ; otherwise, the person who wishes 
to decide as to election can commence an action to ascertain the 


(g) See note (/), p. 123, ante. 

(h) An appointment to an object of the power subject to a request to liim 
to give tho property to a stranger will not suffice, the request being merely 
void ( Blacket v. Lamb (1851), 14 lleav. 482). 

( i ) Whistler y. Webster (1704), 2 Yes, 8(37. 

(j) Thus, where a testator disposes of property of a married woman, and 
confers by his will benefits on her husband, tho husband, on becoming entitled 
to his wife’s property as administrator, is not put to his election (( bissell v. 
Swinhoe (1809), L. R. 7 Eq. 291 ; see Howells v. Jenkins (1802), 2 John. & II. 
706 ; Brown v. Brown (3800), L. R. 2 Eq. 481, 485). 

( k ) Where tho owner of property which the testator has purported to dispose 
of is dead, it is sufficient if tho beneficiary under tho testator’s will is entitled 
to an interest in such property as next of kin of the deceased owner, notwith- 
standing that his interest is subject to payment of the debts of such owner 
[Cooper v. Cooper (1870), 6 Ch, App, 35, 21 ; (1874) L. R. 7 II. L. 53). 

( l ) Cooper v. Cooper, supra ; comparo Armstrong v. Lynn (1875), 9 I. R. Eq, 
186, 

(m) Cavan [Lady) v. PuHeney (1795), 2 Ves. 544. 

M Whistler v. Webster, supra , at p. 371 ; see Pusey v. Desbouverie (1734), 3 
P. Wins. 315; Chalmei's v. Storil (1813), 2 Yes. & B. 222. 

( 0 ) See Codrington v. Lindsay (1873), 8 Ch. App. 578, 593; Re Ilancotk, 
Hancock v. Pawson, [1905] 1 Ch. 16, 19. 

(p) Haider v. Rose (1718), 3 P. Wms. 124, n. ; Newman v. Newman (1783), 1 
BfO. 0 . 0 . 186; Boynton v. Boynton (1785), 1 Bro. 0* 0. 445. 

(?), Doqplas v. Douglas, Douglas v. Webster (1871), L. R. 12 Eq. 617. 
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value of the properties (r). An election m&de before the party s&ct. s. 
has had an opportunity of ascertaining his rights and the value of Election. 
them(s), or under a mistake as to matters on which those rights — 
depend (t), will not be binding; though, if election has once been 
deliberately made, persons claiming under the electing party are 
bound thereby without distinct evidence being given that he was 
aware of his rights (a). 

142. Where several persons are interested in the property Election 
disposed of by the testator, and are also beneficiaries under his where several 
will, an election by one does not bind the others ; and this is so 
whether they are entitled simultaneously as co-owners (b), or in n ^ er c # 
succession as tenant for life and remaindermen (c). All the 

persons interested have a right to exercise their judgment as to the 
w r ay in which they will elect (b). Nor are next of kin bound by 
the election of the administrator {b). Compensation may be payable 
by some persons electing against the will to others so electing, and 
such compensation must then be included by the latter in the 
benefits taken by them under the will (d). 

143. A person required by the court to elect within a specified Time for 

time will, if ho does not elect within that time, be treated as election, 
having elected against the instrument ( e ). But otherwise no 

definite timo limit can be assigned for election ; and if the party is 
neither required to elect, nor does any acts from which election 

can be inferred, his right to elect will remain open until it becomes 
inequitable to assert it (/). And this will be the case if he has 
allowed the property devised away from himself to be enjoyed for a 
long time — cjj ., ten years (g ) — by the devisee. 

144. Election is a question of fact and must be ascertained as implied 
such ( h ). It may be express, or may be implied from the acts of * lection, 
the person bound to elect. To constitute an implied election there 

must be clear proof that the person put to his election was aware 
of the nature and extent of his rights ; and that, having that 
knowledge, he intended to elect (i). Where there lias been ignorance 

(? ) IlutvUhd v. Jlrrd'lhui st (1790), 1 Vos. 171 ; Dillon v. Parker (ISIS), 1 Swan, 

359, 381, n. ; but in Douglas v. Douglas, Douglas v. Webster (1 871), L. R. 12 Eq. 

017, at p. 037, Wickkns, Y.-O., intimated that the rule might require restriction. 

(a) Push/ v. Desbouvrric (1734), 3 P. Wins. 315. 

(t) Kidney v. Coussmaker (18()(>\ 12 Yes. 136, 153. 

(n) Dewar v. MaWand (I860), L. 11. 2 Eq. 834, 838. 

(b) Fytche v. Fytche (1808), L. 31. 7 Eq. 494. 

(c) Ward v. Baugh (1799), 4 Yes. 023; Hutchison v. Skelton (1856), 2 Macq. 

492, 495, II. L. ; compare Long v. Long (1800), 5 Yes. 445, whore the point wus 
not decided. 

(d) Be Booth , Booth v. Bob'vsun, [1906] 2 Oh. 321. 

(e) Streat/ield v. Sireaijietd (1735), Gas, temp . Talb. 170; see 1 Swan. 417, where 
the decree which shows this is given. 

(/) Butricke v. Broadhurst, supra . 

(</) Tibbits v. Ttbbits (1810), 19 Vc3S. 050, 662. 

lh) Roundel v. Cnrrcr (1780), 2 Bro. 0. 0. 67, 73. 

(i) Worthington v. Wig hit on (1855), 20 Beav. 67, per liOMJU.Y, M.R., at p. 74 ; 
see Stratford v. Powell (1807), 1 Ball& B. 1 ; Dillon v. Parker (1818), 1 Swan. 359, 

382; Edwards v. Morgan, Morgan v. Edwards (1824), 13 Price, 782, affirmod sub 
nom . Morgan v. Edwards (1827), 1 Bli. (if. s.) 401 ; Wintour v. Clijton (1856), 21 
Beav. 447, 408; Spread v. Morgan (1865), 11 II. L. Gas. 588. 
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of the right, an enjoyment of the benefits conferred by the will for 
a considerable time will not prevent the party from claiming to 
elect ( k ). But where, with knowledge of his obligation to elect, a 
person enjoys property given by the will or exercises acts of owner- 
ship over it, he will be held to have elected to confirm the will, and 
will be debarred from keeping his own property as well (Z). Similar 
acts in relation to his own property will show an election against 
the will(m). It is necessary, however, to have regard to the 
history of both the properties between which election was to be 
made, and possession of or acts of ownership over both' will 
raise no presumption of election (n). An implied election is 
binding on the representatives of the person electing (o), though, 
if the election has not been clearly made, the representatives may, 
perhaps, elect on offering compensation (j>). 

145 . The capacity of a married woman to eloct depends 
on her capacity to give up the property belonging to her 
which the instrument purports to dispose of, and it is essential 
that both the properties between which she has to elect should 
be free from restraint on anticipation. As regards the pro- 
perty which does not pass under the instrument, the restraint 
prevents her from giving it up so as to confirm tho instrument; as 
regards the property which does pass under the instrument, the 
restraint prevents it from becoming a fund for compensation if she 
elects against the instrument ( q ) ; and, indeed, the imposition of the 
restraint on alienation shows an intention on the part of the author 


(k) Wake v. Wake (1791), 3 Bro. 0. C. 2.55 (throe years’ rcceiptof an annuity) ; 
Reynard v. Spence (1841), 4 Beav. 103 (five years’ receipt); Sopwith v. Maughnn 
(1861), 30 Beav. 235 (provision in lieu of dower enjoyed by widow for sixteen 
years, but, as the certificate found, “ in ignorance of her right to dower” ). 

(0 Butricke v. IJroadhurst (1790), 3 Bro. C. 0. 88 ; Worthington v. Wig inton 
(1855), 20 Beav. 7 ; Whitley v. Whitley (1802), 31 Boav. 173. The receipt of a 
legacy shows an intention to take under the will ( Noi'thumbcrland ( Earl) v. 
A ylesf or d (Karl) (1700), Amb. 540 ; S. C. sub nom. Nor thumb r land (Duke) v. 
Egremont (Earl) (1708), Amb. 057 ; Ardesoife v. Bennet (1772), Dick. 463); and 
the court docs not readily disturb arrangements to which the parties have 
assented; see Tomkyns v. Ladbroke (1755), 2 Yes. Sen. 591, 593, and cases 
collected in 1 Swan. p. 381, n. 

( m ) Such as a sale of the property (Rogers v. Jones (1876), 3 Oil. D. 68S). 

(n) Dillon v. Parker (1818), 1 Swan. 359, at p. 380 ; Padbury v. Clark (1850), 
2 Mac. & G. 298 ; Morgan v. Morgan (1853), 4 I. Ch. B. 60(5, 614, Spread v. 
Morgan (1865), 11 H. L. Cas. 588, at p. 613. But where an heir enjoyed lands 
ineffectually devised to him for a limited interest to which, theroforo, he was 
entitled by descent, and also lands well devised, lie was presumed to have elected 
to take under the will (Deimr v. Maitland (1866), L. E. 2 Eq. 831). 

(o) Northumberland (Earl) v. Aylesford (Earl), supra ; Ardesoife v. Bennet , 
supra; Deioar v. Maitland , supra; and, indeed, coses of implied election 
generally arise where the party has died. Where he is alive he can contradict 
the' implication (Sopwith v. Maughan , supra , at p. 239). 

( p ) See Dillon v. Parker , supra, at p. 385, 

(< 7 ) Smith v. Lucas (1881), 18 Oh. D. 531, 545 ; Pe Wheatley , Smith v. Spence 
(1884), 27 Ch. D. 606 ; Re Vardon's Trusts (1885), 31 Oh. D. 275, 0. A., over- 
ruling on this point Willoughby v. Middleton (1862), 2 John. & TI. 344. A con- 
dition attached to a legacy to a married woman that she shall convey her 
separate estate, as to whicn she is (restrained from alienation, does not raiso 
a case of election, and the legacy fails ( Ilobinson v. Wheelwright (1855), 21 Beav. 
214). . 
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of t>hQ instrument that the married "woman ^hall not be put to 
election (r). And this intention prevails although at the time for 
election the woman has become discovort (s). 

If the property belonging to a married woman which the 
instrument purports to dispose of belongs to her as her separate 
estate, she can elect as though she were a feme sole . If it is not 
her separate estate, but she can dispose of it by observing 
certain formalities, she can also eloct by the observance of these 
formalities. Otherwise she cannot elect out of court (a) ; but in 
appropriate proceedings the court will direct an inquiry as to what 
is for her benefit, and will elect on her behalf accordingly (6); or if 
the matter is clear, will elect without inquiry (<?). 

146. The committee of a lunatic so found by inquisition can 
elect on his behalf under the direction of tlxe court (cl) ; where 
he was not so found, the court formerly elected — after inquiry, 
if necessary — under its goneral jurisdiction to act on behalf of 

(r) lie Whatley, Smith v. Spence (1884), 27 Oil. T). 006, 613. 

m Haynes v. Poster, [1901] 1 Oh. 361. 

(a) Williams v. Mayne (1867), 1 1. R. Eq. 619 ; Harlr v. Jarman , [1S95] *2 Ch. 
419; contra , Ardesoifev. Bennet (1772), Dick. 463; end see note to Greiton v. 
/[award (1819), 1 Swan. 409, 413. Questions of election proper — that is, whore the 
person electing has to choose between two things — are to bo distinguished from 
cases whore a married woman chooses whether to affirm or repudiate a settlement 
which was originally not binding on her, either because she was an infant when she 
executed it, or bocause she did not oxecuto it at all {llarle v. Jarman , supra). 
Where the married woman is an infant, she can, after attaining full ago and 
during the coverture, elect to confirm the settlement, oven though the effect is to 
rouder subject to the settlement property which she could not by reason of 
coverture dispose of ; and this is on the ground that tlio settlement was voidable 
only, and not void, and that it would be fraudulent for her afterwards to repudiate 
the settlement, or better, perhaps, that sho is estopped from doing so {Barrow v. 
Barrow (1858), 4 X. & J. 409 ; Wilder v. /%o^(1882), 22 Ch. D. 263 ; Re Uodson , 
Williams v. Knight, [1894] 2 Ch. 421 ; llarle v. Jarman , supra; see Williams v. 
Baily (1866), L. R. 2 Eq. 731, 734). And if she does not, within a reasonable 
time after attaining twenty-one, avoid the settlement, sho is bound by it 
{Edwards v. Carter, [1893] A. C. 360; Jle Hodson, Williams v. Knight, supra; 
Vidiiz v. O' Hagan, [1899] 2 Ch. 569, 573, revered on another ground, [1900] 
2 Oh. 87, C. A.) ; see Ashton v. M'Dougall (1842), 5 Boav. 56. And the principle 
has been extended so as to enable a woman who was adult on marriage to confirm 
an ante-nuptial marriage settlement not originally binding on her, and thereby 
to settle property of which she was, while covert, incompetent to dispose ( Green - 
MU v. North British and Mercantile Insurance Co [1893] 3 Ch. 474). But this 
is apparently erroneous ; the principle only applies where there has been a 
settlement beforo marriage which is binding unless avoided; see llarle v. 
Jarman , supra . Consequently, a post-nuptial settlement cannot bo confirmed 
except by an instrument which would pass the property at the time of con- 
firmation {Seaton v. Seaton (1888), 13 App. Cas. 61) ; see Burnaby v. Equitable 
Reversionary Interest Society (1885), 28 Ch. D. 416, 424. Where the wife’s 
settlement made by lxer before marriage, while an infant, relates to her 
separate property, she can d fortiori confirm it after attaining full ago {Smith 
v. Lucas (1881), 18 Ch. D. 531). Whore she takes beuefits in the property of 
other persons under a post-nuptial settlement, which also includes her own 
property and is not binding on her, and subsequently becomes discovort and 
claims against the settlement, she is put to her eloetion ( Codrington v. Oodrington 
(1875), L. 11. 7 U. L. 854 ; seo Hamilton v. Hamilton , [1892] 1 Ch. 396). 

(b) Cooper v. Cooper (1874), L. It. 7 H, L. 53, 67 ; see Davis v. Page (1804), 
9 Vos. 360. 

(c) Wilson v. Townsend {Lord John) (1795), 2 Yes. 693. 

(d) Re Sefton {Earl), [1898] 2 Ch. 378, 0. A. 
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Sect. 8. 
Election. 

Infants. 


Different 
cases of 
satisfaction. 


persons under disability (e) ; but now the g«a«i-committee has the 
same powers as a committee (/). 

Where the person to elect is an infant, the court, if there is 
no doubt as to what is for his benefit, elects for him at the hearing 
of the matter in which the question arises ( g ) ; if there is doubt, an 
inquiry is directed what course is for the benefit of the infant, and 
the court elects in accordance with the result of the inquiry ( h ), 

Sect. 4. — Satisfaction. 

147 . Satisfaction is the donation of a thing with the intention that 
it shall be taken either wholly or partly in extinguishment of somo 
prior claim of the donee (i). It may occur (1) when a covenant to 
settle property is followed by a gift by will or settlement in favour 
of the person entitled beneficially under the covenant (j) ; (2) when 
a testamentary disposition is followed during the testator’s lifetime 
by a gift or settlement in favour of the devisee or legatee (b); and 
(y) when a legacy is given to a creditor (i). In all these cases the 
question of satisfaction is one of the intention of the settlor or 
testator (m) ; and if he expressly declares that the later disposition 
is to be in satisfaction of the earlier obligation or disposition, the 
matter is governed by this expression of his intention, and effect is 
given to the later disposition accordingly (n). In tho absence of 


(e) Wilder v. Eigott (1882), 22 Ch. D. 263, 2GS ; boo Jones v. Lloyd (1874), 
L. 11. 18 Eq. 265, 275, ami title Lunatics and Persons of Unsound Mind. 

(/) Lunacy Act, 1908 (8 Edw. 7, c. 47), s. 1. 

(g) Blunt v. Lack (1856), 3 Jur. (n. s.) 195, C. A. ; Lamb v. Lamb (1857), 5 
W. K. 772; lie Montagu , Faber v. Montagu , [1896] 1 Ch. 519. 

(h) Bigland v. Huddlestone (1789), 3 Pro. C. C. 285, n. ; Brown v. Brown (1866), 
L. R. 2 Eq. 481, 486; Bennett v. Hnuldsworlh (1677), 6 Ch. D. 671, 680. 
Originally the election was deferred until tho infant came of ago (Slrcaijield v. 
Streatfield (1735-6), Cas. temp. Talb. 176, 183; Bonghton v. Boughton (1750), 2 
Yes. Sen. 12, 16); see note to Grelton v. IJaward (1819), 1 Swan. 409, 413, and 
cases there cited, and title Infants and Children. 

(i) See the definition m 2 White & Tud. L. C., 7th ed., p. 379, adopted by Lord 
RovilLLY in Chichester (Lord) v. Coventry (1867), L. It. 2 II. L. 71, 95. 

(j) See Ilinch cliffe v. Hinchdiffe (1797), 3 ^ 08 . 516; Weall v. Rice (1831), 
2 liuss, & M. 251 ; Thynne ( Lady E.) v. GlengaJl (Earl) (1818), 2 ILL. Cas. 131. 

(h) Expiarle Bye, Ex parte UtihcH (1811), 18 Yos. 110 ; 2 VVhito & Tud. L. 0., 
7th ed., p. 3G6; Pym v. Lockyev (1811), 5 My. & Or. 29. This, though similar 
in its effect to satisfaction, is strictly ademption (Chichester (Lord)\. Coventry , 
snpra t at p. 90) ; see the rulo stated in Trimmer v. Bayne (1802), 7 Ves. 508, 51,5. 
The settlement may bo by way of covenant to pay (Cooper v. Macdonald (1873), 
L. R. 16 Eq. 258). 

(l) Talbot v. Shrewsbury (Duke) (1714), Prec. Ch. 391; 2 White & Tud. L. 0., 
7th ed., p. 375. 

(m) Weall v. Rice, supra, at p. 265 ; TIopwood v. Hopwood (1859), 7 II. L. Cas. 
728, 737 ; Chichestei ■ (Lord) v. Coventry , supra, at p. 82. Hence regard must bo 
paid to the circumstances at tho date of the instrument alleged to constitute 
satisfaction, and not to the actual result ( Cartwright v. Cartwright , [1903] 2 Oh. 
306), 

(?i) Davis v. Chambers (1857), 7 Do G. M, & G. 386 ; see Twisden v. Twisden 
(1804), 9 Yes. 413 ; Hardingham v. Thomas (1854), 2 Drew. 353. But a direction 
that portions are to be deemed to be satisfied by subsequent advances made by 
a specified p^son during his life is not operative as regards benefits passing 
under his will (Cooper v. Groper (1873), 8 Ch. App. 813) ; or on his intestacy 
( Twisdm y. Twisden, supra) ; and see Cooper v. Cooper , supra, as to certain 
inconsistencies in the earlier cases. 
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such expression, certain presumptions as to hie intention are raised Sbot. 4 . 
in equity, and evidence, intrinsic and, in certain cases, extrinsic, Satisfac- 
may be used to rebut or to support such presumptions (o). A tion. 

caBe of satisfaction only arises where the person who makes the 

payment is himself the party bound to pay, or is the owner of 
the estate charged with the payment (p ) ; or is exorcising a power 
of appointment (q). The three cases stated above are Bhortly 
described as (1) satisfaction of portions by legacies or subsequent' 
portions ; (2) ademption of legacies by portions ; and (3) satisfac- 
tion of debts by legacies. In the first two cases the court leans in 
favour of satisfaction ; in the third case it leans against it (r). , 

148. In the cases of a portion followed by a legacy, and of a Presumption 
legacy followed by a portion, where the gifts are substantially of of satisfaction 
the same nature and in favour of tho same person, there arises portion by 
a presumption of satisfaction (1) where the settlor and testator is legacy by 
the father of the donee, or has placed himself in loco parentis to portion, 
tho donee (s); (2) where the first disposition is expressed to bo 
made for a specific purpose, and the second disposition effects that 
purpose. In the first case the presumption is founded oh the 
leaning of the court against double portions (i); in the second it is 
founded upon the intention of the testator or settlor as appearing 
from the instruments and from tho circumstances of the later 
disposition (a). The presumption arises also as regards two dis- 
positions, both made for the purpose of satisfying a specified moral 
obligation (£*). 


(o) See p. 180, post . 

( p ) Samuel v. Ward (1850), 22 Boav. 317, 350. 

(q) Re Ashton , Ingram v. J'apillon, [1897] 2 Oh. 574. 

(r) Thynne [Lady E.) v. Glcnyall ( Earl), (1848) 2 H. L. Gas. 131, at p. 153. 
A question as to presumption against doublo gifts arises also where legacies are 
left to tho same person by dilloreut testamentary instruments, or different 
legacies by tho same instrument ; as to this, see Ridyes v. Morrison (17S4), 1 Bro. 
C. 0. 389; Coote v. Boyd (1789), 2 Bro. 0. 0. 52L; Benyon v. Benyon (1810), 
17 Ves. 34 ; Currie v. Pye (1811), 17 Vos. 402 ; Hurst v. Beach (1S21), 5 Madd, 
351 ; Yockncy v. Hansard (1844), 3 ITare, 620 ; Lee v. Pain (1845), 4 Hare, 201 ; 
Piocli v. Callen (1818), 6 Hare, 531 ; Whyte v. Whyte (1873), L. B. 17 Eq. 50; and 
title Wills. 

(s) If a child has to account on the footing of satisfaction, persons claiming 
under him are under the same liability (.Re Scott , Langton v. Scott , [1903] 1 Ch. 1, 
C. A.). The rule against double portions to children does not apply in Scotland 
(Johnstone v. Ilaviland , [189GJ A. 0. 95). 

(£) See Ex parte Pye, Ex parte Dubost (181 1), 8 Ves. 140, per Lord Eldon, L.O., 
at p. 151; Weall v. Rice (1831), 2 Buss. & M. 251, 267; Chichester (Lord) v. 
Coventry (1S07), L. B. 2 H. L. 71, 86; Montagu v. Sandwich (Earl) (1880), 32 
Ch. D. 525, 534, C. A.; Re Lacon , Lacon v. Lacon , [1891] 2 Ch. 482, C. A., 
per Lindley, L. J., at p. 492 ; per Bowen, L. J., at p. 497. 

(а) See Monck v. Monde (Lord) (1810), 1 Ball & B. 298, per Lord Manners, 
L.O., at p. 303; and compare Roome y. Roome (1744), 3 A tk. 181, 183; Powel 
v. Cleaver (1789), 2 Bro. 0. 0. 499 ; Re Smythies , Weyman v. Smythies , [1903] 1 
Ch. 259 ; Re Furness, Fwrness v. Stalkartt , [1901] 2 Ch. 346, 349 ; Re Corbett , 
Corbett v. Cobham (Lord), [1903] 2 Ch. 326. In Pankliurst v. Howell (1870), 
6 Ch. App. 136, a logacy of a sum of money to the testator’s wife to bo paid 
within ton days of his death was not adeemed by a gift of the same amount 
made during his last illness in order that she might have money in hand on his 
death; see Re Fletcher, GiUings v. Fletcher (1888), 38 Ch. D. 373, 377. 

(б) Re Pollock , Pollock v. Worrall (1885), 28 Ch. I). 552, 0. A. There is no 
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SKQT. i, 

Satisfac- 

tion- 

Both gifts 
must be in 
nature of 
portions. 


Satisfaction 
prn tanto . 


149- The presumption ot satisfaction in the first case only arises 
when the two gifts are in the nature of portions (c). A portion is a 
sum of monoy given to a child by way of advancement, on marriage 
or for the purpose of establishing him in business (d), and in 
general it is only such a gift which will operate as a satisfaction of 
a prior gift («) ; though, apparently, where a large sum has been 
givon, and nothing is known as to the circumstances, it will be 
•treated as raising the presumption (/). It follows that gifts of 
small sums (ry), or payments of an annuity during the lifetime of 
the testator (h), will not raise the presumption. Moreover, in the 
case of ademption the gift must be subsequent to the date of the 
will(i). 

150. The doctrine of satisfaction does not require that the 
second provision Bhould be equal in value to or greater than the 
first ; a smaller provision will, in a case which is otherwise suitable 
for raising the presumption, be a satisfaction pro tanto of the 
earlier provision ( k ) ; and, in the case of ademption, a later smaller 
provision does not destroy altogether the provision in the will ; it 
only destroys it pro tanto (f) . The value of the provision given by 


presumption of satisfaction of a donatio mortis causa by a bequest of the same 
amount contained in a will exocuted after the gift (Hudson v. Spencer, [1910] 
2 Ch. 285). 

(c) Be Lawn, Lacon v. Lacon, [1891] 2 Cb. 482, 0. A,, per Bowen, L.J., at 
p. 498. There is no presumption of satisfaction whore two portions are derived 
from di fferent estntos {Douglas v. I It lies (1819), 7 Ilare, 318, 328). 

(<i) Taylor v. Taylor (1875), L. R. 20 Eq. 155, per Jkssel, M.R., at p. 158; 
see Schofield v. Heap (1858), 27 lloav. 93; lie Lacon , Lacon v. Lacon , supra . 
And it must bo a benolit provided by the settlor, not merely a liability which 
he has incurred to the child —for example, by breach of trust ( Crichton v. 
Crichton, [1895] 2 Ch. 853, 859). 

S Re Scott, Lanyion v, Scott, [1903] 1 Oil. 1, 0. A. Formerly, money pro- 
1 by a father to pay his son’s debts was treated as an advance (Boyd v. Boyd 
(1867), L. It. 4 Eq. 305; Be Blockley, Blackley v. Biockley (1885), 29 Ch. D. 250); 
but the viow of Jessel, M.R., in Taylor v. Taylor , supra, has prevailed, and 
tho provision of sums for such a purpose does not raise a presumption of 
satisfaction (Be Scott, Laiigton v. Scott , supra), 

(/) Leighton v. Leighton (1874), L, Pw. 18 Eq. 458, 468; Re Scott, Langton v. 
Scott , supra, at pp. 13, 16. 

(g) Schofield v. Heap , supra; Batson v. Watson (1864), 33 Beav, 574; Re 
Peacocks Estate (1872), L. R. 11 Eq. 236, at p. 240. The court has never added up 
small sums in ordor to show that if the child claims those sums as well as the 
larger provision made for him by the parent, ho would bo taking a double portion 
(Suisse v. Lowther (Lord) (1843), 2 Hare, 424, per WioitAM, V.-C., at p. 434), 

(h) Soo Hatfeild v. Mind (1878), 8 Ch, D. 136, O. A. 

(0 Gifts made before the date of the will cannot operate as an ademption 
(Be Peacock's Estate (1872), L. R. 14 Eq. 236; Taylor v. Cartwright (1872), L f It. 
14 Eq. 167, 176; Leighton v. Leighton , supra) ; unless so agreed by the dopeo 
(Upton v. Prince (1735), Cas. temp, Talb, 71). 

(k) Warren v. Warren (1783), 1 Bro. 0. C. 305 ; Thynne (Lady E.) v. (Bengali 
(Part) (1848), 2 1J. L. Cas. 131, 154. 

(1) There was at ouo time, an impression that ademption by a smaller gift 
might destroy the provision in the will entirely (Ex parte Pye, Ex parte DuZost 
(1811), 18 Yes. 140, 151); but the cases were reviewed by Lord Cottenhajm:, 
L.C., in Pym v. Loclcyer (1841), 5 My. & Or. 20, and he held that ip such a case 
the ademption took effect only pro tanto, and this has been accepted as the 
settled rule (Kirk v. FMoivcs (1844), 3 Hare, 509; Be Pollock, Pollock V. 
Won'all (1885), 28 Ch. D. 552, O, A.). 
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a subsequent settlement must be ascertained ’as at the date ol tile Skqt. 4. 
settlement, and the amount deducted from the legacy ( m ). Satiefac- 

151. In a case of ademption the beneficiary has no choice as 

to whether he will take the earlier or tho later provision. The in case of 
earlier depends solely on the bounty of tho testator, and the ofobS^atiSn, 
ademption operates by way of revocation of tho bounty, either donee may 
wholly or in part. Where, however, a settlor has by a settlement' elect * 
undertaken an obligation, he has not the right of terminating that 
obligation by the substitution of a different provision by his will or 
by a later settlement (n). Hence whore such different provision 
would operate as satisfaction, so that the beneficiary cannot take 
both provisions, he is entitled to elect between the two (o). 

152. The presumption against double portions arises when the Person in loco 
provisions are made by the father of, or by a person in loco parentis parentis. 

to, the donee (p). A person is in loco parentis when he has placed 
himself in the situation of the lawful father of the donee (q), so far 
as such situation relates to the duty of the father to mako pro- 
vision for the donee (/■). Whether a person has placed himself in 
this relation is a question of fact as to which parol evidence is 
admissible (s). The relation will be readily inferred where the 
donee resides with, and is maintained by, the donor (t); or if tho 
donee is an orphan and is maintained by the donor, though not 
residing with him (a). But a donor may bo in loco parentis to a 
donee where the donee has a father living, and resides with and 
is maintained by tho father, especially if the donor contributes to 
the family income (h). The mere leaving of a legacy does not show 


(m) Watson v. Watson (1864), 33 lieav. 574 ; Re lanes, Barclay v. Lines (1008), 
125 L. T. Jo. 60. 

(n) Without the consent of those entitled under the settlement tho settlor 
cannot substitute the benefits he may have choson to confer by his will for those 
which he had alreadj r secured by dead (Chic hestei' [Lord) v. Coventry (1867), L. B. 
2 H. L. 71, per Lord Cranworth, at p. 87). 

(o) Chichester [Lord) v. Coventry , supra, ver Lord Bomilly,M.B., at p. 91 ; sco 
Hinchcliffe v. HinchcUffe (1797), 3 Ves. 516, 528 ; Thynne (Lady E .) v. Glen gull 
(Earl) (1.848), 2 H. L. Oas. 131, 155; and compare Bole v. Somers (Lord) (1801), 
6 Yes. 309. 

(p) Suisse v. Lowther (Lord) (1843), 2 Haro, 424, 435 ; compare Towel v. 
Cleaver (1789) 2 Bro. O. 0. 499. 

(q) Ex parte Pye , Ex parle Dubost (1811), 18 Ves. 140, 154. 

(r) Powys v. Mansfield (1837), 3 My. & Or. 359 ; Fowkes v. Pascoe( 1875), 10 Ch. 
App. 343, 350 ; tho rule is sometimes stated as including provisions by a parent 
or a person in loco parentis j but the word “parent” must be restricted to 
“ father,” since it is only on him that the duty of making provision for tho 
child primd facie falls (Re Ashton , Ingram v. Papillun, [1897] 2 Ch. 574). 

($) Strictly the evidence is of intention by the donor to put himself in loco 
parentis ; from such intention tho presumption against douhlo portions arises, 
and parol evidence is admissible to prove or disprove the facts upon which 
the presumption is to depend, namely, whether, in tho language of Lord Eldon 
in Ex parte Pye , Ex parte Dubost , supra , he had meant to put himself in loco 
parentis (per Lord CottENHAM, L.O., in Powys v. Mansfield , supra, at p. 370; 
see' Booker v. Allen (1831), 2 Buss. & M. 270, 299). 

(0 WaUon v. Watson , supra . In Twining v. Powell (1845), 2 Ooll. 262, the 
testatrix also referred to the legatee as her adopted child. 

(a) Booker v. Allen (1831), 2 Buss. & M. 270. 

(b) Powys v. Mansfield, supra . "A rich unmarried uncle,” said Lord 
CoTTENHAiwr, L.O., in that case, “taking under his protection the fiAnily of a 
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Sbqt. 4. an intention on the" part of the testator to place himself in loco 
Sftttsfac- parentis to the legatee (c). A grandfather or a collateral relation is 

tion. in the position of a stranger for the purpose of the rule, and 

evidence must bo given of his intention to put himself in loco 
parentis (a). It used to be held that a father was in a similar 
position in respect of his illegitimate child (e) ; but in such a case 
there is an obvious duty to make provision for the child, and 
probably the presumption would now arise without evidence (/). 

Strength of 153. The rule against double portions is only a rule of 
oraatisfaction P™ sum ption, and the presumption is liable to be rebutted ; but 
in different the strength of the presumption varies according to the nature of 

ewes. the instruments and the order in which they are executed. The 

presumption is strongest in the case where a testamentary provision 
for a child is followed by a settlement. Here both provisions are 
still under the testator’s control when he executes the later instru- 
ment. The presumption is less strong where a settlement, which 
creates an obligation remaining unperformed, is followed by a 
testamentary provision. The testator is not free from the obliga- 
tion of the settlement when he makes his will, and it is not so 
readily presumed that he meant the latter to take the place of the 
former ( 17 ). And where the settlement precedes the will, a direction 
in the will to pay debts may be held to include the liability under 
the settlement so as to rebut the presumption of satisfaction^); 
but only if it is of such a nafcuro as properly to constitute a 
debt (i). 

The strength of the presumption is further reduced when the 
doublo provision is contained in consecutive settlements, since in 
the case of a will the testator is supposed to be disposing of the 
whole of his property and distributing it among the different objects 


brother, who has not the means of adequately providing for them, and 
furnishing through the father to the children the means of their maintenance 
and education, may surely be said to intend to put himself, for the purpose in 
question, in loco parentis to the children, although they never leave their father’s 
roof.” 

(c) Shudal v. Jehjll (1742), 2 Atk. 516 ; Lyddon v. Ellison (1854), 19 Benv. 
565 ; Re Smythies, Weyman v. Smylhies, [1903] 1 Oh. 259. 

(d) As to a grandfather, see Rooms v. Roome (1744), 3 Atk. 181, 183 ; Vowel v. 
Cleaver (1789), 2 Bro. 0. 0. 499, 517 ; Perry v. Whitehead (1801), 6 Yes. 544 ; 
Lyddon v. Ellison , supra, at p. 572 ; compare Ellis v. Ellis (1802), 1 Sch. & 
Lef. 1 ; as to collaterals, see Shudal v. Jehyll , supra . 

(?) Grave v. Salisbury (Earl) (1785), 1 Bro. 0. 0. 425; Perry y. Whitehead, 
supra ; Ex parte Pye , Ex parte Duboui (1811), 18 Yes. 140, 152. 

(/) In Lie Lowes, Lawes v. Lawca (1881), 20 Oh. D. 81, 0. A., Jessel, M.B., 
at p. 86, treated a father as being in loco+parentis towards his illegitimate son. 

(g) Chichester {Lord) v. Coventry (1867), Tj. B. 2 H. L. 71, 87 ; Re Tussaud's 
Estate , Tussaud v. Tmsaud (1878), 9 Oh. 1). 363, 0. A. ; and as to this distinc- 
tion, see Dawson v. Dawson (1867), L. 11. 4 Eq. 504, 612 ; Cooper v. Macdonald 
(1873), L. E. 16 Eq. 258, 268. 

(h) Chichester {Lord) v. Coventry , supra , at pp. 85, 88 ; Dawson v. Dawson , 
supra ; see Lethbridge v. Thurlow (1851), 15 Beav. 334 ; Re Franklin , Franklin v. 
Franklin (1907), 5‘i Sol. Jo. 12. Where the will precedes the settlement, a 
direction to pay debts can have no such effect ( Trimmer v. Bayne (1802), 7 Yes. 
608 : Dawson v. Dawson, supra \ Cooper v. Macdonald, supra). 

(i) Bennett v. Houldsworth (1877), 6 Oh. D. 071 ; Re Vernon , Garland v. Shaw 

(1906), 96 L. T, 48. , 
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of his bounty ( k ) ; but not so in the case of a settlement. And if saor. 4, 
the first settlement contains a power of revocation which is not Sattofac^ 
exercised, this will be an indication that the provisions are intended tton* 
to be cumulative ( l ). 

154. Slight differences between the two provisions — that is, Slight differ- 
such as in the opinion of the judge leave the two provisions of en ceBdonot 
substantially the same nature — do not rebut the presumption ^ m ptK 
against double portions (m). Thus the presumption is not rebutted 
by slight differences as to the time of payment of the two portions (n), 
and sums agreed to be advanced may be satisfied pro tanto by a share 
of residue (o) ; and similarly a bequest of a share of residue may be 
adeemed by a subsequent advance of a specific sum(p). Satisfac- 
tion by a residue and ademption of a residue cannot for this purpose 
be distinguished ( q ). 

But the second portion must be ejusdem generis with the first. The gift® 
Thus a pecuniary legacy is not adeemed by the father afterwards n ? U8 J ba 
taking his son into partnership and giving him an interest in the generis. 
business stock (r). If, however, the father himself sets a pecuniary 
value on the property given, or gives it with reference to its 
pecuniary value, it ceases to be of a different nature for this 
purpose (s). Similarly, land is not to be taken in satisfaction for 
money, nor money for land (t), unless the testator estimates the 
value of the land at a fixed sum, and desires it to be made up to a 
particular amount (a). And an interest subject to a contingency 
will not be a satisfaction of a vested interest ( b ), unless the con- 
tingency is so remote that it may be disregarded (c). 


(7c) Palmer v. Newell (1855), 20 Beav. 32. 

(Z) Palmer v. Newell (1856), 8 De. G. M. & G. 74, 78, C. A. ; and soe Cartwright 
v. Cartwright , [1903] 2 Oh. 306, whore satisfaction was rebutted by tho differ- 
ences in tho limitations. 

(m) WeaJl v. Pice (1831), 2 Buss. & M. 251, 2GS. 

(ra) Hartopp v. Hartopp (1810), 17 Yes. 184 ; compare Lethbridge v. Thnrlow 
(1851), 15 Beav. 334. 

Co) Schofield v. Heap (1858), 27 Beav. 93. 

(р) Thynne ( Lady PL) v. Olengall [Earl) (184S), 2 H. L. Cas. 131. 

{q) Montefiore v. Guedalla (1859), 1 De Gr. F. & J. 93, 101, C. A. But where the 
residue is left to othor persons jointly with the children, advances to the children 
are brought into account only so as to incroaee the share of residue going to the 
children ( Meinertzagen v. Walters (1872), 7 Ch. App. G70), and if the residue is 
loft between a stranger and a single child, the presumption of satisfaction is not 
admitted at all, since the effect would be to compel tho child to bring advances 
into account for the benefit of the stranger, but not vice vcrsd {lie Heather , 
Pumfrey v. Fryer, [1906] 2 Ch. 230). 

(r) Holmes v. Holmes (1783), 1 Bro. 0. C. 555 ; Pe Jaques , Hodgson v. Braising , 
[1903] 1 Oh. 267, C. A. ; dissenting from Pe Vickers , Vickers v. Vickers (1888), 
37 Ch. D. 525, where Noutii, J., considered Holmes v. Holmes , supra, overruled 
by tho observations of Jesbel, M.B., in Pe Lawes, Lawes v. Lawes (1881), 20 
Ch. D. 81, 87, C. A. 

(s) Bengough v. Walker (1808), 15 Yes. 507 ; Pe Lawes , Lawes v. Lawes , supra* 

\t) Bellasis v. Uthwatt (1737), 1 Atk. 426, 428 ; aud see Davys v. Boucher 

(1839), 3 Y. & O. (ex.) 397. 

(a) Chichester ( Lord j v. Coventry (1867), Ij. B. 2 H. L. 71, per Lord Bomilly, 
M.R., at p. 96, referring to Bengough v. Walker , supra . 

Cb) Bellasis v. Uthwatt , supra; Hanbury v. Hanbury (1788), 2 Bro. C. C. 352 f 

(с) Powys v. MantfiM (1837), 3 My* & Or, 359, 374. 

H.b— XiUp 
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Ssct. 4 . 155. Differences' between the limitations in the two provisions 

Satisfac- will only exclude the rule against double portions where they are so 
tion. great as to indicate that the donor did not intend the later to be 
Difference in satisfaction of the earlier ( d ). Satisfaction is compatible with 
limitations, greater differences of limitation when the will precedes the settle- 
merit, since the testator is at liberty to vary as he pleases the bounty 
given by his will. Thus, where a father has by his will given a 
portion to his daughter absolutely, this may well be satisfied by 
a settlement under which she takes a life interest. It is simply 
such a settlement as she might be expected herself to make if she 
received the portion under the will (e). 

But in accordance with the principle already stated (/), where 
the settlement precedes the will greater weight is given to differences 
in the limitations. The testator is already under an obligation to 
dispose of property in manner defined by the settlement, and his 
will is no satisfaction unless, in making it, he could have supposed 
himself to be satisfying that obligation ( g ). 


(d) Trimmer v. Bayne (1802), 7 Yes. 508, 515. 

(c) Chichester (Lord) v. Coventry (1867), L. E. 2 H. L, 71, 88 ; Stevenson v. 
Masson (1873), L. E. 17 Eq. 78 ; see Be Innes , Barclay v. Innes (1908), 125 
L. T. Jo. 60 ; and a legacy given absolutely to a son may bo adeemed by a 
subsequent settlement of money on the marriage of the son ( Haywood v. 
Hopwood (1859), 7 H. L. Oas. 728). This is not necessarily prevented by a later 
codicil expressly declaring other portions to be in satisfaction of legacies, but 
not referring to the legacy in question ( ibid .). Similarly, where the will 
settles a sum on a daughter and her children, a subsequent settlement on the 
daughter and her children will he an ademption, notwithstanding differences in 
the trusts ( Be Furness , Furness v. Stalkartt , [1901] 2 Oh. 346). 

( f) See p. 132, ante. 

m Chichester ( Lord ) v. Coventry , supra , at p. 89. The three leading cases 
on tnis subject are Durham (Earl) v. Wharton (1836), 3 Cl. & Fin. 146, H. L. ; 
Thynne ( Lady E.) v. Glengall (Earl) (1848), 2 H. L. Gas. 131 ; and Chichester 
(Lord) v. Coventry , supra. 

In Durham (Earl) y. Wharton , supra , whore the will precedod the settlement, 
there were substantial differences in the trusts; in particular by the will £10,000 
was given in trust for the testator’s daughter and her children ; under the 
settlement £15,000 was to be paid to the husband who at tho same time made 
provision for the daughter and for younger children. But the rule against 
double portions prevailed ; see Be Furness, Furness v. Stalkartt , supra . 

In 'Thynne (Lady E.)v. Glengall (Ectrl), supra , the settlement preceded the will, 
and the chief differences were that, by the settlement, the power of appointment 
among children was giveD to husband and wife jointly, under the will to tho wife 
alone ; under the settlement, the children of tho marriage, under the will, the 
daughter’s children generally, were objects of the power. It was hold that these 
were not differences which negatived the presumption of satisfaction. Tho 
limitations of the will were in effoct a fulfilment of the obligations of the settle- 
ment. In Chichester (Lord) v. Coventry , supra , also, the settlement (which was 
by covenant to pay £10,000 on demand) preceded the will, but it was held that 
there was no satisfaction, partly on the ground that a direction to pay debts 
contained in the will included tne obligation under the settlement, which might 
at any time have been turned into a present dobt by demand; but also because 
the differences between the limitations of the £10,000 in the settlement and 
those of the will were bo marked as to be sufficient to overcome any presumption 
againBt a double provision ; see Be Tussaud' 8 Estate , Tussaud v. Tussaud (1878), 
Q GVl. Th Re Venice GarlaucL ft 

N.Yra-nkUu \\W), bT So\. Jo. VI. But where a portion i 
by the effect of the settlement, charged on all the settlor’s real estate, and 1 
subsequently by will makes such provision for the donee as to raise the 
•umptipn of satisfaction, this is not rebutted by the circumstance that 1 
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156. A provision by will may be adeemed in Vhole or in part by sbot. *• 

a subsequent advance, although the persons mentioned in the will Sattefac- 

and those to whom the advance is made are not the same. This 
difference is a matter to be considered in determining whether or not Difference in 
there is ademption ; but if the decision is in favour of ademption, beneficiaries, 
the ademption is final, and affects all the persons within the scope 
of the testamentary provision ( h ). Satisfaction of a settlement by a 
will is different, and may operate as to certain persons benefited 
by the settlement, and not as to others. Consequently those who 
benefit both under the settlement and under the will are put to 
their election; but a beneficiary under the settlement who does 
not take under the will — as where a daughter's husband takes a 
life interest under the settlement but not under the will (i) — 
cannot be put to election, and he retains his right under the 
settlement (k). Conversely, if there are beneficiaries under the 
will who aro not within the settlement, the beneficiaries under both 
settlement and will must elect. If they elect to take under the 
will, the provision of the will is substituted for that in the settle- 
ment, and the beneficiaries mentioned only in the will are let in to 
share in the whole property ; if they elect against the will, then 
they cannot benefit under the will without compensating the 


devises his real estate “subject to tho charges and incumbrances thoreon” 
[Montagu v. Sandwich [Earl) (1886), 32 Ch. I). 525, C. A.). 

[h) Chichester [Lord) v. Coventry (1867), L. It. 2 II. L. 71, 90; Twining v. 
Powell (1845), 2 Coll. 262. 

(0 See Mayd v. Field (1876), 3 Ch. D. 587. 

[k) Chichester [Lord) v. Coventry , supra, per Lord Komilly, M.R., at pp. 92, 93, 

95 : 11 If a father, on tho marriage of his daughter, should settle £10,000 on her 
for life, remainder to the children of the mnrriage, a bequest of £10,000 to that 
daughter would satisfy her lifo interest in the £10,000, but would not satisfy or 
touch tho interests of hor children.” In McCaroyher v. Whiddon (18G7), L. R. 

3 Eq. 286, a father, on tho marriage of his son, covenanted to give, by will or 
otherwise, one-fifth of his roal and personal estate at his death on trust for the 
son for a protected life interest, then for the wife and issue of the marriage. By 
his will ho gave his real and personal estate for all his children living at his death. 
There were five such children. This gift did not operato as a satisfaction as 
regards the wife and children, and they retained their rights under the settle- 
ment ; but it operated as a satisfaction as regards tho son, and ho had to elect 
whether to take his life interest under the settlement or ono-fifth of the rosidue 
remaining after satisfaction of the covenant. Ho elected to take under the 
will. This meant that he was cut out of the covenant, and the life estate 
of his wifo thereundor was accelerated ; see Mayd v. Field, supra ; and compare 
Bethell v. Abraham (1874), 22 W. R. 745, C. A., 3 Ch. D. 590, n. In Re 
Blundell , Blundell v. Blundell , [1906] 2 Oh. 222, a bequest to a wife abso- 
lutely was a satisfaction as to her life interest under a preceding settlement, 
but not as to tho interests of her husband aud children, notwithstanding that, 
under an after-acquired property clause in the settlement, her legacy had to be 
brought into the settlement. But in general where the will follows the settle- 
ment, the circumstance that certain persons included in tho settlement are not 
included in the testamentary provision precludes the presumption (Re Tu&saud'e 
Estate , Tuseaud v. Tussaud (1878), 9 Ch. D. 363, 368, C. A. ; and see Hall v. Hill 
(1841), 1 Dr. & War. 94 ; Re Vernon, Garland v. Shaw (1906), 95 L. T. 48). 

Moreover, where the settlement follows the will tho presumption will not 
arise (jaa the etaeervee ei ey^reea direction) II the persons taking under the several 
Indrumouts are altogether Cerent. 'Ihna a le^ac^rn lav ear el a daw^ntfer 
and her children is not adeemed by a subsequent gift in favour of her husband 
absolutely [Cooper v. Macdonald (1873), L. R, 16 Eq. 258, 269) ; see Baughv, Read 
(1790), 1 Vea. 257 ; and compare Twining v. Powell (1845), 2 Coll. 262. h 
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SSOT. 4. 
Satisfac- 
tion. 


Admission 
of parol 
evidence. 


Satisfaction 
of debt by 
legacy. 


beneficiaries under the will alone for the loss thus caused to 
them (Q. 

157. Parol evidence cannot be admitted to add to or vary a 
written instrument (m) ; but where from two written instruments, 
taken in conjunction with the surrounding circumstances, the court 
raises a presumption of satisfaction, then parol evidence is admissible 
to rebut the presumption, and therefore also to support it (n). In 
the case of a will and a settlement, the rule is the same whether 
the will precedes or follows the settlement (o). And where a dis- 
position has been made by one written instrument, parol evidence 
may be given of the circumstance of a subsequent transaction 
which has not been reduced to writing, for the purpose of show- 
ing an intention on the part of the donor that it should be a 
satisfaction (p). 

158. "Where a testator, being at the time of making his will (q) 
indebted, leaves to his creditor a legacy of a sum equal to or greater 
than the debt, the legacy is presumed to be a satisfaction of the 
debt, and the creditor cannot have both his debt and the legacy (r), 


(l) This would have been the case in Thynne{Lady E.) v. Qlcngall {Earl) (1848), 
2 H. L. Gas. 1131, had there boon childron of a second marriage (see the hypo- 
thesis worked out by Lord Romilly, M.R., in Chichester {Lord) Coventry (1867), 
L. E. 2 H. L. 71, at p. 93). 

(m) But it may be given to explain the surrounding circumstances ; see titlo 
Deeds and Other Instruments, Yol. X., p. 448. 

(n) Trimmer v. Bayne (1802), 7 Yes. 508 ; Kirk v. Eddowes (1844), 3 Hare, 
509, and cases there referred to ; Hall v. Hill (1841), 1 Dr. & Wav. 94 ; Curtin 
v. Evans (1875), 9 I. R. Eq. 553, 557 ; Montagu v. Sandwich {Earl) (1886), 32 
Oh. D. 525, 535, C. A. ; Re Scott , Langton v. Scott , [1903] 1 Ch. 1, 0. A., where 
the presumption was rebutted; see Deheze v. Mann (1787), 2 Bro. 0.0. 165, 
519. In such cases the evidence is not admitted on either side for the pur- 
pose of proving, in the first instance, with what intent either writing was 
made, but for the purpose only of ascertaining whethor the presumption which 
the law has raised be well or ill founded {Kirk v. Eddowes , supra , per Wiouam, 
V.-C., atp. 517). In Wedll v. Rice (1831), 2 Russ. & M. 251, Leach, M.ll., at 
p. 268, treated extrinsic evidence as being admissible both to raise and to rebut 
the presumption, and in Booker v. Allen (1831), 2 Russ. & M. 270, he 
admitted extrinsic evidence to raise the presumption where the provisions of 
the instruments were so different as to prevent it from being raised by intrinsic 
evidence. But the other authorities cited show that the presumption must first 
be raised on the language of the instruments, and on tho relationship of the 
parties as one of the surrounding circumstancos, before parol evidence of inten- 
tion against or for satisfaction can be admitted. Otherwise the parol evidence 
would he admitted simply to vary the written instrument {Re Tussaud' s Estate , 
Tussaud v. Tussaud (1878), 9 Oh. D. 363, 374, 0. A.). 

fo) Re Tussaud' a Estate , Tussaud v. Tussaud , supra , at p. 373. 

(jp) Kirk v. Eddowes , supra . 

(q) A legacy will not be presumed to be a satisfaction of a debt not existing 
at tne date of tho will, since an intontion to that effect cannot be imputed to 
the testator {Fowler v. Fowler (1735), 3 P. Wms. 353 ; Thomas v. Bonnet (1725), 
2 P. Wms. 341 ; Haynes v. Mico (1781), 1 Bro. 0. 0. 129, 131 ; Plunkett v. Lewis 
(1844), 3 Hare, 316, 330) ; and the fact that the debt is created contemporane- 
ously with the will is a strong reason against satisfaction {Horlock v. Wiggins , 
Wiggins v. Horlock (1888), 39 Ch. D. 142, 0. A.). 

{r) Tulhot v. Shrewsbury {Duke) (1714), Prec. Oh. 394 ; 2 White & Tud. L. 0., 
7th ed., p. 375; Re Rattenberry^ Ray v. Orant t [1906] 1 Ch. 667 ; but a legacy 
of less amount than the debt is not a satisfaction pro tanto {Atkinson v. Webb 
(1704), 2 Vern. 478; Cranmer's Case ( circ . 1711), 2 Salk. 508; Eastwood v, 
VMce (1731), 2 P. Wms. 613, 616 ; Thyme {Lady E .) y. Glengall {Earl) (1848), 
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and if the debt is discharged before the testator’s death the legacy sect. 4. 
will not be payable (#). But this is a presumption which is not SatUfac- 
favoured by the court, and it will be rebutted by slight circumstances, tion . 
whether appearing on the will or incident to the nature of the debt 
and of the legacy, which suggest that the testator did not intend 
the legacy to operate as a satisfaction (t). 

Thus it will be rebutted where the will contains a direction for 
the payment of debts and legacies («), and even where the direction 
is only for payment of debts ( b ), or where the will statos a particular 
motive for the legacy other than satisfaction of the debt (c). 

The presumption will also be rebutted where the legacy is so 


2 IT. L. Cas. 131, 153; see Graham v. Graham (1749), 1 Yes. Sen. 262; Borv. 
Bor (1756), 3 Bro. Pari. Cas. 167, 179), unless there is evidence that the legacy 
was intended as part payment and that the creditor assonted [Hammond v. 
Smith (1864), 33 Bonv. 452). There is only satisfaction where the creditor and 
the legatee are the same ; hence there is no satisfaction where the debt is due to 
tho husband and the legacy is given to his wife ( flail v. Hill (1841), 1 Dr. & War. 
94) ; or where the debt is due from tho testator as trustee and the legacy is to 
one of the cestuis que trust (Fairer v. Bark (1876), 3 Oil. D. 309; soo Snath v. 
Smith (1861), 3 Gift'. 263, 272). A legacy given in satisfaction of a debt is 
liable to abate with other legacios (lie Wtdmore , Widmure v. I Vedmurc, [1907 ) 
2 Cli. 277). As to a gift of residue to creditors in proportions corresponding to 
their debts, see Philips v. Philips (18-11), 3 liaro, 281. 

(s) lie Fletcher , (jilhnijs v. Fit ten cr (1S88), 38 Oh. D. 373. 

(Z) Thynne(Ladq E.) v. Glcnijall (Earl) (1848), 2 II. L. Cas. 131, Tho presump- 
tion isfoundedon tho maxim debitor non prcesumitur donare — or, that a man should 
be just before ho is bountiful; but of course there is in principle no room for 
such maxima whoro tho debtor leaves sufficient to pay both debts and legacies 
(Chancey's Case (1717), 1 P. Wins. 408; Fowler v. Fowler (1735), 3 P. Wrris. 
353 ; Mathews v. Mathews (1755), 2 Yes. Sen. 635) ; ami while it is settled that 
where there is a debt, duo in tho testator’s life, and nothing but a plain general 
legacy of equal or groater amount given to the creditor, tho presumption will 
prevail, yot the court will not go further, and it will avail itself of slight circum- 
stances to exclude the presumption (Richardson v. Grtese (1743), 3 Atk. 65, 68 ; 
Hinchdiffe v. // chcliffe (1797), 3 Yos. 510, 529; Re H or lock, Calham v. Smith , 
[1895] 1 Ch. 516, 519) ; it will “rely on the minutest shade of difference to escape 
from that falso principle ” (Ilassdl v. Ilawkins (1859), 4 Drow. 468, 470). 
There is no difference in this respect between debts duo tu children of the 
testator and debts due to strangers (Poison v. Collins (1799), 4 Yes. 483 ; Stoeken 
v. Stoeken (1831), 4 Sim. 152). 

(u) Chancey's Case , supra; Richardson v. Greese , supra; Field v. Mostin 
(1778), lDick. 543 ; Jefferies v. Michell (1855), 20 Beav. 15; Hassell y. Hawkins, 
supra. But where the will contains such a direction, and tho testator subse- 
quently contracts a debt and thon by codicil leaves an equal or greater legacy to 
the creditor, the presumption is not rebutted ( Gaynon v. Wood (1759), 1 P. Wms. 
410, n.). 

(b) Re Huish , Bradshaw v. Huish (1889), 43 Ch. D. 260 ; see Cole v. Willard 
(1858), 25 Beav. 568; Pinchin v. Simms (1861), 30 Beav. 119; Dawson v. 
Dawson (1867), L. 11. 4 Eq. 504, 514; Atkinson v. Littlewood (1874), L. R. 18 
Eq. 595, 604; compare Glover v. Ilartcup ( 1864), 34 Beav. 74; Chichester (Lord) 
▼. Coventry (1867), Ij. 11. 2 IT. L. 71. It had previously been held that the 
mere direction to pay debts was not enough to rebut tho presumption 
(Edmunds v. Low (1857), 3 K. & J. 318) ; though it was an element to be con- 
sidered in regard to the question of intention (Rowe v. Rowe (1848), 2 l)o 
G. & Sm, 294, 298). The direction to pay debts covers the testator’s indebted-* 
ness on a covenant in favour of his wife or other bonoficiary, although pay- 
ment under the covenant is not to be made till after hia death (Cole v. Willard , 
supra ; Atkinson v. Littlewood , supra , at p. 605 ; seo Chichester (Lord) v. Coventry , 
supra , at p. 85 ; contra , Wathen v. Smith (1819), 4 Madd. 325), 

(c) See Mathews v. Math civs, supra . 
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sbot. 4. different as not to be a proper equivalent for the debt ; as where it 
Satisfac- is payable at a later time than the debt, so as to be less advan- 
tion. tageous to the creditor (d), or where it is different in kind. Suoh 
difference may exist either in the things themselves, as where 
they are not ejusdem generis — thus a devise of land is not a satis- 
faction of a debt ( e ) — or in their incidents, as where the legacy 
is either . contingent (/) or of uncertain amount (<7). And the 
presumption may be excluded by differences in the title to the debt 
and legacy, as where the debt belongs to a married woman for her 
separate use and the legacy is not so given ( h ) ; or the debt and 
legacy are secured by different charges on property (i) ; or the debt 
and the legacy are vested in different trustees ( k ) ; or the debt is due 
on a negotiable instrument ( l ). Where a testator is liable as trustee 
for a breach of trust, a bequest of money for the purposes of the 


(<i) Thus, where the debt is dno at the testator’s death, the legacy must not be 
made payable at a fixed date after the death ( Nicholls v. Judson (1742), 2 Atk. 
300; Clark v. Sewell (1744), 3 Atk. 96; Re Roberts , Roberts v. Parry (1902), 50 
W. It. 469); and where the debt is duo at a fixed date after the death, the 
legacy must not be made payablo at a later date ( Haynes v. Mico (17S1), 1 Bro. 
C. 0. 129 ; see Jeacoch v. Falkener (1783), 1 Bro. C. 0. 295, 297). Moreover, if 
the debt is due at a fixed date aftor death, and the logaey is given without a 
fixed date, there is no satisfaction, since the legacy is not, according to the 
ordinary rule, payable for a year (Re Jlorlock , Calhamv. Smith , [1895] 1 Oh. 
516) ; and similarly where an annuity given by deed is pa}'ablo at a fixed date 
within the year, and an annuity is given by will generally (Re Dowse , Dowse v. 
Glass (1881), 50 L. J. (cii.) 285), or different fixed times are settled for the two 
annuities (Atkinson v. Webb (1704), Proc. Ch. 236; Hales v. Darell (1S40), 3 
Beav. 324). But if the debt is payable at the death, and the legacy is given 
generally, the fact that the legacy may not be paid for a yoar does not. rebut the 
presumption of satisfaction (Re Rattenberry , Ray v. Grant, [1906] 1 Ch. 667) ; 
and sinco a legaoy so given in satisfaction of a debt carries intorost from the 
death (Clark v. Sewell , supra , at p. 99), there is no difference as to interest which 
will rebut the presumption (Re Ratitnbtrry , Ray v. Grant , supra). An accelera- 
tion in the date of payment is consistent with satisfaction (Wathen v. Smith (1819), 
4 Madd. 325, 332). It has been recognisod that the exceptions, equally with the 
rule, are unsatisfactory (Re Horlock, Calham v. Smith , supra). 

(e) Eastwood v. Vinke (1731), 2 P. Wms. 613, 616; Byde v. Byde (1761), 1 
Cox, Eq. Cas. 44, 48 ; see Forsight v. Grant (1791), 1 Yes. 298 ; Richardson y. 
Elphinstone (1794), 2 Yes. 463. 

(/) Crompton, v. Sale (1729), 2 P. Wms. 553; Tolson v. Collins (1799), 4 Yes, 
483 ; Crichton v. Crichton [1895] 2 Ch. 853. 

(g) Thus a residue or a share of residue is not a satisfaction of a debt (Barret 
v. Bech/ord (1750), 1 Yes. Son. 519 ; Devesey. Pontet (1785), 1 Cox, Eq. Cas. 188, 
192 ; Thynne (Lady E.) v. Glengall (Earl) (1848), 2 H. L. Cas. 131, 155). There 
may be satisfaction of a debt of unascertained amount (Edmunds v. Low (1857), 
3 K. & J. 318, 323 ; Smith v. Smith (18G1), 3 Giff. 263, 269), unless it is on an 
open account in respect of which nothing, so far as the testator knows, may be 
owing (Rawlins v. Poiuel (1715), 1 P. Wms. 297). 

(h) Bartlett v. Gillard ( 1827), 3 Buss. 149, 156; Fourdriny . Gowdey (1834), 
3 My. & K. 383, 410; Rowe v. Rowe (1848), 2 Do G. & Sm. 294, 298 ; Faii'er y. 
Part (1876), 3 Ch. D. 309, 314 ; contra , Atkinson v. Littlewood (1874), L. B. 18 
Eq. 595; and see Edmunds v. Low, supra, as to the effect of the marriage of a 
woman who was croditor-logatce, whereby the debt might formerly become 
payable to her husband. 

(0 Bartlett v. Gillard , supra ; Hales y. Darell, supra; but see Atkinson y • 
Littlewood , supra. 

(k) Pinchiny. Simms (1861), 30 Bcav. 119. 

G0 W ^469 lf!astabroole€ ( 1797 )’ 3 Vca. 561 ; Re Roberts, Roberts y. Parry (1002), 
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trust will primd facie be a satisfaction of the .breach of trust (wi), Bwjt. 4. 
and sums charged on the testator's estate may be satisfied by a S&ttefao* 

legacy to the owner of the charge (n). A declaration in the will tion. 
that certain legacies are in satisfaction of debts will assist to rebut 
the presumption of satisfaction in the case of a debt not so 
mentioned (o). 

159. Since the presumption of satisfaction is opposed to the Parol 
language of the will, parol evidence is admissible to rebut it and evidence, 
also to affirm it(p). 

160. Where a debt exists from a parent to a child, an advance- Debt from 
ment, in the parent’s lifetime, upon the child’s marriage or on some P£F® nt t0 
other occasion, of a portion equal to or exceeding the debt is c 1 ' 
primd facie a satisfaction of the debt ( q ). The presumption may 

be rebutted by circumstances showing that satisfaction was not 
intended (r); but it will not be rebutted merely because’ the gift is 
expressed to be in consideration of natural love and affection, or, 
in the case of a gift on the marriage of a daughter, because her 
husband was ignorant of her rights (s). 

Sect. 5. — Performance . 

161. A man under an obligation, who doos an act which is Performance 
suitable to be tho means of performing the obligation, will be pre- of covenant 
Burned in equity to have done the act with that intention. Thus, j£ n ^ rna8 ° 
where a man covenants to purchase and settle lands (t), and after- 
wards purchases lands which are suitable to bo the subject of the 
settlement but does not settle them, it will be presumed that he 
purchased them with the intention of performing his covenant (a) ; 

(m) Bensusan v. Nehemias (1851), 4 De GL & Sm. 381. 

fw) Shadbolt v. Vanderplank (1SG1), 29 Beav. 405. 

(o) Atkinson v. Webb (1704), Prec. Oh. 23G ; Jcacvck v. FalJcener (1783), 1 Bro. 

0. 0. 295, 297 ; Charlton v. West (1861), 30 Boav. 124. 

(p) Seo Plunkett v. Lewis, (1814), 3 ll.are, 316, 323 ; Ilall v. Ilill (1841), 1 Dr. <fc 
War. 94, 122. In Fowler v. Fowler (1735), 3 P. Wms. 353, such evidence was 
Considered not ndmissiblo, but it is only to bo rejected whon the intention in 
favour of satisfaction is expressed in tho will itself; see Hall v. Ilill , supra; 
in Wallace v. Pomfrct (1805), 11 Ves. 542, this distinction was overlooked; 
compare p. 136, ante . 

(tf) Plunkett v. Lewis , supra; Beadev. Beade (1881), 9 L. R. Ir. 409, 0. A. ; seo 
Wood v. Briant (1742), 2 Atk. 521 ; Seed v. Bradford (1750), 1 Yes. Sen. 501; 

Chave v. Farrant (1810), 18 Yes. 8 ; compare Hardingham v. Thomas (1854), 2 
Drew. 353. The advancement must be subsequent to the dobt ( Plunkett v, 

Lewis , supra, at p. 330). 

S As where tho gift is of less amount, or uncertain or contingent in its 
re ( Crichtm v. Crichton , [1895] 2 Oh. 853). And as to the circumstances 
which will rebut the presumption, see S. 0., [1896] 1 Oh. 870, 0. A. 

(a) Plunkett v. Lewis , supra . 

(f) Or to convey and settle lands [Deacon v. Smith (1746), 3 Atk, 323). It is 
the same where the obligation to purchase arises under a statute ( Tubbs v. 

BroaUwood (1831), 2 Russ. & M. 487, 493). 

(a) Lechmere v. Lechmere (Lady) (1735), Oas. temp . Talb. 80 ; 2 White & Tud. 

L. 0., 7th ed., p. 399; the principle is that " where a man covenants to do an 
act, and he does an act which may be converted to a completion of this 
covenant, it shall be supposed that he meant to complete it ” ( Bowden v. Sowden 
(1785), 1 Cox, Eq. Oas. 165, per Lord Kenyon, M.E., at p. 166; see Perry v. 

Phelips (1798), 4 Yes. 108, 116). A purchase of lands will be a performance, 
though the covenant was to settle lands or a rentcharge of a specified annual 
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Biot. 8. and if be dies intestate as to these lands, they will be treated, as 
perform- against his heir-at-law, as being bound by the trusts of the settle- 
ance . ment ( b ) ; and the purchase will operate as a satisfaction of the 

covenant ( c ), either entirely, or, if the lands purchased are less in 
value than the amount covenanted to bo laid out, pro tanto (d). 

The presumption in favour of performance only arises whore 
the lands are purchased subsequently to the covenant ( e ) and the 
interest purchased is of the same nature as that specified in the 
covenant (/). But it will not be rebutted by the fact that the 
purchase is not a literal compliance with the terms of the covenant : 
thus, where the covenant requires that the purchase shall be made 
with the consent of the trustees (g), or that the money shall be 
paid to the trustees to be applied by them in the purchase of 
lands (ft), a purchase by the settlor himself without reference to 
the trustees will be a performance ; and it is the same where tho 
lands are purchased at different times (i). The presumption of 
intention is not rebutted by the fact that the settlor has mortgaged 
the lands; but the mortgagee’s title is not affected, and it is only 
the equity of redemption in the hands of the heir which is subject 
to the settlement (ft). Moreover, the trusts do not create a charge 
upon the lands during the lifetime of the settlor (l). It is only 


value (. Deacon v. Smith (1 746), 3 Atk. 323). The principle applies, d fortiori , where 
trustees hold funds subject to investment in land, and a purchase by them will 
be taken to be a performance of the trust {Mathias v. Mathias (1858), 3 Sin. & G. 
652) ; as to purchase by a benoficinry who has obtained tho money from tho 
trustees, see Lenc.h v. Lench (1805), 10 Yes. 511. But expenditure by a tenant 
for life in permanent improvements to the settled land will not be a satisfaction 
ot* a covenant to pay money to tho trustees (Tlorloclc v. Smith (1853), 17 Beav. 
672 ; see Wiles v. Gresham (1854), 2 Drew. 258 ; 5 De G. M. & G. 770, 0. A.). 

(6) Deacon v. Smith , supra ; Garthshore v. Chalie (1804), 10 Yes. 1, 18. 

(c) Wilcoclcs v. Wilcoclcs (1706), 2 Yern. 558. 

(d) Lechmere v. Carlisle {Earl) (1733), 3 P. Wins. 211 ; on appeal Lcchmere v. 
Lcchmere (Lady) (1735), Cas. temp. Tail). 80; 2 White & Tud. L. O., 7th ed., 
p. 399. 

(c) Lechmere v. Carlisle (Earl), supra. 

(/) Thus, purchase of leaseholds for life, or the reversion expectant on such 
leaseholds, is not a performance of a covenant to purchase estates in fee simplo 
in possession (Lechmere v. Carlisle (Earl), supra ; see Lewis v. Hill (1749), 1 
Yes. Sen. 274), though a reversion on leaseholds for life may suffice if there is 
only one life outstanding (Deacon v. Smith , supra). A purchase of a moiety of 
a house is not a performance of a covenant to purchase lands of inheritance 
(Pinnell v. Hallelt (1751), Amb. 106) ; and a purchase of copyholds is not a 
performance of a covenant to settle freeholds (A.-G. v. Whorwood (17 50), 1 Yos. 
Sen. 534, p. 541 ; contra , Wilks v. Wilks (1713), 5 Yin. Abr. 293, Sugdon, vendors 
and Purchasers, 14th ed., p. 710); at any rate, when the settlement is in favour 
of a tenant for life without impeachment of waste (Pinnell v. Ilallett , supra), 

(g) Deacon v. Smith , supra. 

(ft) Sowden v. Sowden (1785), 1 Cox, Eq. Cas. 166 ; 1 Bro. C. 0. 682. 

(i) Lechmere v. Carlisle (Earl) , supra ; Deacon v. Smith, supra. 

\k) Re Symes , Ex parte Poole (1847), De G. 681 ; but according to a dictum 
of Lord Haudwicke in Deacon v. Smith, supra, at p. 327, a subsequent sale or 
mortgage shows an iutention that the lands shall not be bound by tho articles, 
though not where tho land is purchased subjeot to a mortgage. 

(1) Momington (Countess) v. Keane (1858), 2 De G. & J. 292, 0. A. ; compare 
Wellesley v. Wellesley (1839), 4 My. & Cr. 561 ; and as to covenants affecting 
after-acquired property, see Tailhy v. Official Receiver (1888), 13 App. Cas. 623, 
648. A covenant to settle specific lands already acquired binds them, and so, too, 
although they have only been contracted for (Wards v. Words (1862), lfi Beay. 
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tyhen he has died, without completing the settlement by conveyance 
to the trustees, that the doctrine of performance applies so as to 
bring the lands into the settlement. Where the purchase is treated 
as performance, the value of the lands will be taken to be the price 
paid for them, provided the purchase is bond fide (m). 

162. The doctrine of performance has been extended to the case Performance 
where a man is under a covenant to provide money at or after his b y ^testacy, 
death, and upon his death intestate a share of his estate devolves 
upon the covenantee (n) ; and equally so though the covenantee is 
his wife (o). This operates as a performance of the covenant either 
in whole or in part, according to the amount received under 
the intestacy ( p) ; although the share of residue is not neces- 
sarily payable till the end of a year from the death, while the 
money due under the covenant is payable earlier (p). It is imma- 
terial whether the covenant is that the covenantor shall leave, or 
that his executors shall pay ( q ) ; but the principle does not apply 
where the money has become due in the covenantor’s life, so that 
an action could have been brought for breach of covenant (r)- It 
applies where tho covenant is for conveyance to the covenantor’s 
wife of a specified share of all his real and personal estate ; and she 
cannot tako her distributive third share of the personal estate in 
addition, whether that share comes to her on an entire intestacy (s), 
or because her husband’s will has become inoperative ( t ). But it 
does not apply where the benefit under the covenant is an annuity 
or life interest only (a) ; and since the covenant is entire, and the 
distributive share in the intestacy is not a performance as to a life 
interest under it, it is not a performance as to a sum payable 
under it absolutely (a). 

103). On a subsequent exchange of the lands for other lands and a sum of 
money, the lands will bo taken in substitution, and tho money will bo a specialty 
debt ( Powdrell v. Jones (1854), 2 Sm. & G. 335). 

(m) S QePinnell v. llallett (1751), Amb. 106; Tyrconncll (Lord) v. Ancaster (Duke) 

(1754), Amb. 237 ; compare Wace v. Bicherton (l850), 3 De G. & Sm. 751. 

(n) Blandy v. Widmore (1716), 1 P. Wms. 324; 2 White & Tud. L. 0., 7th od., 

р. 407. Tho principle has been applied to a coveuant to exercise a limited testa- 
mentary power, so that, on non-exorciso of tho power, the covenant is satisfied 
by the covenanteo receiving tho amount in default of appointment (Thacker 
v. Key (I860), L. R. 8 Eq. 408, 415). But as to tho validity of such a covenant, 
see Palmer v. Loch (1880), 15 Oh. D. 294, C. A.; lie Evered , Molincux v. 

Evered , [1910] 2 Ch. 147, 156, 0. A. 

(o) Lee v. D' Aranda (1747), 1 Yes. Sen. 1 ; 3 Atk. 419. 

\p) Garthshore v. Chalie (1804), 10 Yes. 1, 7. The amount received under 
the intestacy includes the sum of £500 which the widow takes, if there are no 
issue of the husband, under the Intestates’ Estates Act, 1890 (53 & 54 Yict. 

с. 29) ; see Be Ilogan , Hogan v. Hogm t [1901] 1 I. R. 168. 

( 2 ) Lee v. H Aranda, supra . 

(r) Oliver v. Brig house or Brickland (1732), cited 1 Yes. Sen. 1; 3 Atk. 420, 

422 ; Lee v. H Aranda, supra ; see Lang v. Lang (1837), 8 Sim. 451. 

(*) Garthshore v. Chalie , supra . This does not depend on the widow having 
taken out administration, although stress was laid on this point in Haynes v, 

Mico (1781), 1 Bro. O. 0. 129 ; see Garthshore v. Chalie, supra , at p. 12. 

(t) Qoldsmid v. Goldsmid (1818), 1 Swan. 211, 

(a) Couch v. Stratton (1799), 4 Yes. 391 j Salisbury v. Salisbury (1848), 6 Hare, 

626. And the widow can take under a covenant a life interest in the entire 
estate, and also her distributive share in the intestacy (Young v. Young (1871), 

6 I. R. % 615). ^ 
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Biot. b. 163. Where a covenantor who has covenanted to provide money 
Perform- at or after his death actually makes provision for the covenantee 
by will, this will not prima facie be a performance of the covenant, 
No perform- since a legacy implies bounty. To operate as a performance it 
ance by testa- must appear that the legacy was given with that intention (6), or 
-entary the circumstances must be such as bring the case within the rule 
proTis on. as sa ti s faction of a debt by a legacy (c). 

Sect. 6. — Marshalling . 

The doctrine 164. Where one claimant, A., has two funds, X and Y, to which 
rf marshal- can resor (j f or satisfaction of his claim, whether legal- or 
equitable, and another claimant, B., can resort to only one of these 
funds, Y, equity interposes so as to secure that A. shall not by 
resorting to Y disappoint B. And, consequently, if the matter is 
under the control of the court, A. will be required in the first place 
to satisfy himself out of X, and only to resort to Y in case of 
deficiency ; and if A. has already been paid out of Y, it will allow 
B. to stand in his place as against X (< d ). This is known as the 
doctrine of marshalling, and is adopted in order to prevent one 
claimant from depriving another claimant of his security (e). The 
doctrine is applied chiefly in regard to securities and to the adminis- 
tration of assets. 

Application of £65. In order that the doctrine of marshalling may bo applied 
marshalling. ftS re g ftr( j c i a i ms by creditors, it is, in general, necessary (1) that 
they shall be against a single debtor ; if one creditor has a claim 
against C. and D., and another creditor has a claim against D. 
only, the latter creditor cannot require the former to resort to C. 
unless the liability is such that D. could throw the primary liability 
on C., as where C. and D. are principal and surety (/) ; (2) that 
the two funds should be at the disposal of the debtor (g) ; and 


(b) Haynes v. Mico (1781), 1 Bro. 0. C. 129; Devese v. Pontet (1785), Prec. Ch. 
240, n. (ed. Finch) ; see these eases discussed in Garthshore v. Chalie (1804), 
10 Yes. 1; Goldsmidv . Goldemid (1818), 1 Swan. 211, 218; and seo Wood v. 
Wood (1844), 7 Beav. 183. 
ic) See p. 136, ante . 

(a) But the court does not interfere with the right of the first incumbrancer 
to satisfy himself out of the first security available ( Wallis v. Woodyear (1856), 
2 Jur. (n. a.) 179; see Binns v. Nichols (1866), L. R. 2 Eq. 256). 

(e) Aldrich v. Cooper (1803), 8 Yes. 382, per LordEuDOir, L.C., atp. 395: 11 A 
person having two funds shall not by his election disappoint the party having 
only one fund ; and equity, to satisfy both, will throw him, who has two funds, 
upon that whioh can be affected by nim only ; to the intent that the only fund 
to whioh the other has access may remain clear to him.” “In the sense of a 
c^urt of equity, the marshalling of assets is such an arrangement of the different 
funds under administration as shall enable all the parties having equities 
thereon to receive their due proportion, notwithstanding any intervening 
interests, liens, or other claims of particular persons to prior satisfaction out 
of a portion of those funds ” (Story, s. 558). For the general principle, see 
CUftcn v. Bwt (1720), 1 P, Wms. 678, and reporter’s note, p. 679 ; Lanoy v. Athol 
(Duke and Duchess) (1742), 2 Atk. 444, 446; Trimmer v. Bayne (1803), 9 Yes. 
209; Selby ▼. Selby (1828), 4 Bubb. 336. 

If) Ex park Kendall (1811), 17 Ves. 514, 520. 

If) Ji they are not, then the persons interested in the fund not under his 
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(3) that the two funds should bo in existence when the question shot, e, 
of marshalling arises (h). Marshal - 

The doctrine will be applied in favour of volunteers (i). Hence, if lintf. 

a settlor, after the settlement, creates a mortgage on the settled * 
property so as to give it priority over the settlement (ft), his 
unsettled property will be marshalled in favour of the beneficiaries 
under the settlement, and the mortgage debt thrown on that 
property ( l ). But it will not be applied to the prejudice of third 
persons (m), although they are volunteers; and where several 
estates — X, Y, and Z — belonging to the same owner are subject to 
mortgages, and he executes a voluntary settlement of Z, and then 
creates a further mortgage on Y alone, the second mortgagee of Y 
is not entitled to marshal so as to disappoint the beneficiaries under 
the settlement (n). 

166. If the owner of two properties mortgages both to the Marshalling 
Bame person, and afterwards mortgages only one to a second of securities, 
mortgagee, the court will marshal the two properties so as to 
throw the first mortgage as far as possible on the property not 
included in the second mortgage (o). This principle applies 
whatever be the nature of tho estates — whether, for instance, 

control have a right to throw his debts on the other which is under his control, 
and against them there is no marshalling. “ To authorize marshalling, it is 
obviously necessary not only that a claim should exist against a fund, subject 
in common wi'th another fund to a paramount liability; hut also that thoso 
interested in that other fund should not have a right to throw the liability on 
the fund of tho claimant ’* [Douglas v. Cooksey (1868), 2 I. R. Eq. 311, per 
Walsh, M.R., at p. 315). Similarly, whore a debtor is bound to exonorato one 
fund, a person claiming through him has no right tohavo that fund marshalled 
in his favour. “It would bo utterly impossible to apply tho doctrino [of 
marshalling] to a case whoro tho creditor with a right against only one fund is in 
truth himself bound to tho party entitled to the other security ” ( Dolphin v. 

Ayhvard (1870), L. R. 4 II. L. 486, 505, per Lord Westbuhy, meaning, 
apparently, u to the party entitled to tho property subject to the othor security ”). 

(/a) Re Professional Life Assurance Co. (1867), L. R. 3 Eq. 668, 680; see Re 
International Life Assurance Society (1876), 2 Ch. D. 476, 0. A. 

(i) Lomas v. Wright (18S3), 2 My. & Iv. 769; unless their titles confine them 
to different properties (Boazman v. Johnston (18.30), 3 Sim. 377). 

(k) Formerly ho could do this, notwithstanding that tho mortgagee took with 
notice of the settlement ; but since tho Voluntary Conveyances Act, 1893 
(56 & 57 Viet. c. 21), the mortgagee will not obtain priority unless ho takos the 
legal estate without notice. 

(l) Hales v. Cox (1863), 32 Boav. 118 ; Mallott v. Wilson, [1903] 2 Ch. 494, 505. 

{in) See Averallv. Wade (1835), L. & G. temp. Sugd. 2.32 ; Hughes v. Williams 

(1852), 3 Mac. & G. 683; and compare Kcr v. Kcv (1864), 4 I. R. Eq. 15. A 
surety for a mortgago debt, who pays off the debt and takes a transfer of the 
security, can hold it against anothor mortgagee claiming to marshal, hut only 
to the extent of the debt and of costs properly incurred {South v. Bloxam(lS05), 

2 Hem. & M. 457 ; see Discon v. Steel, [1901] 2 Ch. 6023. 

(n) Aldridge v. Forbes (1839), 9 L. J. (ch.) 37 ; Dolphin v. Aylward , sutpra, at 
p. 601 ; see as to unsecured creditors, Anstey v. Newman (1870), 39 L. J. (on.) 

769. 

(o) See per Lord Harhwicke, L.C., in Lanoy v. Athol (Duke and Duchess ), 

(1742), 2 Atk. 444 ; Re Cornwall, Baldwin v. Belcher (1842), 3 Dr. & War. 173, 

176; Re Roddy's Estate { 1861), 11 I. Ch. R. 369; Gibson v. Seagrim (1835), 20 
Beav. 614 ; Webb v. Smith (1885), 30 Ch. D. 192, 0. A. In Lanoy v. Athol (Duke 
and Duchess), supra , it was said that the second mortgage must be without notice 
of the first* but notice is not material. , 
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they are freehold or copyhold (p) ; and it extends to charges (q) 
and liens (r). Bat in accordance with the ruleHhat marshal- 
ling will not be allowed to the prejudice of a third party, where 
two estates, X and Y, are mortgaged to A., and X to B., and 
then Y is mortgaged to C., B. cannot require A. to satisfy himself 
out of Y and so exclude C. ; but A. must satisfy himself rateably 
out of the two estates ( s ). If, however, C.’s mortgage is expressly 
subject to prior satisfaction of A. and B.’s debts, then B. is entitled 
to marshal (£). 

167. The doctrine of marshalling is applied in the administration 
of estates, though the occasion for it has been diminished by statu- 
tory changes as to the recovery of debts. Formerly, certain classes 
of specialty debts were recoverable out of both the real and 
personal estate of a deceased debtor, while simple contract debts 
were recoverable only out of the personal estate. As between 
creditors, accordingly, the simple contract creditors were entitled to 
have the assets marshalled in their favour, so as to throw the 
specialty creditors on the real estate (a). This distinction between 
specialty and simple contract creditors is now abolished, and all 
are entitled to bo paid rateably, first out of personal and then out 
of real estate ( b ). 

But marshalling is also applied as between beneficiaries, so that 
if a creditor, with his remedy against the real and personal estate, 
has been paid out of the personal estate, a pecuniary legatee is 
entitled to be paid out of the real estate (c). This, however, is 



(1818), 6 Dow, 149, 214, H. L.); or a jointure ( Lanoy v. Athol (D ulce and 
Duchess) (1742), 2 Atk. 444). 

(r) Such as a vendor’s lien (see Trimmer v. Baynes (1803), 9 Yes. 209; Sproule 
v. Prior (1836), 8 Sim. 189) ; though the question in these cases cannot arise 
since Locke King's Act (Ileal Estate Charges Act, 1854 (17 & 18 Yict. c. 113)); 
But there must bo an actual lmn. A mere claim to set off will not do (Webb v 
Smith (1885), 30 Ch. D. 192, C. A.). 

(s) Barnes v. Huckster (1842), 1 Y. & C. Ch. Cas. 401; Gibson v. Seaarim 
(1855), 20 Beav. C14, 619; Trumpery, Trwnper (1872), L. R. 14 Eq. 295* 
affirmed (1873), 8 Ch. App. 870 ; compare Be Lawder’s Estate (1861), 11 1. Ch. r! 
346 ; Be BorJce y s Estate (1865), 15 I. Ch. R. 316; Flint v. Howard , [1893] 2 Chi 
54, 0. A. 

(t) Be Mower's Trusts (1869), L. R. 8 Eq. 110. 

(а) Aldrich v. Cooper , supra, at p. 394 ; see Sanitary y. Hyde (1687k 1 Vern. 
455 ; and reporter’s notes. 

(б) See pp. 35, 37, ante . Under the Real Estate Charges Acts, 1854, 1867 and 
1 877 (17 & 18 Yict. c. 113 ; 30 & 31 Yict. c. 09 ; 40 & 41 Yict. c. 34), debts forcing 
a specific charge or lien on real or leasehold estate of a deceased person ore, 
as between the different persons claiming under him, to he borne by such 
estate, and where the creditor resorts to other property, the persons thus 
disappointed are entitled to be recouped out of the real or leasehold estate ; see 
title Executors and Administrators. As to apportionment, where both 
real and personal estate are charged, see Lipscomb v. Lipscomb (1868), L. R. 7 Eq. 

i? 8 between different real properties, see Be Rochefort y, Dawes 
(1871), L. R. 12 Eq. 540. 

(e) M The mere bounty of the testator enables the legatee to call for this 
species of marshalling that, if those creditors having the right to go to the 
reql descended will go to the persqnal estate, the choice pf the creditor* 
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restricted to the real estate which has not beerf specifically devised, 
but has been allowed to descend to the heir ; for if the testator has 
devised his real estate, the devisee has a right preferable to that 
of the legatee ( d ) ; unless the devised estate is charged with debts 
by the will, and then, if the debts are paid out of the personal estate, 
the legatee is entitled to have the devised estate marshalled (e). 
Moreover, if the devised estate is subject to a mortgage which the 
testator has directed to be paid out of the personal estate, the 
pecuniary legatees are entitled to stand in the shoes of the 
mortgagee against the devisod estate to the extent to which such 
payment disappoints them (/). 

168. Before the Wills Act, 1837 (g), a residuary devise of. real Legacies, 
estate was treated as specific (Ji), and it is the same since that 
Act(i) ; so that a pecuniary legatee is not entitled to marshal against 
a residuary devisee (j)*. And where some legacies are charged 
on real and personal estate, and others on personal estate only, 
the latter legatees are entitled to have the real estate marshalled ( k ). 

Where, in the case of testators dying before 5th August, 1891 (/), 
charitable legacies were, under the former Mortmain Act (to), void 
as regards the real estate and impure personalty, the assets were 

shall not determine whether tho legatees shall be paid or not ” (Aidricli v. Cooper 
(1803), 8 Yes. 382, 396; see Clifton v. Hurt (1720), 1 F. Wms. 678, and 
reporter’s notes; Tombs v. Each (1846), 2 Coll. 490; Paterson v. Scott (1852), 

1 J3e 0. M. & G. 531, C. A.). 

(d) Iianb y v Roberts (1751), Amb. 127, 129. And so, too, where the devisee 
is heir (SlrirJcland v. Strickland (1339), 10 Sim. 374). 

(c) Pickard v. Barrett (1857), 3 K. & J. 289 ; l^oster v. Cook (1791), 3 Bro. C. C. 

347. A direction to pay debts sutficiontly charges thorn on tho real esfato 
to give the pecuniary legatees a right to marshal (He Stokes , Parsons v. Miller 
(1892), 67 L. T. 223; Re Salt , Broth woody. Keeling, [1895] 2 Ch. 203; Be 
Huberts , Roberts v. Roberts , [1902] 2 Ch. 834, overruling Re Bate, Bale v. Bate 
(1890), 43 Ch. D. 600). And the oiToct of tho Land Transfer Act, 1897 (60 &61 
Viet. c. 65), is not to make tho charge of dobts meaningless so as to interfero 
with marshalling (Re Kempster , Kempster y. Kempster (1906), 54 W. R. 385; 
comparo Re Balls, Tre.wby v. Balls , [1909] 1 Ch. 791). 

(/) That is, if tho testator has oxcludodthe application of Locke King a Acta 
(Re Smith , Smith v. Smith , [1899] 1 Ch. 365) ; see Lutkins v. Leigh (1734), Cas. 
temp. Talb, 53; Johnson v. Child (1844), 4 Hare, 87 ; Porcher v. lVilson (1866), 

14 W. B. 1011. This rulo, as Homer, J., pointed out in Re Smith , Smith ▼. 

Smith, supra , is difficult to justify on principle. 

(</) 7 Will. 4 & 1 Viet. c. 26. 

(7i) Forrester v. Leigh (Lord) (1753), Amb. 171 ; Mirehousc v. Sccifc (1837), 

2 My. & Cr. 695. 

(t) Hcnsman v. Fryer (1867), 3 Ch. App. 420, 426; Lancejield v. Iggulden 
(1874), 10 Ch. App. 136. 

( ;) Collins v. Lewis (1869), L. R. 8 Eq. 708 ; Farguharson v. Floyer (1876), 

3 Ch. D. 109 ; not following on this point Hen&man v. Fryer , supra. 

(k) Masters v. Nasiet's (1718), 1 P. Wins. 421 ; Bonner v. Bonner (1807), 13 Yes. 

379 ; Scales v. Collins (1832), 9 Hare, 656. If a widow’s right to paraphernalia 
can be considered as now in existence (see Masson, Templier & Co. v. De Fries , 

[1909] 2 KB. 831, C. A.), the principle as regards legacies applies d fortiori 
to suck a claim, and she is accordingly entitled to have the assets marshalled in 
her favour (Tipping v. Tipping (1721), 1 P. Wms. 729; Tynt v. Tyiti (1729), 

2 P. Wms. 642; Incledon v. Northcote ( 1746), 3 Atk. 430, 438; Boynton v. 
Parkhurst (1784), 1 Bro. 0. C. 576; Aldrich v. Cooper (1803), 8 Ves. 382, 397). 

a The date of the commencement of the Mortmain and Charitable Pees Act, 

(54 & 55 Viot. q. 73). 

(w) Charitable Uses Act, 1735 (9 Geo. 2, c. 36). 
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not marshalled so as to throw these legacies on the pure personal 
estate ( n ), unless the testator had so directed (o). # - 

The doctrine of marshalling is applied also as regards the claims 
of the Crown against the whole property of the debtor,' where 
other creditors can take only part(p); in bankruptcy (q); and in 
admiralty (r) ; and it is the foundation of the rights of a surety to 
the securities of the creditor (s). 

Sect. 7. — Merger of Estates and Charges. 

169. At law, when a less estate was vested in the same person 
as a greater estate without any intermediate estate between them, 
the less estate merged in the greater and was extinguished, without 
regard to the intention of the parties concerned (t). Equity is 
not guided by the rules of law as to merger, and both as regards 
the merger of a less estate in a greater, and a merger of a charge 
in the land, the question depends upon the intention, actual or 
presumed, of the person in whom the interests become united (u). 
in this respect the prevalence of the equitable doctrine is secured 
by s. 25(4) of the Judicature Act, 1873 (v), which provides that 
there shall not be any merger by operation of law only of any 
estate the beneficial interest in which would not be deemed to be 
merged or extinguished in equity. 

170. It follows that a less estate is not merged in a greater if 
there is an express or presumed intention that it shall bo kept alive. 
Where no intention is expressed the intention may be presumed 
from the circumstances, as where the estates are held by the same 
person in different rights — c.g. 9 one beneficially and the other as 
trustee (a) — or where it is for the advantage of the holder of the two 
estates that the less estate should be kept alive ( b ). 


(«) Mogg v. Ifodyes (1750), 2 Yes. Sen. 52; Foster v. Jilagden (1771), Amb. 
704 ; HiUyard v. Taylor (1773), Amb. 713; Hobsonv. Blackburn (1836), 1 Ileon, 
273 ; Re Pierty, Whit wham v. Piei'cy, [1808] 1 Ch. 565, C. A. 

(o) Wills v. Bourne (1873), L. 31. 16 Eq. 487 ; Miles v. Harrison (1S74), 9 Ch. 
App. 316 ; Re (hey , Broadbent v. Barrow (1885), 31 Ch. D. 113, 118 ; Re Arnold , 
Ravenscroft v. Workman (188S), 37 Ch. D. 637; seo Re Somers- Cocks, Wegg- 
.Pros8er v. Wegg-Prosser , [1895] 2 Ch. 449; and see title CnAitniES, Yol. IV., 
p. 152. 

(p) Aldrich v. Cooper (1803), 8 Ves. 382, 388; Sagitary v. Hyde (1687), 
1 Vein. 155. 

(7) Re Stephenson, Ex parte Stephenson (1847), J)e G. 586 (proceeds of goods 
distrained marshalled in favour of mortgagee of a part only); Re Holland , Ex 
parte Alston (1868), 4 Ch. App. 168; Re Stratton , Ex parte Sallinq (18S3), 25 
Ch. D. 148, C. A. 

(r) The Trident (1539). 1 Wm, Rob. 29, 35; The Edward Oliver (1867), L. R. 
1 A. & E. 379 ; The Eugenie (1873), L. 11. 4 A. & E. 123 ; see title Shipping 
and Navigation. 

(s) Aldrich v. Cooper , supra, at p. 389 ; Duncan , Fox tfe Co. v. North and South 
Wales Bank (1880), 6 App. Cus. 1, 12; seo title Guarantee. 

(t) Burton v. Barclay (1831), 7 Bing. 745, 756; see Doe d. Rawlings v. Walker 
(1826), 5 B. & 0. Ill, 

■ (u) Forbes y. Moffatt (1811), 18 Yes. 384, 390. 

(r) 36 ifc 37 Viet, c. 66. 

/«) Chambers ▼. Kingham (1878), 10 Ch. D. 743., 

(b) Inqlev. Vaughan Jenkins , [1900] 2 Ch. 368. Asreghrds merger along term 
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171. Where a person entitled to land acquires a charge upon it, 
and at the same time expresses his intention that the charge shall 
not merge, this is sufficient to keep it alive (c). It is not necessary 
to take a transfer of the charge to a trustee. This is only useful as 
evidence of an intention to avoid merger, where no intention is 
expressed, and there would otherwise be a presumption of merger (d). 
On the other hand, if there is an express or presumed intention in 
favour of merger, the charge will be extinguished, notwithstanding 
that it is outstanding in a trustee ( e ). 

172# Where no intention is expressed, or the person is incapable 
of expressing any, the court considers what is most advantageous for 
him, and decides for or against merger accordingly (/). And on 
this are founded two presumptions : First, when the ownership 
in fee simple of the land and the absolute ownership of the charge 
become vested in the same person, and there is no special reason for 
keeping the charge alive, the presumption is in favour of merger ; 
the title is simplified by the charge being extinguished, and its con- 
tinued existence is useless to the owner (g) ; and it is the same 
where the owner in fee simple pays off the charge ( h ). The pre- 
sumption applies also to a tenant in tail (i), unless he is by statute 
forbidden to bar the entail (k), so that he cannot become owner in 
fee simple. But it does not apply where the feo is liable to be 
defeated by an executory devise (/). Secondly, where the charge 
is acquired by a limited owner, or where a limited owner pays it 
off, the presumption is against merger. It is not for his advantage 
that his charge should sink for the benefit of the remainderman (m). 
And merger will be prevented if there is a prior life interest in the 
charge which does not terminate in the lifetime of the owner of the 
land ( n ). 


Sect. 7. 
Merger of 
Estates and 
Charges. 

Merger of 
charges. 


Presumption 
of merger. 


Absolute 

ownership. 


Limited 

ownership. 


is treated as less than a freehold cstato, such as an cstato for life ; soe Capital 
and Counties Bank, Ltd. v. Bhodcs, [1903] 1 Oh. 631, C. A. 

(cl Watts v. Byrnes (1851), 1 Be G. M. & G. 210, 0. A. ; Adams v. Angell 
(1877), 6 Ch. D. 634, 0. A. 

(d) Hood v. Phillips (1841), 3 Boav. 513; see Bailey v. Richardson (1852), 9 
Hare, 734 ; and p. 148, post 

(e) Asllcy v. Milks (1827), 1 Sim. 298 ; Pitt v. Pitt (1856), 22 Beav. 291. 

(/) Forbes v. Moffatt (1811), 18 Yes. 384; Grice v. Shaw (1852), 10 Ilare, 
76 ; Ty r whitt v. Tyrwhitt (1863), 32 Beav. 244; Thorne v. Cann, [1895] A. C. 
11, 18.' 

(g) Donisthorpe v. Porter (1762), 2 Edon, 1G2; Forbes v. Moffatt , supra; Uric* 
v. Shaw , supra ; Swinfen v. Swinfen (No. 3) (1860), 29 Beav. 199, 203. 

(A) Buckinghamshire (Earl) v. Hobart (1818), 3 Swan. 180. 

m Drinhwater v. Combe (1825), 2 Sim. & St. 340. 

(k) Shrewsbury (Countess) v. Shrewsbury (Earl) (1790), 3 Bro. C. 0. 120. 

(l) Brink water v. Combe , supra . 

(m) Burrell v. Egremont (Earl) (1844), 7 Beav. 205, 232 ; Pitt v. Pitt, supra* 
If a remainderman in tail, whose estate is preceded by another estate tail, pays 
off a charge, the presumption is originally against merger, and this continues 
although his estate falls into possession (Wigsell v. Wig sell (1825), 2 Sim. & St. 
364, 369 ; Horton, v. Smith (1858), 4 K & J. 624, 628). And similarly, where a 
tenant for life, with ultimate romainder in feo simple, who has paid off a charge, 
becomes immediately entitled in fee simple by the failure of intermediate 
estates, the charge dries not thereupon merge ( Wyndham v. Egremont (Earl) (1775), 
Amb. 753 ; Trevor v. Trevor (1833), 2 My. & IC 675). 

(n) Wilkes v. Collin (1869), L. R. 8 Eq. 338. 
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These presumptions only furnish primd facie rules as to 
merger, and they yield to the intention, whether express or 
implied (< o ). The actual intention may be inferred from acts done, 
either at the time of the union of the charge with the estate, or 
subsequently during the life of the owner ( p ). Taking a transfer 
of the charge in the name of a trustee is evidence against merger, 
but is not by itself conclusive ( q ). Subsequent dispositions of the 
property, whether by will (?*) or inter vivos , may show that the 
property was intended to pass freo from the charge ; and this will 
usually bo the case if there is an alienation for value (a). And the 
presumptions have no place where the owner is incapablo of having 
an intention. Hence, where the court pays off a charge on the 
estate of an infant tenant in tail, there is no merger (h). 

Moreover, the first presumption does not apply in the caso of an 
owner in fee simple who pays off a charge, if it is for his benefit 
that the charge should be kept alive. And this is the case where 
there are subsequent charges which would be advanced by its 
extinction. But an exception exists as regards a mortgagor, and 
he cannot pay off a first mortgage and then set it up against a 
subsequent charge which he has himself created ( c ) ; and the 
exception was formerly extended to a purchaser of the equity of 
redemption, so as to prevent him from keeping alive an incum- 
brance which he had paid off against other incumbrances of which 
he had notice (d). But this extension has been disapproved of (e). 
The purchaser can keep alive a prior incumbrance by expressing 
an intention to that effect ; and although no intention is expressed, 
yet it will be sufficient if the circumstances indicate the intention (/). 
And it seems correct to say generally that in the case of a pur- 
chaser of an equity of redemption the ordinary rule will now 
prevail; and where it is for his advantage that a charge which 
he has paid off shall be kept alive, an intention to this effect 


(o) Grice v. Shaw (1852), 10 Hare, 76, 79. 

(p) Hatch v. Skelton (1855), 20 Beav. 455. 

(q) Ilood v. Phillips (1841), 3 Beav. 513. A declaration by the owner that 
the charge is to be hold in trust for himself, his executors, administrators and 
assigns, will prevent merger ( TyrwhUt v. Tyrwhitt (1863), 32 Bcav. 244); and 
bo where the owner in feo buys up a leaso ( Gunter v. Gunter (1857), 23 Beav. 571). 

(r) Hood v. Phillips , supra , 

(а) Gower v. Gower (1783), 1 Cox, Eq. Cas. 53 (marriage settlement) ; Tyler v. 
Lake (1831), 4 Sim. 351 (mortgage) ; Bulkelnj v. Hope (1855), 1 K. & J. 482; 
but see Neame v. Moorsom (1866), L. It. 3 Eq. 91. 

(б) Alaojp v. Bell (1857), 24 Beav. 451; and so, apparently, as regards a 
lunatic, since the court does not interfere to alter tho rights of the personal 
representatives j see Ware v. Polhill (1S05), 11 Yes. 257, 278. But where the 
charge and estate devolve, otherwise than by purchase, upon a lunatic owner 
in fee Biinpie, there is a merger ( Compton (Lord) v. Oxenden (1793), 2 Yes. 261). 

(c) Otter v. Vanx ( Lord) (1856), 6 I)e G. M. & G. 638, 642. 

id) Toulmin v. Steere (1817), 3 Mer. 210, per Grant, M.R. 

fc) Adams v. Angell (1877), 5 Ch. D. 634, 0. A. ; see Watts v. Symes (1851), 1 
Do G. M. & G. 240, 0. A. | Stevens v. Mid- Hants Rail . Co., London Financial 
Association y. Stevens (1873), 8 Ch. App. 1064, 1069; Thorne v. Gann, [1895] 
A. C. 11. 

(/) Phillips v. Gutteridge (1859), 4 De G. & 3. 531, 0. A.; Adams v. Angell , 
mpra; Thome v. Cann, supra. And a stranger who pays off a mortgage is in 
general entitled to the benefit of it (Butler v. Rice, [1910J 2 Ch. 277). 
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trill be presumed, unless there are indications of a contrary 
intention (<y). 

174. Upon a similar principle equity will keep alive conditions 
which have-become inoperative at law. Thus where land is devised 
to the testator’s heir-at-law subject to a condition to pay a pecuniary 
legacy j the condition is at law useless to the legatee, since it is the 
heir himself who will take advantage of the condition broken. But 
payment of the legacy is enforced in equity ; and the heir, and a 
purchaser from him with notice, must make it good (ft). And it 
is the same though the devise on condition is to a stranger. The 
heir on entering for breach of the condition is a trustee for the 
legatee (i). 

Sect. 8 — Subrogation. 

175. Where one person has a claim against another, a third 
person is, in certain circumstances, allowed to have the benefit of 
the claim and the remedy for enforcing it, although it has not been 
assigned to him, and he is then said to be subrogated to the rights 
of the first person. The doctrine of subrogation is applied at law 
in cases of insurance, where the insurance is a contract of indem- 
nity only. The underwriter or assurer, upon paying the assured 
his loss, is entitled to the benefit of all remedies of the assured 
against persons liable for the loss, whether in contract or in tort (ft), 
and is entitled to sue in the name of the assured (£). 

176. In equity the doctrine has been applied in three cases: 
(1) Where a person has supplied rnonoy to a wife for necessaries ; 
( c 2) where a person has lent money to a company which borrowed it 
in excess of its borrowing powers, and the money has been applied 
in reducing the liabilities of the company ; and (3) where an executor 
has incurred debts in carrying on the business of a testator. 

In the first case the persons who provided the necessaries would 
have had a remedy against the husband, and he who has found the 
money and satisfied their claims is allowed in equity to stand in 
their place as regards the remedy on these claims 

In the second case no debt is created against the company, and 


(g) Thorne v. Cann, [1895] A. 0. 11; Liquidation Estates Purchase Co . v. 
Willoughby, [1898] A. 0. 321 ; and see S. 0., [1896] 1 Ch. 726, C. A., per 
LlNDLEY, L.J., at p. 734. 

( h ) Smith y. Alterly (1648), Freem. (on.) 136 ; sub nom. Smith v. Atterby , 3 
Rep. Cli. 93; see Winchelsea (Earl) v. Eorcliff (1686), Freera. (on.) 95, 96, n. (b), 

( i ) Mohun's (Lord) Case (undated), cited in Cook v. Fountain (1672), 3 Swan. 
685, at p. 592*; Anon (1704), Froem. (oil.) 278. 

(k) Randal v. CocJcran (1748), 1 Yes. Son. 98; Castellain v. Preston (1883), 11 
Q. B. D. 380, 388, 0. A. ; Du/ourcet v. Bishop (1880), 18 Q. B. D. 373; see 
Assicurazioni Qenerali de Trieste v. Empress Assurance Corporation , Ltd,, [19071 
2K. B. 814. 

(2) Mason v. Salisbury (1782), 3 Doug. (K. B.) 61 ; London Assurance Co. v. 
Sainsbury (1783), 3 Doug. (k. B.) 245 ; Simpson v. Thomson (1877), 3 App, Cas. 
279 ; King v. Victoria Insurance Co., [1896] A. 0. 250, P. 0. As to the right of 
the insured himself to sue and have control of the action, see Commercial union 
Assurance Co. v. Lister (1874), 9 Ch. App. 483; see also, generally, titles 
Guarantee; Insurance. 

(w) Harris v. Lee (1718), 1 P. Wins. 482; tenner y. Morris (1861), 3 Do G. 
F. A J. 45, 0. A. ; Dears v. Soutten (1869). L. B. 9 Eq. 151, 154, overruling Map 
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Equity, 


iso 


Awi.’fc prima facie the lender had no remedy for recovering the loan. But 
Suhroga- to the extent to which the money has been applied in discharging 
tlon. the claims of other creditors, the lender haB been said to be 
Bubrogated to their rights (») ; though the case has. been, stated 
alternatively by saying that, to the extent to which liabilities are 
reduced, the borrowing is not in substance in excess of the borrow- 
ing powers (o) ; and at any rate the lender is not placed in the 
shoes of prior creditors who are paid with his money, so as to 
acquire their priority for all purposes. Thus he does not rank before 
later creditors who have been partly paid with hiB money (p), and 
he is not entitled to the benefit of any securities of the creditor 
paid off ( q ). 

Creditor of In the third case the executor is personally liable for the debts 
executor 0 j the business, but he has a right of indemnity against the assets 
of the testator’s estate, so far as they are authorised to be employed 
in the business (r) ; the creditor, on the other hand, has no legal 
claim against the estate, but he is allowed in equity to enforce on 
his own behalf the executor’s right of indemnity. He is subrogated 
to this right, while he retains also his legal claim against the 
executor (s) ; but, in asserting the right, ho is subject to any defences 
which would avail against the executor (f). 


Part V. — Equitable Relief against Penalties 
and Forfeitures. 

Sect. 1. — Penalties. 

Relief against 177 . Equity relieves against penalties when the intention o! 
penalties. the penalty is to secure the payment of a sum of money or the 
attainment of some other object, and when the event upon which 


v. Skey (1849), 16 Sim. 588. In Jenner v. Morris , supra , Lord Campbell, L.O., 
treated the subrogation as resting on an equitable assignment of thoir claims by 
tbo tradespeople to the person who paid them. Tuhner, L.J., regarded it as an 
instance of equity supplying the omission of the law to provido a legal remedy. 

(n) lie National Permanent Benefit Building Society, Ex parte Williamson (1869), 
5 Oh. App. 309, 313; Blackburn Building Society V. Cunliffe, Brooks & Co. (1882), 
22 Oh. L>. 61, 0. A. ; Wenlock [Baroness) v. Biuer Bee Co. (1887), 19 Q. B. D. 
155, 0. A. 

(o) Be Wrexham , Mold , and ConnaKs Quay Railway , [1899] 1 Ch. 440, 0. A., 
per Lindley, M.B., at p. 446; see Ashb., p. 333 ; ana compare judgment in 
Blackburn Building Society y. Cmliffe , Brooks & Co., supra, at p. 71. On the 
•ame principle, where an agent borrows in excess of his authority, the lender 
can in equity recover the loan from the principal to the oxtent to which the 
money has in fact been applied in paying the principal’s debts ( Bannatyne v. 
Madver , [1906] 1 K B. 103, 0. A.). 

ip) Re Wrexham , Mold , and Connah's Quay Railway , supra. 

Bannatyne v. Madver , supra , at p. 109. 

(r) Ex parte Garland (1804), 10 Yes. 110. As to the case of an executor 
carrying on a business, see tide Executors and Administrators. 

(a) Re Johnson, Shearman v. Robinson (1880), 15 Ch. D. 548, 555 ; Dowse v. 
Gorton , [1891] A. 0. 190; Re Frith , Newton v. Rolfe , [1902] 1 Ch. 342; see 
Re Blundell , Blundell v. Blundell (1890), 44 Oh. D. 1, 0. A. 

(0 Re Johnson, Shearman v. Robinson, supra ; compare Re Frith , Newton y. 
Rdfe, supra. 
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the penalty is made payable can be adequately -compensated by pay- i« 

ment of interest or otherwise ( u ). Thus relief is granted in equity Penalties, 
against the penalty in a money bond, and also against penal sums 
made payable on breach of bonds, covenants, and agreements for 
payment of money by instalments, or for doing or omitting to do 
a particular act (a). But the reliof is only granted where com- 
pensation can be made for the breach (b). And by statute similar 
relief was introduced into the practiced)! the common law courts (c). 

Before relief can be given it lias to be ascertained whether the 
specified sum is in fact a penalty or liquidated damages (d). If 
it is a penalty, then the actual damages only are payable, not 
exceeding the amount of the penalty (e). On the other hand, the 
fact that a sum is made payable by way of penalty for breach 
of a negative covenant does not in general deprive the covenantee 
of his right to an injunction (/). 

178 . Where there is a stipulation that, on non-payment of a Non-payment 
smaller sum, a larger sum shall be paid, the larger sum is a penalty, o£ money, 
and will be relieved against (g) ; as where, upon non-payment of 
interest upon a mortgage debt at the stated times, interest at a 
higher rate is made payable. Such interest is penal interest, and 
is not recoverable or chargeable in account between mortgagee and 
mortgagor (/<). And any clause forfeiting an interest in property 
on non-payment of money is treated in equity as penal, and relief 


( n ) “ The true ground of relief against penalties is from tho original intent of 
the case, where the penalty is designed only to secure money, and the court 
gives him all that ho expected or dosirod ” ( Peachy v. Somerset (DuJce) (1721), 

1 Sira. 447, per Bord Macclesfield, L.O., at p. 453 ; 2 White & Tud. L. C., 
7th ed., p. 250; Davis v. Thomas (1831), 1 Buss. & M. 506, per Leacii, M.K., 
at p. 507). But the reliof goes beyond money bonds, and oxtonds to all casos 
where the sum specified is in fact a penalty and secures some collateral object 
(Sloman v. Walter (1784), 1 Bro. C. C. 418, per Lord Ttiuiilow, L.C. ; Protector 
Loan Co. v. Grice (1880), 5 Q. B. 1). 502, C. A. ; Law v. lledditch Local Board , 
[1892] 1 Q. B. 127, C. A., per IvAY, L.J., at p. 134 ; see also title Bonds, 
Vol. III., pp. 93—96). 

(a) Seton v. Slade , Hunter v Seton (1802), 7 Yes. 265, 273 ; Forward v. Dufficld 
(1747), 3 Atk. 555 (relief against penalty in chavterparty). And relief was 
granted although the violation of the condition of the bond was wilful (TFi/aon 
v. Barton (1671), Nels. 148). 

(b) Tall v. Hyland (1670), 1 Cas. in Ch. 183 ; Withers v. Kilrea (1670), 1 Cas. 
in Oh. 189, n. 

(c) As to common money bonds, by stat. (1705) 4 & 5 Ann. c. 3, ss. 12, 13; 
Common Law Procedure Act, 1860 (23 & 24 Viet. c. 126), s. 20 (repealed, Statute 
Law Ee vision and Civil Procedure Act, 1883 (46 & 47 Viet. c. 49), but see s. 7) ; 
Preston v. Dania (1872), L. E. 8 Exch. 19; lie Dixon, Iky nes v. Dixon, [1900] 

2 Ch. 561, 0. A., per Rigby, L.J., at p. 678 ; as to bonds or penalties to secure 
payment of money by instalments, or tho performance of any covenants or 
agreements, by sfc.t. (1606) 8 & 9 Will. 3, o. 11, s. 8; Betts v. Burch (1859), 4 
if. & N. 606, 511 ; see title Bonds, Vol. III., p. 94. 

, (d) See title Damages, Vol. X., p. 328. . 

(e) Law v. Bedditch Local Board, supra, lormerly an issue at law, quantum 
damnificatus, was directed ( Benson v. Gibson (1746), 3 Atk. 395 ; Hardy v. Martin 
(1783), 1 Bro. 0. 0. 419, n. ; Slomart v„ Walter, supra; Errington v. Ayneshj 
(1788), 2 Bro. 0. 0. 341). ^ 

(/) French v. Macale (1842), 2 Dr. & War. 269, 274 ; see title Deeds and 
Other Instruments, Vol. X., p. 495. 

(g) Thompson v. Hudson (1869), L. R. 4 H. L. 1, 15. 

(h) Holies v. Wyse (1693), 2 Vero. 289 ; Strode v. Parker (1694), 2 Vern. 316; 
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will be given on payment of the money, with interest as com- 
pensation for the delay (i). Upon this principle was founded the 
right of relief against a conveyance by way of mortgage after the 
conveyance had become absolute at law O'); a right which con- 
stituted the equity of redemption. 

179. Where money is actually payable, or to become payable, a 
provision may validly be made for diminishing the amount, or making 
it payable by instalments, or allowing other concessions to the debtor 
upon stipulated terms ; and if the debtor complies with the terms 
he is entitled to the benefit of the provision (ft). But he must 
purchase the benefit by strict compliance with the terms ; and, if 
he is in default, the full debt is payable and he cannot claim relief 
as against a penalty (Z). Upon this principle, when a higher rate 
of interest has been stipulated for in a mortgage, interest at a lower 
rate may be substituted on condition of punctual payment (?/i) ; 
and where a debt is made payable by instalments, a stipulation 
that on non-payment of any instalment the entire debt shall 
become due is not in the nature of a penalty (n). 

180. Where under a contract, conveyance, or will a beneficial 
right is to arise upon the performance by the beneficiary of some 
act in a stated manner, or at a stated time, the act must be 
performed accordingly in order to obtain the enjoyment of the 
right, and in the absence of fraud, aecidont, or surprise, equity 
will not relieve against a breach of the terms (o). In the case of a 

Seion v. Slade , Hunter v. Seton (1802), 7 Vos. 2G5, 273. But a commission in 
addition to interest, payable on default in payment of instalments, is not a 
poualty ( General Credit and Discount Co. v. (if egg (1883), 22 Ch. D. 549). 

( i ) See Ee Dagenham (Thames) Dock Co Ex parte IJulse (1873), 8 Ch. App. 
1022, where, on non-payment of tho balanco of purchase -money, the vendors 
were to resume possession of tho property without any obligation to repay the 
part of tho purchaso-monoy already paid. 

(j) Perhaps this was first allowed when the non-payment on the appointed 
day was due to accident. In the first half of tho seventeenth contury tho right of 
redemption had become fully established (Ashb., p. 47 ; see Story, s. 1014). 
"When mortgages came to bo recognised as iriorely securities for money, this 
reason for the allowance of the equity of redemption disappeared (see Seton 
v. Slade, Hunter v. Seion, supra; Cashorne v. Scarf e (1737), 1 Atk. 603; 2 
Whito & Tud. L. C., 7th ed., p. 6) ; and as to the relation of mortgagor and 
mortgagee, see Cholmondeley ( Marquis ) v. Clinton (Lord) (1820), 2 Jac. & W. 1, 
182 ; Co. Litt. 205 a, Butler’s note (1). 

(k) Thompson v. Hudson (1869), L. E. 4 H. L. 1, 15. 

(J) Thus, where the creditor agrees to accept part of the debt in full satisfac- 
tion if paid within a stated time, equity will not relieve against tho provision 
as to time (Ford v. Chesterfield (Earl) (1854), 19 Beav. 428 ; Sewell v. Musson 
(1683), 1 Yern. 210; Ex parte Bennct (1743), 2 Atk. 527 ; Re Neil , Ex parte 
Durden (1881), 16 Ch. D. 675, 0. A.). 

(m) Fowis (Marquis) v. Maynard (1747), 3 Atk. 519 ; Stanhope v. Manners (1763), 
2 Eden, 197. Punctual payment means payment on the day fixed for payment 
(Leeds and Hanley Theatre of Varities v. Droadbent , [ 1898J 1 Ch. 343, 0. A. ; 
see Keene v. Biscoe (1878), 8 Ch. D. 201). 

(n) Sterne v. Beck (1863), 1 Be GL J. & Sm. 595, 0. A- ; Wallingford v. Mutual 
Society (1880), 5 App. Cas. 685 ; Protector Loan Co. v. Grice (1880), 5 Q. B. D. 592, 
C. A. 

(o) Thus, where there is a sale with a right of repurchase within a specified 
time, and the sale is in the first instance absolute, so that the transaction is not 
really a mortgage, the right of repurchase is lost unless exercised withijvtke 
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condition contained in a will, ignorance of {he condition is no 
ground for relief (p). 

Sect. 2. — Forfeitures. 



Sect. 1. 
Penalties. 


181 . Equity does not assume a general jurisdiction to relieve Breach of 
against the forfeiture of the estate of a lessee for breach of the covenant in 
covenants in the lease (q). At one time it was thought that this lease * 
would be done in cases where compensation could be made for the 
breach (r) ; but so extensive a power was disclaimed, and the relief was 
confined to forfeiture for non-payment of rent (s'). The relief in this 
case was justified on the ground that the right of re-entry was to be 
regarded simply as a security for the rent, and it was granted on 
payment of the arrears of rent and coats ( t ). There was no express 

limitation of time within which the relief would bo granted, and if the 
lease had been determined by re-entry, the lessor was ordered to 
grant a new lease ( u ). But by statute equi table relief was limited to six 
months after possession recovered in ejectment, and the necessity 
for a new lease was dispensed with (a). Ultimately jurisdiction to 
grant relief in the case of non-payment of rent was conferred on the 
courts of common law (b); and jurisdiction to grant relief in this 
and other cases of forfeiture (with certain exceptions) is now vested 
in the High Court (e). 


time ( Barrell v. Sabine (1684), 1 Vera. 268 ; Joy v. Birch (1836), 4 Cl. & Fin. 57, 
II. L.) ; and so, where a mortgagor releases his equity of redemption with a 
clause of rep ui chase ( Ensworth v. Griffiths (1706), 5 Bro. Pari. Cas. 184; Davis 
v. Thomas (1831), 1 Buss. & M. 506). And tho court cannot vary tho terms on 
which a right of pre-emption is given by will, so as to allow any relaxation 
Brooke v. Uarrod (1857), 2 Do G. & J. 62); or on which a debt is remitted 
Glover v. Portinyton (1664), Freem. (err.) 182) ; or any other privilege conferred 
Franco v. Alvarcs (1746), 3 Atk. 342, p. 345). 

(p) Re Hod yes' Legacy (1873), L. B. 16 Eq. 92 ; AMey v. Essex (Earl) (1874), 
L. It. 18 Eq. 290 ; eeo Fry's ( Lady Anne) Case (1672), 1 Vent. 199. 

(q) Tho cases for relief in equity are fraud, accident, surprise or mistake (Hill 
v. Barclay (1811), 18 Ves. 56, 62 ; Gregory v. Wilson (1852), 9 llaro, 683, 689 ; 
see Bamford v. Creasy (1862), 3 Giff. 675 ; Bargent v. Thompson (1864), 4 Giff. 
473) ; but not negligence (Barrow v. Isaacs & Son , [1891] 1 Q. B. 417, 0. A.). 

(r) Hack v. Leonard (1724), 9 Mod. Bop. 90; Davis v. West (1806), 12 Ves. 
475; Sanders v. Pope (1806), 12 Ves. 282. 

(s) Wadman v. Calcraft (1804), 10 Ves. 67 ; Hill V. Barclay (1811), 18 Ves. 
56; Reynolds v. Pitt (1812), 19 Ves. 134 ; Bracebridge v. Buckley (1816), 2 Price, 
200, 215 ; Gregory v. Wilson, supra . Thus there was no relief for breach of a 
covenant to repair, including a covenant to lay out a specified sum in repairs 
(Bracebridge v. Buckley , supra, overruling Sanders v. Pope, supra). If there 
were other breaches, relief for non-payment of rent could not be granted 
(Bowser v. Colby (1841), 1 Hare, 109, 134). 

(tf) Howard v. Fanshawe , [1895] 2 Ch. 581, 5S8. It was granted whether tho 
lease was determined under a power of re-entry, or under a proviso that it should 
be void (Bowser v. Colby , supra). 

(u) Bowser v. Colby , supra , at p. 130; see Bendy v. Evans , [1910] 1 K. B, 
263, O. A. 

(a) First by the Landlord and Tenant Act, 1730 (4 Geo. 2, c. 28) ; see Bowser 
v. Colby , supray at p. 125 ; then bv the Common Law Procedure Act, 1852 
(15 & 16 Viet. c. 76), bs. 210—212. The provision of s. 212 continuing the old 
lease applies although the lessor has recovered possession out of court, and not 
under a judgment (Howard v. Fanshawe , supra). 

(h) Common Law Procedure Act, 1860 (23 & 24 Viet. c. 1S}6), s. 1 ; Hare v. 
Elmsy [1893] 1 Q. B. 604. 

' (c) tMer the Common U&w procedure Act? 186Q, *nfl tho Conveyancing 
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Equity. 


Sect. s. 
Forfeitures. 

Time not of 
essence of 
contract. 


Express 

trusts. 


182 . Analogous to relief against forfeiture is the rule of equity 
that time is not of the essence of a contract unless the parties have 
either expressly so stipulated, or the nature of the contract requires 
it (d). But where there has been default or unreasonable delay by 
one party, the other party may give notice requiring completion 
within a specified time, and if the time specified is reasonable it 
becomes of the essence of the contract (c). At the present thUe 
stipulations in contracts, as to time or otherwise, which would not 
before the passing of the Judicature Act, 1873, have been deemed 
to be or to have become of the essence of the contract in a court of 
equity, receive in all courts the same construction as they 
would formerly have received in equity (/). 


Part VI. — Equitable Relief in Cases of 
Fiduciary Relationship. 

Sect. 1. — The Fiduciary Character . 

Sub-Sect. 1 . — Express, Constructive, and Resulting Trusts. 

183. A court of equity imposes special liabilities and duties 
upon porsons who stand in a fiduciary relationship to others, and, 
in particular, it will not allow them to purchase the trust property, 
or to make a profit out of the trust, unless there are such circum- 
stances of consent on the part of the cestui que trust as to warrant 
an exception from these rules. Trusts are either express or arising 
by operation of law. An express trust as regards land is a trust 
expressly declared by a deed, will, or other written instrument^); 
as to personalty (other than leaseholds) the trust can be expressly 
created by parol (li). To constitute an express trust three matters 


1881 (44 & 45 Yict. c. 41) and 1892 (55 & 56 Viet. c. 13) ; see titlo Landlord 
and Tenant. 

(d) u "Where from the contract, or from the nature of the case, time is not 
Bhown to be of the essence of the contract, courts of equity have long been in 
the habit of relieving against more lapse of time, where it has been consistent 
with the substance of justice to do so * ( Roberts v. Berry (1853), 3 De G. M. & G. 
284, 0. A., per Knight Bruce, L.J., at p. 290 ; Seton v. Slade , Hunter v. Scton 
(1802), 7 Ves. 265; Lennon v. Napper (1802), 2 Sch. & Lef. 682, 685 ; Levy v. 
Lindo (1817), 3 Mer. 81, 84 ; Parkin v. Thorold (1852), 16 Beav. 59, 65 ; and 
compare Honeyman y. Marryat (1855), 21 Beav. 14, 24). On the sale of a public- 
house as a going concern time is of tho essence of the contract ( Tadcastcr Tower 
Brewery Co . v. Wilson , [1897] 1 Ch. 705) ; and so, too, in a contract for a lease of 
mines which are being worked {Macbryde v. Weekes (1856), 22 Beav. 533); 
and generally where possession is immediately roquired ( Tilley v. Thomas (1867), 
3 Oh. App. 61 ; see Walker v. Jeffreys (1842), 1 Hare, 341, 348 ; Crawford v. 
To^good (1879), 13 Ch. D. 153) ; and see titlo Contract, Vol. VTL, p. 413. 

(c) Green v. Sevin (1879), 13 Ch. D. 589 ; Compton v. Bagley , [1892] 1 Ch. 313. 
(/) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (8) ; see Noble v. Edwardes , 
Edwardes v. Noble (1877), 5 Oh. D. 378, 0. A., as to the law in a case not 
affected by this enactment ; and title Sale of Land. 

($ Petre v. Petre (1852), 1 Drew. 371, 393 ; Cunningham v. Foot (1878), 3 
App. Cas. 974, 984. V ' 

(A) Hatrie v. Truman (1881), 7 Q. B. D. 340, 356 ; Sands to Thompson (1883), 
32 Ch. D. 614. 
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must be defined — the property subject to the trust, the persons to 
be benefited, and the interests which they are to take (t). But it is 
not necessary to use the word “ trust ” ( k ), and the trust is express 
although it has to be made out from all the terms of the instru- 
ment (Z). All that is necessary to establish the relation of trustee 
and cestui que tncst is to prove that the legal title is in one person 
and the equitable title in another (?m). 

184 . Trusts arising by operation of law are either constructive 
or resulting trusts. A constructive trust arises when, although 
there is no express trust affecting specific property, equity considers 
that the legal owner should be treated as a trustee for another (n). 
This happens, for instance, where one who is already trustee 
takes advantage of his position to obtain a new legal interest in the 
property (o), as where a trustee of leaseholds takes a new 
lcaso in his own name (p). And the rule applies where a person, 
although not an express trustee, is in a fiduciary position, e,g , 9 a 
tenant for life in regard to the remaindermen ( q ). 

A resulting trust may arise solely by operation of law, as where, 
upon a purchase of land, one person provides the purchase-money 
and the conveyance is taken in the name of another. There is 
then a resulting trust in favour of the person providing the money, 
unless from the relation between the two, or from other circum- 
stances, it appears that a gift was intended (r). But there is 
another class of resulting trusts, and here the creation of the trust 
is express, though, in the events which happen, the beneficial 
destination of the property is undetermined. This is the case 
when there is a failure — entire or partial — in the objects of the 
trust, and then, to the extent of the failure, the benefit of the trust 
results to the settlor or his representatives (s). In all these cases 


(i) Malim v. Keigliley (1794), 2 Yes. 333, 335 ; Knight v. Knight (1840), 3 
Beav. 148, 173. 

(k) Donations Commissioners v. Wybrants (1845), 2 Jo. & Lat. 182, 189. 

(l) Re Williams , Williams v. Williams , [1897] 2 Oh. 12, 27, C. A. ; but the 
courts are less ready now than formerly to construe words of recommendation 
as creating a precatory trust ( Lamhe v. Eames (18711, 6 Ch. App. 597, 599) ; 
compare Me Banbury, Banbury v. Fisher , [1904] 1 On. 415, 0. A. ; reversed 
tub nom. ComisJcey v. Bowring- Banbury, [1905] A. 0. 84. 

(m) Bardoon v. Belilios , [1901] A. 0. 118, 123, P. 0. The trustee may him- 
self have only an equitable interest, where, c .</., a trust fund is settled by the 
cestui que trust by way of derivative settlement ; soe Stephens v. Green , Green v. 
Knight, [1895] 2 Ch. 148 ; and title Trusts and Trustees. 

(n) The rule has been said to be based on public policy ( Griffin v. Griffin 
(1804), 1 Sch. & Lef. 352, 354 ; Blewett v. Millett (1774), 7 Bro. Pari, Cas. 367). 

(o) See Pickering v. Vowles (1783), 1 Bro. 0. 0. 197, 198 ; James v. Dean 
(1805), 11 Yes. 383, 395. 

( p) Keech v. Sandford (1726), Cas. temp. King, 61 ; Rawe v. Chichester (1773), 
Ami). 715, 719. 

(a) See Re Biss , Biss v. Biss , [1903] 2 Oh. 40, 0. A., and cases there cited ; 
ana see further, as to the relations between tenant for life and remainderman, 
Dicconaon v. Talbot (1870), 6 Oh. App. 32 ; Hickman v. Upsall (1876), 4 Oh. D. 
144, 0. A. 

(r) Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 92, per Eyre, C.B., at p. 93 ; 2 
mite & Tud. L. 0., 7th od., p. 803. 

(a) Salter v. Cavanagh (1838), 1 Dr. & Wal. 668 ; Patrick v. Simpson (1889), 
24 4 B. D. 128. 
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the legal owner of the property holds it in a fiduciary capacity, and 
is subject to the equitable rules affecting that character. 

Sub-Seot. 2 .— Fiduciary Relationship. 

18 5 . Apart from the creation of trusts of specific property , 
the position held by a person may itself involve confidence so as 
to impress him with a fiduciary character, and when he gets 
possession of money or other property in this character he holds it as 
a trustee. This is so in most cases of agency, since the agent has 
duties to perform which involve the placing of confidence in him 
by the principal ( t ). On the same footing are directors (it) and 
promoters (a) of companies ; and a receiver and a trustee in bank- 
ruptcy hold property received by them in a fiduciary capacity (6). 
But a partner does not receive the assets of the partnership on 
account of himself and his partners in a fiduciary capacity (c). 

Sect. 2. — Disability of Trustee to Purchase . 

186 . It is a settled rule of equity that no one having duties of a 
fiduciary nature to discharge shall be allowed to enter into engage- 
ments in which he has or can have a personal interest conflicting, 
or which possibly may conflict, with the interests of those whom ho 
is bound to protect (d). One consequence of the rule is that a 


(<) Burdick v. Oarrich (1870), 5 Ch. App. 233 ; Lyell v. Kennedy , Kennedy v. 
Lyell (1889), 14 App. Cas. 437, 463 ; see Friend v. Young , [1897] 2 Ch. 421, 432. 
And as to the fiduciary nature of an agont’s employment, eeo Padwieh v. Stanley 
(1852), 9 Hare, G27 ; Cr mother v. Elgood (1887), 34 Cli. D. 691, C. A. ; Lamb v. 
Evans, [1893] 1 Ch. 218, C. A. ; Robb v. (7m??, [1895] 2 Q. 13. 315, C. A. But an 
agency is not necessarily fiduciary. A solicitor or other agout who receives 
money merely for transmission to his principal is not trustee of it (Re 
Hindmarsh (I860), 1 Drew. & Sm. 129) ; to become such he must have duties 
to perform in the disposition of the property, as to invest or manage it (Gray 
v. Bateman (1872), 21 W. R. 137 ; Power v. Power (1884), 13 L. It. Ir. 281 ; 
Booby v. Watson (1888), 39 Ch. D. 178). And a banker is not an agent of a 
customer so as to be in a fiduciary relation, but ineroly a debtor (Foley v. Hill 
(1848), 2 H.L. Cas. 28). 

( u ) Flitcroft's Case (1882), 21 Ch. D. 519, C. A. ; see Re Forest of Deaa Coal 
Mining Co. (1878), 10 Ch. D, 450, 453. 

(a) Erlanger v. New Sombrero Phosphate Co. (1878), 3 App. Cas. 1218, 1236. 

(b) Seagram v. TucJe (1881), 18 Ch. D. 296 ; Re Gent t Gent-Davis v. Harris 
(1888), 40 Ch. D. 190. in goneral, a person wlio receives money or property in 
a fiduciary capacity is treated as an express trustee for tho purpose of depriving 
him of the benefit of tho Statutes of Limitation, other than the Trustee Act, 
1888 (51 & 62 Viet. c. 59), s. 8 (soe Burdick v. Garrick , supra; Re Bell , Lake v. 
Bell (1886), 34 Ch. D. 462 ; Re Sharpe t Re Bennett , Masonic and General Life 
Assurance Co. v. Shaipc, [1892] 1 Ch. 154, 166, C. A.) ; and persons who, 
though strangers to tho trust, participate in a fraudulent breach of trust 
(Barnes y. Aady (1874), 9 Ch. App. 244), or receive trust moneys and deal 
with them in violation of the trust (Lee v. Sanlcey (1873), L. R. 15 Eq. 204), are 
treated as express trustees ; see Wilsrn v. Moore (1834), 1 My. & K. 337, 360; 
Bridgman v. Gill (1857), 24 Beav. 302; Foxton v. Manchester and Liverpool 
Bistrict Banking Co. (1881), 44 L. T. 406 ; and as to “ fiduciary capacity,** see 
the Debtors Act , 1869 (32 & 33 Viet. c. 62), s. 4, exception (3) ; and title 
Contempt of Court and Attachment, VoL VII., p.299. 

(c) Piddocke v. Burt, [1894] 1 Ch. 343 (on the Debtors Act, 1869 (32 & 33 
Viet. c. 62), s. 4 (3) ). As to stockbrokers, see note (g) t p. 169, post . 

(if) Aberdeen Rail. Co. y. BlaHHc Brothers (1854), 1 Mocq. 461, H. Jumper Lord 
Cbanwortit, L.O., at p. 471. 
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trustee for sale may not purchase the trust property from himself (e). 
It makes no difference whether he in fact gains an advantage from 
the transaction or not. If the purchase is made while he is trustee, 
and without the consent of the cestuis que trust, it is necessarily 
invalid, and the cestuis que trust arc entitled either to confirm the 
sale or to take back the property (/). It is the same though the 
trustee has purchased by himself or an agent at auction ( g ), or from 
his co-trustees (7t). 

187. The rule, however, ia not absolute with regard to a 
purchase by the trustee after he has ceased to be a trustee, or when 
he purchases with the consent of his cestuis que trust . He may 
retire from being a trustee, and divest himself of that character, in 
order to qualify himself to become a purchaser ( i ) ; and the sale 
will then be good if he has taken this step sufficiently long before 
the sale to avoid the possibility of his making use of special informa- 
tion acquired by him as trustee (/c) ; or, without ceasing to be 
trustee, he may enter into a contract of sale with the cestui que trust . 
Such a contract will be looked at with jealousy, but it will be 
supported if it is distinct and clear, if it appears that the cestui que 
trust intended that the trustoe should buy, and if there is neither 
fraud, nor concealment, nor advantage taken by the trustee of 
information acquired by him in his character of trustee (£). 

188. A cestui que trust who wishes to set aside a purchase of the 
trust property by the trustee (m) must repay the purchase-money, 
with interest at £4 per cent., and sums expended in repairs and 
permanent improvements, the trustee making an allowance for 
depreciation caused by his acts, and accounting for rents and profits, 
and paying an occupation rent if he has been in occupation (m) ; but 
a trustee who has been guilty of fraud will not have an allowance 
lor improvements (o). 

(e) Re Bloye's Trust (1849), 1 Mac. & G. 488, 495. 

(/) Fox y. Maclcreth , Pitt v. Afadcrelh (1*788), 2 Bro. 0. C. 400; 2 White & 
Tud. L. C., 7th ed., p. 709; Ilardwicke {Loi'd) v. Vernon (1799), 4 Yes. 411; 
FjX parte Lacey (1802), 6 Yes. 025; Ex irnrtc James (1803), 8 Ves. 337, 348; 
Ex parte Bmneit (1805), 10 Vos. 381,388,394; Bandall v. Errinyton (1805), 
10 Yes. 423; Hamilton v. Wright (1842), 9 Cl. & Pin. Ill, II. L. As to sale 
hy a mortgagee to a company of which he is a member, see Farrar v. Farrars , 
Ltd. (1888), 40 Oh. D. 395, 0. A. 

(r/) Ex parte Bennett (1805), lOVes. 381, 393; Ingle y. Richards (No. 1) (1860), 
28 Beav. 361. Tho presence of tho trustoes as buyers is a discouragement to 
others to bid ( Ex parte Lacey , supra, at p. 629). As to purchase by agent, see 
Downes v. Grazebrook (1817), 3 Mor. 200; and compare Delves v. Delves (1875), 
L. E. 20 Eq. 77, 83. 

(ft) Whichcote y. Lawrence (1798), 3 Yes. 740; Hall v. Noyes {circa 1796), cited 
ibid . at p. 748. 

(i) Downes v. Grazebrook , supra , at p. 208. 

\k) Ex parte James , supra , at p. 352 ; see Be Boles and British Land Coh 
Contract , [1902] 1 Ch. 244. 

(i l ) Coles v. Trecothick (1804), 9 Vos. 234, 247; see Ex parte James , supra; 
Morse v. Royal (1806), 12 Ves. 355, 372. 

(m) See, as to his right to do this, Thompson v. Eastwood (1877), 2 App. Gas. 
215, 236; Silkstone and Haigh Moor Coal Co. v. Edey, [1900] 1 Ch. 167. 

(») York Buildings Co. v. Mackenzie (1795), 8 Bro. Pari. Uas. 42; Campbell 
Walker (1800), 5 Ves. 678 ; Ex parte Bennett , supra f at pp. 400, 401, 

\o) Mill y. ffiU (1852), 3 5. U- 8?8, 8Q8, 
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189. The principle applies also to other persons in a fiduciary 
position, and a director or promoter cannot deal on behalf of the 
company with himself or with a firm of which he is a member (p). 
And since the principle depends, not on the subject-matter of the 
agreement, but on the fiduciary character of the contracting party, 
it is equally applicable to real and personal estate, and to mercantile 
transactions ( q ). But the principle does not apply to a person who 
has only the power to become trustee, and has not in fact done so, 
such as, e.g., an executor who has neither proved nor disclaimed (r). 

Sect. 8. — Disability of Trustee to make a Profit . 

190. From the rule that a person shall not be allowed to put 
himself in a position where his interest and duty conflict, it follows 
that a person in a fiduciary position is not allowed, unless otherwise 
expressly provided, to make a profit out of his trust (s). This rule 
obliges him to account for any advantages which ho has obiainod by 
reason of his ownership of the trust property. Benefits acquired 
by him as the owner of the property cannot be retained, but must 
be surrendered for the advantage of those beneficially interested (t). 

And so, if the trustee retains trust money in his own hands, he is 
charged with interest (a) ; and if he mixes it with his own money, 
and employs it in his business, the cestui que trust is entitled to 
take a proportionate share of the profits of the business instead of 
interest (b). 

191. Tho rule has also been inflexibly established that, in 
the absence of a remuneration clause, a trustee shall have no 
allowance for his time and care (c) ; though he is entitled to 

(j?) Aberdeen Rail . Co . v. Blaikie Brothers (1854), 1 Macq. 461, II. L. ; Erlanger 
V. Neiu Sombrero Phosphate Co. (1878), 6 App. Cas. 121 S. 

(5) Aberdeen Rail. Co. v. Blaikie Brothers , supra , at p. 472. 

(r) Clark v. Clark (1884), 9 App. Cas. 733, V. C. And s go as to purchases by 
agents, title Agency, Vol. I., p. 189; by solicitors, title Solicitors; and, 
genorally, title Trusts and Trustees. 

(a) Bray v. Ford , [1896] A. C. 44, per Lord Herschell, at p. 51 ; see 
Barker v. McKenna (1874), 10 Ch. App. 90, 118; Archer's Case , 7? 3 North 
Australian Territory Co., [1892] 1 Ch. 322, 0. A. 

(: t ) Aberdeen Town Council v. Aberdeen University (1877), 2 App. Cas. 544, 
per Lord Cairns, at p. 549. Upon this consideration is based tho constructive 
trust raisod where the trustee ronows a lease in his own favour. And tho trustee 
cannot enjoy the right of sporting over the trust estate ( Webb v. Shaftesbury 
{Earl), Shaftesbury {Earl) v. Arrowsmith (1802), 7 Yes. 480, 488). 

(a) A.-G. v. Alford (1855), 4 De G. M. & G. 843; Blogg v. Johnson (1867), 2 
Oh, App. 225, 228 ; Re Barclay , Barclay v. Andrew , [1899] 1 Ch. 674. 

(5) Docker v. Somes (1834), 2 My, & K. 655. The principle applies also whore 
one who is not expressly a trustee has bought or trafficked with another’s 
money. “The law raises a trust by implication, clothing him, though a 
stranger, with the fiduciary character, for the purposo of making him account- 
able ” {ibid., per Lord Brougham, L.O., at p. 665). But in such a case the con- 
structive trustee is entitled to an allowance for his time and care {Brown v. 
Litton (1711), 1 P. Wms. 140) ; see further pn this subject titles Executors 
and Administrators ; Trusts and Trustees. 

(c) Robinson v. Pett (1734), 3 P. Wms. 249 (2 White & Tud. L. 0., 7th ed., 
p. 606), per Talbot, L.O., at p. 251: “ The reason seems to be that on these 
pretences, if allowed, the trust estate might be loaded and rendered of little 
value *' ; see Moore v. Frowd (1837), 3 My, & Cr. 45, per Lord Cottenham, L.O., 
At p. 50. As to a solicitor-trustee’s remuneration clause, see Re Fish, Bennett 
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his expenses (d), and has a first charge for these on the trust Btar - *• 
estate (e). Disability of 

Sect. 4. — Following Assets. Trustee to 

192. As between cestui que trust and trustee, and persons Profit, 
claiming under the trustee otherwise than by purchase for valuable — * 
consideration without notice, all property belonging to a trust, p^y may t* 
however much it may be changed or altered in its nature or foUowed/ 
character, and all the fruits of such property, whether in its 
original or in its altered state, continue to be subject to or affected 
by the trust (/). Upon this rule is based the doctrine of following 
trust property. The doctrine is not confined to express trustees, 
but applies to all persons in a fiduciary relation (y). Hence, if 
property has been sold, whether rightfully or wrongfully, the cestui 
que trust can take the proceeds of sale if he can identify them. 

There is no distinction between a rightful and a wrongful dis- 
position of the property as regards the right of the beneficial 
owner to follow the proceeds (h). 

If the proceeds have been invested, without the addition of investment! 
further money, in the purchase of other property, the beneficial of P roceeda * 
owner has the right to elect either to take the property purchased, 
or to havo a charge on it for the amount of the trust money (h). If 
the trustee has mixed the trust money with money of his own, and 
has applied the whole in the purchase of property, the beneficial 
owner is entitled to a charge on the property purchased for the 
amount of the trust money, and this ranks before any claim by 
the trustee (Ji). 

Since equity does not admit that money has no ear-mark, the money FoUowing 
itself can be followed in equity ; and whether the trustee mixes it mone y‘ 
with his own money, and retains the whole as money, or places the 
whole in a bank, or invests it in personal securities, effect is given 
to the beneficial owner’s right by allowing him a first charge on 
the whole mass of money, or the securities which represent it (i). 

v. Bennett , [1893] 2 Ch. 413, C. A. ; lie Ghalinder and llerington, [1907] 1 Ok. 58; 
and title Solicitous. 

( d ) A.-G. v. Norwich Corporation (1837), 2 My. & Or. 406, 424 ; see Hide v. 

Haywood (1740), 2 Atk. 126 ; Dawson v. Clarke (1811), 18 Yes. 247, 254. 

(e) Re Exliall Coal Co.. Ltd,, Re Bleckley (1866), 35 Beav. 449. 

(/) Pennell v. Deffell (1853), 4 De G. M. & G. 372, 0. A., per Turner, L.J., 
at p. 388, 

(</) Re Hallett's Estate , Knatchhull v. IJallett (1880), 13 Ch. D. 696, 0. A., per 
Jessel, M.E., at p. 709 ; overruling Re West of England and South Wales District 
Bank , Ex parte Dale Co. (1879), 11 Ch. I). 772, and see per Fry, J., atp. 778. 

Thus, a client's monoy can be followed into the assets of a stockbroker, since ho 
is an agent into whose hands the money is put to bo applied in a particular 
way ( Taylor v. Plumer (1815), 3 M. & S. 562; Re Strachan, Ex parte Cooke 
(1876), 4 Ch. D. 123, C. A.) ; and though the relation of banker and customer 
is in general that of debtor and creditor, yet where a cheque is handed to a 
banker to collect and hold the procoods for the customer, this is a trust and 
tho money can. be followed {Re Drown , Ex parte Plitt (1889), 37 W. R-. 463). 

{h) Re Hallett's Estate , Knatchhull v. Hallett, supra ; and, similarly, whore a 
tenant for life receives tho purchase-money of the property {Price v. JBlakemore 
(1843), 6 Beav. 607). 

(i) Re Hallett’s Estate , Knatchhull v. Hallelt t supra , at p. 711 ; Pennell v. 

Deffell, supra . But the principle does not apply whore money lias not been 
actually received, but only credited in account, so that it is incapable of identifi- 
cation {Re IJallett & Co., Ex parte Blane , [1894] 2 Q. B. 237, C. A.). 
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In such circumstances the rule as to appropriation of payments (£) 
does not apply, and if the trustee draws out any money, the 
drawing will be attributed to his own money, and not to trust 
money which may have been paid into the account earlier ( l ). 
But the right to follow trust money is no more than an equity, 
and it does not prevail against a purchaser for valuable considera- 
tion without notice (m). Where an agent has received money as 
a bribe, there is no trust of the money until it has been declared 
by a judgment to be the principal's property, and till then it 
cannot be followed as trust money (n). 


Refunding by 193. A right to follow assets is allowed in equity in favour of 
legatees. creditors and legatees when an executor has paid away the estato 
of a deceased person to the prejudice of their claims ( o ). 

At suit of A creditor is entitled to follow the assets into whosesoever hands 
creditor. they come ( p ) , and consequently he can require a legatee to refund (q ) ; 

and a specific legatee is under this liability, but without prejudice to 
his rights against the executor or the residuary legatee (r). 

Of'anothei And if the estate was originally insufficient to pay all legacies, a 
legatee. legatee who is unpaid can require a legatee who has been paid more 

than his due proportion to refund [s). This is upon the ground that 


(Je) See Devaynes v. Noble , Clayton's Case (1816), 1 Mer. 572, and title Contract, 
Yol. VII., pp. 449, 452, as to appropriation. 

(1) Re Halldt's Estate, Knatchbull v. Ilallelt (1880), 13 Ch. D. G96, C. A., at p. 724; 
see per Jessel, M.R., at p. 730, overruling on this point Pennell v. Deffell (1853), 
4 De Gh M. & G. 372, 0. A ; see Re Oatway , Ilertslet v. Oatway , [1903] 2 Ch. 356. 
But, as between two trust funds which the trustee has paid into his own account, 
the rule in Clayton's Case , supra, applies, so that the fium first paid iu is held to 
have been first drawn out [Re Ilallett's Estate , Knatchbull v. Hallett , supra , per 
.Fry, J. ; Hancock v. Smith (1889), 41 Ch. D. 456, C. A. ; Re Stemmy, Wood 
v. Stenning, [1895] 2 Ch. 433). 

(wi) Pennell v. Deffell , supra , per Turner, L. J. f at p. 388. Where an executor, 
who is also residuary legatee, charges assets of the testator in favour of a 
mortgagee who has no notice of unsatisfied debts, or that the dealing with the 
assets is improper, his title prevails over that of tho testator’s creditors, although 
he may not obtain tho legal estato in or control over the assets ( Graham v. 
Drummond , [1896] 1 Ch. 968). 

(w) Lister & Co, v. Stubbs (1890), 45 Ch. D. 1, C. A.; Archer's Case , [1892] 1 
Ch. 322, 338, O. A. 

(o) ' The creditor’s right to follow assets is expressly reserved in the statutory 
provisions relating to an executor (Law of Property Amendment Act, 1859 
(22 & 23 Yict. c. 35), ss. 27, 28, 29). 

(p) Newman v. Barton (1690), 2 Ycrn. 205. It is a case of following trust 
funds, since it is a breach of trust for tho executor to pay legacies while the 
debts remain unpaid [Eordham v. Wallis (1853), 10 Hare, 217, 226). 

(q) Noel v. Robinson (1682), 1 Vern. 94; March v. Russell (1837), 3 My. & Or. 
31. Formerly the legatee was required to give security to refund in case 
further debts were discovered ; but, though this was discontinued, his personal 
liability remained ( March v* Russell , supra) ; see Re King , Mellor v. South 
Australian Land Mortgage and Agency Co ., [1907] 1 Ch. 72; National Assurance 
Co. v. Scott , [1909] 1 L ft. 325. The right can be exercised against volunteers 
under tho legatee [ibid .) ; but not against purchasers [Noble v. Brett (1858), 24 
Beav. 499; Dilkes v. Broadmead (1860), 2 De G. F. & J. 566). 

(r) Davies v. Nicolson (1858), 2 De G. & J. 693, 0. A.; Noble v. Brett , supra , 
Where some legatees have been paid out of a fund in court, see Gillespie v. 
Alexander (1827), 3 Russ. 130, 138. 

M Noel v. Robinson , supra ; Anon . (1718), 1 P. Wms. 495; Edwards v. 
Freeman (1727), 2 V , Wms. 435, 447 ; Walcott v. Hall (1788), 2 Bro. C. C. 305 j 
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the payment to the first legatee was in fact improper whether this 
was known to the executor or not (t). Where, on the other hand, 
the estate was sufficient at the time of the payment to one legatee, 
but afterwards there is a deficiency, due either to the executor’s 
insolvency or to accidental loss (w), the paid legatee, who has 
received no more than at the time he was entitled to, cannot be 
required to refund ( v ). 

In general, the executor himself cannot call upon a legatee to 
refund, since, by voluntarily paying the legacy, he admits that the 
assets are sufficient (#); but if the executor has paid under an 
order of the Court he can require the legatee to refund (a) ; and 
so, too, if debts, of which he had no notice at the time of payment, 
are afterwards discovered (l>). But in this respect a distinction 
exists between debts and contingent liabilities — such as a liability 
on unpaid shares — and an executor paying legacies with notice of the 
latter can require the legatee to refund (c), but without interest (d). 
Where an executor has by mistako made an overpayment, though 
ho cannot call for repayment ( e ), he can reimburse himself out of 
funds in which the legatee is interested which remain in his 
hands (/). 


Part VII. — Equitable Defences. 

Sect. 1 . — Equitable Set-off (g). 

194 . Where the nature of dealings between two parties necessi- 
tates the keeping of an account, consisting of receipts and payments, 
debts and credits, on either side, no question of set-off arises. It is 
only by taking the account, and ascertaining the balance, that the 
amount due from one party to the other can be ascertained, and it 
is such balance only that can be recovered. Where there is no such 
current account, but there are simply mutual debts between two 
parties, then apart from statute and the modern rules of procedure, 


goo contra Newman v. Barton (1600), 2 Vcrn. 205 ; and compare Orr v. Kainet 
(1751), 2 Yes. Sen. 19*1. 

(i) See 2 13ro. C. 0. (Belt’s ed.) 305, n. (2). 

(m) Fenwick v. Clarke (1862), 4 De Gk E. & J. 240, 0. A. 

[v) Anon. (1718), 1 I\ Wms. 495 ; Walcott v. Hall (1788), 2 Bro. C. 0. 30 5 ; 
Fenwick v. Clarke, supra ; Peterson v. Peterson (1866), L. B. 3 Eq. Ill ; lit 
Winslow , Frere v. Winslow (1890), 45 Ch. D. 249. 

(x) Hodges v. Waddington (1679), 2 Cas. in Ch. 9; Orr v. Kaines , supra; boo 
title Executors and Administrators. 

(a) Newman v. Barton , supra . 

(b) Nelthrop v. Hill (1669), 1 Gas. in Ch. 135 ; Jewon v. Grant (1677), 3 Swan* 
659 ; seo German v. Colston (1678), 2 Hop. Ch. 137. 

(c) Jervis v. Wolferstan (1874), L. R. 18 Eq. 18 ; Whittaker v. Kershaw (1890), 
45 Ch. D. 320, 0. A. 

(< d ) Jervis v. Wolferstan , supra; see Gittins y, Steele (1818), 1 Swan. 199. 

(e) Hilliard v. Fulford (1876), 4 Ch. D, 389. 

{/) Livesey v. Livesey (1827), 3 Hubs. 287 ; Cooper v. Pitcher (1845), 4 
Hare, 485. 

. (y ) As to set-off in bankruptcy, seo title Bankruptcy, Vol. II., p. 211 ; and, 
generally, see title Set-off and Counterclaim. 
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no right of set-off exists at law, and each party would be obliged to 
sue in a different action to recover his own debt (h). At law a right 
to set off mutual debts between the plaintiff and defendant, or 
between either party and a deceased person of whom the other 
party was executor or administrator, was given by the Statutes of 
Set-off (i) ; and a right of set-off where there have been mutual 
credits, mutual debts, or other mutual dealings has boen, under 
successive bankruptcy statutes, allowed in bankruptcy (fc). 

Before these statutes, the Court of Chancery recognised the right 
to set o ff(Q. It was natural equity that cross-demands should 
compensate each other, by deducting the less sum from the greater, 
and the difference was the only sum which was justly due (m). But 
equity did not allow set-off as between mutual independent debts 
generally. In addition to the existence of cross-demands, it was 
necessary that there should be some special equity to call for a 
Bet-off (n). Such equity existed where, although the debts were 
distinct, one party had given credit to the other on the faith of the 
debt to himself being paid (o). 

And where there are cross-demands between two parties of such 
a nature that, if both were recoverable at law, they would be the 
subject of legal set-off, then if either of the demands is matter of 
equitable jurisdiction, the set-off will be enforced in equity (p). 


(7i) Green v. Farmer (1768), 4 Burr. 2214, per Lord Mansfield, at p. 2221 ; 
compare Dale v. Svllet (1767), 4 Burr. 2133. 

(t) Stat. (1728) 2 Goo. 2, c. 22, s. 13 ; stat. (1734) 8 Goo. 2, c. 24, s. 4 ; both 
now repealed, though only as regards the Supreme Court of Judicature by the 
Civil Procedure Acts Repeal Act, 1879 (42 & 43 Yict. c. 59) ; but the statutory 
right is preserved by R. S. C., Ord. 19, r. 3. 

(k) Beginning with stat. (1704) 4 Ann. c. 17, s. 11; and stat. (1731) 
5 Geo, 2, c. 30, s. 28 ; and now under the Bankruptcy Act, 1883 (46 & 47 Yict. 
o. 52), s. 38. 

(7) Ex parte Stephens (1805), 11 Yes. 24, per Lord Eldon, L.O., at p. 27 ; Ex 
parte Blagden (1815), 19 Yes. 465, 467 ; see Freeman v. Lomas (1851), 9 Hare, 
109, per Turner, Y.-C., atpp. 112, 113. 

! m) Oreenv. Farmer , supra , per Lord Mansfield, C.J., at p. 2220. 
n) Eawson v. Samuel (1841), Cr. & Ph. 161, per Lord Cottenham, L.G., at 
p. 178: “ Equitable set-off exists in cases where the party seeking the benefit 
of it can show some equitable ground for being protected against his adversary's 
demand;” doubting Williams v. Davies (1829), 2 Sim. 461; see Whyte v. O'Brien 
(1824), 1 Sim. & St. 551. Otherwise equity follows the statutory right at law 
{Ex parte Stephens , supra ; James v. Kynnier (1799), 5 Yes. 108). The set-off is 
restricted to liquidated demands (. Eawson v. Samuel , supra; Best v. Hill (1872), 
L« R. 8 C. P. 10), unless the unliquidated claim directly impeaches the right to 
recover the cross-olaim {Piggott v. Williams (1821), Madd. & G. 95). 

(o) Thus, where A. is indebted to B. in £10,000 on bond, and B. borrows of 
A. £2,000 on his own bond, the bonds being payable at different times, the 
nature of the transaction leads to the presumption that there was a mutual 
credit between the parties as to the £2,000, as an ultimate set-off pro tanto from 
the debt of £10,000 (Story, s. 1435). In all cases of mutual credit it is natural 
justice and equity that only the balance should be paid {Lanesborough {Lord) 
y. Jones (1716), 1 P. Wins. 325, per Lord Cowter, L.O., at p. 326) ; this is basea 
on the presumed intention or agreement of the parties ; 44 the least evidence of 
an agreement for a stoppage [t.r. a set-off] will do ; and in these cases equity 
will take hold of a very slight thing to do both parties right ” {Jeffs v. Wood 
(1723), 2 P. Wms. 127, 130 ; see Ex parte Prescot (1753), 1 Atk. 230, 231). 

( p ) Clark v. Cort (1840), Cr. & Ph. 154 ; Freeman v. Lomas , supra ; 
Compare Thornton v. Maynard (1875), L. R. 10 O. P. 695, 699 ; Taylor v. 
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But equity, following the law, usually requires »tb at the debts which Sect, i, 
are to be set off against each other shall be due from and to the Equitable 
parties in the same right. It does not allow a set-off of debts Set-ofL 
accruing in different rights (q) — as of a joint debt against a separate 
debt (r) — unless there is a series of transactions clearly showing that 
joint credit was given on account of the separate debt (s) ; or of a 
debt due from an executrix and residuary legatee against a debt due 
to her testator (t). 

In order that demands may be set off against each other, it is 
necessary that each should be recoverable by action (a), since set- 
off is in the nature of a cross-action ( b ), and set-off cannot be used 
so as indirectly to make a debt transferable which is by statute not 
transferable (c). Where, under an order of the court or an 
arbitrator’s award, each party has to pay a sum to the other, the 
sums are set off (d) ; but there is no sot off of costs in independent 
proceedings (e). 

195. Where a testator leaves a legacy or a share of residue to Retainei at 
his debtor, the debtor is not entitled to receive anything out of the ^ ebt out of 
estate until he has paid his debt, and consequently the executor can 
retain the debt out of the legacy or share of residue, even though it residua, 
is 8tatute-barred(/). Where the debtor has become bankrupt 

Taylor (1875), L. B. 20 Eq. 155, 160 ; see, genorally, title Set-off and Counter- 
claim. 

(o) Story, s. 1437 ; Freeman v, Lomas (1851), 9 llare, 109, 114 ; see Caven- 
dish v. Qeaves (1857), 24 Beav. 1G3 ; Black & Co.'s Case (1872), 8 Ch. App. 254, 261 ; 

Phillips v. Howell, [1901] 2 Ch. 773. Eor cases whore set-off was allowod, or a 
debt extinguished, where the debt was tho husband’s, and a sum was due to the 
wife, soe lie Price, deceased, Price v. Price (1S79), 11 Ch. D. 163, C. A. ; lie 
Batchelor, Sloper v. Oliver (1873), L. B. 16 Eq. 481 ; Be Briant, Pouller v. Shackel 
(1888), 39 Ch. D. 471. A debt may be set off though acquired by assignment 
[Bennett v. White (1910), 103 L. T. 52, C. A., reversing S. C. [1910] 2 K. B. 1). 

(r) Fjx parte Ticoyood (1805), 11 Ves. 517 ; Addis v. Knight (1817), 2 Mer. 117, 

122 ; but this may be done in the interest of a joint debtor who is a surety ( Ex. 
parte Hanson (1811), 18 Yes. 232 ; (1806), 12 Vos. 346), or whore there is fraud 
raising a special equity to a set-off (Ex parte Stephens (1805), 11 Vos. 24). 

(a) Vulliamy v. Noble (1817), 3 Mer. 593, 618. 

(t) Bishop v. Church (1748), 3 Atk. 691 ; see Cherry v. Boulthee (1839), 4 
My. & Or. 442 ; Freeman v. Lomas, supra; Middleton v. Pollock, Ex parte Mayes 
(18*75), L. R. 20 Eq. 29; Re Willis , Percival & Qo Ex parte Morier (1879), 

12 Ch. D. 491, 0. A. But set-off may bo allowed aa betwoon a debtor to the 
estate and the administrator and sole next of kin after tho estate has been 
cleared (Jones v, Mossop (1844), 3 Hare, 568). 

(а) Francis v. Dodsworth (1847), 4 0. B. 202, 220 ; Rawley y. Rawley (1876), 

1 Q. B. D. 460, 0. A. ; Smith v. Betty , [1903] 2 K B. 317, O. A. 

(б) Walker v. Clements (1850), 15 Q. B. 1046; soe R. S. C., Ord. 19, r. 3. 

Hence a statute-barred debt cannot be set off against a debt not barred {Walker 
T. Clements , supra). 

(c) Gathercole v. Smith (1881), 17 Oh. D. 1,0. A. 

(d) Pringle v. Gloag (1879), 10 Oh. D. 676; R. S. C., Ord. 65, ri\ 14, 27 (21); 
see Goodfellow v. Gray , [1899] 2 Q. B. 498, 0. A. 

(e) David v. Rees, [1904] 2 K B. 435, O. A. ; Bake v. French , [1907] 1 Ch. 

428 ; and see title Set-off and Counterclaim. 

(/) Courtenay v. Williams (1844), 3 Hare, 539; Coates v. Coates (1864), 33 
Beav. 249; and see title Executors and Administrators. This is a right of 
the executor to pay himself out of tho fund in hand, rather than set off 
{Cherry v. Boulthee , supra, at p. 447) ; and where the legatee is entitled to 
a share of residue, it may he referred to the principle that a debtor to an estate 
must contribute to the general mass of the estate what he owes to it before he 




1G4 


Equity. 


Sect. i. 

Equitable 

Set-off. 


No set-oil 
agaiDBt calls 
in winding- 
op. 

Assignee of 
chose in 
action. 


Release. 


in the lifetime of thfi testator, the executors are entitled to receive 
only dividends on the debt, and they are not entitled to retain Hie 
whole debt out of the legacy (g), notwithstanding that the testator 
did not prove in the bankruptcy (h). But if the bankruptcy occurs 
after the testator’s death, the executors are entitled to retain the 
legacy to meet the debt (i), if the debt is ascertained (Ic) and they 
havo not proved in the bankruptcy ( l ). 

In the winding up of companies a creditor of the company who is 
also a shareholder is not allowed to set off the debt against calls on 
his shares ; before participating as a creditor in the assets, he must 
make the contribution to the assets which is due from him (in). 

An assignee of a chose in action takes subject to rights of set-off 
between the debtor and creditor (»), unless expressly excluded by 
the contract creating the chose in action or otherwise (o). 

Sect. 2. — Release and Waiver. 3 

196 . At law a right of action arising solely on an instrument 
under seal can only be released under seal; a right of action 
arising otherwise can be discharged either by release under seal or 
by accord and satisfaction ( p) ; but in equity an agreement to 
release the right made for valuable consideration is in all cases 
effective as a release, and this rule now applies both to legal and 
equitable rights ( q ). Moreover, although there is no consideration, 


can claim an aliquot Bhare out of it {Re Aker man, Akcrman v. Akerman , [1891] 
3 Ch. 212, 219) ; out the share must be payable to the debtor as legatee, not to 
a legatee under whom the debtor claims [Re Brute, Lawford v. Bruce , [1908] 
2 Ch. 682, 0. A.) ; and the debt must be immediately payable (Re Abrahams, 
Abrahams v. Abrahams , [1908] 2 Ch. 69). Executors cannot retain the debt 
after they havo appropriated funds to meet the legacy and have become trustoos 
of it (Ballard v. Marsden (1880), 14 Ch. D. 374). As to the application of the 
principle between a company and a debenture-holder, see Re Goy & Go., Ltd., 
Farmer v. Gay & Co., Ltd., [1900] 2 Ch. 149. 

(q) Cherry v. Boultbee (1839), 4 My. & Cr. 442; lie Orjpen, Beswick v. Orpen 
(1880), 16 Ch. D. 202. 

(h) Re Hodgson, Hodgson v. Fox (1878), 9 Ch. D. 673. 

[i) Re Watson, Turner v. Watson, [189GJ 1 Ch. 925. 

(k) Re Binns , Lee v. Binns , [1896] 2 Ch. 584. 

(Z) Armstrong v. Armstnng (1871), L. R. 12 Eq. 614; Stammers v. Elliott 
(1868), 3 Oh. App. 195 ; compare as to claims in winding-up, Re West Coast Gold 
Fields , Ltd., Rowe's Trustee's Claim, [1906] 1 Ch. 1, C. A. 

(m) QruseWs Case (1866), 1 Oh. App. 528 ; lie West of England Bank, Ex parte 
Brown (1879), 12 Oh. D. 823 ; Re. Auriferous Properties, Ltd., [1S98] 1 Ch. 691; 
Re Hiram Maxim Lamp Co., [19031 1 Ch. 70. 

(n) Roxbtvrghev. Cox (1881), 17 Cn. D. 520, 526, C. A. ; Newfoundland (Govern- 
ment) v. Newfoundland Rail. Co. (1888), 13 App. Cas. 199 ; compare Green v. Sevin 
(1879), 13 Ch. D. 589, where in specific performance the defendant was allowed 
to deauct his costs from the purchase-money against a mortgagee whose mort- 
gage was subsequent to the contract of sale. 

(o) E.g., under the common clause in debentures making them assignable 
free from equities. As to set-off between a company and a trade customer 
notwithstanding a floating charge created by debentures, see Bigger staff v. 
Rowatt's T Wharf, Ltd., Howard v. Ro watt's Wharf, Ltd., [1896] 2 Ch. 93, 0. A. ; 
Nelson (Edward) & Co., Ltd . v. Faber & Co., [1903] 2 IC. 13. 367 ; and see p. 104, 
ante . 


( P ) See title Contract, . Yol. VII., pp. 441 et sea., where these and other 
methods of discharging a right of action are discussed. 

(q) Steeds v. Steeds (1889), 22 Q. B. JX 537 ; Edwards v. Walters , [1896] 2 Oh. 
157, 168, O. A* 
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Release of an equitable right of action can,, it would seem, be shot. 2. 
effected by instrument under hand, or even verbally, provided the Release and 
intention is to grant an immediate release (r) ; and such a release. Waive r, 
though not in itself effective as to a legal right of action, will * ■ 
become effective if the legal right of action is subsequently extin- 
guished (s). But in practice a gratuitous release of a legal or 
equitable right of action should be under seal. 

197, Waiver is the abandonment of a right, and is either Waiver, 
express or implied from conduct. A person who is entitled to the 
benefit of a stipulation in a contract or of a statutory provision (£) 
may waive it, and allow the contract or transaction to proceed as 
tl lough the stipulation or provision did not exist. Waiver of this 
kind depends upon consent (a), and the fact that the other party 
has acted upon it is sufficient consideration ( b ). Where the waiver 
is not express, it may bo implied from conduct which is inconsistent 
with the continuance of the right (c). 

Where the right is a right of action, or an interest in property, 
an express waiver depends upon the same considerations as a 
release. If it is a mere statement of an intention not to insist upon 
the right, it is not effectual unless made with consideration ; but 
where there is consideration the statement amounts to a promise 
and operates as a release (d). And although there is no express 

(r) The gratuitous release of an equitable demand appears to be subject to 
the same considerations as the gratuitous assignment or release of an equitable 
interest in property ; see title Deeds and Other Instruments, Vol. X., pp. 376, 

377, and the discussion there of lie Hancock , Hancock v. Berrey (1888), 57 L. J. 

(ch.) 793. And there seems to be no objection to its being verbal, provided 
the evidence of the release is clear ; compare Strong v. Bird (1874), L. R. 18 
Eq, 315 ; but the evidence must show an immediate release, not a mere expres- 
sion of intention not to enforce the debt {Byrn v. Godfrey (1798), 4 Ves. 6). ( 

(s) Strong v. Bird , supra; and see other cases cited note (tt), p. 98, ante. 1 

( t ) But sometimes waiver of a statutory provision is forbidden, e.g., the 
“ waiver clauso ” in a prospectus (Companies (Consolidation) Act, 1908 (8 Bdw. 7, 
c. 60), s. 81 (4) ). 

(а) E.g., waiver of notice prior to sale by a mortgagee ( Selwyn v. Gar fit 
(1888), 38 Ch. D. 273, C. A., per Bowen, L.J., at p. 284 : “ waiver is consent to 
dispense with the notice ” ; Re Thompson and Holt (1890), 44 Ch. I). 492) ; and as 
to waiver of stipulations in a contract, seo title Contract, Vol. VII. ; and as to 
parol waiver of the contract itself, seo Price y. Dyer (1810), 17 Ves 356. Delay 
is not necessarily waiver, though it may be evidence of waiver ( Selwyn v . Gar fit, 
supra) ; and see Damley {Earl) v. London , Chatham and Dover Rail . Co. (1867), 

L. R. 2 H. L. 43. 

(б) See Re Stolcoe, Ex parte Moore { 1876), 2 Ch. D. 802, C. A. (waiver of 
statutory requirement as to time for disclaimer by trustee in bankruptcy). 

(c) Ktene v. Biscoe (1878), 8 Ch. D. 201, 203 (acceptance of mortgage interest 
in arrear not inconsistent with, and therefore not a waiver of right to call in 
principal for non-punctual payment; but see Norton v. Wood (1830), 1 Russ. & 

At. 178). As to waiver of forfeiture or of notice to quit, see title Landlord and 
Tenant. 

► (d) « A waiver is nothing unless it amounts to a release. It is by a release, 

or something equivalent only, that an equitable demand can be taken away. A 
mere waiver signifies nothing more than an intention not to insist upon the 
right, which in equity will not without consideration bar the right any more 
than at law accord and satisfaction would be a plea ” {Stackhouse v. Barnston 
(1805), 10 Ves. 453, per Grant, M.R., at p, 466). Similarly a promise not to 
* enforce an accrued legal right, e.g., a right to seize goods under a bill of sale, is 
not binding unless there is consideration for it, or the debtor has altered his 
position {William* v. Stem (1879), 5 Q. B. D. 409, 0. A.). 
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Waiver, the person entitled to the right may so conduct himself 
that it becomes inequitable to enforce it, and this is sometimes 
called an implied waiver. But in such cases the right is lost either 
on the ground of estoppel, or of acquiescence, whether by itself or 
accompanied by delay (c). 

198. For a release ( f) or waiver (g) to be effectual it is essential 
that the person granting it should be fully informed as to his rights ; 
and similarly, a confirmation of an invalid transaction is inoperativo 
unless the person confirming knows of its invalidity ( h ). 

Sect. 8. — Acquiescence . 

199. The term “ acquiescence ” is used in two senses. In its 
proper legal sense it implies that a person abstains from interfering 
while a violation of his legal rights is in progress (i) ; in another 
sense it implies that he refrains from seeking redress when a 
violation of liis rights, of which he did not know at the time, is 
brought to his notice. Here the term is used in the former sense ; 
in the second sense acquiescence is an element in laches ( k ). 

200. Acquiescence operates by way of estoppel. It is quiescence 
in such circumstances that assent may reasonably be inferred, 
and is an instanco of estoppel by words or conduct (l). Conse- 
quently, if the whole circumstances are proper for raising this 
estoppel, the party acquiescing cannot afterwards complain of the 
violation of his right. For this purpose the lapse of time is of no 
importance. He is estopped immediately by his conduct ; and 
hence the effect of acquiescence is expressly preserved by the Beal 


(e) Thus, from the open use of premises for many years in violation of a 
restrictive covenant a waiver or release of the covenant will be presumed 
(Ihpworth v. Pickles, [1900] 1 Ch. 108). A cestui rjue trust who obtains part 
satisfaction of a breach of trust does not thereby waive his right to further 
relief (lie Cross , Harston v. Tenison (1882), 20 Ch. £). 109, 122, 0. A.). 

(/) Pmey v. Desbouverie (1734), 3 P. Wms. 315 ; Jtamsden v. Hylton , Hylton 
▼. Biscoe (1751), 2 Yes. Sen. 304; see McCarthy v. Becaix (1831), 2 Bubs. & M. 
614. 

(g) Vyvyan v. Vyvyan (1861), 30 Beav. 65 ; see Moxon v. Payne (1873), 8 
Ch. App. 881, 885 ; Federal Supply Co. v. Artgelirn (1910), 26 T. L. B. 626, P. 0. 

(h) Crowe v. Ballard (1790), 3 Bro. C. C. 117 ; Roche v. O l Brien (1810), 1 
Ball & B. 330; Savery v. King (1856), 5 H. L. Cas. 627. 

(i) If a party having a right stands by and sees anothor dealing with tlfb 
property in a manner inconsistent with that right, and makes no objection 
while the act is in progress, ho cannot afterwards complain. That is the propor 
sense of the word i acquiescence ’ (Leeds (Duke) v. Amherst (Earl) (1846), 2 Ph. 
117, per Lord Cottenham, L.O., at p. 124). 

(It) See p. 169, post . 

(1) Be Bussche v. Alt (1878), 8 Ch. D. 286, 0. A. ; compare Kent v. Jackson 
(lo51), 14 Beav. 367. Tne estoppel rests upon the circumstance that the party 
standing by in effect makes a misrepresentation as to a fact, namely, his own 
title. A mere statement that he intends to do somethin g-r-as to abandon his 
right — is not enough (Jorden v. Money (1854), 5 H. L. OaB. 185, 214, 215; 
Citizen 6* Bank of Louisiana v. First National Bank of New Orleans (1873), 
L. B. 6 H. L. 352, 360). The principle of estoppel by representation applies 
both in law and in equity, though its application to acquiescence is equitable 

! eee Ashb., p. 635; and see title Estoppel, post ; R. v. Butierton (Inhabitants) 
1796), 6 Term Bep. 554, 556k 
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Property Limitation Act, 1888 (m), s. 25, as regards matters falling saor. s. 
within that statute. But when once the violation has been com* Accoies* 
pleted without any knowledge or assent upon the part of the person cence. 

whose right has been infringed, the legal result is quite different. A — 

right of action has then vested in him which, as a general rule, 
cannot be divested without accord and satisfaction or release n «de r 
seal (n). 

201. When A. stands by while his right is being infringed Element® in 
by B., the following circumstances must be present in order that the eBt °PP el ‘ 
the estoppel may be raised against A. (a) : (1) B. must be mistaken 

as to his own legal rights ; if he is aware that he is infringing the 
rights of another, he takes the risk of those rights being asserted ( b ) ; 

(2) B. must expend money, or do some act, on the faith of his 
mistaken belief (c) ; otherwise, he does not suffer by A.’s subsequent 
assertion of his rights ; (8) acquiescenco is founded on conduct with 
a knowledge of one’s legal rights, and hence A. must know of his 
own rights (d) ; (4) A. must know of B.’s mistaken belief ; with that 
knowledge it is inequitable for him to keep silence and allow B. to 
proceed on his mistake (c ) ; (5) A. must encourage B. in- his 
expenditure of money or other act, either directly or by abstaining 
from asserting liis legal right (/). 

202. The doctrine of acquiescence operating as an estoppel has Application* 
been applied where a person interested in property, whether as of * ho Y 
owner or incumbrancer, has stood by while another has purchased es ppe 
what he supposed to be a good title to the property; thus the person so 
standing by cannot afterwards set up his title against the innocent 


(m) 3 & 4 Will. 4, c. 27, s. 25. 

(rc) Be Bussche v. Alt (1878), 8 Ch. D. 280, 0. A. ; sec p. 164, ante . 

(a) Willmott v. Barber (1880), 15 Ch. I). 96, per Fey, J., at p. 105 ; Civil 
Service Musical Instrument Association v Whiteman (1899), 68 L. J. (cn.) 484. 

(b) If a person builds on land of another knowing him to be the owner 
thereof, there is no principle of equity which would prevent the owner from 
claiming the land with the benefit of all the expenditure on it ( Eamsden v. Dyson 
(1866), L. R. 1 II. L. 129, per Lord Cranworth, L.C., at p. 141 ; compare 
Rennie y. Young (1858), 2 De G. & J. 136, C. A. ; Story, s. 799 b). 

(c) Dann v. Spurrier (1802), 7 Yes. 231, 235 ; Rochdale Canal Co. v. King 
(1851), 2 Sim, (n. 8.) 78 ; Archbold v. Scully (1861), 9 II. L, Cus. 360, 383. 

(d) Neesom v. Clarkson (1845), 4 Haro, 97. 

(e) The knowledge by A. of B.’s mistake imposes on A. the duty to undeceive 
him. “The doctrine as to a person lying by so as to create an equity against 
him arises .... if he knows facts which are unknown to the other persons 
acting in violation of the right which those facts give, and does not inform them 
about it, but lies by and lets them run into a trap ” {Russell v. Watts (1883), 25 
Ch. D. 559, C. A., per Cotton, L. J., at p. 576), a principle not affected by the 
reversal of the decision on appeal (10 App. Oas. 590) ; it is his duty to be active 
and to state his adverse title ( Ramsden v. Dyson , supra, at p. 141 ; Ashb., 
p. 636). The duty to give information is of course still greater when the 
person lying by, and permitting expenditure by another, is in a fiduciary 
relation to that other (see Cawdor {Lord) v. Lewis (1835), 1 Y. & 0. (ex.) 427). 

(/) The estoppel is founded on the consideration that it is fraudulent under 
the circumstances for A. not to give notice to B. (see Savage v. Foster (1723), 9 
Mod. Rep. 35 ; 1 White & Tud. L. C., 7th ed., p. 455). But if he gives notice 
of a claim, this is sufficient to avoid the equity against him, although he does 
not repeat it while the expenditure is being incurred, and although the claim is 
excessive {Clare Hall {Master etc.) y. Harding (1848), 6 Hare, 273). 
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Shot. 1 purchaser ( 0 ), or a parson deriving title under him(/t). And it has been 
Acqules- applied where the owner, knowing his own title to land, has Buffered 

cence. another who was ignorant of that title to expend money on the land 

in buildings or other improvements (i) ; and the person so expending 
money will be entitled to have his supposed title to the property 
confirmed ( k ), or, at any rate, to be compensated for his outlay (l). 

Sect. 4. — Lachet. 

The defence 203. A plaintiff in equity is bound to prosecute his claim 
of lacbea. without undue delay. This is in pursuance of the principle which 
underlies the Statutes of Limitation, vigilantibus et non dormientibus 
lex succurrit (m). A court of equity refuses its aid to stale demands, 
where the plaintiff has slept upon his right and acquiesced for a 
great length of time (»). He is then Baid to be barred by his laches. 
The defence of laches, however, is only allowed where there is no 
statutory bar. If there is a statutory bar, operating either 
expressly or by way of analogy, the plaintiff is entitled to the full 
statutory period before his claim becomes unenforceable (o) ; and 

(g) “ For it was apparent fraud in him not to give Dotice of his title to the 
intended purchaser ” ( Savage v. Foster (1723). 9 Mod. Eep. 35 ; see Ilobba v. Norton 
(1682), 1 Yern. 136; CYare v. Bedford {Karl) (1690), 13 Yin. Abr. 536; 2 Yern. 
151 ; cited in Bath [Earl) v. Mountague [Earl) (1693), 3 Cas. in Ch. 55, 85, 104; 
Berriaford v. Mihvard (1740), 2 Atk. 49 ; Nicholson v. Hooper (1838), 4 My. & 
Cr. 179, 185, 186; Boyd v. Belton (1844), 1 Jo, & Lat. 730; Stronge y. Hawkes 
(1853), 4 De G. M. & G. 186, 196, C. A. ; Olliver v. King (1856), 8 De G. M. & 
G. 110, C. A. ; compare Vaughan v. Vanderstegen (1854), 2 Drew. 363 ; Sharpe 
v. Foy (1868), 4 Ch. App. 35 ; Re Lush? a Trusts (1869), 4 Ch. App. 591). 
Ordinarily, ignorance of his title on the part of the person standing by prevents 
the estoppel being raised against him ( Dyer v. Dyer (1682), 2 Oas. in Ch. 108) ; 
but not in the case of a marriage settlement ; at any rale where he is a near 
relation of one of tho Bpouses (Teasdale v. Teaadale (1726), Cas. temp. King, 
69 ; see Olliver v. King, supra , at p. 118). A married woman cannot be deprived 
of her separate property, as to which she is restrained from anticipation, by 
estoppel [Bateman [Lady) v. Faber , [1898] 1 Ch. 144, C. A.). 

[h) Nicholson v. Hooper , supra. 

(t) Ilumng v. Ferrers (1710), Gilb. (ch.) So; Fast India Co. v. Vincent (1740), 
2 Atk. 83; Steed v. Whitaker (1740), Barn, (ch.) 220; Stiles v. Cowper (1748), 3 
Atk. 692; Shannon v. Bradstreet (1803), 1 Sch. & Lef. 52, 73, 74; see Oxford's 
[Earl) Case (1615), 1 Eep. Ch. 1 ; 1 White & Tud. L. 0., 6th ed., p. 730. 

(k) Ramsaen v. Dyson (1866), L. E. 1 H. L. 129, per Lord Cr an worth, L.C., 
atp. 140: “If a stranger begins to build on my land supposing it to be his 
own, and I, perceiving his mistake, abstain from setting him right, and leave 
him to persevere in his error, a court of equity will not allow me afterwards 
to assert my title to the land on which he had expended money on the sup- 

? osition that the laud was his own ” ; Proctor v. Bennis (1887), 36 Ch. D. 740, 
60, C. A. ; boo Powell v. Thomas (1848), 6 Hare, 300. 

(1) Neesom v. Clarkson (1845), 4 Hare, 97 ; see Plimmer v. Wellington Corpora - 
tion (1884), 9 App. Cas. 699, 1\ C. ; and compare Clavering's Case (undated), 
citod in Jackson v. Cator (1800), 5 Ves. 688, 690. 

(m) Cholmondeley (Marquis) v. Clinton [Lord) (1820), 2 Jac. & W. 1, 140. 

[n) Smith v. Clay (1767), 3 Bro. C. 0. 639, n., per Lord Camden; see Pickering 
V. Stamford (Lord) (1793), 2 Yes. 272, 280. 

(o) Archhold v. Scully (1861), 9 H. L. Cas. 360, per Lord Wensleydale, at 
p. 383; Rochdale Canal Co. y. King (1851), 2 Sim. (n. 8.) 78, 89; Re Baker , 
Collins v. Rhodes , Re Seaman, Rhodes v. Wish (1881), 20 Ch. D. 230, C. A. ; 
Re Maddever, Three Towns Banking Co. y. Maddever (1884), 27 Ch. D. 523, 
C. A. ; Penny v. Allen (1857), 7 De G. M. & G. 409, 426 ; see Moors v. Marriott 
(1878), 7 Ch. D. 543, 546; Re Birch , Roe v. Birch (1884), 27 Ch. D. 622 : and 
compare Eldridge v. Knott (1744), 1 Cowp. 214. 
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an injunction in aid of a legal, right is not barred till the legal Sect. 4. 
right is barred ( p ), though laches may be a bar to an interlocutory Laches, 
injunction (q). — 

204. The legislature, in enacting a statute of limitation, The nature of 
specifies fixed periods after which claims are barred ; equity does lachea * 

not fix a specific limit, but considers the circumstances of each 
case(r)- In determining whether there has been such delay 
as to amount to laches the chief points to be considered are 
(1) acquiescence on the plaintiff’s part, and (2) any change of 
position that has occurred on the defendant’s part. Acquiescence 
in this sense does not mean standing by while the violation- of a 
right is in progress, but assent after the plaintiff has become aware 
of the violation. It is unjust to give the plaintiff a remedy where 
he has by his conduct done that which might fairly be regarded as 
equivalent to a waiver of it ; or where by his conduct and neglect 
he has, though not waiving the remedy, put the other party in a 
position in which it would not be reasonable to place him if the 
remedy were afterwards to be asserted. In such cases lapse of 
time and delay are most material. Upon these considerations rests 
the doctrine of laches (*). 

205. The chief element in laches is acquiescence, and sometimes Acquiescence 
this has been described as the sole ground for creating a bar in * s element 
equity by the lapse of time (t). Acquiescence implies that the m ac e9# 
person acquiescing is aware of his rights, and is in a position to 
complain of an infringement of them (a). Hence acquiescence 

depends on knowledge, capacity, and freedom. As regards 
knowledge, persons cannot be said to acquiesce in the claims of 
others unless they are fully cognisant of their right to dispute 


( p) Full wood v. Fallwood (1878), 9 Ch. D. 176; compare Cooper v. Ilubbuck 
(I860), 30 Beav. 160, 107. 

a Johnson y. Wyatt (1863), 2 De G. J. & S. 18 ; especially where expenditure 
een incurred by the defendant ( Birmingham Canal. Co. v. Lloyd (1812), 18 
Yes. 515 ; Great Western Bail, Co. v. Us ford, Worcester and Wolverhampton Bail, 
Co. (1853), 3 De G. M. & G. 341, 350, C. A.). 

(r) Smith v. Clay (1*767), 3 Bro. O. O. 639, n. 

(a) Lindsay Petroleum Co. v. Hurd (1874), L. R. 5 P. 0. 221, per Lord 
Selborne, atp. 239 : “Two circumstances always important in such cases are, 
the length of the delay and the nature of the acts done during the interval, 
which might affect either party and cause a balance of justice or injustice in 
taking the one course or the other, so far as relates to the remedy ” ; see 
Erlanger v. New Sombrero Phosphate Co. (1878), 3 App. Gas. 1218, per Lord 
Blackburn, at p. 1279; Be Sharpe , Be Bennett , Masonic and General Life 
Assurance Co. y. Sharpe , [1892] 1 Oh. 154, 168, 0. A. ; Rochefoucauld v. Boustead 
[1897] 1 Ch. 196, 210, 0. A. ; Be Gallard, Ex parte Gallard , [1897] 2 Q. B. 815. 

(t) “ Length of time, where it does not operate as a statutory or positive bar, 
operates, as I apprehend, simply as evidence of assent or acquiescence,” per 
Turner, L.J., in Life Association of Scotland v. Siddal , Cooper v. Greene (1861), 
3 De G. E. & J. 58, 72, C. A. ; compare Morse v. Royal (1806), 12 Yes. 355, 374. 

(a) Prom the difficulty of concerted action, laches' is less readily imputed to a 
class than to an individual (A.-G. v. Bradford Canal ( Proprietors ) (1866), 
L. R. 2 Eq. 71, 82; Evans v. Smallcombe (1868), L. R. 3 H. L. 249, 259; 
Boswell v. Cooks (1884), 27 Ch. D. 424, 457, C. A.). As to acquiescence by share- 
holders in ultra vires acts of directors, see London Financial Association y. Kelk 
(1884), 26 Oh. D. 107, 152; Be Sharpe , Be Bennett, Masonic and General Life 
Assurance Co, v. Sharpe , supra. 
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Biot* *. them ( b ). But it ii cot necessary that the plaintiff should have 

Laches, known the exact relief to which he was entitled ; it is enough that 

— h'e knew the facts constituting his title to relief (c). As regards 
capacity, there is no acquiescence, and laches is not imputed, while 
the party is under the disability of infancy or lunacy (d ) ; but it 
may be imputed to a married woman (e). As regards freedom, a 
person does not acquiesce while he is subject to such circumstances 
of undue -influence or other pressure as to deprive him of the 
ability to give a true consent, and laches is not imputed until he is 
released from the position in which lie is placed by these circum- 
stances (/). Poverty, added to other circumstances, is a material 
ingredient in deciding whether laches is to be imputed to a vendor 
who seeks to avoid a sale ; but by itself it does not prevent a waiver 
of a right (g). A remainderman may assent to a breach of trust 
while his interest is still future, and he will then be debarred 
from complaining of it; but ordinarily he is not bound to enforce 
his rights, and delay does not prejudice him till after his interest 
has fallen into possession (ft). Moreover, there is no laches until 
the person entitled is ascertained ( i ). 

; 1 r* • ■ 

a , Marker v. Marker (1851), 9 Haro, 1, 16; see Burrows v. Walls (1855), 5 
. M. & G. 233 ; Beauchamp (Earl) v. Winn (1873), L. R. 6 II. L. 223, 249; 
La Banquc Jacques- Cartier v. La Banque d'Epargne de la Cite et da District de 
Montreal (1887), 13 App. Cas. Ill, 118, P. 0.; Rees v. De Bernardy , [1896] 
2 Ch. 437, 445. Under tlie Statutes of Limitation ignorance does not prevent 
the running of the statute (Rains v. Buxton (1880), 14 Ch. D. 637, compare 
Adnam v. Sandwich (Earl) (1877), 2 Q. B. D. 485, 490; Irish Land Commission 
v. White , [1896] 2 I. R. 410) ; save in case of fraud (Gibbs v. Guild (1882), 9 
Q. B. J). 59, C. A.). 

(c) See Lindsay Petroleum Co. v. Hard (1874), L. R. 5 P. C. 221, at p. 241 ; 
but ordinarily a man is not held to confirm a title unless he was fully aware at 
the time, not only of the fact upon which the defect of title depends, but of the 
consequence in point of law (Cockerell v. Cholmeley (1830), 1 lluss. & M. 418, 
423) ; though, in general, when the facts are known from which a right arises, 
the right is presumed to be known (Stafford v. Stafford (1857), 1 De G. & J. 
193, 202, O. A.). If he has been mistaken as to his rignts, he is not guilty 
of laches lintil he has discovered the mistake, or has had reasonable means 
of doing so (Brooksbank v. Smith (1836), 2 Y. & C. (ex.) 56 ; Baker v. 
Courage & Co. 9 [1910] 1 K. B. 56 ; see Stone v. Godfrey (1854), 5 De G. M. 
& G. 76). 

(d) March v. Russell (1837), 3 My« & Cr. 31; Young v. Harris (1891), 65 
L. T. 45; see Watson v. Toone (1820), Madd. & G. 153. 

' («) Derbishtre v. Home (1853), 3 De G. M. & G. 80, 102, O. A. ; compare 
Spratoge v. Lee , [1908] 1 Ch. 424, 431 ; and see Heath v. Wickhafn (1880); 5 
L. R. Ir, 285. And now under the Married Women’s Property Act, 1882 
(45 & 46 Viet. Q. 75), a married woman is for this purpose in the position of a 
feme sole. 

(/) Aylward v. Kearney (1814), 2 Ball & B. 463, 477 ; Gregory v. Gregory 

S , Coop. G. 201 ; Roberts v. Tunstall (1844), 4 Hare, 257 ; Allcard v. 

;r (188th 36 Ch. D. 145, 163, C. A. ; see Purcell v. M'Namara (1806), 14 
Ves. 91; and compare Dunbar v. Tredeiimck (1813), 2 Ball & B. 304, 317; 
Gowlattd v. Be Faria (1811), 17 Vos. 20. 

(g) Roberts v. Tunstall , supra, 

(A) Life Association of Scotland v. Siddal. Cooper v. Greene (1861), 3 
Db G. P. & J. 68, 73, 0.' A. ; Price vV Blakemore (1843), 6 Beav. 607 ; Kirwdn v. 
Kennedy (1869), 31. R. Eq/472, 484 ; Bennett, v: Colley (1833), 2 My. & K. 225 ; 
Mehrtens v. Andrews (1839), 3 Beav. 72 ; see Butler v. Carter (1868), L. R. 6 Eg* 
276. But the omission or the remamaerman to take steps to have the fund 
aepni£d may bar him (Re Taylor, Atkinson v. Lord (1900), 81 L. T. 812) , 

(t) Cater v. Croydon Canal Co . (1841), 4 V. & O. («.) 405. 
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When the remedy is in respect of fraud, there is no laches. So, long 8 kct. t. 

as the party defrauded remains, without any fault of his own," in Laches, 
ignorance of the fraud ( k ) ; and a person who is entitled ' to rely j n c ~ < 
on the fidelity of another is not bound to inquire as to the conduct fraud!* ° 
of the other until he has reason fo* suspicion (l). Fraud is 
not condoned unless the injured party has full knowledge of all 
the fabts, arid of the equitable rights arising but of those facts (»»). 

But when the fraud has been discovered relief must be Sought 
promptly («) ; and even in cases of gross fraud it may not be 
granted after a great lapse of time against innocent persons claim- 
ing under the fraudulent person (o). 

206. Regard must be had to any change in the position . of the Change in 
defendant which has resulted from the plaintiffs delay in bringing defendant’s 
his action. This may be, for instance, because by the lapse of time 

he has lost the evidence necessary for meeting the claim. A court of 
equity will not allow a dormant claim to be set up when the means 
of resisting it, if unfounded, have perished (p). And where the 
claim is to set aside a conveyance of property, the defendant may 
have settled his mode of living upon the assumption that the con- 
veyance was valid (q). The fact that property hasi passed through 
various hands, and that money has been expended on it, is a strong 
reason for not setting aside an improper sale by a trustee (r). 

Any change in the position of the defendant tells more strongly 
against the plaintiff, if the latter has been acquainted with the 
circumstances so as to make it inequitable for him to lie by (s). 

And laches will be imputed where the plaintiff, with knowledge of 
his rights, has allowed the defendant to expend money in the belief 
that no claim will be made (i t ). x 

207. Apart from considerations as to the acquiescence of the Delay so great 
plaintiff or the change of position of the defendant, the delay may kjbe in 
be so great as in itself to constitute laches and render the claim 1 se * ar * 

(7c) liolfe v. Gregory (1864), 4 De Gk J. & Sm. 576, 579; Roche v. O'Brien 
(1810), 1 Ball & B. 830; see Clanricarde ( Marquis ) v. Henning (1860), 30 Beay. 

I75,^cr Bom illy, M.B., at p. 180: “ Tho fraud is considored to bo discovered at 
the time when Buck reasonable notice of what has happened has been given to 
the person injured as to make it his duty, if he intends to seek redress, to make 
inquiry and to ascertain the circumstances of the case’ 1 ; Browne v. McCHntock 
(1873), L. E. 6 II. L. 456. As to secret working of mines, see Bulli Coal Mining 
Co . v, Osborne, [1899] A. C. 351, P. C. ; Ecclesiastical Commissioners for England 
v. North Eastern Rail . Co. (1877), 4 Ch. D. 845. As to reopening accounts on 
the ground of fraud recently discovered, see Vernon v. Vawdrey (1740), 2 Atk. 

119 ; Allfrey v. Allfrty (1849), 1 Mac, & Or. 87. 

(/) Rawlins v. 'WickhcrM (1858), 3 De O. & J. 304, O. A,; Betjemann v» 

Betjemann , [1895] 2 Ch. 474, C. A. 

i m) Moxon v. Payne (1873), 8 Ch.' App. 381, 885. 
n) See Byrne v. Frere (1828), 2 Moll.' 157. 
o) Hercy v. Binwoody (1793), 2 VeS. 87, 92. 

p) Bright v, Legerton (1861), 2 De G. F. & J. 606, per Lord Campbell. L.O., 
at p. 617; see Mathew v. Brise (1851), 14 Beav. 841, 346; Watt r. Assets Co., 

[1905] A. C. 317, 329, 338 ; and as tq cases of fraud, see Charter v* Trevelyan 
(1844), 11 Cl. & Fin. 714, 740, H. L. 

(a) Turner y. Collins (1871), 7 Ch. App. 329; Alkardy. Skinner (1887), 30 

Ch. D. 145, 192, O. A. 

(r) Bonney y. Ridgard (1784), 1 Go?:, Bq. Gas. 14$. 

{$) Erlanger y . New Sombrero Phosphate Ce. (1878), 3 App. Cas. 1218, 1279. 

(<) See Eyafb v. Smalkombe (1868), L. B. 8 H. L. 249, 255, 
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tteoT. 4. stale, so that a court of equity will decline to enforce it (u). Here 
Lache*. the laches depends on the mere negligence of the plaintiff to enforce 
his rights (v). And, in the absence of infancy or some circum- 
stance preventing an action, twenty years may be taken as the 
period which in practice will bar a claim on the ground of delay ( x ). 
But this is not so in the case of an express trust, and time alone — 
apart from the . statute (y ) — is no bar to an action for breach of 
trust (a), though, like any other equitable claim, it may be barred 
by acquiescence, whether this consists in assent to the breach of 
trust, or in subsequent condonation (b ) , or by other circumstances 
which, combined with delay, make it inequitable to allow the action (c). 


Application 
of doctrine of 
laches. 


208 . The practical application of the doctrine of laches depends 
upon the nature of the claim which it is sought to enforce. In 
ordinary cases of claims to enforce equitable rights (d), where 


(u) In the caso of a claim by a company against a director in respect of a 
matter ultra vires tho company, acquiescence must be by all the shareholders 
and may be practically impossible, so that, apart from the Trustee Act, 1888 
(51 & 52 Viet. c. 59), no bar is available unless mere lapse of time constitutes 
laches (Re Sharpe, lie Bennett , Masonic and General Life Assurance Go . v. 
Sharpe , [1892] 1 Ch. 154, C. A.). 

(y) Harcourt v. White (18G0V 28 Beav. 303, per Romilly, M.R., at p. 310; 
Williams v. Thomas , [1909] 1 Uh. 713, 722 (equitable action for dower); Brooks 
v. Muckleston , [1909] 2 Oh. 519, 523 (equitable mortgage of advowson) ; compare 
^lake v. Gale (1885), 31 Ch. D. 19G, 210. 

(x) Byrne v. Frere (1828), 2 Mol. 157, per Hart, L.C., at p. 176; see Ilercy 
v. Dinwoody (1793), 2 Ves. 87, where a creditor’s bill was dismissed after thirty- 
three years. But the view that time in itself is a bar has not always been 
accepted (see Bickering v. Stamford (Lord) (1795), 2 Ves. 581, where Arden, 
M.R., at p. 582, said there was no such thing as setting up length of time against 
an equitable demand as a complete bar, and, at tbe instance of a next of kin, 
declared a charitable bequest void after thirty-five years). In certain cases 
referred to later special promptitude is required, and a much shorter period 
than twenty years will be a bar. And in claims affecting land twelve years may 
be a bar ( Williams v. Thomas , [1909] 1 Ch. 713, 722, though this seems a caso of 
applying the analogy of the Statute of Limitations ; see p. 175, post). As to a claim 
by a ward against his guardian, see Sherman v. Wilson (1871), L. R. 13 Eq. 36. 

(y) Trustee Act, 1888 (51 & 52 Viet. c. 59), s. 8 ; see title Limitation of 
Actions. 

(a) McDonnell v. White ( 1865), 11 IT. L. Cas. 570, per Lord Westbury, L.C., at 
p. 579; Re Cross, Har stony. Tenison (1882), 20 Ch. D. 109, C. A. ; Rochefoucauld 
v. Boustead , [1897] 1 Ch. 196, 212, C. A. Charities are subject to the Real 
Property Limitation Acts (Magdalen College , Oxford (President etc.) v. A.~G. 
(1857), 6 IL L. Cas. 189, 207). 

(5) As to acquiescence being a bar to a cestui que trust , see Brice v. Stokes 
(1805), 11 Ves. 319 ; Walker v. Symonds (1818), 3 Swan. 1, 64 ; Maitlands' Case 
(1853), 4 De G. M. & Gk 769, 779, C. A. ; Burrows v. Walls (1855), 5 De G. M. 
& G. 233, 251; Farrant v. Blanchford (1863), 1 De G. J. & Sin. 107: Fletcher 
v. Collie, [1905] 2 Ch. 24. 

(c) Harcourt v. White (1860), 28 Beav. 303, 310; M'Donnel v. White , supra ; 
Carey v. Cuthhert (1873), 7 I. R. Eq. 542 ; (1875), 9 I. R. Eq. 330; Re Gross , 
Hurston v. Tenison , supra; Re Taylor (1900), 81 L. T. 812. 

(d) In connection with a claim to enforce an interest in a partnership Lord 
Chelmsford, L.O., in Clarice and Chapman v. Hart (1858), 6 H. L. Cas. 633, 
divided equitable interests into “ executed ” and “ executory,” and he treated the 
doctrine of laches as being confined to the latter class ; executed interests, he 
said, could only be lost by conduct amounting to waiver. But it is well settled 
that the doctrine of laches applies to all equitable claims, including claims for 
Breaches of trust, which are the most important class of claims inrespeot of 
executed interests, and Lord Chelmsford's restriction of the doctrine of laches 
has not been adopted. The distinction which he really intended, perhaps, Was 
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thG delay is not so excessive as to be a bar in itself, the court Sw*. 4 . 
looks for evidence of the circumstances which constitute laches,. Laches, 
namely, acquiescence by the plaintiff or change of position on 
the part of the defendant; and the plaintiff is not barred unless 
such evidence is given (e). This applies to claims against trustees 
and others in a fiduciary position to set aside sales (/), to 
claims to set aside a sale of a reversion (g), or a sale by a 
mortgagee ( h ) ; to claims by mortgagees ( i ), or a beneficiary ( k ), to 
follow assets ; and to claims in respect of partnership interests (l)- 
And it applies generally to claims in respect of breach of trust, 
subject, however, to the rule that time itself is no bar — that is, is 
not evidence of acquiescence (??i). 

209. In certain classes of claims a stricter rule prevails, and the Cases where 
claim to relief in equity must be made with special promptitude. Bpecial t . t 
These are claims to establish constructive trusts, to set aside gifts required.™ * 
made under undue influence, and to obtain specific performance or 
rescission of contracts. In cases of constructive trust, relief which 

between claims of the nature considered in this section, in which, in the absence 
of actual acquiescence, the plaintiff may not be barred for a considerable time, 
and claims of the nature considered in the following section, where the claim 
must be mado promptly and even a slight delay may ho treatod as laches. 

(^) Sco Pomfret r. Windsor (1752), 2 Vcs. Sen. 472, 4S2 ; Stone v. Godfrey 
(1854), 5 Do 0. M. & G. 76. 

(/) As to purchases by trustees, see Hall v. Noyta (1796), cited 3 Yes. 

748 ; Morse v Royal (1806), 12 Yes. 355; Gregory v. Gregory (1815), Coop. G. 

201 ; Watson v. Toone (1820), Madd. & G. 153 ; Roberts v. Tunstall (1845), 4 
Hare, 257 ; Baker v. Read (1854), 18 Beav. 398; Be ning field v. Baxter (1886), 12 
App. Cas. 167, P. C. ; as to purchase by a solicitor from his client, Champion 
v. Rigby (1830), 1 Euss. & M. 539 ; Qresley v. Mousley (1858), 1 Giff. 450. 

(</) Moth v. Atwood (1801), 5 Yes. 845 ; Sibbering v. Balcarras (Earl) (1850), 

3 Do G. & Sin. 735. Where, upon a sale of a reversion, the circumstances are 
such as to ontitle the vendor to set it aside, it has been held that there is no 
laches until the reversion falls into possession ( Salter v. Bradshaw , Bradshaw 
v. Salter (1858), 26 Boav. 161 ; Beynon v. Cook (1875), 10 Ch. App. 389, 393, n.). 

But it is apprehended that if this were many years after the sale, the vendor 
could not rely on further time, but would then have to apply for relief promptly 
(see Salter v. Bradshaw , Bradshaw v. Salter , supra). 

(h) Robertson v. Norris (1858), 1 Giff. 421 ; Pooley's Trustee v. lY/ieJ/mw(1886), 

33 Oh. D. Ill, 123, 0. A. ; Nutt v. Easton , [1S99] 1 Ch. 873 ; [1900] 1 Ch. 29, 

0. A.; see Martinson v. Clowes (1882), 21 Ch. D. 857. 

(t) Ridgway v. Newstead (1861), 3 De G. F. & J. 474; Blake v. Gale (1886), 

32 Ch. D. 571, 580, C. A. ; compare Leahy v. De Moleyns , [1896] 1 I. K. 200, 

C. A. ; Re Lacey , Howard v. Lightfoot } [1907] 1 Ch. 330, 0. A. 

(k) Harris v. Harris (No. 2) (1861), 29 Bcav. 110; see Bate v. Hooper (1855), 

5 De G. M. & G. 338. 

(l) Claims in respect of partnership interests are subject to the consideration 
that the plaintiff must not wait to see whether the partnership business will 
result in a profit or a loss. Hence if a partner has received notice of forfeiture of 
his interest and does not object, he will be held to have acquiesced after the 
lapse of a short time (Prendergast v. Turton (1841), 1 Y. & C. Ch. Cas. 98, on 
appeal (1843), 13 L. J. (ch.) 268 ; Rule v. Jewell (1881), 18 Ch. D. 660 ; Palmer. 
v. Moore , [1900] A. 0. 293, P. 0.); but otherwise, where he objects and the 
delay is not excessive (Clarke and Chapman v. Hart (1858), 6 H. L. Cas. 633 ; 

Garden Gully United Quartz Mining Co, v. McLister (1875), 1 App. Cas. 39, P. C.) 

(m) Life Association of Scotland v. Siddal, Cooper v. Greene (1861), 3 De G. 

F. & J. 58, 72, 0. A. ; Harcourt v. White (I860), 28 Beav. 303, 310 ; McDonnell 
v. White (1865), 11 H. L. Oas. 570, 579 ; Jones v. Hiqgins (1866), L. B. 2 Eq. 538 ; 

Jfc Taylor, Atkinson v. Lord (1900), 81 L, T. 812. A tenant for life is not neces- 
sarily prejudiced by delay in asserting her right to recoupment of deficiency ol 
income out of, an existing fund (Mills v. DnwiU (1855), 20 Beav. 632). 
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Equity. 


Shot, 4. would have been given originally will be refused after long ftcqui- 

Laches, escence (n) ; the equity must be pursued within some reasonable 

time(o). Especially is this the case where the claim is to 
establish a trusUn respect of property of a speculative nature (p). 
In the case of gifts made under undue influence, there is no laches 
in the donor until he is acquainted with his rights and the 
influence is at an end ( q ) \ but, so soon as he is in this position, he 
must assert his equitable claim to have the gift set aside promptly, 
in order th^t the persons affected may know what line of conduct 
they are to adopt with regard to the transaction (r). In claims, io,o, 
for specific performance and for rescission of contracts, the special 
relief in equity is only given on condition of the plaintiff coming with 
great promptitude. Specific performance is relief which the court 
will not give, unless in cases where the parties seeking it come 
promptly, and as soon as the nature of the case will admit (s). Any 
substantial delay after the negotiations have terminated — such as a 
year or probably less— will be a bar ( t ). And in cases of rescission 
the defendant may be altering his position on the faith of the 
contract standing, and the claim to rescind must be made 
promptly (a) ; especially in the case of a contract to take shares (fc). 


(n) Beckford v. RWe(1805), 17 Yes. 87, 97, P. C. 

(o) Townshend v. Townshend (1783), 1 Bro. C. 0. 550, 654. 

(p) Clean v. Edmondson (1867), 8 De G. M. & G. 787, 0. A. ; Clements V Hall 
(1858), 2 De G. & J. 173, C, A. ; Senhome v. Christian (undated), cited 19 Yes. 
at p. 159; Norway v. Rowe (1812), 19 Yes. 144; see, however. Tamer y. 
Trelawney (1841), 12 Sim. 49, where a trust of mining property was established 
notwithstanding the lapse of fifteen years and large expenditure on the mines. 

(2) Allcard v. Skinner (1887), 36 Ch. D. 145, per Keicewich, J., at p. 163. 

(r) Turner v. Collins (1871), 7 Ch. App. 329. For instances, see Wright v. 
Vanderplaiik (1866), 8 De G. M. & G. 133, 0. A. ; Mitchell v. Homfray (1881), 8 
Q. B, B* 587, C. A. ; AUcard v. Skinner (1887), 36 Ch. D. 145, 0. A. In Hatch 
V. Hatch (1804), 9 Yes. 292, a gift was set aside after twenty years, but the 
circumstances were special, and the decision was an extreme one ; see Turner 
V. Collins , supra; Byrne v. Frere (1828), 2 Mol. 157. 

(a) Eads v. Williams (1854), 4 De G. M. & G. 674 ; Re Oriental Steam Navi- 
gation Co., Ex parte Briggs (1861), 4 De G. F. & J. 191 ; Barclay v. Messenger 
(1874), 43 L. J. (ch.) 449, 456 ; see Moore v. Marrdble (1866), 1 Ch. App. 217 ; 
out the rule was not applied in a case where the plaintiff had been in possession 
under an agreement for a lease, and then called for a lease (Shepheard v. 
Walker (1875), L. R. 20 Eq. 659; Clarke V. Moore (1844), 1 Jo. &Lat. 723, 727); 
contra, if the possession is not claimed under the agreement with the vendor’s 
knowledge ( Mills y. Haywood (1877), 6 Oh. D. 196, 0. A.) ; see also title 
Specific* Performance. 

(<) Watson v. Reid (1830), 1 Russ. & M. 236 ; Southcomb v. Exeter (Bishop) 
(1847), 6 Hare, 213 ;• and see Hertford (Marquis) v. Boore (1801), 5 Yes. 719 
(fourteen months not a bar) ; Harrington v. Wheeler (1789), 4 Yes. 686 (six 
years a bar) ; Milwardv. Thanet (Earl) (1801), 5 Yes. 720, n. (seven years a 
bar). The purchaser of a reversion cannot wait till the reversion falls in before 
enforcing his contract (Levy v. Stogdon, [1899] 1 Ch. 5, 0. A.). * 

' (a) See Lindsay Petroleum Co. v. Hurd (1874), L. R. 5 P. 0. 221, 289 ; Seddon 
and London Salt 06., Ltd , v. North-Eastern Salt Co. (1905), 53 W. R. 232 ; com- 
pare Mutual Reserve Life 'Insurance Co. v. Eohter (1902); 20 T. L. R. ,715, 
H. L. f two years allowed) ; Molloy v. Mutual Reserve Life Insurance Co. (1906), 
WL.x. 756/0. A. (shfc years* limit suggested in case of misrepresentation).; , 

(5) Such a claim must be made immediately on the * facts being known 
{Smrplpy V. Louth and Edet Coast Rati. Cq. (1876), 2 Oh. D. 663, 685, ’0. A. V; 
Compare Venezuela Central Rail.' 06. (Directors etc.) v. Kisch (1867), L; R. 2 H. f>. 
99,- ftftdcee Taite’h Case (1867), L. R. $ Eq. 19b ; fa Scottish Petroleum Oo.(1883), 
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Sect. 5 . — Analogy of the Statutes of V Limitation, 

210. In certain cases the Statutes of Limitation apply expressly 
to equitable claims, as in the case of equitable claims to land or 
rentcharges (c) ; and a court of equity, of course, acts in obedience 
to the statutes, and applies, in regard to such claims, the express 
bar of the statute. Moreover, when claims are made in equity 
which are not, as regards equitable proceedings, the subject of any 
express statutory bar, but the equitable ’ proceedings correspond to 
a remedy at law in respect of the same niatter which is subject to 
a statutory bar, a court of equity, in the absence of fraud or other 
special circumstances, adopts, by way of analogy, the same limita- 
tion for the equitable claim (d). Thus proceedings in equity to 
recover a simple contract debt are subject to the six-years’ limit 
imposed by th6 Limitation Act, 1628(e); and the same limit 
applies, perhaps, to equitable remedies which assume the existence 
of a contract, such as specific performance (/). But where a claim in 
respect of personal estate is not subject to any limitation, equity 
does not impose a limitation in analogy to the limitation on claims 
to real estate (g). 

23 Ch. D. 413, 434, C. A. ; lie Snyder Dynamite Projectile Co., Ltd., Skelton' $ 
Case (1893), 68 L. T. 210. 

(c) Real Property Limitation Act, 1833 (3 & 4 Will. 4. c. 27), s. 24 ; see title 
Limitation of Actions. 

(d) Ilovenden v. Annesley {Lord) (1806), 2 Sch. & Lef. 607, per Lord 
Redesdalb, at p. 632; see Smith v. Clay (1767), 3 Bro. 0. C. 639, n. ; Bond v. 
Hopkins (1802), 1 Sell. & Lef. 413,429; Beckford v. Wade (1805), 17 Yes. 87, 
P. O. ; Cholmondeley (Marquis) v. Clinton (Lord) (1820), 2 Jac. & W. 1, 121. It 
has been suggested that in such cases courts of equity act in obedienco to, and 
not merely m analogy to the statute (Cholmondcley (Marquis) v. Clinton (Lord) 
(1821), 4 Bli, 1, 119, H. L.). But tho true principle is that “ where the remedy 
in equity is correspondent to the remedy at law, and the lattor is subject to a 
limit in point of time by the Statute of Limitations, a court, of equity acts 
by analogy to the statute, and imposes on the remedy it affords the same 
limitation. But if any proceeding in equity be included in the words of the 
statute, there a court of equity, like a court of law, acts in obedience to the 
statute ” (Knox v. Gye (1872), L. R. 5 H. L. 656, per Lord Westbuiiy, at p. 674). 
In cases of fraud, such as fraud committed by the secret working of under- 
ground coal, the period of limitation is not reckoned' in 'equity till the fraud is, 
or could with reasonable dilligence be, discovered ( Ecclesiastical Commissioners 
for England v. North-Eastern Rail. Co. (1877), 4 Oh. D. 845, 860; Gibbs v. Guild 
(1882), 9 Q. B. D. 59, 0. A. ; and similarly iu cases of mistake (Brooksbank v. 
Smith (1836), 2 Y. & C. (ex.) 58 ; Baker v. Courage & Co., [1910] 1 K. B. 56, 63). 

(e) 21 Jac. 1, c. 16; Re Greaves , Bray v. Tojield (1881), 18 Ch. D. 551, 554; 
Re Hollingshead , Hollingshead v. Webster (1888), 37 Oh. D. 651 ; Re Chant , Bird 
v. Godfi'ey , [1905] 2 Oh. 225. As to claims for misrepresentation, see Peek ▼. 
Gurney (1873), L. R. 6 H. L. 377, 384, 402. v The analogy extends to debts of 
a married woman in respect of her separate estate,(^e Hastings (Lady), Ilallett 
v. Hastings (1887), 35 Ch. D. 94, 105, C. A.). Secret profit made by an agent 
or other person in a fiduciary position is recoverable as an equitable debt, and 
the period, in analogy to tho statute, is six years ; but it does not run till the 
facts are discovered (Metrapoh ton Bank y f Heiron ( 1880), .5 Ex. D. 319, 0. A.; 
compare Lister & Co. v. Stubbs (1890), 45 Oh. D. 1, 0. A.) ; and as to secretprofit 
by a director or promoter, see Re Fitzroy Bessemer Steel etc. Co. (1884), 50 L. T. 144. 

(/) See Firth v. Slingsby (1888), 58 L. T. 481, 483 ; though in Talmash v. 
Mugleston (1826), 4 L. J. (o. s.) (oh.) 200, it was held that specific performance 
was not subject to the six years’ limitation. In practice, as stated at p. 174, 
ante, it is subject to a shorter limitation, 

(f) Metier sn v. Brown (1890), 45 Ch. D, 225. 
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See title EXECUTORS AND ADMINISTRATORS. 
,, Corporations ; Bevenue. 

, , Executors and Adm inistrators. 

,, Wills. 

, , Executors and Administrators. 

„ Executors and Administra- 

tors. 

,» Settlements. 


Part I. — Introduction. 


Sect. 1 . — Incidence of the carious Death Duties. 

211 . The Death Duties (a) are seven in number, namely, the 
Estate Duty, the Settlement Estate Duty, the Legacy Duty, the 
Succession Duty, the Probate Duty (b), the Account Duty, and the 
Temporary Estate Duty. 

The incidence of the various duties is shortly as follows : — 

The estate duty (c) is leviable in respect of property passing on 
death. The settlement estate duty (d) is a further estate duty 
leviable where property is settled. The legacy duty(c) and the 


(a) Compare Finance Act, 1894 (57 & 58 Viet. c. 30), s. 13 (3). It has been 

said that, in dealing with questions under the Finance Act, 1894 (57 & 58 
Viet. c. 30), and the Succession Duty Acts, regard should be had to the substance 
of the transactions on which these questions turn, rather than to the forms of 
conveyancing which the parties to them may have adopted to carry out their 
objects [Lethbridge v. [1907] A. 0. 19, per Lord Atkinson, at pp. 2(5, 

27). See title Descent and Distribution, VoL XI., pp. 1 — 31. 

(b) In Scotland, called Inventory Duty. 

(cj See p< 183, post, 

(<n See p, 228, post 



Part I.— Introduction. 


182 


succession duty (/) are additional duties, alternatively leviable, in Sect. i. 
respect of beneficial interests acquired on death. Incidence of 

The remaining three duties are leviable in connection with deaths the various 
which occurred before the 2nd August, 1894 (g), before which date Death 

estate duty and settlement estate duty were not leviable. The pro- Duties, 

bate duty (li) is leviable in respect of personal property passing 
under will or intestacy. The account duty ( i ) is leviable in connec- 
tion with deaths which occurred after the 31st May, 1881, in 
respect of certain dispositions of personal property which may be 
regarded as substitutes for wills (k). The temporary estate duty(Z) 
is leviable in connection with deaths which occurred within seven 
years after the 31st May, 1889, as an addition to the probate duty 
or account duty, and, in certain cases, to the succession duty, where 
the property exceeds £10,000 in value. 

Sect. 2. — Management of the Duties . 

212. The death duties are under the management of the Cornmis- Managed by 

sioners of Inland Revenue {m), who have all necessary powers for 
carrying into execution the various Acts of Parliament by which inland ° 
they are imposed (/#)- Revenue. 

Sect. 3. — Composition of Claims . 

213. Where, by reason of the number of deaths on which Power so 
property lias passed, or of the complicated nature of the interests cora P oul(3 - 
of different persons, or from any other cause, it is difficult, without 

undue expense, to ascertain exactly the amount of the death duties 
payable in respect of any property or any interest therein, the 
Commissioners may, on the application of any person accountable 
for the duty, accept an appropriate sum by way of composition for 
all the death duties payable in respect of such property or 
interest (o). 

(/) See p. 2(32, post. 

(g) Finance Act, 1894 (57 & 58 Yict. c. 30), ss. 21 (2), 24. 

(A) See p. 305, post. 

(i) See note (a), p. 185, note (h), p. 187, notes (7c), (a), p. 188, nolo (c), p. 189, 
note (n), p. 190, notes (r), (/), p. 191, note («), p. 192, note (/), p. 199, note (7), 
p. 206, note (q), p. 220, and note ( i ), p. 222, post. 

(7c) A.-G. v. Gosling, [1892] 1 Q. B. 545, per cur., at p. 550. 

(7) See note (7), p. 206, note (7), p. 283, and note (5), p. 312, post . 

(m) See pp. 212, 231, 249, 292, 314, post . All communications in regard 
to death duties should bo addressed to the Secretary, Estate Duty Office, 

Somerset House, London, W.O. A list of the forms of affidavit and account 
used in accounting for death duties wiU be found in the official form No. 18. 

(n) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 9; Customs and 
Inland Revenue Act, 1881 (44 & 45 Yict. c. 12), s. 26 (l); Customs and Inland 
Revenue Act, 1889(52 & 53 Viet. c. 7), s. 9 (1); Iuland Revenue Regulation 
Act, 1890 (53 & 54 Viet. o. 21), s. 1 (2). See Agreement with France, dated 
15th November, 1907, for the prevention of frauds in connection with death 
duties (Treaty Series, No. 10, 1908, Cd. 3965). See also Declaration, dated 
27th August, 1872, as to succession or legacy duties on property of British 
subjects dying in the Canton of Vaud, or of citizens of that Canton dying in 
the British dominions (1873, C. 685); compare Domicile Act, 1861 (24 & 25 
Yict. c. 121), and Naturalization Act, 1870 (33 & 34 Yict. c. 14), s. 6. 

(a) Finance Act, 1894 (57 & 58 Yict. c, 30), a. 13 (1)* 
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Estate and Other Death Duties. 


Sect 3, 
Composition 
of Claims. 

Particulars to 
be furnished. 

Certificate of 
discharge. 


After lapse 
of twenty 
years. 


Where 
amount 
of interest 
small. 

Objects of 
national etc. 
interest 
given etc. 
for public 
purposes. 

Persons killed 
in war. 


In order to arrive at the amount to be accepted, the accountable 
person is to furnish the Commissioners with all the information m 
his power respecting the property and the several interests therein, 
and other circumstances of the case ( p ). 

When the duty agreed to be accepted by the Commissioners has 
been paid, they are to give a certificate (q) in full discharge of all 
claims for death duties in respect of such proporty or interest (r). 

The certificate does not discharge any person from any duty in 
case of fraud or failure to disclose material facts (s). 

Sect. 4. — Remission of Duty and Interest. 

214. If, after the expiration of twenty years from a death upon 
which any death duty became leviable, any such duty remains 
unpaid, the Commissioners may, if they think fit, on the application 
of any person accountable or liable for such duty, or interested in 
the property, remit the payment of the duty, or any part of it, or 
any interest upon it (f). 

The Commissioners may also remit interest where the amount 
appears to them to be so small as not to repay the expense and 
trouble of calculation and account (a). 

The Treasury may remit any duty leviable in respect of any such 
pictures, prints, books, manuscripts, works of art or scientific collec- 
tions as appear to the Treasury to he of national, scientific, or 
historic interest, and to be given or bequeathed for national purposes, 
or to any university, county council, or municipal corporation ( b ). 

Where any person dies from wounds inflicted, accident occurring, 
or disease contracted, within twelve months before death, while on 
active service against an enemy, whether on sea or land, and was 
at the time either subject to the Naval Discipline Act (<-;), or to 
military law, whether as an officer, non-commissioned officer, or 
soldier, under Part V. of the Army Act (d), the Treasury may, on 
the recommendation of the Secretary of State or of the Admiralty, 
as the case requires, remit or repay up to £150 in any one case, the 
whole or any part of the death duties leviable in respect of property 
passing upon the death of the deceased to his widow or lineal 
descendants, if the total value for the purpose of estate duty of the 
property so passing does not exceed £5,000 (c). 


? 


(p) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 13 (1). 

See note (&), p. 218, post , 

Finance Act, 1894 (57 & 58 Viet. c. 30), 8. 13 (1). 

V) Ibid., s. 13 (2). 

\t) Ibid e. 8 (11) ; Finance Act, 1907 (7 Edw. 7, c. 13), s. 
(a) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 18 "" 

“ — ■ 80 * -- 


13. 


18 (3 

(b) Finance Act, 1894 (57 & 58 Viet. c. 80), 8. 15 (2 
Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 63. 


3). 

2). See also p. 202, post} 
See title Corporations, 


Vol. VIII., p. 378. 

(c) 29 & 30 Viet. c. 109, printed as amended, in accordance with the Naval 
Discipline Act, 1884 (47 & 48 Viet, c. 39), s. 7 (2). 

(d) Army Act, 1881 (44 & 45 Viet. c. 58), printed as amended, in accordance 
with the Army (Annual) Act, 1885 (48 & 49 Yict. c. 8), s. 8 (2) ; see title Boyal 
Forges. 

(e) Finance Act, 1900 (63 & 64 Viet. o. 7), s. 14 (1). The death must be after 
the 11th October, 1899 (»m, s. 14 (2) ). 
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Part II. — Estate Duty. 


Sect. 1 . — The Imposition of the Duty. 

215 . Estate duty(/) is leviable, save as expressly provided (g), 
upon the principal value of all property, settled or not, which 
passes, or is deemed to pass, on death (h), but only once on the 
same death (i). 

The death must be after the 1st August, 1894 ( k ). 


Sect. 1. 
The 

Imposition 
of the 
Duty. 

The extent 
of the charge. 


Sect. 2. — Property which passes . 

Sub-Sect. Property, 

216 . “ Property” includes real and personal properly, and the Meaning of 
proceeds of sale thereof, respectively, and any money or investment “ P ro P ert y ” 
for the time being representing such proceeds (l), 

“ Property passing on the death” includes property passing “Property 
either immediately on the death or after any interval, either thedeath :l,l 


(/) Finance Act, 1894 (57 & 58 Viet. c. 30), bs. 1—4, 5 (2), (3), (5), 6—15, 
16 (1), (3), (5), 17, 20—22, 24, 42, Scheds. I., II. ; Finance Act, 1896 (59 & 60 
Viet. c. 28) ; 14—17, 18 (1), (3), 20—22, 24, 39-40, Sched., Part in.; 

Finanoe Aot, 1898 (61 & 62 Viet. c. 10), s. 13 ; Finance Act, 1900 (63 & 64 
Viet. c. 7), SB. 11 (1), 12 — 14, 18, Sclied. II.; Revenue Act, 1903 (3 Edw. 7, 
c. 46), bs. 14, 17 (2) ; Finance Act, 1907 (7 Edw. 7, c. 13), ss. 12, 14 — 16, 30, 
Scheds. I., III. ; Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), ss. 54—56 (t), 
57, 59—61 (1), (2), (5), 62—64, 95, 96 (1), (3), Scheds. II., VI. The Finance 
Act, 1894 (57 & 58 Viet. c. 30), s. 23, and the Finance Act, 1900 (63 & 64 Viet, 
e. 7), b. 11 (2), contain provisions affecting Scotland exclusively. The Finance 
(1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 61 (1), (3), (4), contains provisions 
affecting Ireland exclusively. The Finance Act, 1894 (57 & 58 Viet. c. 30), 
ss. 1 — 24, is referred to as the “Principal Act” (Finance Act, 189G (59 & 60 
Viet. c. 28), s. 24 (2); Finance Act, 1907 (7 Edw. 7, c. 13), s. 12; Finance 
(1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 54) ; and the Finance Act, 1896 
(59 & 60 Viet. c. 28), ss. 14 — 24, the Finance Act, 1907 (7 Edw. 7, c, 13), 
ss. 12 — 16, and the Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), ss. 54 — 64, 
are to be construed with it (Finance Act, 1896 (59 & 60 Viet. c. 28), s. 39 ; 
Finance Act, 1907 (7 Edw. 7, c. 13), s. 30 (2); Finance (1909-10) Act, 1910 
(10 Edw. 7, c. 8), s. 96 (3)). “Estate duty’* means estate duty under tho 
Principal Act (Finance Act, 1894 (57 & 58 Viet. c. 30), s, 22 (1) (e) ), as dis- 
tinguished from the temporary estate duty under the Customs and Inland 
Revenue Act, 1889 (52 & 53 Viet. c. 7), ss. 5, 6. 

(<j) Seepp. 192 et seq. 9 post 

(h) Finance Act, 1894 (57 & 58 Viet. c. 30), ss. 1, 2. It has been said that 
property only passes on death whon it then changes hands {Cowley {Earl) v. 
Inland Revenue Commissioner 8, [1899] A. 0. 198, per Lord Macwaghten, at 
pp. 210, 211 ; Inland Revenue Commissioners v. Priestley , [1901] A. C. 208, per 
Lord MagnAghten, at p. 213). 

(t) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 7 (10). 

(h) Ibid ., s. 24. In tne Finanoe Act, 1894 (57 & 58 Viet. c. 30), unless the 
content otherwise requires, the expressions “ deceased” and “deceased person ” 
mean a person dying after the 1st August, 1894 (ibid., s. 22 (l)(a) ). In the 
Finance Act, 1896 (59 & 60 Viet. c. 28), unless the context otherwise requires, 
those expressions mean a person dying after the 30th June, 1896 (ibid,) 
•. 24 (1) (b): Re Gibbs , Thorne v. Gibbs , [1898] 1 Oh, 625), 

(Z) Finanoe Act, 1894 (57 & 58 Viet. 0 . 30), s. 22 (1) (f). 
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Estate and Other Death Duties. 


SflOT. 3. 

Property 

which 

passes. 


Meaning of 
“ settlement 1 ' 
and “ settled 
property." 


Estates in 
dower or by 
curtesy. 


Lands or 
chattels 
inalienably 
settled by Act 
of Parliament 
or royal grant. 


certainly or contingently, and either originally or by way of sub- 
stitutive limitation, and “ on the death ” includes “ at a period 
ascertainable only by reference to the death ” (m). 

Every estate includes all income accrued upon the property 
comprised therein down to and outstanding at the date of the 
death (n). 


Sub-Sect. 2. — Settled Property. 

217. “ Settled property ” means property comprised in a settle- 
ment (o), and “settlement” means any “instrument,” whether 
relating to real or personal property, which is a settlement within 
the meaning of s. 2 of the Settled Land Aet, 1882 (p), or if it 
related to real property would be a settlement within the meaning 
of that section, and includes a settlement effected by a parol 
trust ( q ). 

Property in which the wife or husband of a person, dying 
after the 1st August, 1894, takes an estate in dower or by 
the curtesy, or any other like estate, is regarded, for the pur- 
pose of estate duty, as if it were settled by the will of the 
deceased ( r ). 

Lands or chattels which are so settled, whether by Act of 
Parliament or royal grant, that no one of the persons successively 
in possession is capable of alienating them (otherwise than under 
the powers of sale or exchange in the Settled Land Act, 1882 (s) ) 
are not, for the purpose of estate duty, regarded as settled property, 
even where the possessor’s interest is, in law, a tenancy for 
life (/). 


(to) Finance Act, 1894 (57 & 58 Viet. c. 30), e. 22 (1) (1) ; compare A.-G. v. 
Cell (18(55), 3 H. & 0. 615, and Ring v. Jarman (1S72), L. 11. 14 Jin. 357. 

(») Finance Act, 1894 (57 & 58 Viet. c. 30), e. 6 (5). 

(o) 1 bid., B. 22 (1) (h). 

ip) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 2. A settlement within 
tho meaning of this section is any “ instrument or instruments,” under or bv 
virtue of which any land, or any estate or interest therein, stands for the time 
being limited to or in trust for any persons by way of succession — i.t., succes- 
sively upon death (A.-G. v. Owen, A.-G. v. Coulson, [1899] 2 Q. B. 253, per 
Kennedy, J., at pp. 265, 266) and, it has been said, includes every device known 
to conveyancers by which the enjoyment of estate “ under the same deed or 
will may be had by different persons succeeding to the estate in their order 
{Lord Advocate v. Stewart’s Trustees (1899), 36 Sc. L. II. 297, per Lord M'Laken 
at p. 300). In ascertaining the meaning of the expression “ settlement ” for the 
purpose of the estate duty, regard, it has been said, is to be had to the decisions 
under the Settled Land Act, 1882 (45 & 40 Viet. c. 38) (Re Campbell, r 19021 
a ' f\ 113 ’. c - A - V' r Stihlino, L.J., at p. 121);, see title Settlements. 
An estate or interest in remainder or reversion not disposed of by a settlement 
and jreverting to the settlor or descending to the testator’s heir, is, for nurnoses 
of he Settle! Land Act, 1882 (45 & 46 fict. o. 38), an estate or interesting 
to the settlor Or heir under or by virtue of the settlement, and comprised in the 
subject of the settlement (Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 2 (21 ) 
But, for certain purposes of the Finance Act, 1894 (87 & 58 Viot. o. 30), compare 
Jte Cochrme, [1906] 2 1. B. 200, 0. A, per Holmes, L.J., at p. 204, P 
(?) fiance Act, 1894 (57 & 58 Viet. o. 30), s. 22 (!) (i). 

Yfl ■ Thtd a a 90 /1\ /.v rtft ZO\ * \ J \ * 


M Settled Land Aot, 1882 (46 & 46 Viet. c. 38). 

W Act, 1894 (57 St 88 Viot. o. 30), a. 6 (4), 
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Sect. 8. — Property which is deemed to pass. 
Sub-Seot. 1 . — Meaning of “ deemed to pass.” 


Sect.#. 

Property 
which U 


218. Certain specific descriptions of property are deemed to d e «®edto 
pass (a) on death ( b ). It has been said that property passing on pa88 * 
death, and property deemed to pass, are mutually exclusive Property 
classes (c), but that property deemed to pass is to be regarded as if “ deemed to 
it in fact passed (d). pBS8 ‘ 


Sub-Sect. 2. — Property of which the Deceased was competent to dispose 

at his Death . 

219. Property of which the deceased was, at the time of his Meaning of 
death, competent to dispose is deemed to pass on his death (e). “competent 
A person is deemed competent to dispose of property if he 10 lspose ’ 
has such an estate or interest in it, or such a power or authority, 
as would, if he were sui juris , enable him to appoint or dispose of 
it as he thinks fit, including a tenant in tail, whether in possession 
or not (/). The power may be exercisable by instrument inter 
vivos or testamentary (g ), or both (h). 


(a) Property deemed to be included as property passing (tho language of the 
Finance Act, 1894 (57 & 58 Yict. c. 30), s. 2 (1) ), and property deemed to pass, 
are synonymous terms ( Inland Revenue v. Hcywood- Lonsdale' 8 Trustees (1906), 
43 Sc. L. R. 589, per the Lord Ordinary (Johnston), at p. 591) ; and compare 
Finance Act, 1896 (59 & 60 Yict. c. 28), ss. 14, 15 (1), (4), and Finance Act, 
1900 (63 & 64 Viet. c. 7), ss. 11 (1), 12 (2), where the term ‘’deemed to pass’* 
is used. 

Property passing on doath is to be deomod to include, inter alia , property 
which, in oft'cct, would, under the law m force prior to the imposition of the 
estate duty, have been liable to account duty on the deceased’s death, if the 
charge to that duty had extended to real as well as personal property, and the 
words “ voluntary ” and u voluntarily,” and a reference to a “ volunteer,’* were 
omitted from the charging sections (Financo Act, 1894 (57 & 58 Viet. c. 30), 
s. 2 (1) (c) ; Customs and Inland Revenue Act, 1881 (44 & 45 Yict. o. 12), 
s. 38 (1), (2); Customs and Inland Revenue Act, 1889 (52 & 53 Yict. c. 7), 
s. ill (1)); seo pp. 187 — 191, post. 

The word “ voluntarily ” in this connection means “ without consideration ** 
(A.-G. v. Smyth , [1905] 2 I. R. 553, per Palles, C.B., at p. 564). Dispositions 
of property made in consideration of marriage wore, therefore, brought within 
the charge of estate duty, although they were not within the charge of account 
duty (ibid., at p. 569). Seats , where the consideration was in money or money’s 
worth paid to the disponer for his own use or benefit (see p. 195, post). By the 
Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 59 (2), however, gifts inter 
vivos made in consideration of marriage are not property which is deemed 
to pass on the donor’s death, at any rate where the donor died after the 
29th April, 1909. 

(h) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 2 (1). 

(c) Cowley (Earl) v. Inland Revenue Commissioner s, [1899] A. C. 198, per Lord 
Macnaghten, at p. 212. 

(d) A.-G. v. Jameson , [1904] 2 I. R. 644, per Palles, C.B., at p. 688 ; compare 
also, A.-G. y. Robinson t [1901] 2 I. R. 67, per Palles, C.B., at p. 88. 

(e) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 2 (1) (a). 

(/) Ibid., s. 22 (2) (a); and compare A.-G. v, Hallett (1857), 2 H. & N. 368. 
It has been doubted whether a person, not a tenant in tail, can be considered as 
competent to dispose of property where, by going through certain forms, he 
might come into the position of being able to dispose of it (Lord Advocate v, 
Moray's (Earl) Trustees (1904), 41 Sc, X. R. 267, per Lord M’Laren, at p. 273 ; 
see also Inland Revenue v. Gunning's Trustees (1907), 44 Sc. L, IJ. 514). 

(g) Finauoe Aot, 1894 (57 & 58 Yict. c» 30), s. 22 (1) (b). 

{h)IMd n *,&&){*), 
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Estate and OtheE Death Duties. 


Sect. 8. 
Property 
which Is 
deemed to 
pass. 


Release of life 
interest to 
remainder- 
man. 


Money which a' person, under such a power or authority, can 
charge on property of another person (i), is deemed to be property 
of which he has power to dispose (/c). 

A power exercisable in a fiduciary capacity under a disposition 
not made by the deceased himself, or exercisable by him as tenant 
for life under the Settled Land Act, 1882 ( l ), or as mortgagee, does 
not confer competency to dispose (m). 

A disposition taking effect out of the interest of a deceased person 
is deemed to have been mado by him, whether the concurrence of 
any other person was or was not required («). 

An interest in expectancy of which the deceased was competent 
to dispose is deemed to pass on his death (o). 

The expression “ interest in expectancy ” includes an estate in 
remainder or reversion, and every other future interest, whether 
vested or contingent ( p). It does not, however, include reversions 
expectant upon the determination of leases ( p). 

Property which accrues to a deceased person’s estate under a 
gift in the will of an ancestor who survived him, but which 
gift, by reason of such person having left issue, one at least of 
whom survives such ancestor, does not fail (g>, is property of 
which the deceased was, at the time of his death, competent to 
dispose (r). 

Bud-Sect. 3. — Property in which an Interest was limited to cease on the 
Deceased's Death, 

220. Property in which the deceased or any other person had 
an interest (»), of definite amount (f), ceasing on the deceased’s 
death, is deemed to pass on the death to the extent to which the 
interest extended to the income of the property (a). 

Property in which the deceased person or any other person 
had an estate or interest limited to cease on the death of the 
deceased is also deemed to pass on that death, notwithstanding 
that the estate etc. has been surrendered, assured, divested, or 


(») Lord Advocate v. Moray's [Earl) Trustees (1904), 41 Sc. L. E. 367, per the 
Lord Ordinary (Stormonth Darling), at p. 271. 

(h) Finance Act, 1894 (57 & 58 Viet. c. 30), b. 22 (2) (c). 

(i) 45 & 46 Viet. c. 38. 

(m) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 22 (2) (a). 

(») Ibid., b. 22 (2) (b). 

(o) Compare ibid., ss. 5 (3), 7 (6) ; Inland Revenue Commissioner t v. Priestley, 
[1901] A. 0. 208, per Lord Macnaohten, at p. 213, 

(p) Finance Act, 1894 (57 & 58 Viet. c. 30), a. 22 (1) (j). 

( 2 ) Wills. Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 33. 

(r) Re Scott, [1901] 1 K. B. 228, 0. A. Seemingly such property, although in 
truth a mere epee succession^, is to be regarded as an interest in expectancy (S, C., 
[1900] 1 Q. B. 372, per Ohannell, J.. at p. 388). 

(«) It has been said that the interest may be that of a trustee (H. M. Advocate 
t. M Taggart Stewart (1906), 43 Sc. L. B. 465, per the Lord President [Lord 
Dunedin), at p. 473 (an accumulated fund under the will of a testator dying 
before the Finance Act, 1894 (57 & 58 Viet. o. 30) ) ). 

’ It) A.-O. y. Power, [1906] 2 1. B. 272, 280 (a discretionary trust). 

(a) Finance Act, 1894 (67 & 58 Viet. o. 30), ss. 2 (1) (b), 7 (7);- Inland Revenue 

V. Madaehlan (1899), 36 Be. L. E. 727 ; Lord Advocate y. Henderson's Trustees 
(1905), 42 Sc. L. B. 720. 
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otherwise disposed of, whether for value or not, to or for the benefit 
of anjr person entitled to an estate or interest in remainder or 
reversion in the property, unless the surrender eto. was bond 
fide(b) made or effected three years before the death of the 
deceased, and bond fide possession and enjoyment of the property 
was assumed thereunder immediately upon the surrender etc., and 
[henceforward retained to the entire exclusion of the person who 
had the estate etc. so limited to cease, and of any benefit to him 
by contract or otherwise (c). 

In the case of surrenders etc. effected for public or charitable 
purposes, the period, however, is twelve calendar (d) months, and 
not three years (e). 

In order that the property may be deemed to pass oh the 
deceased’s death, it seems that there must be an enforceable right 
in the surrenderor etc. to non-exclusion or to a benefit (/), and 
that where the property surrendered etc. can properly be regarded 
as indivisible, any retainer, or enjoyment, or any benefit, provided 
that, in eithor case, it is enforceable, will avoid the whole claim for 
exception ( g ), 

Sub-Seot. 4 . — Gifts Mortis causd and Inter vivos . 

221. Property taken as a donation mortis causd is deemed to 
pass on the donor’s death (h). 


(b) See p. 188. and note (/), p. 210, post , as to the meaning of bond fide . 

(c) Finance Act, 1900 (63 & 64 Viet. c. 7), s. 11 (1); Financo (1909-10) Act* 
1910 (10 Edw. 7, o. 8), s. 59 (1). The death must be after the 31st March, 1900 
(Finance Act, 1900 (63 & 64 Viet. c. 7), s. 11 (1) ). If the death is before the 
30th April, 1909, the period is twelve months, and not throe years [ibid) ; and it 
is so also where the surrender etc. was offected before the 30th April, 1908 
(Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 59 (1) ). Prior to the Finance 
Act, 1900 (63 & 64 Viet. c. 7), s. 11 (1), where a life interest was surrendered, 
to the entire exclusion of the surrenderor, the duty was not chargeable (A.-G. v. 
Beech , [1899] A. 0. 53), even where the surrender was effected within a year of 
the surrenderor’s death [A.-G. v. Be Preville , [1900] 1 Q. B. 223, C. A.). 

(d) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 3. 

(e) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 59 (1), even where the 
death is after the 29th Apiil, 1909 [ibid,). 

(/) H . M . Advocate v. M'Taggart Stewart (1906), 43 Sc. L. R. 465. The 
question is, was the deceased the old proprietor retaining a benefit of his old 
estate, or was he a guest getting as a guest what the new proprietor chose to 
give him [per the Lord President (Lord Dunedin), at p. 474). This case, how- 
ever, was argued and decided upon certain admissions, and was prior to the 
Revenue Act, 1906 (6 Edw. 7, c. 20), s. 12, which repealed the Exchequer Court 
(Scotland) Act, 1856 (19 & 20 Viet c. 66), s. 43, by which the defendant in a 
Scottish case of Inland Revenue was precluded from giving; ovidence, and could 
not, therefore, be interrogated. The question whether, to involve the payment 
of duty, the non -exclusion or benefit is of necessity enforceable is perhaps* 
therefore, still in doubt. 

(a) H. M. Advocate v. M'Taggart Stewart (1906), 43 Sc. L. R. 465, per the Lord 
Ordinary (Pearson), at p. 471. See also p. 189, post, and the cases there cited* 
as to inter vivos gifts not to the entire exclusion of the donor. 

(A) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 2 (1) (o) ; Customs and Inland 
Revenue Act, 1881 (44 & 45 Viet. o. 12), s. 38 (2) (a). There can be no such 
gift of real or leasehold property (compare jRkmrds y. ftym (1740), Barn, (on.) 
90, per Lord Hardwicke, L.C., at p. 93 ; discussed in Buffidd v. Elvues (182/), 1 
Bll (N. s.) 497 , per Lord Eldon, L.O., at p, 539). Where the donor died after the 
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$&2. Property taken under a disposition purporting to operate 
as an immediate gift inter vivos, if it was not bond fide made, that 
is, as a real transaction intended to have operative effect (i), three 
years before the donor’s death, is also deemed to pass on the 
death (k). 

In the case of gifts made for public or charitable purposes, tho 
period, however, is twelve months, and not three years (Z). 

A gift may be bond fide although it is made to avoid death 
duties (m) . It need not be made in contemplation of death at 
all («), but it must, seemingly, be of property which, if it had not 
been given, would have been chargeable with estate duty as part 
of the donor’s estate (o). 

The disposition may be by way of transfer, delivery, declara- 
tion of trust, settlement upon persons in succession (p), or 
otherwise (q). 

A gift may be liable to duty although made in pursuance of an 
antecedent moral (r) or enforceable voluntary (s) obligation, and, in 


31st May, 1881, but before the 2nd August, 1894, account duty is chargeable 
(Customs and Inland Revenue Act, 1881 (44 & 45 Viet. c. 12), s. 38 (2) (a)). 

(t) See note (/), p. 210, post. 

(k) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 2 (1) (c); Customs and Inland 
Revenue Act, 1881 (44 & 45 Yict. c. 12), s. 38 (2) (a); Customs and Inland 
Revenue Act, 1889 (52 & 53 Yict. c. 7), s. 11 (1) (first branch) ; Finance (1909-10) 
Act, 1910 (10 Edw. 7, c. 8), s. 59 (1). If the donor’s death was before the 30th 
April, 1909, the period is twelve months, and not three years (Finance Act, 1894 
(57 & 58 Yict. c. 30), s. 2 (1) (c) ) ; and it is so also where the gift was effected before 
the 30th Aj)ril, 1908 (Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 59 (1) ). It 
has been said that 11 gift ” is to be construed in the broad sense of res data , and 
not in the narrower and stricter sense of res donata (II. M. Advocate v. Heywood- 
Lonsdalt's Trustees (1906), 43 Sc. L. It. 529, per the Lord President (Lord 
Dunedin), at p. 533 ; see also A.-G. v. Smyth , [1905] 2 I. It. 553, per Palles, 
C.B., at p. 571). Personal property taken as an immediate gift inter vivos , 
within three months of the death (extended to twelve months by the Customs 
and Inland Eevenue Act, 1889 (52 & 53 Yict. c. 7), s. 11 (1) ), whore the donor 
died after the 31st May, 1881, but before the 2nd August, 1894, is chargeable with 
account duty (Customs and Inland Eevenue Act, 1881 (44 & 45 Yicfc. c. 12), 
B . 38 (2) (a)). 

(l) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 59 (1), even where the 
death is after tne 29th April, 1909 (ibid.). 

(m) A.-G. v, Richmond and Gordon (Duke), [1909] A. C. 466. 

(n) A.-G. v. Booth (1894), 63 L. J. (q. b.) 356 ; A.-G. v. Richmond and Gordon 
(Duke), [1909] A. C. 466, per Lord Atkinson, at p. 475. 

(o) A.-G. v. De Preville , [1900] 1 Q. B. 223, 0. A. (release of a life interest). 

(p) Miles y. R. (1897), 41st Report of the Commissioners of Inland Eevenue, 
167, following A.-G. v. Jacobs Smith , [1895] 2 Q. B. 341, 353, 0. A. ; A.-G . v. 
Smyth , [1905] 2 I. E. 553; H. M. Advocate v. Iley wood- Lonsdale's Trustees , 
supra ; Inland Revenue v. Hey wood- Lonsdale' s Tmstees (1906), 43 Sc. L. E. 589. 
See also Wheeler v. Humphreys , [1898] A. C. 506, per Lord Macnaghten, at 
p. 509. 

(q) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 2 (1) (c) ; Customs and Inland 
Eevenue Act, 1881 (44 & 45 Yict. c. 12), s. 38 (2) (a); Customs and Inland 
Eevenue Act, 1889 (52 & 53 Viet. c. 7), s. 11 (1) (first branch). 

M A.-G. v. Chamberlain (1904), 90 L. T. 581. 

(a) A.-G. v. Cobham ( Viscount ) (1904), 90 L. T. 816; H. M. Advocate Y. 
Heywood-Lonsdale's Trustees (1906), 43 Sc. L, E. 529* Gifts in consideration of 
marriage were made chargeable with estate duty by the Finance Act, 1894 
(57 & 58 Viet. c. 30), s. 2 (1 } (c) ; see A.-G. Y. Holden , [1903] 1 K. B. 832 ; 
A.-G* r. Smyth , [1905] 2 L E. 553. It was otherwise in the case of account dttty, 
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the latter case, not the less so by reason of its purporting to be 
made in consideration of the release of the prior obligation (t). 

The donee may be a member of a restricted class in whose favour 
the donor has acquired the right to make gifts out of another’s 
property (u), and, seemingly, whether such right was acquired by 
purchase or gratuitously (a). 

223. Property taken under any gift, whenever made, is deemed 
to pass on the donor’s death, if bond fide ( b ) possession and enjoy- 
ment of it was not immediately assumed by the donee, and 
thenceforward retained to the entire exclusion of the donor, or of 
any benefit to him by contract or otherwise (c). 

The right to possess under the terms of a gift is not 
possession (d) ; and it is payment, and not the obligation to pay, 
which confers enjoyment ( e ). 

The possession and enjoyment, seemingly, may be assumed by 
the donee in the ordinary course of business, provided that the 
donor does not by any collusion, trick, or undue delay continue to 
enjoy the use of or take any benefit from the property (/). 

If the non-exclusion of, or benefit to, the donor extends to, 
or overrides, the whole subject-matter of the gift, the whole is 
chargeable with estate duty (g ). But where the reservation can be 


where the donor died aftor the 31sfc May, 1881, but before the 2nd August, 1804 ; 
and by the finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 59 (2), such gifts 
are not deemed to pass on the donor’s death, at any rate where the death was 
after the 29th April, 1909. 

(t) A.-G. v. Cobham ( Viscount) (1904), 90 L. T. 816. 

(u) Inland' Revenue y . Hey wood- Lonsdale' 8 Trustees (1906), 43 Sc. L. R. 589. 

(a) Ibid., per the Lord Ordinary (Johnston), at p. 591. 

(b) See note(/), p. 210, post. 

( c ) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 2 (1) (c) ; Customs and Inland 
Revenue Act, 1881 (44 & 45 Viet. c. 12), s. 38 (2) (a); Customs and Inland 
Revenue Act, 1889 (52 & 53 Viet. c. 7), s. 11 (1) (first branch). To escape the 
duty, the deceased must he excluded both from the possession and enjoyment 
of the property and from any bonefit [A.-G. v. Grey (Earl), [1898] 2 Q. B. 534, 
C. A., per A. L. Smith, L.J., at p. 541). As to what is not possession and 
enjoyment, see A.-G. v. Wagliorn (1909), Times , 6th February. Where the 
donor died after the 31st May, 1889, out before the 2nd August, 1894, and the 
gift was of personal property, account duty is chargeable (Customs and Inland 
Revenue Act, 1889 (52 & 53 Viet. c. 7), s. 11 (1) ). 

(i d ) IL M. Advocate v. M* Taggart Stewart (1906), 43 Sc. L. R. 465, per the 
Lord President (Lord Dunedin), at p. 474. 

(e) H. M. Advocate v. Heywood- Lonsdale' 8 Trustees (1906), 43 Sc. L. R. 529, 
per the Lord Ordinary (Pearson), at p. 532, 

(/) Matheson v. Inland Revenue Commissioners (1898), 14 Sheriff Court Reports, 
156 (payment made when donor called on her agent to settle money matters 
with him, three months after the date when the gift purported to be made). 

(g) Grey (Earl) v. A.-G., [1900] A. .0, 124 (reservation to the donor of 
an annuity less than the income of the property given, and a power of revoca- 
tion of the gift in certain events, namely, the donee’s death in the donor’s 
lifetime, or failure by the donee to perform certain covenants, including a 
covenant to pay the donor’s debts out of the property ; the power of revocation 
was released within a year of the donor’s death!. Where what was reserved is 
released outside the period preceding the donors death within which enjoyment 
by the donor involves payment of duty, the gift is not deemed to pass on the 
donor’s death (Finance (1909-10) Act, 1910 (10 Edw. 7 , o. 9 ), s. 59 ( 3 ) }, at any 
rate where he died after the 29th April, 1909, 
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considered as extending to a part only of the subject-matter, then, 
seemingly, only that part is chargeable with the duty ( K ). 

The benefit need not be reserved out of the subject-matter 
of the gift, but may be secured only by the donee’s personal 
covenant (i). 

A transaction does not cease to be a gift merely because 
the annual benefit secured to the donor is greater than the interest 
on the property comprised in the gift at the rate obtainable on 
trust investments, or because the annual payment to the donor is 
to be continued by the donee to a third person after the donor’s 
death (A). 

A contingent reversion, reserved to the donor, in the corpus 
of property given upon trusts is not reserved out of the gift, but is 
something not comprised in the gift (Z). 

224. Money received under a policy of assurance effected by any 
person on his life, where the policy is wholly kept up by him for 
the benefit of a designated (m) donee, whether nominee or assignee, 
or a part of such money in proportion to the premiums paid by him, 
where the policy is partially kept up by him for such benefit, is 
deemed to pass on the assured’s death (n). 

The liability to duty is independent of the existence of any 
obligation upon the assured to keep up the policy, or of any arrange- 
ment between him and any other person in relation thereto (o), 

Sub-Sect. 5 . — Settlements with Reservation . 

225. Property passing under (p) any settlement effected by any 
instrument not taking effect as a will, whereby an interest in the 
property, or the proceeds of the sale of it, for life or any other 
period determinable by reference to death ( q ), is reserved either 
expressly or by implication to the settlor, or whereby the settlor 
may have reserved to himself the right, by the exercise of any 
power, to restore to himself, or to reclaim the absolute interest in 


(h) A.-G. v. Grey ( Earl ), [1898] 1 Q. B, 318, per Channell, J., at p. 325; 
see also He Cochrane , [1905] 2 I. B. 626, per Ivenny, J., at p. 643. 

(i) A.-G. v. WorraU, [1895] 1 Q. B, 99, 0. A. 

(k) A.-G. v. Johnson , [1903] 1 K. B. 617, 0. A. ; and compare Lord Advocate v. 
M'Kersies (1881), 19 Sc. L. R. 438; Crossman v. R. (1886), 18 Q. B. D. 256; 
Lord Advocate v. Wilsons (1894), 31 Sc. L. B. 819. 

(l) Re Cochrane , [1906] 2 I. R. 200, C. A. 

(m) Lord Advocate v. Fleming , [1897] A. 0. 145. 

(n) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 2 (1) (c) ; Customs and Inland 

Revenue Act, 1889 (52 & 53 Viet. c. 7), s. 11 (1) (fourth branch); see also 
p. 192, post. Where tne assured died after the 31st May, 1889, but before the 2nd 
August, 1894, account duty is chargeable (Customs and Inland Revenue Act, 
1889 (52 & 53 Viet. o. 7), s. 11 (1) ). ■ ' 

8 A.-G. v. Robinson , [1901] 2 I. R. 67, per Falles, O.B., at p. 90. 

) It has been said that the expression “ passing under,” in this connection, 
is not a phrase of art, but is of a comprehensive nature (A.-G, v. Chapman , 
[1891] 2 Q. B. 526, per cur., at p. 532; approved A.-G. v. Wendt (1895), 43 
W. R. 701, per cur., at p ; 703); and that the word “passing” is at least 
equivalent to and co-extensive with “ disposition ” (A.-G. v. RiaU, [1906] 2 1. R. 
IM } per Palwss, 0J3i, at p. 133). 

fa) J.e., the “ life ” and “ death ” of the settlor (Re Cochrane, [190.1] 2 L R. 
626, per Palles, C.B., at p. 634). 
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the property, or the proceeds of the sale of it, is deemed to pass on 
the settlor’s death (r). 

The expression “ settlement,” in this connection, includes 
any trust, whether expressed in writing or otherwise, in favour of 
any person, and, if contained in an instrument effecting the settle- 
ment, whether the instrument was made for valuable consideration (s) 
or not as between the settlor and any other person ( t ). 

Where a person has reserved a general power of appointment, as 
well as a life interest, and the power is exercised, the appointment 
is, by the general rule of law, to bo read into the settlement creating 
the power, with the result that the appointed property “ passes 
under ” the settlement (a). 

It is enough for an interest of some sort to be reserved ( b ), 
and it may be kept, provided for, or secured to the settlor in any 
way (c). 

Sub-Sect. 6 . — Joint Investments. 

226. Property which a person, having been absolutely entitled 
thereto, has caused to be transferred to or vested in himself, and 
any other person jointly, whether by disposition or otherwise, 
including any purchase or investment effected by the person who 
was absolutely entitled to the property, either by himself alone, or 
in concert, or by arrangement ( d ), with any other person, so that 
the beneficial interest in the property, or in some part of it, passes 


(r) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 2 (1) (c) ; Customs and Inland 
Revenue Act, 1881 (44 & 45 Viet. c. 12), s. 38 (2) (c) ; Grey (Earl) v. A.-G ., 
[1900] A. C. 124. Where the settlor died after the 31st May, 1881, but before 
the 2nd August, 1894, and the settlement was voluntary, and of personal 
property, account duty is chargeable (Customs and Inland Revenue Act, 1881 
(44 & 45 Viet. c. 12), s. 38 (2) (c) ), As to what constitutes a voluntary 
settlement in this connection, seo Grossman v. R. (1886), 18 Q. B. D. 256. 

(a) Compare A.-G. v. Jacobs Smith , [1S95] 2 Q. B. 341, C. A.; and A.-G. v. 
Rathdonnell (Lord) (1893), 32 L. R. Ir. 571. 

(t) Customs and Inland Revenue Act, 1889 (52 & 53 Viet. c. 7), s. 11 (1) 
(third branch). A similar extension of the meaning of “ voluntary settlement ” 
to trusts, in general, in favour of volunteers was enacted, in the case of account 
duty, by the Customs and Inland Revenue Act, 1889 (52 & 53 Viet. c. 7), 
s. 11 (1); see A.-G. v. Jacobs Smithy supra ; A.-G. v. Chapman, [1891] 2 Q. B. 
526; DeMestre v. West, [1891] A. C. 264, P. C. ; A.-G. v. Rathdonnell (Lord), 
supra. 

(a) A.-G. v. Chapman , supra. 

(5) Grossman v. R.. supra (transfer of shares in partnership in consideration 
of an annuity equal to 4 per cent, upon the value of the shares to transferor for 
his life, and secured by the personal covenant of transferee) ; Lord Advocate v. 
WiUwis (1894), 31 Sc. L. R. 819 (ditto 6 per cent.) ; A.-G. v. Gosling , [1892] 
1 Q. B. 645 (appointment, to one of a limited class, of share in partnership, at 
appointor’s death); A.-G. v. Wendt (1895), 43 W. R. 701 (annuity, out of gross 
profits, to be paid to widow of deceased partner, by surviving partner, who 
acquired the deceased’s share on his death, under the partnership deed) ; A.-G. 
v. Hey wood (18S7), 19 Q. B. D. 326, 332 (discretionary trust of income in favour 
of settlor and others during his life). 

(c) A.-G. v. Gosling , supra, per cur ., at p. 549. 

(d) The words “ in concert ” eto. would appear to point to tho existence of some 
contractual obligation (A.-G. v. EUis , [1895] 2 Q, B. 466, per cur., at p. 470). 
It has, however, been said that Savoy Overseers v. Art Union of London t [1896] 
A. 0. 296 (a case on the Scientific Societies Act, 1843 (6 & 7 Viet. o. 36), s. 1) 
has deprived A.-G. v. Ellis , supra , of all authority (A.-G. v. Smyth, [1905] 2 I. R 
653, per Palles, C.B., at p. 564). 
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or accrues by survivorship on his death to the other person, is 
deemed to pass on the death (e). 

Sub-Sect. 7. — Interests arising on Death. 

227., Any annuity or other interest in property (/), including 
moneys payable under a policy of life insurance ( g ), purchased or 
provided by the deceased ( h ), either by himself alone (i), or in con- 
cert or by arrangement ( k ) with any other person (l), to the extent 
of the beneficial interest accruing or arising (»»), by survivorship 
or otherwise, on the deceased’s death, is deemed to pass on his 
death (ra). 


Sect. 4. — Exceptions from the Charge of Duty. 

Sub-Sect. 1 . — Foreign Property. 

228. Property passing on the death of the deceased, when situate 
out of the United Kingdom, is included within the charge of duty 
only if, under the law in force before the imposition of the estate 


(e) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 2 (1) (c) ; Customs and Inland 
Revenue Act, 1881 (44 & 45 Yict. c. 12), s. 38 (2) (b); Customs and Inland 
Revenue Act, 1889 (52 & 53 Yict. c. 7), s. 11 (1) (second branch). Where the 
doceaeed person, who made such an investment of personal property, died after 
the 31st May, 1881, but before the 2nd August, 1894, account duty is charge- 
able (Customs and Inland Revenue Act, 1881 (44 & 45 Yict. c. 12), s. 38 (2) (b); 
extended to such investments made in concert or by arrangement with any other 
person by the Customs and Inland Revenue Act, 1889 (52 & 53 Yict. c. 7), 
8 . 11 ( 1 )). 

(/) A.-G. v. Robinson , [1901] 2 I. R. 67, per PALLES, C.B., at p. 89. 

(g) Ibid., at p. 90*-; A.-G. v. Hawkins, [1901] 1 K. B. 285, per Kennedy, J., 
at p. 292; A.-G.y. M array, [1901] 1 IC. B. 165, 0. A., per car., at p. 172; 
A.-G. v. Lethbridge , [1905] 2 K. B. 323, C. A., per cur., at p. 332. Compensa- 
tion for death payablo eithor under the Employers’ Liability Act, 1880 (43 & 44 
Yict. c. 42), or under the Workmen’s Compensation Act, 1906 (6 Edw. 7, 
c. 58), would not appear to involve the payment of estate duty in connection 
with the death. 

(h) It has been said that the provision must be the deceased’s gift, or at his 
cost ( Lethbridge v. A.-G., [1907] A. C, 19, per Lord MacnaQHTEN, at p. 25), by 
a subtraction from his means during life (ibid., per Lord Lobebuiin, L.C., at 
p. 23). An interest provided at the cost of a third person is, therefore, outside 
the enactment (A.-G. v. Murray, supra), although, in the case of policy moneys, 
the fact that the insurer had no insurable interest in the assured’s life (compare 
Life Assurance Act, 1774 (14 Geo. 3, c. 48) ), would not, of itself, if the insu- 
rance company in fact paid the moneys, be an objection to the claim (A.-G. v. 
Murray, supra, per cur., at p. 172). 

(i) A.-G.y. Dobree , [1900] 1 Q. B. 442 (deceased settled a policy and paid the 
premiums). 

(k) See noto ( d ), p. 191, ante . 

(l) A.*G. y. Robinson, [1901] 2 I. R. 67 ; explained, Richardson v. Inland 
Revenue Commissioners, [1909] 2 I. R. 597, per Palles, C.B., at p. 624 (deceased, 
on Jiis marriage, settled a policy, and tho premiums, by arrangement with his 
wife, were paid out of the income of property settled by her on him for life, and 
to which, apart from the settlement, he would have been entitled in his marital 
right). See also A.-G. y. Murray , supra , as to distinction between “provided 
by the deceased in concert with any other person” and “provided by any 
other porson in concert with the deceased.” 

(m) It has been said that this enactment aims at property which springs up 
upon the death, and then vests in another, although previously it had not been 
existing in anyone (A.-G. v. Robinson , supra, per Palles, C.B., at p. 90). 

(») Finance Act, 1894 (57 & 58 Yict. c. 30), s. 2 (1) (d). 
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duty, legacy dufcy(o) or succession duty (p) is ‘payable in respect 
of it, or would be so payable but for the relationship of the person 
to whom it passes ( q ). 

Foreign bonds to bearer, locally situate in England, are personal 
property in England, notwithstanding that they contain a charge 
upon foreign real property (r). 

Sub-Sect. 2. — Trust Property , 

229. Property passing on the death of the deceased is not deemed 
to include property held by him as trustee for another person, 
under a disposition not made by the deceased, or under a disposition 
made by him more than three years before his death, where posses- 
sion and enjoyment of the property was bond fide (s) assumed by 
the beneficiary immediately upon the creation of the trust, and 
thenceforward retained to the entire exclusion of the deceased, or 
of any benefit to him by contract or otherwise ( a ). 

Sub-Sect. 3. — Settled Property in which the Interest failed before Possession . 

230. In the case of settled property, where the interest of any 
person under the settlement fails or determines by reason of his death 
before it becomes an interest in possession, as distinguished from 
remainder or reversion (b), and one or more (c) subsequent limita- 
tions under the settlement continue to subsist (d), the property is 
not deemed to pass on his death (e). 


(o) See p. 238, post. 

( p) See p. 273, post. 

(q) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 2 (2) ; see also Winans v. 
A.-G., [1910] A. C. 27, 45. 

(r) A.-G. v. Glendining (1904), 92 L. T. 87 ; Winans v. A.-G., supra. As to 
a mortgage debt on immovable property out of the Unitod Kingdom, seo 
Lawson v. Inland Revenue Commissioners , [1896] 2 I. R. 418; compare also 
Payne v. R. } [1902] A. C. 552, P. C. 

(s) See note*(/), p. 210, post. 

(a) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 2 (3) ; Finance (1909-10) Act, 
1910 (10 Edw. 7, c. 8), 8. 59 (1). In the case of deaths before the 30th April, 
1909, the period is twelve months (ibid,). See also If. M. Advocate v. Gunning's 
Trustees (1902), 39 Sc. L. R. 534 (a donor granted interest-bearing bonds by 
way of gift, and the bonds remained unpaid at the donor’s death ; they were 
held not to be property held by tho debtor as trustee for his creditor). 

(b) A.-G. y. Power , [1906] 2 I. R. 272 (a vested interest in the deceased in fee, 
divested by his death under a specified age, where ho was not entitled to the 
income, the trustees having a discretionary power as to its application, was not 
a beneficial interest in possession : aed qu. , per Palles, O.B., at p. 280, whether 
estato duty is not payable on tho cesser of the actual income applied). 

(c) A.-G. v. Wood, [1897] 2 Q. B. 102. 

(d) I.e at tho tune of tho death of the person whoso interest fails (A.-G. v. 
Glossop , [1907] 1 K. B. 163, 0. A., per Cozens-Hakuy, L.J., at p. 177, and per 
Farwell, L. J., at p. 180). A limitation to a person absolutely is a limitation 
which continues to subsist (A. -G. v. Wood , supra, per Vaughan Williams, J., 
at p. 109; A.-G. v. Glossop , supra , per Farwell, L.J., at p. 180; see also Re 
Finance Act, 1894, and Studdert , [1900] 2 I. R. 281, per Gibson, J., at p. 296). 
It has, however, been said, although not on the construction of this sub-section, 
that a settlement is at an end when the settled property is absolutely vested in 
possession (Re Mundy and Roper's Contract , [1899] 1 Oh. 275, C. A., per 
Lindley, M.R., and Ohitty, L.J., at p. 297 ; A.-G. v, Beech , [1899] A. 0. 53, 
per Lord Davey, at p. 60). 

(«) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 5 (3). 
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231. Where property is settled by a person on himself for life (f), 
and after his death on any other persons, with an ultimate reversion 
of an absolute interest or absolute power of disposition to the settlor, 
the property is not deemed to pass to the settlor on the death of 
any such other person, by reason only that the settlor, being then 
in possession of the property, as tenant for life, becomes, in con- 
sequence of such death, entitled to the immediate reversion, or 
acquires an absolute power to dispose of the whole property ( g ). 
It is so, also, where the enlargement of interest etc. is acquired by 
any person other than the settlor (li). 

Sub-Sect. 4. — Property reverting to Disponer . 

232. Where by a disposition of any property an interest is con- 
ferred on any person, other than the disponer, for the life of such 
person or determinable on his death, and such person enters into 
possession of the interest, and thenceforward retains possession of 
it to the entire exclusion of the disponer, or of any benefit to him 
by contract or otherwise, and the only benefit (i) which the disponer 
retains in the property is subject to such life or determinable 
interest, and no other interest, even contingent (k), is created by 
the disposition, then, on the death of such person, the property is 
not deemed to pass by reason only of its reverter to the disponer in 
his lifetime (I). 

It is so, also, where any such interest is conferred on two or more 
persons, either severally or jointly, or in succession (w). 

But it is not so where the person or persons taking the life etc. 
interest had at any time prior to the disposition been competent to 
dispose of the property (n). 

233. Where a husband or wife is entitled, either solely or 
jointly with the other, to the income of any property sottled by the 
other, under a disposition which took effect before the 2nd August, 
1894, and on his or her death the survivor becomes entitled to the 


(/) Joint lives, sernble , otherwise (A.-G. v. Glossop , [1907] I K B. 163, 0. A., 
per Cozens-Hajudy, L.J., at p. 177). 

. (g) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 14. Tlio death, in terms of the 
Act, must be after the 30th June, 1896 {ibid., s. 24 (1)) ; but see next note. 

(h) A.-G* v. Wood, [1897] 2 Q. B. 102, It seems that the exception in the 
Fiuance Act, 1896 (59 & 60 Viet. c. 28), s. 14, is included in the wider exception 
in the Finance Act, 1894 (57 & 58 Viet. c. 30), s. 5 (3). 

(t) A.-G. v. Penrhyn (1900), 83 L. T. 103; A.-G. v. Glossop, [1907] 1 K. B. 
163, 0. A. ; compare also Me Cochrane , [1906] 2 I. R. 200, 0. A. 

(k) A.-G.Y',2 J enrhyny supra ; A.-G. v. Glossop , supra . 

\l) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 15 (1). The doath must ]bo 
after tho 30th June, 1896 ( ibid ., e. 24 (1) ). Where executors to meet an annuity 
set aside a capital sum, as an administrative act, without direction in the will, 
it seems that, on the annuitant’s death, no estate duty is chargeable in respect 
of the acquisition of tho capital, sum, in point of beneficial enjoyment, by the 
persons entitled under the will (A.-G. v. IJannen (1904), 48th Report of the 
Commissioners of Inland Revenue, 121, per Qhannell, J;). 

(w) Finance Act, 1896 (59 & 60 Viet, o, 28), s. 15 (2). The exemption lias 
been held to apply on the first death (Watson v. Inland Revenue Commissioners 
(1900), 16 Sheriff Court Reports, 235). 

(») Finance Act, 1896 (59 & 60 Viet, c, 28), s. 1& (8). 
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income of the property, as distinguished from the property itself (a), 
settled by the survivor, estate duty is not payable in respect of 
that property until the death of the survivor (p). 

Where the deceased was entitled by law to the rents and profits 
of any real or leasehold property ( q ) of his wife, and has died in 
her lifetime, the property is not deemed to pass on his death by 
reason of her then becoming entitled to the property in virtue of 
her former interest (r). 

Sub-Seot. 5. — Where Money Consideration given • 

234. Estate duty is not payable in respect of property passing 
on the death of the deceased by reason only of a bond fide pur- 
chase (s) from the person under whose disposition the property 
passes, nor in respect of the falling into possession of the reversion 
on any lease for lives, nor in respect of the determination of any 
annuity for lives, where the purchase was made or the lease etc. 
granted for full consideration (t) in money or money’s worth paid 
to the vendor or grantor for his own use or benefit, or, in the case 
of a lease, for the use or benefit of any person for whom the grantor 
was a trustee (a). 

Where any such purchase was made, or lease etc. granted, for 
partial consideration in money or money’s worth, paid as above, 
the value of the consideration is allowed as a deduction from the 
value of the property (b). 

A bond fide purchase is one which is not fraudulent or unreal, 
and the consideration, which was in fact tho whole consideration, is 
the full consideration, even if on tho face inadequate (c). 

If the consideration comprises something in addition to 


(o) A.-O. v. Strange, [1S98] 2 Q. B. 39, C. A. 

(j>) Finance Act, 1894 (37 & 58 Yict. c. 30), s. 21 (5). 

(q) />., real property as defined by the Succession Duty Act, 1S53 (1(3 & 17 
Yict. c. 51), s. 1 ; see p. 263, 'post. 

(r) Finance Act, 1896 (39 & 60 Yict. c. 28), s. 15 (4), Tho doath must bo 
after tho 30th Juno, 1896 {ibid., s. 24 (l) ). 

(s) A change of security is not a purchase (A.- Q. v. Smith- Marriott, [1899] 
2 Q. B. 595). 

(£) Compare Lethbridye v. A.-G., [1907] A. C. 19. 

(а) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 3 (1). As to what is not con- 
sideration in money etc., see A.-G. v. Gobham ( Viscount ) (1904), 90 L. T. 816 
(payment within twelve months of doath of sum covenanted to be paid by way 
of gift at death); H. M. Advocate v. Haywood- Lonsdale' a Trustees (1906), 43 
So. L. R. 529 (ditto) ; lie Clark (1906), 40 I. L. T. 117 (gift of partnership 
business). 

It has been said that the principle of this provision is that property purchased 
for a price in money etc. is not to be taxed merely because it is acquired in 
possession on death {A.-G. v Dobree , 1 1900] 1 Q. B. 442, per Darling, J., at 
p. 450 ; see also A.-G. v. Smyth , [1905] 2 I. R. 553, per Palles, C.B., at p. 567). 

(б) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 3 (2). Compare Brown v. A.-G. 
(1898), 79 L. T. 572, H. L. (partnership deed operating also as a settlement). 
As to what is not partial consideration in money etc., see A.-G. v. Johnson, 
[1903] 1 K. B. 617, 0. A. (transfer of oapital sum in consideration of annuity 
for lives greater than the income obtainable on a trust investment of the same 
oapital sum) ; H. M . Advocate v. Hey wood- Lonsdalds Trustees (1906), 43 So. L. R. 
529 (renunoiation of, inter alia, claim under marriage settlement by default of 
exercise of limited power of appointment). 

(c) Re Lombard , [1904] 2 I. R. 621, per Palles, O.B., at p.630 
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Estate and Other Death Duties. 

money or money’s worth, then the money etc. is partial con. 
Bideration (d). 

There may he consideration in money etc. paid to persons other 
than the vendor or grantor («). 

A transaction which, as between strangers, would be regarded as 
a purchase, is not the less so because the parties are members of 
the same family, and were impelled to the arrangement for the sake 
of their interests, or the honour of the family (/). 

235. Where an interest in expectancy in any property has, 
before the 2nd August, 1894 ( g ), been bond fide sold or mortgaged for 
full consideration in money or money’s worth, then no other duty 
on such property is payable by the purchaser or mortgagee when 
the interest falls into possession than would have been payable if 
the Finance Act, 1894 (/t), by which the estate duty was imposed, 
had not passed ; and, in the case of a mortgage, any higher duty 
payable by the mortgagor ranks as a charge subsequent to that of 
the mortgagee (i). 

In the case of a mortgage, the exception is personal to the 
mortgagee, and the mortgagor, if the equity of redemption proves 
sufficient, must pay the whole estate duty out of it ( k ). 

In the case of the sale of an interest expectant on the death 
of the survivor of more than one person, where estate duty is 
payable and paid on the first death, it seems that a repayment of 
the duty, but without interest, is to be made on the last death, 
when the exception becomes operative ( l ). 

236. Property in which the deceased or any other person had 
an interest ceasing on the death of the deceased is not deemed to 
pass on the death where the interest was only an interest as holder 
of an office (wi), or recipient of the benefits of a charity, or as a 
corporation sole (n). 

Sub-Sect. 6. — Where Death Duty already paid* 

237. If estate duty has already been paid in respect of any 
settled property since the date of the settlement, the estate duty is 
not payable in respect thereof until the death of a person who was 


(i d) Lethbridge v. A.-G. t [1907] A. C. 19, per Lord Atkinson, at p. 28; Re 
Lombard , [1904] 2 I. It. 621, per Palles, C.B., at p. 631. 

(e) Re Lombard , supra , per Palles, C.B., at p. 632. 

(/) Lethbridge v. A.-G'., supra ; see title Family Arrangements. 

(<}) Where the sale was after the 1st August, 1894, and before the 9th April, 
1900, see p. 204, post ; where it was after the 1st August, 1894, and before the 
19th. April, 1907, see p, 206, post ; where it was after the 18th April, 1907, and 
before the 30th April, 1909, see p. 205, post. 

(h) Finance Act, 1894 (57 & 58 Yict. c. 30). 

(i) Ibid., 8. 21 (3). 

(7c) Re Vernon , [1901] 1 K. B. 297. If the equity should prove insufficient, a 
▼ay, it has been said, would probably be found of protecting the mortgagor 
from liability to duty in excess of it (ibid., per Phillimore, J., at p. 307). 

(l) Re Reversionary Interest Society , A.-G. v. Walker (1896), Times , 14th May. 

(m) A.-G. v. Eyres , [1909] 1 K, B. 723 (trustee under a settlement). 

ip) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 2 (1) (b) ; see titles Charities, 
Vol. IV., p. 205 ; Corporations, Vol. VIII., p. 378. 
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at the time of his death, or had been at any time during the con- 
tinuance of the settlement, competent to dispose of such property (o), 
and who, if on his death subsequent limitations undor the settlement 
take effect in respect of such property, was sui juris at the time of 
his death, or had been sui juris at any time while so competent to 
dispose of the property (p). 

The principle of this exception seemingly applioa to property 
deemed to pass on death by reason of the cesser of an interest, 
where a further interest arises on the death, and ceases on a later 
death (q). 

Payment of estate duty in respect of an interest in expect- 
ancy in settled property of which, subject to an existing life 
interest, the deceased was competent to dispose, is, where the 
deceased was the settlor, a payment in respect of settled property (r), 
whether he had only a general power of appointment, exercised by 
his will (s), or a vested reversionary interest ( a ). But the exception 
does not apply where by deduction of debts etc. estate duty in 
respect of tiie interest in expectancy is not in fact paid ( b ). 

Where after-acquired property is covenanted to be settled, the 
payment of estate duty in respect of property which passes 
absolutely to the covenantor, or to trustees in his right, and 
becomes subject to the covenant, is not a payment in respect of 
settled property (c). 

■ The payment of estate duty in respect of a covenantor’s estate, 
without allowance for (d) a covenant debt, due by him or his 
executors etc. to the trustees of a settlement, is, seemingly, a 
payment in respect of settled properly (c), although the estate duty, 
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(o) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 5 (2). 

(/>) Finance Act, 1898 (61 & 62 Viet. c. 10), s. 13. As to tho retrospective 
operation of tliis last provision, compare A.~(f. v. Theobald (1890), 24 Q. 13. 
557. 

Compare Inland Ileum tie v, Macladilan (1899), 86 Se. L. it. 727. 

(r) Inland Revenue Commissioners v. Priestley, [1901] A. C. 208. 

( s ) Ibid . 

(a) Compare Lord Advocate v. Mackenzie's Trustees (1905), 42 So. L. R. 584. 
Where the deceased was not tho settlor, tho position was the same (Lord Advo- 
cate v. Mackenzie' s Trustees , supra)] but by the Finance ( 1909-10) Act, 1910 (10 
Fdw. 7, c. 8), s. 55, for the purposo of any claim to reliof from estato duty under 
the Finance Act, 1894 (57 & 58 Viet e. 30), s. 5 (2), in the case of poisons dyin" 
after the 29th April, 1909, payment of duty, whether made before, on, or after 
that date, is not to be deemed to be a payment in respect of settled property if 
the payment was made in respect of an interest in expectancy in uuy property on 
the death of a person other than the settlor. Whore, however, tho interest 
in expectancy was, boforo tho 30th April, 1909, bond fide sold or mortgaged 
for full consideration in monoy or money’s worth, then no other duty on 
the property is payable by tlm purchaser or mortgagee when tho interest falls 
into possession than would have been payable if tho Finance (1909-10) Act, 
1910 (10 Edw. 7, c. 8), s. 55, had not passed, and in tho case of a mortgago 
any higher duty payable by the mortgagor ranks as a chargo subsequent to 
that of the mortgagee (ibid., s. 64) ; and this rule applies generally to all the 
death duty provisions of that Act (ibid.). 

(b) Lord Advocate v. Mackenzie's Trustees , supra. 

(c) Lord Advocate v. Harvey's Trustees (1901), 39 Sc. L. R. 71. 

(d) Compare Finance Act, 1894 (57 & 58 Viet. c. 30), s. 7 (1) (a). 

(e) Re Maryan- Wilson, Wilson y. Maryan- Wilson (1899), 47 W* R. 635. per 
Kekewich, J., at p. 636, 

R.U— XIU, 
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except by deficiency of assets, is not, apart from express direction, 
payable out of the covenanted sum (/). 

Where a person expectantly entitled to settled property re-settles 
it, and estate duty is subsequently paid in respect of the property 
as passing on the original life tenant’s death, the “ settlement,” 
since the date of which the estate duty has been paid, and during 
the continuance of which the re-settlor was competent to dispose 
of the “ settled property,” is the original settlement under which he 
derived his benefit, and not the re-settlement by which he parted 
with his interest (<7). 


(/) j Re Gray , Gray v. Gray, [1896] 1 Ch. 620; Be Chisholm, Goddard y. 
Bridie, [1902] 1 Ch. 457. 

( g ) A.-G. v. Hay, [1899] 2 Q. B. 245, 251 (a settlement of a money fund, and 
a re-settlement of it, whilst still in expectancy, by the expectant beneficiary). 

A settlement for the purpose of tho Settled Land Act, 1882 (45 & 46 Yict. 
c. 38), s. 2, may consist of a series of deeds {Re Aileshury ( Marquis ) and Iveagh 
( Lord ), [1893] 2 Ch. 315 ; Be I)u Cane and Netilefold's Contract , [1898] 2 Ch. 
96, 105), and there may be at tho same time a more comprehensive settlement 
consisting of sovoral deeds, and a less comprehensive settlement constituted by 
one of tho deeds {Be Mundy and Boyer's Contract , [1899] 1 Ch. 275, 295, C. A.). 

In the case of a settlement and re-settlement of a money fund, where, after 
tho date of tho ro-settlemont, the life tenant continued to enjoy his interest 
under tho original settlement, tho original settlement is, for the purpose of 
estate duty, the governing document, and the re-settlement is an appendage 
(A.-G. v. i/a?/, supra , per Kennedy, J., at p. 252) ; and the original settlement 
may consist of a sories of deeds ending with that undor which the re-settlor took 
his benefit (ibid., at p. 251). 

The decisions under the Settled Land Act, 1882 (45 & 46 Yict. c. 38), it has 
been said, may be regardod to ascertain the meaning of the word “ settlement” 
for tho purpose of estate duty (see note (p), p. 184, ante); but contrast tho 
language of s. 22 (1) (i) of the Finance Act, 1894 (57 & 58 Yict. c. 30), which 
enacts that the expression settlement is to mean any “instrument” which is, 
or would be etc., a settlement within the meaning of s. 2 of tho Settled Land 
Act, 1882 (45 & 46 Yict. c. 38), with tho language of that section, which enacts 
that any “ instrument or instruments,” under or by virtue of which etc., is or 
are to bo a settlement. 

In the case of a disentail of settled land by the remainderman in tail, with 
the life tenant’s consent, and a re-sottloment of the remainder in fee, subject to 
a life estate to the original life tenant, whether expressed to be in restoration 
of his old life estate (Be Aileshury {Marquis) and Iveagh (Lord), supra) or not 
(Be Mundy and Roper's Contract , supra), the series of deeds, including the ro- 
se ttlemeut, form a settlement for tho purpose of the Settled Land Act, 1882 
(45 & 46 Yict. c. 38)., 

But, at any rate where the new life estate is expressed to be in restoration of 
the old life estate, tho effect of the re-settlement is to leave the original settle- 
ment where it was, affected only by such matters as might be introduced, not 
for the purpose of destroying the life estate, but for the purpose of giving affect 
to tho new arrangements (Harrison v. Round (1852), 2 lie G, M. & G. 190 ; Re 
Wright's Trustees and Marshall (1884), 28 Ch. II. 93). Qucere, in such circum- 
stances, whether or not the doctrine of A.-G. v. Hay , supra, applies to a 
re-settlement of land, notwithstanding that the operative instrument under 
which the life tenant enjoyed his interest after the date of the re-settlement 
wns, in form at least, the re -settlement, and not the original settlement ; see 
also, A.-G. v. Londeshorough (Earl), [19041 1 K. B. 749. 

For succession duty purpose?, tho disposition which, in such circumstances, is 
deemed to confer the succession on lie life tenant’s death is made by the 
disentailing assurance and re-settlement (Braybroofo (Lord) v. A.-G. (1861), 9 
H. L. Cas. 150, per Lord Campbell, L.C., at p. 168); and it has been Said tnat 
this is the rule also for estate duty (Parliamentary Debates, 4th Series, Yol. 50 
(1897), col. 785, pet' Finlay, S.-G. (with the concurrence of Websteb, A.-G.), 
in the House of Commons). 
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238. Estate duty is not payable on the death of a deceased 
person in respect of personal property settled by a will or disposition 
made by a person dying before the 2nd August, 1894, in respect of 
which property probate duty or account duty has been paid or is 
payable, unless in either case the deceased was at the time of his 
death, or at any time since the will or disposition took effect had 
been, competent to dispose of the property ()t). 

Payment of probate duty in respect of an interest in expect- 
ancy in personal property settled by deed, and which, subject 
to an existing life interest, the settlor appoints by will under a 
general power reserved to himself, is a payment in respect of 
personal property settled by a disposition made by him (i). 

Where the settled personal property is directed to be invested in 
land, the exception equally applies (, k ), and not the less so where, in 
the lifetime of the life lonant under the will, the land is disentailed 
and re-settled (1). 

239. Where, however, the property is not “ settled,” the exception 
does not apply (m). 

240. Where on the death of a deceased person estate duty 
becomes payable by a person in respect of any property passing 
under a settlement made by a will or disposition which took effect 
before the 2nd August, 1894, and before that date the additional 
succession duty (n), the temporary estate duty ( o ), or the 1 per cent. 

(/i) Financo Act, 1894 (57 & 58 Viet. c. .10), s. 21 (1). The paramount object 
of this provision is that settled property shall not pay two duties, first probate 
duty and then estate duty (A.-G. v. Dodington , [1897] 2 Q. B. 373, C. A., per 
A. L. Smith, L.J., at p. 380). Where a mortgage on real property settlod by a 
will is, under a direction for that purpose, paid off out of the festator’s porsouul 
estato which has borne probate duty, the amount of such mortgage can 
seemingly bo deducted in arriving at the principal value of the real properly 
for estate duty purposes ( 11 . M. Advocate v. M' Taggart Stewart (1900), *13 
Sc. L. R. 465, per the Lord Ordinary (Pearson), at p. 470). 

(i) A.-G. v. Dodington , supra ; approved by the IIouso of Lords in 
Inland Revenue Commissioners v. Priestley , [1901] A. C. 208, 211, 214, 210. 
Where probate duty has once been paid, or become payable, in respect of the 
interest of the settlor in tho settled property, that is effectual to exempt the 
property from estate duty (A.-G. v. Dodington , supra, per Rigby, L.J., at p. 383). 
The instrument exercising the power is to be read into tho instrument creating 
it (compare A.-G . V. Chapman , [1891] 2 Q. B. 526, and see A.-G. v. Dodington , 
[1897] 1 Q. B. 722, per Vaughan Williams, J., at p. 732). The provision in 
the Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 55, referred to In note (a), 
p. 197, ante , applies equally to the payment of or liability to probate duty in 
respect of an interest in expectancy in any property on the death of a person 
othor than the settlor. Payment of or liability to account duty confers a like 
exception from estate duty in similar circumstances. 

(k) A.-G. v. Londesborough (Earl), [1905] 1 K. B. 98, 0. A. ; Finance Act, 
1894 (57 & 58 Viet. c. 30), s. 22 (1) (f). The fact that since the payment of tho 
probate duty the property has changed its form from that of personalty into 
that of realty cannot affect the application of the principle, for the intention of 
the legislature to remedy an injustice must be to remedy it fully, and in every 
case in which it might arise (A.-G. v. Londesborough (Earl), supra, per Collins, 
M.R.* at p. 106). 

S A.-G. v. Londesborough (Earl), supra . 

,) H . M. Advocate v. M' Taggart Stewart, supra , at pp. 470, 473; see also 
Lord Advocate v. Stewart, [1902] A. C. 344. 

(n) See p. 283, post . 
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legacy or succession duty (p), has been paid or is payable under the 
same" will or disposition on the capital value of the property, the 
Commissioners are to allow the amount which would have been 
payable on account of the duty if the duty were calculated on the 
value of the property on which estate duty is payable (q). 

Provided that, if the person by whom the duty is payable so 
requires on the first delivery of his account, the deduction to bo 
allowed (r) is to be the amount of the duty so paid ( s ), or payable, 
in respect of the property on which estate duty is payable ( t ). 

241 . Where the Commissioners are satisfied that, in a British 
Possession to which this provision applies, duty is payable by 
reason of a death in respect of any property situate in such Possession 
and passing on such death, they are to allow a sum equal to the 
amount of that duty to be deducted from the estate duty payable in 
respect of that property on the same deatli (a). 

The Sovereign ( h ) may by Order in Council apply this provision 
to any British Possession where he is satisfied that, by the law of 
such Possession, either no duty is leviable in respect of property 
situate in the United Kingdom when passing on death, or the law 
of such Possession as respects any duty so leviable is to the like 
effect as the foregoing provision (e). 

The Sovereign in Council may revoke any such order where it 
appears that the law ot the Possession has been so altered that it 
would not authorise the making oF an order (rt). 


(р) See pp. 243, 282, po, at. 

(</) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 21 ; Financo Act, 1907 (7 Edw. 
7, c. 13), a. 15. The deduction ia only allowable in connection with deaths 
after the 30th June, 1896 (Financo Act, 1896 (59 & 60 Viet. c. 28), ss. 21, 21 ( l) ). 

(r) Financo Act, 1907 (7 Edw. 7, c. 13), s. 15. 

(s) An allowance cannot be made for duty paid upon a life in tores L (Re Folnj 
(Lady) (1898), Times, 18th May). 

(/) The amount of tho allowance is not affected by a loss of capital value due 
merely to a change of investment (lie Sykes (1899), County Court of Redhill, 
12th April, cited Sowavd’w Estato Duty, 4th ed., p, 23). 

(a) Fiimi mo Act, 1894 (57 & 58 Viet. c. 30), s. 20 (1). 

(b) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 30. 

(с) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 20 (3). Orders in Council have 
been made as follows : — Bahama Islands, 11th May, 1895 ; Barbados, 29th June, 
1896; Bermudas, 11th May, 1895; British Columbia, 26th October, 1896; 
British Guiana, 22nd February, 1896; Ceylon, 11th May, 1895 ; Falkland 
Islands, 3rd October, 1895 ; Fiji, 24th August, 1895 ; Gambia, 11th May, 1895 ; 
Gibraltar, 16th July, 1895 ; Gold Coast Colony, 16th July, 1895 ; Grenada, 18lh 
October, 1909; Hong Kong, 11th May, 1895; India (British, not including 
the Feudatory Native States), 2nd February, 1895; Jamaica, 3rd August, 
1897; Labuan, 18th May, 1897; Lagos, 16th July, 1895; Leeward Islands, 
16th July, 1895 ; Manitoba, 26th October, 1896; Natal, 16th July, 1895 ; New 
Brunswick, 26th February, 1*897 ; Newfoundland, 8th March, 1895; New South 
Wales, 29th May, 1905 ; New Zealand, 2nd February, 1893 ; Nova Scotia, 20th 
October, 1898; Ontario, 26th October, 1896; Quebec, 15th January, 1897; 
Sierra Leone, 8th February, 1S96; South Australia, llt.h May, 1895; Straits 
Settlements, 11th May, 1895; Tasmania, 13th October, 1897; Trinidad and 
Tobago, 13th August, 1895 ; Victoria, 8th February, 1896; Western Australia, 
1st August, 1896 ; Yukon Territory, 10th January, 1910. 

(d) Finance Act, 1894 (57 & 58 Viet. c. 30), s. ‘20 (4). The Order in Council 
dated 13th August, 1895, applying g. 20 to the colony or the Capo of Good Hope, 
has been revoked by Order m Council dated 2 1st November, 1908. 



Part II. — Estate Duty. 


201 


Sub-Sect. 7. — Other Exception i. 

242. The law and practice existing at the time of the imposition 
of the estate duty relating to any of tho death duties are, subject 
to the provisions of the Finance Act, 1894 (e), and so far as they 
are applicable, to apply, as if in terms made applicable, for the 
exemption of the property of common seamen, marines, or soldiers, 
who are slain or die in the service of the Sovereign (/). 

The like law and practice, subject as above, similarly apply 
for the purpose of the payment of sums under £100 without 
requiring probate or letters of administration (g). 

243. Estate duty is not payable in respect of a single annuity 
not exceeding £25 purchased or provided by the deceased, either 
by himself alone or in concert or arrangement with any other 
person ( h ), for the life of himself and of some other person and the 
survivor of them, or to arise on his own death in favour of some 
other person ; and if in any case there is more than one such 
annuity, the annuity first granted is alone entitled to the 
exemption (t). 

244. Estate duty is not payable in respect of gifts made in 
consideration of marriage, or which are proved to the satisfaction 
of the Commissioners to have been part of the normal expenditure 
of the deceased, and to have been reasonable, having regard to the 
amount of his income, or to the circumstances, or which, in the case 
of any donee, do not exceed in the aggregate £100 in value or 
amount ( j ). 

245. Estate duty is not payable in respect of any pension or 
annuity payable by the Government of British India to tho widow 


(e) Financo Act, 1891 (57 & 58 Yict. c. 30). 

(/) Ibid s. 8 (1); Stamp 1 Act, 1815 (55 Geo. 3, c. 184), Sclicd., Part TIL, 
Exemptions, branch 1 (representation to common seamen etc. slain or dying 
etc. not chargeable with probate duty). As to moaning of “ common” seamen 
etc., compare the contemporary statute (now repealed) (1815) 55 Geo. 3, c. GO, 
Soiled. 13, where a warrant or petty officer in the navy, or non-commissioned 
officer of marines, is contrasted with a common seaman or marine. But seo 
Navy and Marinos (Property of Deceased) Act, 18G5 (28 & 29 Yict. c. Ill), s. 2. 

{y) Finance Act, 1894 (57 & 58 Viet. c. 30), as. 8 (1), 22 (1) (c). Compare, 
c.g., Regimental Debts Act, 1893 (56 & 57 Yict. c. 5), s. 16 ; Navy and Marines 
(Property of Deceased) Act, 1865 (28 & 29 Yict. c. Ill), s. C; Superannuation 
Act, 1887 (50 & 51 Yict. c. 67), s. 8. In the case of a person entitled to make a 
nomination undor tho Friendly Societies Act, 1896 (59 & GO Yict. c. 25), whose 
estate in respect of which ostate duty is payable exceeds £100, any sum paid 
under the Act without representation is liable to estate duty (ibid., s. 59). In 
the case of a deceased depositor in the Post Office or a Trustee Savings Bank, if 
his total property, after deduction of debts and funoral expenses, exceeds £100, 
any sum payable under tho Statutory Regulations, otherwise than to his legal 
personal representative, is, nevertheless, for the purposes of estate duty, treated 
as passing under his will or intestacy (see Post Office Savings Bank Act, 1861 
(24 <fc 25 Viet. c. 14), s. 11, and Post Office Savings Bank Regulations, 1910, 
cl. S8 ; Savings Banks Act, 1887 (50 & 51 Yict. c. 40), ss. 2, 3 ; Savings Banka 
Act, 1891 (54 & 55 Viet. c. 21), s. 12 (2); and Trustee Savings Bank Regulations, 
1900, cl. 26 (1). Seo also the Supreme Court Funds Tlulos, r. G2). 

(h) See note (d), p. 191, ante. 

(i) Finance Act, 1894 (57 & 58 Viet. c. 30), s, 15 (l). 

(j) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s, 59 (2). The death, 
8emble t must be after the 29th April, 1909. 
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oE national 
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General rule. 


op child of any deceased officer of such Government, notwith- 
standing that the deceased contributed during his lifetime to any 
fund out of which the pension or annuity is paid ( k ). 

246. Estate duty is not payable in respect of any advowson or 
church patronage which would have been free from succession duty 
under the exemption stated later ( l ). 

247. Where any property passing on the death of a deceased 
person consists of pictures, prints, books, manuscripts, works of art, 
scientific collections, or other things not yielding income, which 
appear to the Treasury to be of national, scientific, historic, or 
artistic interest, such property only becomes chargeable with estate 
duty when it is sold, and then only in respect of the last death on 
which it passed (m). 

The Treasury finding has relation back to the time of the death, 
and it seems that the estate duty when ultimately payable does 
not become so “ upon or by reason of ” the death ( n ). 

Sect. 5. — Aggregation oj Property , and Rates of Duty . 

Sub-Sect. 1, — Aggregation of Properly. 

248. For determining the rate of estate duty to be paid on any 
property passing on the deceased’s death, all property so passing in 

(&) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 15 (3). 

(l) Ibid., s- 15 (4) ; Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 24. 
See p. 281 , post. 

(m) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 20(1); Finance (1909-10) Ad, 
1910 (10 Edw. 7, c. 8), a. 63. The death must bo after the 29th April, 1909. 
Where the death was after the 30th June, 1896, and before the 30th April, 1909, 
the exception does not extond to pictures etc. of merely artistic interest, and is 
restricted to property which is settled so as to be enjoyed in kind in succession 
by different persons, and while enjoyed in kind by a person not competent to 
dispose of it (Finance Act, 1896 (59 & 60 Viet. c. 28), ss. 20 (1), 24 (1) ). In such 
a case, if the property is sold, or is in the possession of some person who is Ihwii 
competent to dispose of it, it becomes liable to estate duty (ibid.). As to 
legaoy duty, see p. 240, post ; and as to succession duty, see p. 281, post . See 
per the Lord Privy Seal (Viscount Cross) in the House of Lords (1897), 
Parliamentary Debates, 4th series, Vol.' 49, col. 1500, as to the Treasury inter- 
pretation of this provision, and the procedure to he adopted. 

Where it is considered that any particular works of art aro of national etc. 
interest, within this provision, and it is desired to obtain exemption from estate 
duty accordingly in respect thereof, application must be made to the Treasury. 
The application should state the short particulars of the 11 settlement ” (if there 
is one), and the grounds upon which the articles are considered to be of national 
etc. interest. An inventory of the articles, showing the separate value attributed 
to each, should accompany the application. If there is a “ settlement,” and it is 
by a will which, at the date of the application, has not been proved, an extract 
from the will, so far as material, should accompany such application. But if 
the u settlement” is by doed which has not hitherto been noted in the Estate 
Duty Office, it, or a copy of it, should ho sent there for that purpose. The 
application is forwarded by the Treasury to the Commissioners of Inland Revenue, 
and if their expert adviser on art etc. matters, after examination of the articles, 
if considered necessary, is of opinion that they come within the meaning of the 
provision, the Commissioners report to the Treasury accordingly. 

As to the power of the Treasury to remit death duties in respect of any such 
pictures etc. given or bequeathed for national etc. purooses, seo p. 182, ante. 

(n) lie Loconfield, Wyndham v. Leconfield (1904), 90 L. T. 399, 0. A. (direction 
to pay out of residuary estate tho estate duty “ payable upon or by reason of " 
the testator’s deaih in respect of such settled property). 
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respect of which estate duty is leviable is, subject to the exceptions Shot, i, 
stated below, aggregated so as to form one “ estate,” and the duty Aggregation 
is levied at the proper graduated rate on the principal value of Property, 
thereof (o). _ and Rates 

Property passing on any death is not aggregated more than ofJJuty. 

once ( p). Property in 

which the 

249- Property in which the deceased never had an interest is deceased 
not aggregated with any other property, but is an estate by never had an 
itself (q). intere8fc - 


250. Settled property which passes, or is deemed to pass, on the settled pro- 

deceased’s death under a disposition made by a person dying before perty under 
the 2nd August, 1894, and which would, if the disponer had died on pereon dying* 
or after that date, have been liable to estate duty on his death, is prior to J 
treated as an estate by itself (r). and^AuguBt, 

251. Where the net value of the property in respect of which Small estates, 
estate duty is payable on the deceased’s death, exclusive of property 

settled otherwise than by his will, does not exceed iil,000, such 
property forms an estate by itself (. s ). 

252. Where the Treasury, under the power conferred upon Pictures etc. 
them (t), remit the estate duty in respect of pictures etc. which ^^tntSe^t 
appear to them to be of national etc. interest, such property is not c c ' m cres ” 
aggregated with any other property (it). 

Property consisting of pictures etc., which pass on the deceased’s 
death, and appear to the Treasury (a) to be of national etc. interest, 
is not aggregated with other property on the death, but forms an 
estate by itself (b). 

253. Where an estate includes an interest in expectancy, and interest-sin 
the payment of the estate duty in respect of that interest is deferred, expectancy, 


(n) Finance Act, 1894 (67 & 58 Viet. c. 30), s. 4 ; Finance Act, 1900 (63 & 
04 Viet. c. 7), s. 12 (1). 

(jp) Finance Act, 1894 (57 & 58 Viet. c. 30). s. 7 (10). 

I q ) Ibid., s. 4 ; Finance Act, 1900 (63 & 64 Viet. c. 7), s. 12 (1). 

(r) Finance Act, 1900 (63 & 64 Viet. c. 7), s. 12 (2); Finance Act, 1907 
(7 Edw. 7, c. 13), e. 16. 

Where, however, the deceased died before the 19th April, 1907, but after 
the 8th April, 1900, such settled property is aggregated, but the aggregation 
does not operate to enhance the rate of duty payable either upon the settled 
property or upon any other property by more than one half per cent, in excess 
of the rate at which duty would have been payable if such settled propeity had 
boen treated as an estate by itself (Finance Act, 1900 (63 & 64 Viet. c. 7), 
s. 12(2)). 

Property is not u settled,' within the meaning of this enactment, where it is 
given to a person for life, with remainder to her children, and, in default, for 
such persons as she appoints, and she dies without issue, having exercised 
the power of appointment (Re Mayan (1908)j Irish Times j 19th May). 

Where the deceased died before the 9ih April, 1900, such settled property 
follows the rule of aggregation stated at the end of para. 253, p. 204, post. 

(a) Finance Act, 1©94 (57 & 58 Viet. c. 30), s. 16 (3). 

I t) See p. 182, ante . 

u) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 15 (2). 
a) See p. 202, ante . 

6) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 20 (1) ; Finance (1909-10) 
Act, 1910 (10 Edw, 7, c. 8), s. 63. The death must be after the 30th June, 1896 
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Rates of 
estate duty. 


as it may be (c), until the interest falls into possession, then, for the 
purpose of determining the rate of estate duty in respect of the rest 
of tlie estate, the value of the interest is its value at the date of the 
deceased’s death, and the rate in respect of tlie interest when it falls 
into possession is calculated according to its then value, together 
with the value of the rest of the estate as previously ascertained (d). 

Property accruing to a deceased person’s estate after his 
death, under the will of an ancestor who survived him, in the 
circumstances stated earlier (c), is aggregated with the other 
aggregable property passing on the death of such person to find 
the rate appropriate for the accruing property, but it seems that 
no higher duty is chargeable on such other property (/). 

Where an interest in expectancy in any property has, after 
the 1st August, 1894, but before the 9th April, 1900 (g) f been 
bond fide sold or mortgaged for full consideration in money or 
money’s worth, then no other duty on such property is payable by 
the purchaser or mortgagee when the interest falls into possession 
than would have been payable if the law as to aggregation had 
contained the following provision : — 

The provision is, that any property which, under a disposition not 
made by the deceased, passes immediately on his death to some 
person other than the wife or husband, or a lineal ancestor or lineal 
descendant of the deceased, is an estate by itself, except that any 
benefit which, under such a disposition, is reserved or given to the 
wife etc., is aggregated with property of the deceased ( h ). 

Sub-Sect. 2 . — Hates oj Duty . 

254 . The rates of estate duty are as follows (£) : — 

Where the principal value of the estate exceeds £100 and does 
not exceed £500, the rate is 1 per cent. Where the value exceeds 
£500 and does not exceed £1,000, the rate is 2 per cent. Where 
the value exceeds £1,000 and does not exceed £5,000, the rate is 
3 per cent. Where the value exceeds £5,000 and does not exceed 
£10,000, the rate is 4 per cent. Where the value exceeds £10,000 
and does not exceed £20,000, the rate is 5 per cent. Where the 
value exceeds £20,000 and does not exceed £40,000, the rate is 
6 per cent. Where the value exceeds £40,000 and does not exceed 


(Finance Act, 1806 (59 & 60 Viet. c. 28), s. 24 (1)). Tn the case of deaths before 
the 30th April, 1909, the provision only applies to settled objects ; see note ( m) t 
p. 202, ante . 

(c) See p. 213, 2 )ost. 

( d ) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 7 (6). 

(e) Wills Act, 1837 (7 Will. 4 & 1 Viet, c. 26), s. 33; see p. 186, aide 

{f) lie Scott, [1900] 1 Q. B. 372, 388; affirmed, [1901] 1 K. B. 228, 
C. A. 

(y) Where the interest has been sold or mortgaged etc. before the 2nd August, 
1894, see p. 196, ante. 

( h ) Finance Act, 1900 (63 & 64 Viet, c. 7), s. 12 (1) (proviso); Financo Act, 
1891 (57 & 58 Viet. c. 30), s. 4 (proviso); and this provision applies generally 
where the deceased died before the 9th April, 1900 (ibid.). In the case of a 
mortgage, any higher duty, payable by the mortgagor, ranks as a charge 
subsequent to that of the mortgagee (Financo Act, 1900 (63 & 64 Viet. c. 7). 
s. 12 (1) (proviso) ). 

(») Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 54, Sohed. II, The 
death muait be after the 29th April, 1909 (%bid. } e. 54). 
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£70,000, the rate is 7 per cent. Where the value exceeds £70,000 
and does not exceed £100,000, the rate is 8 per cent. Where the 
value exceeds £100,000 and does not exceed £150,000, the rate is 
9 per cent. Where the value exceeds £150,000 and does not 
exceed £200,000, the rate is 10 per cent. Where the value exceeds 
£200,000 and does not exceed £400,000, the rate is 11 per cent. 
Where the value exceeds £400,000 and does not exceed £600,000, 
the rate is 12 per cent. Where the value exceeds £600,000 and 
does not exceed £800,000, the rate is 13 per cent. Where the value 
exceeds £800,000 and does not exceed £1,000,000, the rate is 14 per 
cent. Where the value exceeds £1,000,000, the rate is 15 per cent. 

255. Where an interest in expectancy has, after the 18th April, 
1907, and before the 30th April, 1909, been bona ficle sold or mort- 
gaged for full consideration in money or money’s worth, then no 
other duty is payable by the purchaser etc. than would have been 
payable if the scale of rates had been as follows ( k ) : — 

Where the principal value of the estate exceeds £100 and 
does not exceed £500, as if the rate had been 1 per cent. Whore 
the value exceeds £500 and does not exceed £1,000, as if the rate 
had been 2 per cent. Where the value exceeds £1,000 and does 
not exceed £10,000, as if the rate had boon 3 per cent. Where the 
value exceeds £10,000 and does not exceed £25,000, as if the rate 
had been 4 per cent. Where the value exceeds £25,000 and does 
not exceed £50,000, as if the rate had been 4J per cent. Where 
the value exceeds £50,000 and does not exceed £75,000, as if 
the rate had been 5 per cent. Where the value exceeds £75,000 
and does not exceed £100,000, as if the rate had been 5£ per cent. 
Where the value exceeds £100,000 and does not exceed £150,000, 
as if the rate had been G per cent. Where the value exceeds 
£150,000 and does not exceed £250,000, as if the rate had been 
7 per cent. Where the value exceeds £250,000 and does not 
exceed £500,000, as if the rate had been 8 per cent. Where the 
value exceeds £500,000 and does not exceed £750,000, as if the 
rate had been 9 per cent. Where the value exceeds £750,000 and 
does not exceed £1,000,000, as if the rate had been 10 per cent. 
Where the value exceeds £1,000,000 and does not exceed £1,500,000, 
as if the rate had been 10 per cent, on £1,000,000 and 11 per cent, 
on the remainder. Where the value exceeds £1,500,000 and does 
not exceed £2,000,000, as if the rate had been 10 per cent, on 
£1,000,000 and 12 per cent, on the remainder. Whore the value 
exceeds £2,000,000 and does not exceed £2,500,000, as if the rate 
had been 10 per cent, on £1,000,000 and 13 per cent, on the 
remainder. Where the value exceeds £2,500,000 and does not 
exceed £3,000,000, as if the rate had been 10 per cent, on 
£1,000,000 and 14 per cent, on the remainder. Where the value 


(jfc) Finance Act, 1907 (7 Edw. 7, o. 13), s. 12, Sched. I. ; Finance (1909-10) 
Act, 1910 (10 Edw. 7, c. 8), s. 64. And this scale applies generally where the 
deceased died after the 18th April, 1907, and before the 30th April, 1909 
(Finance Act, 1907 (7 Edw. 7, c. 13), s. 12 ; Finance (1909-10) Act, 1910 
(10 Edw. 7, c. 8), s. 54). In the case of a mortgage, any higher duty payable 
bv the mortgagor ranks as a charge subsequent to that of the mortgage* 
(Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 64). 
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•exceeds £3,000,000, as if the rate had been 10 per cent, on 
£1,000,000 and 15 per cent, on the remainder. 

256 . Where an interest in expectancy has, after the 1st August, 

1894, and before the 19th April, 1907, been bond fide sold or 
mortgaged for full consideration in money or money’s worth, then 
no other duty is payable by the purchaser etc. than would have 
been payable if the scale of rates in the last paragraph, in the 
case of estates exceeding £150,000 in value, had been na 
follows (/) : — ; 

Where the principal value of the estate exceeds £150,000 and ■ 
does not exceed £250,000, as if the rate had been per cent. ; 
Where the value exceeds £250,000 and does not exceed £500,000, ■ 
as if the rate had been 7 per cent. Where the value exceeds 1 
£500,000 and does not exceed £1,000,000, as if the rate had been 
percent. Where the value exceeds £1,000,000, as if the rate 
had been 8 per cent. 

257 . Where the gross value of the property in respect of which 
estate duty is payable on the death of the deceased, exclusive of 
property settled otherwise than by his will, does not exceed £500, 
the person intending to apply for representation (?n) to the deceased 
may pay a fixed duty in place of the duty according to the scale. 
Where the gross value of the property does not exceed £300, the 
fixed duty is 80*., and wliero it exceeds £300 and does not exceed 
£500, the fixed duty is 50s. (?*)■ 

Where such property includes property which is proved to the 
satisfaction of the Commissioners to be subject to a charge created 
for securing unpaid purchase-money, or money borrowed to pay 

(l) Finance Act, 1894 (37 & 38 Viet- c. 30), s. 17 ; Finance Act, 1907 (7 
Edw. 7, c. 13), s. 12 (proviso). And this scalo applies generally whore the 
deceased died after the 1st August, 1891, and bofore the 19th April, 1907 
(Finance Act, 1894 (67 & 58 Viet. c. 30), r. 17 ; Finance Act, 1907 (7 Edw. 7, 
c. 13), s. 12). In the case of a mortgage, any higher duty payable by the 
mortgagor ranks as a charge subsequent to that of the mortgagee (Finance Act, 
1907 (7 Edw. 7, c. 13), s. 12 (proviso) ). 

Where the deceased died after the 1st August, 1894, and before the 1st 
July, 1896, and the principal value of the estate contains a fractional part of 
£10 over £10, or any multiple of £10, the duty is payable for the full sum of 
£10. Where the deceased died after the 30th June, 1896, and before the 
9th April, 1900, and tbo principal vulue comprises a fraction of £100 in excoss 
of £100 or any multiple thereof, such fraotion is excluded, except that wheie 
the principal value exceeds £100, and does not exceed £200, the duty is £1 
(Finance Act, 1894 (57 & 58 Viet. c. 30), s. 17 (proviso) ; Finance Act, 1890 
(59 & 60 Viet. c. 28), s. 17 ; Fiuance Act, 1900 (63 & 64 Viet. c. 7}, s. 13 (1) ). 
Where the deceased died on or after the 1st June, 188], and before the 2nd 
August, 1894, and account duty is payable, the rate of duty is in accordance 
with the scale of rates of probate duty as set out at p. 312, post (Customs 
and Inland Revenue Act, 1881 (44 & 45 Viet. c. 12), s. 38 (1) ). Where in the 
case of an account for account auty delivered on or after the 1st June, 1889, 
tho value of the property exceeds £10,000, temporary estate duty is also payable. 
The rate is as set out in note (5), p. 312, post , m tho case of the like duty when 
payable as an addition to probate duty (Customs and Inland Revenue Act, 
1889 (52 & 53 Viet. c. 7), s. 5 (2) ). 

(m) Le, t pyobate of a will or letters of administration (Finance Act, 1894 
(57 St 58 Viet. c. 30), s. 22 (1) (o) ). 

(w) Ibid., s. 16 (1), (2) ; Customs and Inland Revenue Act, 1881 (44 & 45 
Viet c. 18). s. 33 (1). V 
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purchase-money, or to be subject to, or liable to be made subject to, 8®°* *• 
a charge for securing an advance made, or to be made, for the Aggregation 
purpose of the purchase thereof, the gross value of the property is of Property* 
to be taken to be its value subject to such charge or liability (o). an< * Bfttea 

Where it is afterwards discovered that such gross value exceeds of Dut y, 
£800 or £500, as the case may be, estate duty according to the 
scale is payable (p). 

If, however, the Commissioners are satisfied that there were 
reasonable grounds for the original estimate of the value of the 
property, they may allow to be deducted from such duty an amount 
equal to the fixed duty paid ( q ). 

258. Estate duty is, in the first instance, to be calculated at the Rate, as grot 
appropriate rate according to the value of the estate as set forth in determined, 
the Inland Revenue affidavit or account delivered, but if afterwards 

it appears that for any reason too little duty has been paid subsequently 
additional duty is payable (r), unless a certificate of discharge has r ©c fcift ed. 
been delivered, and is to be treated as duty in arrear (s). 

The issue of such certificate of discharge, under the provisions 
for that purpose, does not affect the rate of duty payable in respect 
of any property afterwards shown to have parsed on the death, and 
the duty in respect of such property is at such rate as would be 
payable if its value were added to the value of the property in 
respect of which duty has already been accounted for ( t ). 

Sect. 6. — Value Chargeable . 

Sup-Sect. 1. — Gross Value. 

259. The principal value of any property is estimated to be the Meaning of 
price which, in the opinion of the Commissioners (u), it would fetch “d™ ^ f 8,1 
if sold in the open market ( x ) at the time (a) of the deceased’s Vl u ’ 
death (b). 

In estimating such principal value under this provision, the 
Commissioners are to fix the price of the property according to the 
market price at the time of the deceased’s death, and are not to 


(«) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 61 (2). 

Ip) Finance Act, 1891 (57 & 58 Viet. c. 30), s. 16 (1), (2) ; Customs and 
Inland Revenue Act, 1881 (44 & 45 Viet. c. 12), s. 35. 

(q) Revenue Act, 1903 (3 Edw. 7, c. 46), s. 14. The death must be after the 
31st August, 1903 {ibid ). 

(r) With interest (Finance Act, 1890 (59 & 60 Viet. c. 28), s. 18 (t) ). 

(a) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 8 (7). 

(t) Ibid., s. 11 (3). 

( ti ) The Commissioners.havo exclusive jurisdiction to estimate the price in the 
first instance (A.-G» v. Jameson , [1905] 2 I. R. 218, C. A., per Fitzgibbon, L.J., 
at p, 228). All the court can do is to decide the legal points that lie at the 
threshold of any inquiry as to value {A.-Q. v. Jameson , [1904] 2 I. R, 644, per 
Kenny, J., at p. 664). 

(cc) Price in the open market is what would be obtainable upon a sale where 
it was open to every one who had the will, and the money, to offer the price 
which the deceased’s proporty was worth as he held it (A.-#, v. Jameson , supra, 
per Fitzgibbon, L.J., at p. 230). 

(a) The value at tho time of the death is not ascertainable by the larger value 
at a sale at a later dato, less the intermediate cost {Inland Revenue v. Marr'e 
Trustees (1906), 44 Sc. L. R. 647). 

( b ) Finance Act, 18&4 (67 & 58 Viet. c. 30), 8. 7 (5). 
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Sect. 6. 
Value 
Chargeable. 


Exception ns 
regards 
agricultui al 
property. 


Meaning of 
“ agricultural 
property.” 


Shares in a 
private 
limited com- 
pany whero 
alienation is 
restricted. 

Benefit accru- 
ing by the 
cesser of an 
interest. 


Estate and Other Death Duties. 

make any reduction in the estimate on account of the estimate being 
made on the assumption that the whole property is to be placed on 
the market at one and the same time. Where, however, it is 
proved to the Commissioners that the value of the property has 
been depreciated by reason of the death of the deceased, the 
depreciation is to be taken into account in fixing the price (c). 

260 . In the case of any agricultural property, where no part 
of the principal value is due to the expectation of an increased 
income (<i) from such property, there is a special rule of valuation 
for determining the value of such property in connection with the pro- 
visions affecting small estates not exceeding £1,000 in net value(e). 
The rule is that the principal value is not to exceed twenty -five times 
the annual value as assessed under Schedule A of the Income Tax 
Acts ( /'), after making such deductions as have not been allowed in 
that assessment and are allowed under the Succession Duty Act, 
1858 (g), and making a deduction for expenses of management ( h ) 
not exceeding 5 per cent, of the annual value so assessed (i). 

“Agricultural property’* means agricultural land, pasture, and 
woodland, and also includes such cottages, farm buildings, farm- 
houses, and mansion-houses (together with the lands occupied 
therewith) as are of a character appropriate to the property ( j ). 

261 . In the case of shares in a private limited company where 
the articles of association contain restrictive provisions as to 
alienation, the value is what the shares would fetch if they could 
be sold in the open market on the terms of the purchaser being 
entitled to be registered as holder subject to tho articles (/c). 

262 . The value of the benefit accruing or arising from the 
cesser of an interest ceasing on the deceased’s death is, if the 
interest extended to the whole income of the property, the principal 

(c) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 60 (2). Tho doath must 
be after the 29th April, 1909 ( ibid A 

(i d ) By the future conversion of the property to a different and more profitable 
use ( A.-G . v. Robinson , [1901] 2 I. II. 67. per Palles, O.B., at p. 80). 

(a) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 61 (1). As to tho small 
estates in question, see Finance Act, 1894 (57 & 58 Viet. c. 80), s. 16 (1), (3), 
and p. 203, ante . Where the death was before the 30th April, 1909, the special 
rule applies generally to agricultural property where no part of the principal 
value is due to the expectation of an increased income from such property 
(Finance Act, 1894 (57 & 58 Viet. 80), s. 7 (5) (proviso) ; Finance (1909-10) Act, 
1910 (10 Edw. 7, c. 8), s. 60 (1) ) ; see Re Feeny (1902), 36 I. L. T. 80. 

(/) See Income Tax Act, 1842 (5 & 6 Viet. c. 35), s. 60. 

(</) Decisions upon the appropriate portions of tho Succession Duty Act, 
1853 (16 & 17 Viet. c. 51), may be referred to (A. -(7. v. Robinson , [1901] 2 I. E. 
67, per Palles, O.B., at p. 79). 

(h) These expenses do not include expenses of cultivation, but must be 
restricted to remuneration to a third party incident to the collection of rent 
(A^G. v. Robinson, supra , per Palles, C.B., at p. 85). There must, it has been 
said, bo management in fact, rind inherontly necessary (ibid., per Johnson, J.. 
at p. 92) ; although, it has been said, some allowance is always to be made 
(ibid., per Palles, O.B., at p. 84). 

(i) Financo Act, 1894 (57 & 58 Viet, c. 30), s. 7 (5) (proviso). 

</) /Wd.,b.22(1)(g). 

(k) A.~Q. v. Jameson, [1905] 2 I. R. 218, 0. A. The value of a business is 
not necessarily tho price at which the owner’s will gives a person the option of 
purchasing it ( Lord Advocate v. Wood's Trustees (1910), 53rd Report of Commis- 
sioners of Inland Revenue, p. 50). 
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value of that property ; and, if the interest extended to less than 
such whole income, the principal value of an addition to the 
property equal to the income to which the interest extended (l). 

In the latter case, if the property is incumbered, and the 
incumbrance is not large enough to affect the security of the 
interest which ceased, the incumbrance is to bo disregarded in 
ascertaining the principal value of the hypothetical addition to the 
property (m). 

263. Where any lands or chattels are so settled, whether by 
Act of Parliament or royal grant, that no one of the persons 
successively in possession is capable of alienating them, otherwise 
than under the powers of sale or exchange in tho Settled Land 
Act, 1882 ( n), whether his interest is in law a tenancy for life or in 
tail, the property passing on the death of any person in possession 
of the lands and chattels is the interest of his successor therein, and 
such interest is to bo valued for estate duty in like manner as for 
succession duty (o). 

264. Where an estate includes an interest in expectancy, and 
the estate duty in respect of it is paid, at the option of the person 
accountable, when the interest falls into possession, the duty is 
payable upon its then value ( p ). 

265. The value of any property for the purposes of estate duty 
is, subject to the above provisions, to bo ascertained by the Com- 
missioners in such manner and by such means as they think fit (q). 

If the Commissioners authorise a person to inspect any property 
and report to them its value, the person having the custody or 
possession of that property is to permit the person so authorised 
to inspect it at such reasonable times as the Commissioners 
consider necessary ( r ). 

"Where the Commissioners require a valuation to be made by a 
person named by them, they are to defray the reasonable costs of 
the valuation ($). 

266. The Commissioners on application from a person account- 
able for the duty on any property forming part of an estate are, if 
they consider that it can conveniently be done, to certify (t) the 


Sect. 6. 

Value 

Chargeable. 


Lands or 
chattels 
settled by Act 
of Parliament 
or royal 
grant. 


Interest in 
expectancy. 


How value of 
property to 
be ascer- 
tained. 

Inspection of 
property by 
valuers. 


Certificate 
of acceptance 
of valuation 


( J) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 7 (7). The concluding phrase 
has been described as an inaccurate expression for property the income of which 
is equal to the income to which the interest extended (. A.-G , v. Power , [1906] 2 
I. K. 212, per Palles. C.B., at p. 277). 

(m) Lord Advocate v. Henderson's Trustees (1905), 42 Sc. L. R. 720. 

(n) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 5S (l) (i) ; Re Bolton 
Estates Act, 1863, [1904] 2 Ch. 289. 

( 0 ) Finance Act, 1894 (57 & 58 Viet. 0 . 30), s. 5 (5) ; compare A.-G. v. 
Richmond (Duke) (No, 2), [1907] 2 K. 13, 940. Semite , it is immaterial that in 
the actual case succession duty may in fact not be payable (Re Bolton Estates 
Act , 1863, [1904] 2 Ch. 289, per Joyce J., at p. 303). 

(p) Be Eyre , [1907] 1 K. B. 331. 

hi) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 7 (8). 

r) Ibid., s. 7 (8). 

s) Ibid., s. 7 (9). 

\t) See note (b), p. 218, post 
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Estate and Other Death Duties. 


Sect. 6, 

Value 

Chargeable, 


amount of the valuation accepted by them for any class ox 
description of property forming part of the estate (a). 

Sub-Sect. 2. — Deduction ». 


What allow- 
ances may be 
made. 


What debts 
may not bo 
deducted. 


267. Ill determining the value of an estate for the purpose of 
estate duty, allowance is made for reasonable funeral expenses (6), 
and for dobts and incumbrances (c), including mortgages and 
terminable charges (d). 

An allowance is not made for debts incurred by the deceased, 
or incumbrances created by a disposition made by him, unless 
such debts etc. were incurred or created (e) bond fide(f), for full 
consideration in money or money's worth ( g ), wholly for his own 
use and benefit (fc), and take effect out of his interest (i). 

Where a debt or incumbrance has been incurred or created in 
whole or in part for the purpose of or in consideration for the pur- 
chase or acquisition or extinction, whether by operation of law or 
otherwise, of any interest in expectancy in any property passing, or 


(a) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 8 (8). 

(b) Compare Edwards v. Edwards (1834), 2 Cr. & M. 612 (amount depends 
upon deceased’s condition in life, and the price of the roquisito articles at the 
particular place) ; llancocJc v. Podmore (1830), 1 B. & Ad. 260 (as against a 
creditor); 11 v. Price (1884), 12 Q. B. D. 247, per Stephen, J., at p. 254, 
referring to Williams v. Williams (1882), 20 Ch, D. 659 (cremation) ; Stag v. 
Punter (1744), 3 Atk. 119 (carriago of body from distance); Bridge y. Brown 
(1843), 2 Y. & O. Ch. Cas. 181 (tomb) ; Mellick v. Asylum {President and 
Guardians) (1821), Jac. 180 (expensive monument); Johnson v. Baker (1825), 2 
0. & P. 207 (mourning) ; Pitt v. Pitt (1758), 2 Lee, 508 (ditto) ; Ambrose v. 
Kerrison (1851), 10 0. B. 776 (married woman separated from husband) ; 
Gr egory v.Lockyer (1821), Madd. & G. 90 (married woman with separate estate) ; 
lie M’Myn , Lighibown v. M'Myn (1886), 33 Ch. D. 575 (married woman who 
appointed husband executor). 

(c) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 7 (1). Semble , this provision 
applies only to the case of an estate passing from a deceased owner subject to his 
debts and incumbrances {Cowley {Earl) y. Inland Revenue Commissioners , [1899] 
A. 0. 198, per Lord Davey, at p. 221). 

(d) Finance Act, 1894 (57 & 58 Yict. c. 30) , s. 22 (1) (k). 

(e) Quaere, whether the words “ wholly for the deceased’s own use and 
benefit” in ibid., s. 7 (1) (a), are to be read with the word “created,” or relate 
only to the “ consideration ” (A.- G. v. Richmond and Gordon {Duke), [1909] 
A. 0. 466, per Lord LorErurn, L.C., at p. 469) ; see also note (h), infra . 

(/) A bond fide transaction is a real and genuine transaction intended to 
have full and real operation without any secret or covinous arrangement or 
reservation {A.-G. v. Richmond {Duke) (No. 1), [1907] 2 K. B. 923, per Bray, J., 
at p. 937 ; affirmed, A. -G, v. Richmond and Gordon {Duke), supra , per Lord 
Atkinson, at p. 475). 

{g) A debt for a philanthropic purpose is not allowable {IT. M. Advocate v. 
Gunning's Trustees (1902), 39 So. L. R. 534), nor is a debt in consideration of 
the release of a voluntary debt of like amount (compare A.-G. y. Cobham 
{Viscount) (1904), 90 L. T. 816), nor a debt in consideration of marriage and 
money {IT. M . Advocdtey. Alexander's Trustees (1905), 42 So. L. R. 307, 310; 
compare also 11. M. Advocate v. Warrender's Trustees (1906), 43 Sc. L. R. 278, 
per the Lord Ordinary (Pearson), at p. 281). As to disseotion of the con- 
sideration in questions unqor the Finance Act, 1894 (67 & 58 Yict. c. 30), 
8. 3 (2), see Re Lombard , [1904] 2 I. R. 621, 

{h) These words apply to the consideration given for the incumbrance, not 
to the incumbrance itself {A.-G. v. Richmond and Gordon {Duke), [1909] A. C. 
466, per Lord Atkinson, at p. 478), The motive for incurring the debt is 
immaterial, and so also what the debtor intends to do with the money (ibid., at 
pp. 475, 478); see also note {e), supra. 

(*) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 7 ,(J) (a). 
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deemed to pass, on the deceased’s death, and any person whose 
interest in expectancy is so purchased etc. becomes (under any dis- 
position made by, or through devolution of law from, or under the 
intestacy of, the deceased) entitled to any interest in that property, 
then no allowance is made in respect of such debt etc., and any 
property charged with any such debt otc. is deemed to pass freed 
therefrom (j). 

If part only of such debt etc. was incurred etc. for such purpose 
etc., the above provision applies to that part only (A-). ' 

If a person whose interest in expectancy in the property so pur- 
chased etc. becomes entitled to an interest in part only of that pro- 
perty, the above provision applies only to such part of the debt etc. 
as bears the same proportion to the whole debt etc. as the value of 
the part of the property to an interest in which he becomes entitled 
bears to the value of the whole of that property (< l ). 

An allowance is not made for any debt in respect of which there 
is a right to reimbursement from any other estate or person, unless 
the reimbursement cannot be obtained On) 

268. Allowance is made for increment value duty which is to be 
collected on the occasion of the death in respect of the fee simple of 
any land, or any interest in land, comprised in the property passing 
on the death, as if such duty were a debt (n). 

269. Any debt or incumbrance for which an allowance is made 
is to be deducted from the value of the land or other subjects of 
property liable thereto (o), and the allowance is not made more than 
once for the same debt etc. charged upon different portions of the 
estate (p). 

An allowance is not made in the first instance for debts 
due from the deceased to persons resident out of the United 
Kingdom (unless contracted to be paid in the Kingdom, or charged 
on property situate therein), except out of the value of any personal 
property of the deceased situate out of the Kingdom in respect of 
which estate duty is paid ; and there is to be no repayment of 
estate duty in respect of any such debts, except to the extent to 
which it is shown to the satisfaction of the Commissioners that the 
personal property of the deceased situate in the foreign country or 
British Possession in which the person to whom such debts are due 
resides, is insufficient for their payment ( q ). 

270. In the case of settled property, where the expectant suc- 
cessor mortgages his interest in expectancy, no allowance can be 
made in respect of the incumbrance when the interest falls into 
possession (r). 


Sect. 6. 
Value 

Chargeable. 


Increment 
value duty to 
be allowed. 


Against what 
property 
debts are to 
be allowed. 


Debts to 
persona resi- 
dent out of 
the United 
Kingdom. 


Mortgage of 
an interest in 
expectancy. 


(j) Finance (1909-10) Act, 1910 (10 Edw. 7. c. 8), s. 67. 
(%) Ibtd.y b. 57 (a). 

Ibid., s. 67 Cb). 


i m ) Finance Act, 1894 (57 & 58 Viet. c. 30), e.7 (1) (b). 
n) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 02. 
o) Finance Act, 1894 (67 & 58 Viet. c. 30), e. 7 (1) (last branch). 


p) s. 7 (1) (c). 


{q) Ibid., s. 7 (2) 
>) Be Vernon , [] 


1901] 1 K . B. 297. Here the mortgage was before the 
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Scot. 6. 
Value 
Chargeable 

Mortgage of 
settled 
property by 
tenant for life 
and remain- 
derman. 

Annuity 
which ceases 
on death. 

Cost of 
realising or 
administering 
foreign 
property. 


Duty paid in 
a foreign 
country on 
foreign 
property. 


The duty is a 
stamp duty. 


Payment in 
kind. 


Estate and Other Death Duties. 

Where the tenant for life and the expectant successor mortgage 
their respective interests, and the tenant for life is indemnified, 
allowance for the incumbrance cannot be made (*). 

Where the tenant for life and the expoctant successor, under a 
joint general power of appointment, appoint the settled property 
by way of mortgage, only the equity of redemption passes on the 
life tenant’s death, so that, in effect, allowance is made for the 
incumbrance ( t ). 

No allowance can be mado for an annuity which ceases on the 
deceased’s death, and is not an incumbrance when the settled 
property passes (n). 

271. Where the Commissioners are satisfied that any additional 
expense in administering or in realising property has been incurred 
by reason of the property being situate out of the United Kingdom, 
they may make an allowance from the value of the property on 
account of such expense, not exceeding in any case 5 per cent, on 
the value of the property (v). 

Where any property passing on the death of the deceased is 
situate in a foreign country, and the Commissioners are satisfied 
that by reason of such deatli any duty is payable in the foreign 
country in respect of the property, they are to make an allowance 

the amount of the duty from the value of the property ( w ). 

Sect. 7. — Collection of the Duly. 

Suji-SeCT. 1 .—The Duty . 

272. Estate duty is a stamp duty (a), which is to be collected 
by means of stamps or such other means ( b ) as the Commis- 
sioners (c) may prescribe (d). 

The Commissioners may, if they think fit, on the application of 
any person liable to pay estate duty in respect of any real or 


Finance Act, 1804 (57 & 58 Viet. c. 30). Where the mortgage is after the Act, 
(i fortiori it is so. 

(a) A.-G. v. Montagu (Lord), [1904] A. C. 316. 

(t) Cowley (Earl') v. Inland Revenue Commissioners, [1899] A. 0. 198. 
Semble, the result is the same where tenant for Jifo and remainderman mort- 
gage their respective intsrests (ibid., per Lord Davey, at p. 219; A.-G. v. 
Montagu (Lord), [1904] A. O. 316, per Lord Davey, at p. 319; but see, 
contra, Cowley (Earl) v. I iland Revenue Commissioners, supra, per Lord Watson, 
at p. 208). 

(u) Cowley (Earl) v. Inland Revenue Commissioners , supra. But if property 
definitely vests in the successor during the deceased’s lifetime, subject to this, 
that the successor until the death is only to enjoy the income, there is no 
liability to estate duty (Z?e Townsend, [1901] 2 K. B. 331). 

i v) Finance Act, 1804 (57 & 58 Yict, c. 30), s. 7 (3). 
w) Ibid., s. 7 (4). 
a) Ibid,, s. G (1). 

b) The fixed duty of 30a. or 50 s. (Finance Act, 1894 (57 & 58 Viet. c. 30), 
«. 10(1)) is paid by means of adhesive stamps to be affixed to the Inland Revenue 
affidavit. In all other payments of duty, a stamped receipt for the amount paid 
is given on the affidavit or account on which the duty is assessed. The stamp 
indicates the nature of the duty, but not the rate. 

(c) he., the Commissioners of Inland Revenue (ibid., s. 22 (1) (m) ). 

(d) Ibid., as, 8 (16), 22 (1) (o). As to remission of duty and interest, see 
p. 182, ante. 
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leasehold property, accept in satisfaction of the whole or any part Sect. 7. 
of such duty such part of tho property as may be agreed upon (e). Collection 
The law and practice existing at the time of the imposition of of the 

the estate duty, relating, in matters of procedure (/), to any of Duty, 

the death duties are, subject to the provisions of the Finance Act, Apportion of 
1894 (</), and so far as tho same are applicable, to apply for the existing law 
purpose of the collection of the estate duty as if in teiros made and practice 
applicable to such duty (ft). 


Sub-Sect. 2. — When the Duty is ; payable . 

273 . The duty is due on the delivery of tho Inland Kevenue When the 
affidavit or account upon which it is to be collected (i), or on the dllLy is due * 
expiration of six months from the death, whichever first happens ( j ), 

and, excopt as stated below, interest from the date of the death is 
to be paid (7c). 

274 . Wliero an estate includes an interest in expectancy, the Rule as 
estate duty in respect of that interest is to be paid, at the option [^rest in an 
of the person accountable, either with the estate duty in respect of expectancy ; 
the rest of the estate or when the interest falls into possession (/,). 

The estate duty due upon an account of real property (m) may, (2) Real 
at the option of tho person delivering the account, be paid by eslate; 
eight equal yoai ly instalments or sixteen half-yearly instalments, 
with interest at the rate of S per cent, per annum from the date 
at which the first instalment is due, i.e., at the expiration of twelve 
months from the death (n), and the interest on the unpaid portion 
of the duty is to he added to each instalment and paid accordingly, 
but the duty for the time being unpaid, with any interest due, 
may be paid at any time, and if the property is sold, is to be paid 
on completion of tho sale, and if not so paid is duty in arrear (o). 

The estate duty in respect of timber trees or wood is payable on (3) Wood- 
the net moneys (if any), after deducting all necessary outgoings landa; 
since the death, which may from time to time be reeoived from the 
sale thereof when felled, until the land on which the timber etc. is 
growing again becomes liable to estate duty, or would but for this 


(e) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 56 (1). No stamp duty 
is payable on any convoyance or transfer of land to the Commissioners under 
this provision (ibid., s. 56 (2) ). Tho provision extends also to settlement estate 
duty and succession duty (ibid., s. 56 (1) ). 

(f) Watherston's Trustees v. Lord Advocate (1901), 38 Sc. I j. Ii. 32*1. 

(y) Finance Act, 1894 (57 & 58 Yict. c. 30). 

(A) Ibid., b. 8 (1). 

m See pp. 215, 216, post. 

(;) Finance Act. 1894 (57 & 58 Viot. c. 30), s. 6 (7). 

(A?) Ibid., s. 6 (6); Finance Act, 1896 (59 & 60 Yict. c. 28), s. 40, Scliod., 
Part III. ; see also note (p), p. 223, post. 

(l) Finance Act, 1894 (57 & 68 Yict. c. 30), s. 7 (6). 

(m) For the purpose of succession duty, real property includes leaseholds for 
years (Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 1), but there is no 
similar provision in tho case of estate duty, except for the specific purposo of 
the Finance Act, 1896 (59 & 60 Viet. c. 28), s. 15 (4) ; see p. 195, ante. 

a Under the Finance Act, 1894 (57 & 58 Yict. c. 30), s. 6 (8), income tax 
be deducted against the interest on the duty. This provision was repealed 
by the Finance Act, 1896 (59 & 60 Yict. c. 28), s. 40, Sched., Part LIT. 

(«) Finance Act, 1894 (57 & 68 Yict. c. 30), s. 6 (8). 
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Sm. 7. 


Collection 
of tiie 
Duty. 


(4) An annuity 
or other , 
definite 
annual earn ; 


(6) Settled 
objects of 
national etc. 
interest ; 

(6) Advowson 
or church 
patronage. 


Postponement 
of payment 
where exces- 
sive sacrifice 
is involved in 
raising the 
duty. 


Duty which 
the executor 


provision have become so liable, and is to be paid as and when such 
moneys are received, with interest at the rate of 3 per cent, per 
annum from the date of receipt (p). 

If, however, at any time the timber, trees etc., are sold, either with 
or apart from the land on which they are growing, the amount of 
estate duty on the principal value thereof which, but for the above 
provision, would have been payable on the death of the deceased, 
after deducting the amount (if any) of estate duty paid in respect of 
the timber etc. since that date, becomes payable ( q ). 

The estate duty due in respect of any annuity or other 
definite annual sum, whether terminable or perpetual, purchased 
or provided by the deceased (r), may, at the option of the person 
delivering the account, be paid by four equal yearly instalments, 
the first of which is due at the expiration of twelve months from 
the death,* and after that period interest at 3 per cent, per 
annum on the unpaid duty is to be added to each instalment and 
paid accordingly, but the duty for the time being unpaid, with any 
interest due, may be paid at any time (s). 

The estate duty due in respect of pictures, prints, books etc. of 
national, scientific, historic, or artistic interest becomes payable 
within one month after the property is sold (/<). 

When an advowson or church patronage is sold or disposed 
of by the successor or in concert with him for money or money’s 
worth, the estate duty due in respect of the money etc. becomes 
payable at the time of such disposal ( u ). 

275. Where the Commissioners are satisfied that the estate duty 
leviable in respect of any property cannot, without excessive sacrifice, 
be raised at once, they may allow payment to be postponed for such 
period, to such an extent, and on payment of such interest, not 
exceeding 4 per cent., or any higher interest yielded by the property, 
and on such terms, as they think fit (a). 

Sub-Sect. 3. — By whom the Duty is payable. 

(1) Personal Property of which the Deceased was competent to dispose 

at his Death. 

276. The executor of the deceased is accountable for ( b ) the 
estate duty in respect of all personal property wheresoever 


(jp) Finance (1909-10) Act, 1910 (10 E(lw. 7, c. 8), s. 61 (5). The death must 
be after the 28th April, 1910 [ibid.). The value of the timber etc. is to be aggre- 
gated with the other property passing on the death of the deceased to determine 
the value of the estate and the rate of estate duty [ibid.). 

(<j) Ibid., s. 61 (5) (proviso), 

(r) /.c., the annuity or annual sum indicated in the Finance Act, 1894 (57 & 58 
Viet. c. 30), s. 2 (1) (d). 

is) Finance Act, 1896 (59 & 60 Viet. c. 28), ss. 16, 18 (1). 

[ty Ibid., a. 20 (2); Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 63. In 
the case of deaths before the 30tn April, 1909, where the exception from duty is 
restricted as Btated in note [m) f p. 202, ante , the estate duty is alternatively pay- 
able, in the case of a person coming into possession, or if in possession becoming 
competent to dispose of the property, within six months after the date thereof 
(Finance Act, 1896 (59 & 60 Viet. c. 28), s. 20 (2) ). 

(u) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 15 (4), incorporating Succession 
Duty Act, 1853 (16 & 17 Viet. c. 51), s. 24. 

(a) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 8 (9). 
lb) Ibid., s. 8 (3). V ' ■ 
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situate (c) of which the deceased was competent to dispose at his Sect. 
death, and is to pay it on delivering the Inland Revenue affidavit (d). Collection 

The “ Executor ” means the executor or administrator of a of the 

deceased person, and includes, as regards any obligation under Duty , 

the estate duty part of the Finance Act, 1894 (c), any person who mUBt "^ 0 n 
takes possession of or intermeddles with the personal property of a the inlaid 
deceased person ( /). R i£ i en ? e 

The “ Inland Revenue Affidavit ” means the affidavit of value of affldavlt * 
the estate which is delivered in connection with an application for 
probate or letters of administration, with the account and schedule 
annexed thereto, or an affidavit correcting the same (g). 

277. The executor is to the best of his knowledge and belief (h) Duty of 
to specify in appropriate accounts annexed to the Inland Revenue executor, 
affidavit all the property in respect of which estate duty is payable (i) 
upon the death of the deceased ( k ). 

Where the executor does not know the amount or value of Executor to 
any property which has passed on the death, he may state in furn j sh 
the Inland Revenue affidavit that such property exists, but he Mother &rS ° f 
does not know the amount or value of it, and that he undertakes, property 1 * 
as soon as the amount and value are ascertained, to bring in passing, 
an account of it, and to pay both the duty for which he is liable, 


(c) Accordingly, it appears to bo incumbent on the executor, to the extent of 
the assets ’which he has received as such, or might hut for his own neglect or 
default have recoivcd (Finance Act, 1894 (57 & 58 Viet. c. 80), s. 8 (3) ), to pay 
the ostate duty on the deceased’s personal property locally situate out of the 
United Kingdom at the death, whether or not such property comes under his 
control. It does not, however, pass to him as executor (Re Dixon , Penfold v. 
Dixon , [1902] 1 Ch. 248, per Buckle y, J., at p. 251). 

(d) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 6 (2); see also Winana v. 
A.-G., [1910] A. 0. 27, 37. Estate duty is not a 41 disbursement” within the 
Solicitors Act, 1843 (0 & 7 Viet. c. 73), s. 37 (Re King don and Wilson, [1902] 
2 Ch. 242, 0. A., overruling Re Lamb (1889), 23 Q. B. I). 5 (a case which 
related to probate duty) ). Where the deceased is a Greek subject resident in 
Greece, and his only asset in this country consists of shares in the Ionian Bank, 
the bank, on paying the duty, may, without a British grant of representation, 
transfer the shares to any Greek subject, who in Greece, and according to Greek 
law, has established his right to he considered the owner of the shares (Ionian 
Bank (Limited) Act, 1899 (62 & 63 Viet. c. xeix.), b. 2). 

(6) Finance Act, 1894 (57 & 58 Viet. c. 30), Part I. 

(f) Ibid., s. 22 (1) (d) ; compare New York Breweries Co. v. A.^G., [1899] 
A. C. 62. 

(g) I.e ., the affidavit made under the following enactments, namely Stamp 
Act 1815 (55 Geo. 3, c. 184), s. 38 ; Customs and Inland Ilovonue Act, 1880 (43 
Viet. c. 14), s. 10 ; Customs and Inland Rovonue Act, 1881 (44 & 45 Viet. c. 12), 
ss. 29, 32; Finance Act, 1894 (57 & 58 Viet. c. 30), s. 22 (1) (n), Sched. 11. 
As to who may administer oaths, see note (t), p. 216, post. An original Inland 
Revenue affidavit may not be sworn before the solicitor acting for the deponent, 
or before his agent, correspondent, clerk, or partner (Commissioners for Oaths 
Act, 1889 (52 & 53 Viet. c. 10), s. 1 (3) ; R. S. 0., Ord. 38, it. 16, 17). 

(A) He must make full inquiry before deposing to the affidavit (In the Goods 
of Beech (1904), Times, 9th August), and must ascertain the value of the 
property within a reasonable time (Rc Horreoo (1910), Times, 9th March). 

(*) The whole duty on the deceased’s personal property is to be paid although 
application is being made for a grant of administration pendente lit * only (In the 
Goods of Grimthorpe (Baron), Beal v. Grimthorpe (Baron) (1905), Times, 6tn June 
and 1st and 8th August). 

(A) Finance Act, 1894 (57 & 58 Viet. c. 30), s* 8 (3) ; see also Winans v. 
supra, per Lord Shaw of Dunfermline, atpp, 48, 49 ? >and title Executors 
and Administrators. 
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and any further duty payable by reason thereof for which he is liable 
in respect of the other property mentioned in the affidavit (Z). 

The affidavit is to be in such form and to contain such 
particulars as the Commissioners may prescribe (m). 

The Commissioners may, if they think fit, accept a statement, by 
or on behalf of the executor, correcting an affidavit without requiring 
the statement to be verified on oath (a). 

(2) Other Property. 

278. The executor of the deceased may also, on delivering the 
Inland Eevenue affidavit, pay the estate duty in respect of any 
other property passing on the deceased's death which, by virtue 
of any testamentary disposition (o) of the deceased, is under his 
control (p), or, in the case of property which is not under his 
control, if the accountable persons request him to make such 
payment (q) . 

279. Estate duty, so far as not paid by the executor, is to be 
collected upon an account setting forth the particulars of the pro- 
perty, and delivered to the Commissioners within six months after 
the death by the person accountable for the duty, or within such 
further time as the Commissioners may allow (r). 

The account is to be to the best of the knowledge and belief of 
the accountable person (s), and is to be verified on oath(Z), and by 
production of books and documents in the manner prescribed by 
the Commissioners {a). 

The account is to be in the form, and to contain such particulars, 
as may be prescribed by the Commissioners, and, if required by 
them, is to be in duplicate (/>). 

The Commissioners may, if they think fit, accept a statement, by 
or on behalf of the accountable person, correcting an account, 
without requiring the statement to be verified on oath (c). 

280. If the executor is not accountable for the estate duty on 
the property passing on the death, every person (d) to whom any 

( l ) finance Act, 1891 (57 & 58 Yict. c. 30), s. 0 (3). 

(w) Ibid., s. 8 (14). If required, the affidavit is to be in duplicate (ibid.). 

(n) Finance Act, 1900 (63 & 64 Yict. c. 7), e. 13 (2). 

(o) The expression “will” includes any testamentary instrument (Finance 
Act, 1894 (57 & 58 Yict. c. 30), s. 22 (1) (b) ). 

( p) In his capacity as executor (Be Meyrick , Meyrick v. Hargreaves , [1897] 1 
Ch. 99, per Chitty, J., at p. 108). 

(#) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 6 (2). 

(r) Ibid., s. 6 (4). 

(s) Ibid., b. 8 (4). 

(t) Oath includes affirmation and declaration (Interpretation Act, 1889 (52 & 
63 Viet. c. 63), s. 3). Oaths, affirmations, and declarations, relating to duties may 
be made before any of the Commissioners, or any officer or person authorised by 
them, or before any commissioner for oaths, or any justice or notary public in 
the United Kingdom, or at any place elsewhere before any person duly 
authorised to administer oaths there (Stamp Duties Management Act, 1891 
(54 & 55 Yict. c. 38), s. 24 ; Eevenue Act, 1898 (61 & 62 Yict. c. 46), a. 7 (6) ). 

(a) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 8 (14). 

?5WWc*.,b.8(14). 

M Finance Act, 1900 (63 & 64 Viet. c. 7), s. 13 (2). 

(a) As to the position of a mortgagor, see Re Vernon , [1901] l K. 11. 297, per 
PHTLmfonfl, J., at p. 307. 
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property ho passes for any beneficial interest iu possession, and Sect. 7. 
also, to the extent of the property actually received or disposed of Collection 
by him, every trustee, guardian, comuutteo or other person in of the 
whom any interest in the property bo passing or the management Duty, 
thereof is at any time vested (e), and every person in whom the 
same is vested in possession by alienation or other derivative title, 
is accountable (/) for the estate duty (//). 

Every person so accountable, and every person whom the statement u> 
Commissioners believe to have taken possession of or adminis- 
tered (h) any part of the estate in respect of which estate duty is misaioners 
leviable on the deceased’s death, or of the income of any part believe that 
thereof, is, to the best of his knowledge and belief, if required by p^^haa 
the Commissioners, to deliver to them, and verify on oath, a state- not been 
menfc, in such form as may bo prescribed by them, of such par- accounted for. 
ticulars, together with such evidence as they may require relating 
to any property which they have reason to believe to form part of 
such an estate (i). 

281. Where the deceased was life tenant of property comprised Persons 
in a settlement, and, subject to a succeeding life interest therein ^various* 6 
under such settlement, he had and exercised by his will an absolute cases, 
power of appointment over tho fund, the trustee of the settlement, 
and not the deceased appointor’s representative, is accountable for 
the estate duty payable on the death of the deceased in respect of 
such property ( j ). 

When objects of national, scientific, historic, or artistic interest 
become liable to estate duty, the person by whom or for whose 
benefit they are sold is accountable for the duty (k). 

Where the sale moneys of timber etc. become liable to estate duty, 
the owners or trustees of the land on which the same was growing 
are to account for and pay the duty (/). 


(c) Iu Iho case of a jointure charged on land the owner of the land is account- 
able for the duty [Inland Revenue v. Maclachlan (1899), 36 Sc. L. E. 727, per the 
Lord President (Robertson), at p. 731). As to whether an insurance company 
is a person having the management of policy moneys, compare Matthau v. 
Northern Assurance Co. (1878), 9 Ch. D. 80. 

(/) It has been said that an accountable person is a “ debtor to the Crown n 
for tne duty [Berry v. (iaukroger, [1903] 2 Ch. 116, 0. A., per Vaughan 
Williams, L.J., at p. 130). 

(g) Finance Act, 1891 (57 & 58 Viet. c. 30), s. 8 (4). 

(h) A.-G. v. Wack (1899), Times , 14th June ; and compare New York Breweries 
Co. v. A.-G., [1899] A. C. 62. Where moneys are payable by a British insur- 
ance company to the representatives of a person dying domiciled abroad, and a 
grant of representation in the United Kingdom is not necessary by virtue of 
the provisions of tho Revenue Act, 1889 (52 & 53 Viet. o # 42), s. 19, such moneys 
nevertheless are, semble , chargeable with estate duty (Finance Act, 1894 (57 & 58 
Viet. c. 30), s. 1), and the duty is a charge thereon (ibid., s. 9 (1) ). 

(i) Finance Act, 1894 (57 & 68 Viet. c. 30), s. 8 (5), (14). 

(j) Re Dixon } Tenfold v. Dixon } [1902] 1 Oli. 24S. 

(k) Finance Act, 1830 (09 & 00 Yict. c. 28), s. 20 (2); Finance (1909-10) Act, 
1910 (10 Edw. 7, c. 8), s. 63. In the case of deaths before tho 30th April, 1909, 
where the exception from duty is restricted as stated in note (m), p. 202, ante , a 
person being in possession and competent to dispose of tho settlod objects is 
accountable for the estate duty in respect of them (Finance Act, 1896 (69 & 60 
Viet. c. 28), s. 20 (2) ). 

(/) Finance (1909-10) Act, 1910 (10 Edw, 7, c, 8), e* 61 (6); see p. 213, ante . 
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282. A bond fide purchaser for valuable consideration without 
notice is not liable to or accountable for estate duty(m), and a 
person who acts merely as agent or bailiff for another person in the 
management of property is not accountable for any estate duty 
payable in respect of such property (n). 

(3) Limitation of Personal Liability . 

283. The liability of an executor (or administrator) for the 
payment of estate duty is limited to the amount of the assets which 
he has received as executor, or might but for his own neglect or 
default have received ( [o ). 

The limitation of personal liability to duty, in certain circum- 
lapse of time stances, after a specified lapse of time from the date of the 
ment'o? * settlement of the account in respect of which duty is payable, which 
account. obtains with regard to legacy duty(p) and succession duty(^), 
applies also to estate duty (rh In the case, however, of estate duty, 
an account is not regarded as “ settled ” until the time for the 
payment of the duty thereon has arrived (s). 

There is a power also, as in the case of succession duty (£), to 
deposit with the Commissioners attested copies of certain documents 
which create a liability to estate duty, and to give notice of the facts 
which give rise to immediate claims for the duty, after the specified 
period from the date of which notices personal liability for the 
payment of the estate duty ceases (a). 

Certificate of 284. When a person accountable for the estate duty in respect 
discharge. of any property passing on a death applies to tho Commissioners 
and delivers to them and verifies a full statement, to tho best of his 
knowledge and belief, of all property so passing and the several 
persons entitled thereto, the Commissioners may determine the rate 
of tho estate duty in respect of the property for which the applicant 
is accountable, and on payment of the duty at that rate the applicant, 
so far as regards that property, is discharged from any further claim 
for estate duty, and the Commissioners are to give a certificate of 
such discharge (b). 

(m) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 8 (18). 

In) I bid., b. 8 (4). 

(o) I bid., s. 8 (3). The term “assets ” applies to personal property appointed 
by the will of the deceased under a general power of appointment as well ae to 
the deceased’s own personal property (Re Fearnsides , Baines v. Chadwick , [1903] 
1 Ch. 250, per Swinfen Eady, J., at p. 256). 

( p) See p. 256, post. 

(i q ) See p. 297, post. 

(r) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 8 (2), incorporating tho Customs 
and Inland Revenue Act, 1889 (52 & 53 Yict. c. 7), s. 14. 

(s) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 8 (2). 

it) See p. 298, post. 

(a) Finance Act, 1894 (57 & 68 Yict. c. 30), s. 8 (2), incorporating Customs 
and Inland Revenue Act, 1889 (52 & 53 Yict. o. 7), s. 13. As to the form of 
notice, compare the Customs and Inland Revenue Act, 1889 (52 & 53 Yict. o. 7), 
s. 16, which, however, although explanatory of s. 13 (3), is not, in terms, 
incorporated in the Finance Act, 1894 (57 & 68 Viet, o, 30), by s. 8 (2) : see 
p. 298, post. 

(b) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 11 (2), as modified by Finance 
Act, 1907 (7 Edw. 7,c. 13), s. 14. Certificates are to be in such form, and to con- 
tain suchpartieulars, as tho Commissioners may proscribe (Finance Act, 1894 
(57 & 58 not. c. 30), s. 8 (14)), and are to be issue! free of charge (ibid,, *. 8 (15)). 
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The certificate does not operate as a discharge in case of fraud or Sect. 7 . 
failure to disclose material facts (c), except as regards a bond fide Collection 
purchaser for valuable consideration without notice (d). Duty 

Sue -Sect. 4 . — Out of what Property the Duty is payable. 

(1) Property which passes to the Executor as such . 

285. The estate duty payable iu respect of the deceased’s personal The de- 
estate in this country (<?), including any leasehold property forming ceased’sper- 
part of it (/), passing or deemed to pass on his death, which the BOn estate ’ 
executor as such (g) is liable to pay, is payable out of the residue (h) 
of such personal estate ( i ), and, consequently, is not a specific charge 
upon the individual assets. 

Personal property which a deceased person appoints by his Personal 
will, in exercise of a general power for that purpose, constitutes property 
property passing to his executor as such, and the duty in respect of exercise oil 
it is, accordingly, payable by him out of tho testator’s general general 
| power. 


(c) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 11 (3). 

(d) lhid. t s. 11 (4). 

(e) Foreign personal property docs not pass to the executor as such {Re Dixon 9 
Penfold v. Dixon, [1902] 1 Oh. 248, per Buckley, J., at p. 251). 

(/) Be Culver house. Cooky . Culver ho use, [1896] 2 Ch. 251; and compare He 
Fish , Lea y. Fish (1897), 103 L. T. Jo. 267. 

(</) Compare Re Hadley , Johnson v. Hadley , [1909] 1 Oh. 20, C. A. 

(h) Compare De Quetteville v. J)e Quetteville , [1905] W. N. 130, O. A., where 
the genoral residue was insufficient to satisfy the duty. Whoro tho residuary 
personal estate is insufficient, a specific boquest docs not exonerate real estate 
taken by the heir [Re Pullen , Parker v. Pullen , [1910] 1 Ch. 564). A legacy out 
of personal estate, given “subject to death duties,” other legacies being given 
free of duty, is not subject to its rateable proportion of tho estate duty in 
respoct of the personal estate {Re Morrison , Morrison v. Morrison (1910), 102 
L. T. 530). A direction iu a will made before tho Finance Act, 1894 (57 & 58 
Yict. c. 30), where the tostator died after that Act, that the probate duty 
attributable to a legacy of Consols was to be paid thereout does not cover estate 
duty {Re Boxer , Morris v. Woore , [1910] 2 Ch. 69). 

(i) Re Wtbbir , Qribble v. Webber, [1896] 1 Oh. 914; and compare Re Bourne , 
Martin v. Martin , [1893] 1 Ch. 188. The estate duty in respect of a deceased 
person’s personal estate is a “testamentary expense” {Re Clemoto , Yeo v. 
Clemow , [1900] 2 Ch. 182; Me Pullen , Parker v. Pullen , supra), and where the 
deceased directs payment of his testamentary expenses, the duty falls to bo paid 
out of the particular fund to which the direction rofers {Re Clemow , Yeo v. 
Clemow , supra), and is to be paid out of the assets in tho same order as other 
testamentary expenses {Re Pullen , Parker v. Pullen, supra). Estate duty iu 
respect of the bequest of a personal annuity secured by a first charge on 
specific real property is also a “ testamentary expense” [Re Trenchard, Trenchard 
v. Trenchard , [1905] 1 Ch. 82). But the estate duty in respect of settled personal 
estate passing on the deceased’B death, over which, expectant upon the death of 
a succeeding life tenant, the deceased had, and exercised by will, a general power 
of appointment, is not a “ testamentary expense ” (Re Dixon , Penfold v. Dixon , 
supra). Where on the death of a deceased person his executors have to 
satisfy a covenant debt for which, under the Finance Act, 1894 (57 & 58 Viet, 
c. 30), s. 7 (1) (a), allowance in determining the value of the estate oannot be 
made, the estate duty payable in respect of his estate, without allowance for the 
debt, falls to bo satisfied out of his residuary estate, and, except there is a 
deficiency of assets, no portion of it, apart from express direction, can be 
deducted against the amount due under the covenant (Me Gray , Gray v. Gray , 

n l Ch. 620 ; Me Chisholm , Goddard v. Brodie , [1902] 1 Ch. 457). Where 
ebt was charged upon specific property, see Alexander's Trustees ?• 
Alexander's Marriage- Contract Trustees (1910), 47 So. L. B. 537. 
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personal estato, and is not a specific charge upon the appointed 
property (/.)• 

(2) Other Property . 

286. Where property in respect of which estate duty is leviable 
does not pass to the executor as such (l), a rateable part of the duty, 
in proportion to the value of the property, is a first charge (m) on 
such property, except as against a bond fide purchaser of it for 
valuable consideration without notice (n). 

Where lands or chattels are so settled by Act of Parliament 
or royal grant that no person is capable of alienating them, and the 
property passing is the interest of the successor (o), the duty is 
payable thereout (p). 

Inter vivos gifts also bear their own charge of estate duty (q). 

287. On an application submitting in the prescribed form the 
description of the lands or other subjects of property, and of the 
debts and incumbrances allowed by them in assessing the value of 
the property for the purpose of estate duty, the Commissioners are 


(&) Re Iladky , Jolaison v. Hadley , [1909] 1 Ch. 20, C. A., upholding Re 
Moore, Moore v. Mooi'e , [1901] 1 Ch. 691 ; Re Dixon, Penfold v. Dixon , [1902] 1 
Ch. 248; Re Fcamsides , Baines v. Chadwick . [1903] 1 Ch. 250; Re Creed , 
Thomas v. Hudson , [1905] \V. N. 94 ; Re Orlebar , Wyntc-r v. Orlebar , [1908] 1 
Ch. 136; and overruling Re Treasure , Wild v. Stanham, [1900] 2 Ch. 648; Re 
Maddock, Llewelyn Washington , [1901] 2 Ch. 372; Re Power , Re Stone , 
Acworth v. Stone , [1901] 2 Ch. 659 ; and Re Dodson (P.), Re Dodson (A. L. P.) t 
Gibson v. Dodson, [1907] 1 Ch. 284. 

(/) Real estate which becomes vested in the deceased’s porsonal representative 
under tho Land Transfer Act, 1897 (60 & 61 Yict. c. 65), does not pass to the 
executor “as such” ( Re Palmer , Palmer v. Rose-Innes, [1900] W. N. 9 ; Re 
Sharman , Wright v. Sharman, [1901] 2 Ch. 280). Tho Land Transfer Act, i 897 
(60 & 61 Yict. c. 65), does not affect any duty payable in respect of real estate, 
or impose on real estate any other duty than was then payable in respect thereof 
{ibid., e. 5). 

(m) Finance Act, 1S94 (57 & 58 Viet. c. 30), s. 9 (1). As regards real pro- 
perty, the duty is a charge upon it whether the death occurred before or after 
the Land Transfer Act, 1897 (60 & 61 Yict. c. 65) (Re Palmer, Palmer v. Rose- 
Innes, [1900] W. N. 9 ; Re Sharman , Wright v. Sharman , [1901] 2 Ch. 280) ; 
and it is not, in either case, a testamentary expense {Re Palmer, Palmer v. 
Rose-Innes, supra; Re Jolley, Nealv . Jolley (1901), 17 T. L. R. 244; Re Shar- 
man , Wright v. Sharman , supra; Re Spencer Cooper, roe v. Spencer Cooper, 
[1908] 1 Ch. 130). As to real estate converted in equity, re-convertcd in the 
deceased’s lifetime, and passing on his death as real estate, see Re Grimthorpe 
(Lord), Beckett v. Grimthorpe (Lord), [1908] 1 Ch. 666. The charge of duty 
upon property is not affeoteu by tho fact that a sum sufficient to pay and 
discharge tho estate duty may have been bequeathod by a testator to the 
successor to tho property (Mexborough (Earl) v. Savile (1903), 88 L. T. 131, 
II. L.). 

(w) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 9 (1). Marriage settlement 
trustees are purchasers for valuable consideration for this purpose (Morris v. 
Morris’s Trustees (1904), 11 Scots Law Times, 793) ; see also note (</), p. 301, post. 

(o) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 5 (5). 

(p) Rt .Bolton Estates Act , 1863, [1904] 2 Ch. 289. 

(q) Compare lie Beddington , Micholls v. Samuel , [1900] 1 Ch. 771, per 
Byrnb, J., at p. 773. In the caso of account duty in respect of gifts made by 
persons dying after tho 31st May, 1881, and before the 2nd August, 1894, the 
duty was also payable by the donee, and not out of the donor’s estate (Re Foster , 
Thomas v. Foster, [1897] 1 Ch. 484). 
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to grant a certificate (r) of the estate duty paid in respect of the 
property, and to specify the debts and incumbrances so allowed, as 
well as the lands or other subjects of property in respect of which 
the payment was made («). 

Subject to any repayment (t) of estate duty arising from want of 
title to the property, or from the existence of any debt or incum- 
brance thereon for which an allowance ought to have been but has 
not been made, or from any other cause, the certificate so granted 
is conclusive evidence that the amount of duty named therein is a 
first charge (a) on the lands or other subjects of property after the 
debts and incumbrances have been allowed (b). 

288. If the rateable part of the estate duty in respect of any 
property is paid by the executor, it is, where occasion requires, to 
be repaid to him by the trustees or owners of the property, but it 
the duty is in respect of real property, it may, unless otherwise 
agreed upon, be repaid by the same instalments (c), and with the 
same interest, as have been mentioned (d). 

If a person who has a limited interest in any property pays the 
estate duty in respect thereof, he is entitled to the like charge as if 
the estate duty in respect of that property had been raised by means 
of a mortgage to him (e). 

289. Estate duty, though leviable, is not a charge upon any 
property while situate in a British Possession (/). 

(3) Apportionment of Duty. 

290. Where property does not pass to the executor as such, an 
amount equal to the proper rateable part of the estate duty paid in 
respect of any property by a person authorised or required to pay it, 
may be recovered by him from the person entitled to any sum charged 
on tho property (whether as capital or as an annuity or otherwise) (//) 


Sect. 7. 
Collection 
of the 
Duty. 


Refund of 
duty paid by 
(1) executor j 


(2) person 
having a 
limited 
interest only 
in the 
property. 

Exception to 
the charge. 


Apporiion- 
ment as be- 
tween owner 
of property 
and person 
entitled to a 
charge upon 
it. 


(r) See note (b), ]>. 218, ante. 

(s) Finance Act, 1804 (57 & 5S Viet. c. 30), s. 0 (2). 

(t) Any such repayment is to be mado to the person producing the cortillcato 
(i ibid ., a 9 (3) ). 

(a) Compare Laurie , Petitioner (1898), 35 Sc. L. It. 40(3, per the Lord Ordinary 
(Pearson), at p. 498. 

(b) Finance Act, 1894 (57 & £8 Viet. c. 30), s. 9 (3). 

(c) Ibid., s. 6 (8). 

(d) Ibid., 8. 9 (4); see p. 213, ante. 

(e) Ibid., s. 9 (6); Lord Advocate v. Moray (Countess), [1905] A. C. 531. 
But not as against purchasers for valuable consideration without notice ( Morris 
v. Morris' 8 Trustees (1904), 12 Scots Law Times, 612). Tho life tenant is entitled 
to a mortgage in foe, and not merely to a terminable rentehargo (Turnbull v. 
Turnbull (1910), 47 Sc. L. R. 668). Compare Re Hole, Davies v. Wills , [1906] 1 
Ch. 673, O. A. (estate duty on a lunatic’s real estate paid out of his personal 
estate by his coinmitteo) ; and see note ( n ), p. 220, ante. 

(f) Finance Act, 1894 (57 & 58 Viet. c. 30), a. 20 (2). 

(g) It is intended that the duty should fall upon the beneficiaries in tho 
proportion of their respective interests ; see Re Or ford (Countess), Cartwright v. 
del Balzo {Due), [1896] 1 Ch. 257, per North, J., at p. 263; see also Re 
Power , Power v. Howell (1898), 47 W. R. 183 ; Re Chisholm, Goddard v. Brodie, 
[1902] 1 Ch. 457 ; Berry v. Gaukroger , [1903] 2 Ch. 116, 0. A. ; Cope v. Brest in, 
[1903] 1 I. R. 418; Re HacJcet , Hacket v. Gardiner, [1907] 1 Oh. 385; Alexander's 
Trustees \ , Alexander’s Marriage-Contract Trustees (1910), 47 Sc. L. R. 537 ■ and 
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flKOT. 7. 

Collection 
of the 
Duty. 


Dispute as to 
Apportion- 
ment. 


under a disposition not containing any express provision ( h ) to tho 
contrary (i). 

The person from whom the rateable part of the estate duty 
can be recovered is bound by the accounts and valuations as 
settled between the person entitled to recover the same and the 
Commissioners ( k ), 

Any dispute as to the proportion of estate duty to be borne by 
any property or person may be determined upon application by 
any person interested, in the manner dirocted by rules of court, 
either by the High Court (l) or, where the amount in dispute is less 
than £50, by a county court ( m ) for the county or place in which 
the person recovering the same resides or the property in respect 
of which t-be duty is paid is situate ( n ). 


comparo Re Meyrick , Meyrick v. Hargreaves , [1897] 1 Oh. 99, and Wade v. Wade , 
[1898] 2 Ck. 276. As to estates in dower, compare Ross v. Ross' Trustees 
(1901), 9 Scots Law Timos 340. 

(h) A direction to pay a jointure “ froe from any deduction whatever, except 
income tax,” shifts the charge of estate duty (Be Parker Jervis, Salt v. Locker , 
[1898] 2 Oh. 643). So also do directions (1) to pay a jointure ‘‘free from all 
taxes and deductions, except property tax and logacy or succession duty” (Re 
Fitzhardinge (Lord), Fitzliardinge (Lord) v. Jenkinson (1899), 80 L. T. 376, 0. A. ; 
(2) to pay an annuity “ without any deduction except for legacy duty or income 
tax” ( ReRayer , Bayer v. Rayer, [1903] l Ch. 685) ; and (3) to pay “ mv duties ” 
out of residuary estate (Re Pimm, Sharpe v. Ilodgson, [1904] 2 Ch. 345). Bents, 
where there were directions (4) to pay a 41 legacy” out of tho proceeds of tho 
sale of real estate (Berry v. Qaukroger, [1903] 2 Ch. 116, 0. A.); (5) to raise 
“such sums as may be required to pay all . . . succession duties which may 
fall upon [the wife] after my deceaso ” (Fraser v. Croft (1898), 25 It. (Ct. of Sees.) 
496) ; and (6) to pay “ the necessary expenses connected with this trust” out of 
a particular share (Michie's Executors v. Mid tie (1905), 42 Sc. L. R. 386). 

A direction to pay out of residuary estate “ all estate and other duties other 
than settlement estate duties ” does not includo the estate duty payable in 
respect of real property comprised in a voluntary conveyance mado by the 
tostator within twelve months of his death (Re Baxter , Baxter v. Baxter (1898), 
42 Sol. Jo. 611). 

Where a mortgage on Blackacro is directed to he paid out of Whiteacro, the 
case is not within the Finance Act, 1894 (57 & 58 Viet. c. 30), s. 14 (1), and the 
estate duty is to ho paid without regard to such direction (Re Stamford and 
Warrington (Earl), Payne v. Grey , [1910] 2 Ch. 83). 

(t) Finance Act, 1894 (57 & 68 Yict. c. 30), s. 14 (1). Where, under the 
exercise of a power of appointment over property, which does not pass to the 
executor as such, sums of “clear amount or value” and “liko amount or 
value ” are appointed, the duty in respect of such sums is payable out of the 
residue of the appointed property (Re Coxwell's Trusts , Kinloch- Cooke v. Public 
Trustee , [1910] 1 Ch. 63). Where, however, the appointed sums are of specific 
amounts, they bear their proper ratoable proportions of the duty (ibid. ; see also 
Re Chisholm, Goddard v. Brodte, [1902] l Ch. 457). And it is so, also, whore the 
appointment is of sums of 44 cash value” ( Kelcewich v. Kekewich (1909), 101 
L. T. 887). In the case of account duty, where the death was after the 31st May, 
1881, and before the 2nd August, 1894, appointees of specifio sums, in the 
absence of any express provision to the contrary, boro the duty rateably (Re 
Croft , Deane v. Croft, [1892] 1 Ch. 652 ; Re Shaw , TucJcet V. Shaw, [1895] 1 Ch. 
343). 

(k) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 14 (3). 

(l) R. S. C., Ord. 54, r. 413, and App. K, No. 1a ; Ord. 55, r. 9o ; see title 
Practice and Procedure. 

(m) County Court Rules, 1903, Ord. 42, r. 12. Compare County Courts Act, 
1903 (3 Edw. 7, c. 42), s. 3. See title County Courts, vol. VIII., pp. 648 et seq 

(n) Finance Act, 1894 (57 & 58 Viet. c. 30), e. 14 (2). 
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(4) Power s to raise the Duty , 

291 For the purpose of paying the estate duty, or of raising the 
amount thereof when already paid, a person authorised or required 
to pay the duty in respect of any property (< o ) has power, whether 
the property is or is not vested in him, to raise the amount of such 
duty, and any interest (p) and expenses ( q ) properly paid or incurred 
by him in respect thereof, by the sale (r), or mortgage (s), or a 
terminable charge on such property, or any part of it (t). 

Any money arising from the sale of property comprised in 
a settlement, or held upon trust to lay out upon the trusts of a 
settlement, and capital money arising under the Settled Land Act, 
1882 (a), may be expended in paying any estate duty in respect of 
property comprised in the settlement and held upon the same 
trusts ( b ). 

(5) Limitation of the Charge of Duty . 


Sect. 7. 
Collection 
of the 
Duty. 

Mode of 
raising the 
duty. 


Application 
of capital 
moneys in a 
settlement. 


292. The limitation of the charge of estate duty on property, as against 
in the case of purchasers for valuable consideration, and mortgagees, purchasers 
after specified lapses of time from certain events, which obtains with g"g^ ort ‘ 
regard to succession duty ( c ), applies also lo estate duty (rt). ^ * 


(o) This applies to all property passing, whether u free property M of the 
testator or not ( Derry v. Gaukroger , [1903] 2 Ch. 116, 0. A., per Vaughan 
Williams, L.J., at p. 130). 

( p) In tlic case of settled property the tenant for life would appear, in general, 
to bo personally liable for the payment of interest on the duty (lie Howe's (Earl) 
Svttled Estates Howe ( Earl ) v. Kingscote , [1903 j 2 Oh. 69, C. A.) ; secus , m the 
case of the interest from the date of the death up to the delivery of the affidavit 
or account, or the expiration of six months after the death, whichever first 
happoned, which, under the Finance Act, 1894 (57 & 58 Viet. c. 30), s. G (6) 
(repealed ns to the provision in question by the Finance Act, 189G (59 & 60 
Viet. c. 28), s. 40, and Sclied., Fart III.), was to form part of the estate 
duty ( tie Fish , Lea y. Fish (1897), 103 L. T. Jo. 267). 

(q) I.e., expenses incurred in paying the duty ; seo Harris's Trustees v. Harris 
(1904), 41 Sc. L. E. 357, 358. As to the charging of expenses upon Scottish 
heritable property under the cognate provision in the Finance Act, 1894 (57 & 
58 Viet. c. 30), s. 23 (18), see Mackechnie , Petitioner (189S), 6 Scots Law Tunes, 
242 ; Menzies y Petitioner ( 1903), 10 Scots Law Times, 636; and compare Laurie, 
Petitioner (1898), 35 Sc. L. E. 496. With regard to the rateable apportionment 
of the costs of raising the duty on funds in a marriage settlement, as between 
the appointees of capital sums and of the residue, soe Re Chisholm, Goddard v. 
Brodie , [1902] 1 Oh. 457. 

(r) The court made an order for salo in the Scottish case of Mackechnie, 
Petitioner , supra, under the cognate provision in the Finance Act, 1894 (57 & 58 
Viet. o. 30), s. 23 (18) (a). 

(s) Harris's Trustees v. Harris (1904), 41 Sc. L. E. 357. 

(t) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 9 (5). As to payment of estate 
duty out of a fund in court, see Supremo Court Fund Eules, 1905, rr. 20, 52 (b), 
66; County Court Eules, 1903, Ord. 2, r. 14; see title County Courts, 
Vol. VIII., p. 500. 

(a) Settled Land Act, 1882 (45 & 46 Viet, c, 38). 

\h ) Finance Act, 1894 (57 & 68 Viot. c. 30), s. 9 (7). 

(cj See p. 301, post 

(a) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 8 (2), incorporating Customs 
and Inland Eevenue Act, 1889 (52 & 53 Viet. o. 7), s. 12. As to the oharge of 
duty in general remaining until the duty has been paid, see Re Jolley , Neal v. 
Jolley (1901), 17 T. L. E. 244, per Joyce, J., at p. 245. The charge of duty 
is an M equitable charge ” within the Eeal Estate Charges Act, 1877 (40 & 41 
Viet e. 34), b. 1 (Re Powerman, Porter v. Powerman , [1908] 2 Oh. 340j. 
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The Commissioners, on being satisfied that the full estate duty 
has been or will be paid in respect of an estate or any part thereof, 
are, if required by the person accounting for the duty, to give a 
certificate (e) to that effect, and such certificate discharges from any 
further claim for estate duty the property shown by the certificate 
to form the estate or part thereof (/). 

Where a person accountable for the estate duty in respect of 
any property passing on a death proceeds in the manner elsewhere 
stated (#), the property, as well as the applicant, is discharged from 
any further claim for estate duty (A). 

The certificate of the Commissioners, in the case of the property 
as in the caso of the applicant, does not operate as a discharge in 
case of fraud or failure to disclose material facts (i), except as 
regards a bond fule purchaser for valuable consideration without 
notice (/c). 

Sub-Sect. 5. — Demission of Duty and Interest . 

293. The Commissioners and the Treasury, respectively, have, as 
already stated (Z), certain powers to remit estate duty and interest 
thereon. 

Sub-Sect. G. — Commutation of Dufy and Composition of Claims . 

294. The Commissioners, in their discretion upon application 
by a person entitled to an interest in expectancy, may, by means of 

(e) See noto (ft), p. 21 S, ante. 

(f) finance Act, 1894 (57 & 58 Yict. c. 30), s. 11 (1). As to a certificate that 
property may be registered under the Land Transfer Act, 1897 (GO & 61 Yict. 
c. Go), without notice of any liability to tho Crown for any death duty (see 
ibid., s. 13), by reason of a death, see the Land Transfer Eules, 1903 (Statutory 
Eules and Orders Eeviscd, Yol. Y1I., Land (Eegistration) England, pp. 33, G8, 
09), rr. 208— 211). Applicants for a certificate under r. 210 (b) should fill in tho 
official form No. 0500 m duplicate, and transmit it to the Estate Duty Office. 
The certificate, if it can he issued, will bo placed upon one copy of the applica 
tion ; and see nolo (5), p. 218, aide. 

(y) Soo p. 218, ante. 

(ft) Euianco Act, 1894 (57 & 58 Yict, c. 30), s. 11 (2), as modified by Finance 
Act, 1907 {7 Edw. 7, c. 13), s. 14. 

(i) "Finance Act, 1894 (57 & 58 Yict. c. 30), b. 11 (3). 

'/<■) Ibid., s. 11 (4). 

\l) Seo p. 182, ante. 

lm) It is the practice to commute futuro claims for estate duty in those cases 
only in which the property is being so dealt with as to render it dosirahle to free 
it from the charge of duty. Tho application should disclose the dealings with the 
property, which is the subject of the application, and should set forth the circum- 
stances which are regarded as sufficient to warrant the commutation. It should 
also contain the following particulars, namely : (1) a full description of tho property, 
and also, as regards real estate and leaseholds, the gross annual value and the 
gross amount for which the property has been contracted to be sold, or the gross 
amount for which it is being mortgaged ; (2) the title to the property, including, 
if derived under a will, the name of the testator, tho date of his death, and the 
dato and place of probate, and, if under a deed, tho date thereof (if the deed 
has not hitherto been noted in tho Estato Duty Office, the deod, or a copy of it, 
should accompany the application) ; and (3) the date of birth of tho tenant for 
life or tho annuitant in connection with whose death the presumptive claim is 
considered to bo outstanding, and also the date of birth of the remainderman. 

If there is 110 objoction to the commutation, the applicants are notified 
accordingly, and appropriate forms of account are forwardod with the notifica- 
tion. Every agreement to commute is made subject to the reservations 
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a present payment, commute the estate duty presumptively payable Sect. 7. 
in respect of that interest (?i). Collection 

In arriving at the present value to be set upon the duty, the of the 
contingencies affecting the liability to, and the rate and amount of, Duty. 


the duty, are to be taken into consideration, and the rate of interest 
is to be reckoned at 3 per cent .(it). 

When the duty agreed to be accepted by wav of commutation haa 
been paid, the Commissioners are to give a certificate (o) of discharge 
accordingly ( p ). 

The Commissioners, as already stated ( q ), have certain powers to Power to 
compound for estate duty. compound. 

Sect. 8. — Interest, Penalties , and Proceedings . 

Sub-Rect. 1. — Interest. 

295. Simple interest at the rate of 3 per cent, per annum (r), Rate of 
without deduction for income tax (s),i s payable upon all estate duty interest 
from the date of the death of the deceased, except where the duty is paya e * 
payable by instalments (/), or becomes due at any date latei* than 
six months after the death, in which case interest commences to 
run from the date at which the first instalment of the duty, or the 
whole duty, as the case may be, becomes duo (a). 

Interest is recoverable in the same manner as if it were part How 
of tile duty ( b ). recoverable. 

Where the fixed estate duty of 30s. or 50s. is paid within Small estates, 
twelve months after the death of the deceased, interest on such 
duty is not chargeable (c). 


Sub-Reot. 2. — Penalties, 

296. Any person who wilfully fails to comply with any of the On executors 
foregoing provisions as to tho delivery of an Inland Revenue 
affidavit, an account or statement, in the manner prescribed by tho persons 1 . 11 >e 
Commissioners, or as to the production of books, documents, or 


(l) that the life tenant or annuitant is in ordinary good health, and (2) that the 
commuted sum for duty is paid m his or her lilotiino, and forthwith. 

(n) Finance Act, 1894 (57 & 68 Yict. c. 301, s. 12. Where a life interest m a 
fund in court lias been released in favour oi the remainderman, and the Com- 
missioners deem tho case not one for commutation, it appears to be unces/ary 
fur a sufficient sum to be retained in court to satisfy any claim for estate duty 
which may arise under tho Finance Act, 1900 (63 & 64 Yict. c. 7), s. 11 (1), 
as amended by the Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 69 (1) ( Taylor 
v. Poncia , [1901] W. N. 87) ; see also note (?’), p. 254, post. 

(o) Seo note (6), p. 218, ante. 

(p) Finance Act, 1894 (57 & 68 Yict. c. 30), s. 12. 

(q) See p. 181, ante. 

(r) Formerly 4 per cent. (Finance Act, 1894 (57 & 58 Yict. c. 30), 8. 8 (10), 
incorporating Inland Revenue Act, 1868 (31 & 32 Yict, c. 124), s. 9) ; see alb«> 
note (p), p. 223, ante (interest which forms part of duty). 

(a) Seo note (w), p. 213, ante. 

(<) No discount is allowable where the whole estate duty payable by instal- 
ments, though not actually due, is paid within the twelve months suVcquent 
to the death. 

(а) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 18 (1). 

(б) Ibid. 

(c) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 16 (5). 



226 


Estate and Other Death Duties. 


Ssor. 8. 
Interest, 
Penalties, 
and Pro- 
ceedings. 

Reduction of 
penalty. 

Existing law 
and practice 
as on the 2nd 
August, 1894. 


Appointment 
of a receiver 
of the 
property. 

British 

Possession. 


Appeal from 
the decision 
of the Com- 
missioners. 


Conditions as 
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Costs and 
leave of 
further 
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evidence required by them, is liable to pay .£100, or a sum equal 
to double the amount of the unpaid duty for which he is account- 
able, as the Commissioners may elect (d). 

The Commissioners have power to reduce the penalty, and it may 
be reduced by the court if proceedings (e) are taken for its 
recovery (/). 

Sub-Sect. 3. — Proceedings . 

297 . The law and practice existing at the time of the imposition 
of the estate duty relative to the recovery of any of the death duties 
are, subject to the provisions of the Finance Act, 1894 ( g\ and so 
far as the same are applicable, to apply, as if in terms made applic- 
able, to the recovery of the estate duty ( h ). 

Where any proceeding is instituted for the recovery of the 
estate duty in respect of any property, the High Court has juris- 
diction to appoint a receiver of the proporty and the rents and 
profits thereof, and to order a sale of the property ( i ). 

The Commissioners are not authorised to take proceedings in a 
British Possession for the recovery of any estate duty (j). 

298 . Any person aggrieved by the decision of the Commissioners 
with respect to the repayment of any excess of duty, or by the 
amount of duty claimed by them, whether on the ground of the 
value of any property (not being real or leasehold (A;)), or the rate 
charged, or otherwise, may, on payment of the duty claimed by the 
Commissioners, or such portion of it as is then payable by him, or 
on giving security for it, appeal to the High Court to determine the 
amount of duty payable (/). 

The appeal must be made within the time, and in the manner, 
and on the conditions, directed by rules of court (w). 

The costs of the appeal are to be in the discretion of the court, 
and no appeal from any, order, direction, determination, or decision 
of the court is to be allowed except with the leave of the High 
Court or Court of Appeal (n). 

Where the High Court is satisfied that it would impose 


( d ) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 8 (0), (14). 

(e) See Inland Revenue Regulation Act, 1890 (53 & 54 Yict. c. 21), bs. 21 
et 8{q. 

(/’) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 8 (6). The acceptance of 
interest by the Commissionora is tantamount to a waiver of penalties (Finance 
Act, 1896 (59 & 60 Yict. c. 28), s. 18 (1) ; Inland Revenue Act, 1868 (31 & 32 
Viet. c. 124), s. 9). 

(V/) 57 & 58 Viet. c. 30. 

(h) Ibid., s. 8 (1). See pp. 260, 303, 317, post; and title Crown Practice, 
Yol. X., p. 20. An order for attachment will be made for non-compliance 
with a writ (Be Horrex (1910), Times , 9th March). 

I t) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 8 (13). 
j) Ibid., s. 20 (2). 

k) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 60 (3). 

1) Finance Act, 1894 (57 & 68 Viet. c. 30), s. 10 (1), which, prior to the Finance 
(1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 60 (3), extended also to real and leasehold 
property. 

(m) Finance Act, 1894 (57 & 58 Viet. o. 30), 8. 10 (1) ; R. 8. 0. (Finance Act). 
1895 ; see title Practice and Procedure. 

(») Finanoe Act, 1894 (57 & 58 Yict. c. 30), s. 10 (2), (3). 
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hardship to require the appellant, as a condition of an appeal, 
to pay the duty claimed by the Commissioners, or such portion 
of it as is then payable by him, it may allow the appeal to be 
brought without payment of any of the duty, or upon payment of 
such 'part only thereof as to the court seems reasonable, provided 
that security, satisfactory to the court, is given for the whole or any 
part of the duty which remains unpaid (o). 

If the court determines the amount of duty payable to be 
less than the amount paid, the difference is to be returned (p), and 
the court may order interest at the rate of 8 per cent, per 
annum for such period as appears to the court to be just to be paid 
by the Commissioners on the amount of duty to be returned ( q ). 

On the other hand, if on the ground of hardship an appeal is 
allowed to proceed without payment of the whole of the duty 
claimed by the Commissioners, the court may order interest at the 
rate of 3 per cent, per annum to be paid upon any unpaid duty 
which the court determines to be payable (r). 

Where the value of the property in respect of which the dispute 
arises does not, as alleged by tho Commissioners, exceed ^10,000, 
the appeal may be to the county court for the county or place in 
which the appellant resides or the property is situate (s). 

For the purpose of the appeal, the above provisions are to apply 
as if the county court were the High Court (£), but in every case 
which comes before the county court, any party has a right of 
appeal to the Court of Appeal (a). 

In the case of real or leashold property, the appeal of any person 
aggrieved by the decision of the Commissioners as to the value of 
any Buch property is to be referred, in accordance with rules, to a 
referee appointed for the purpose of appeals in connection with the 
duties on land values (b). Any person aggrieved by the decision of 
the referee may appeal against the decision to the court (c). 

Such appeals to the court are to be in accordance with the above 
provisions affecting property other than real or leasehold property, 
save that appeals to the county court can only be made where the 
value as alleged by the Commissioners of the property in respect of 
which the dispute arises does not exceed 4S500 (c). 

299. The county council of every county or county borough in 
Great Britain may from time to time appoint qualified persons to 
act as valuers under the Finance Act, 1894 (d), in their respective 

(n) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 10 (4). 

(p) Ibid., s. 10(1). 

(y) Ibid., s. 10 (3) ; see Sprat's Trustees v. Lord Advocate (1903), 10 Scots Law 
Times, 452. 

(r) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 10 (4). 

(a) Ibid., s. 10 (5). The form of procedure is indicated in the County Court 
Buies, Ord. 42 ; soe title County Courts, Yol. YIII., p. 649. 

t Finance Act, 1894 (57 & 58 Yict. c. 30), s. 10 (5), 

Finance Act, 1896 (59 & 60 Yict. c. 28), s. 22. 

Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), ss. 33, 34, 60 (3). See Land 

es (Reference) Buies, 1910, dated 25th July, 1910 (Stat. B. & O. 1910. 

No. 859, L. 22). 

(c) Ibid., b. 33 (4) (proviso), applying Finance Act, 1894 (57 & 58 Viot o. 30), 
B. 10 (2), (3), (4). 

(d) Finance Act, 1894 (57 & 58 Yict. o. 30). 


Sect. 8. 
Interest, 
Penalties, 
and Pro* 
ceedings. 

Hardship 
involved in 
payment of 
whole duty. 
Court may 
order interest 
to be paid (1) 
by the Com- 
missioners ; 

(2) by tho 
appellant. 


When appeal 
may be made 
to county 
court. 

Appeal from 
decision of 
county court. 


Appeal 
against the 
value placed 
by the Com- 
missioners 
upon real or 
leasehold 
property. 


Appointment 
of valuers. 
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Sect. & 
Interest, 
Penalties, 
and Pro- 
ceedings. 


Existing law 
and practice 
as on the 2nd 
August, 1894. 


Commis- 
sioners to 
refund duty 
paid in excess. 


Further 
•state duty 
on settled 
property. 


counties, and are to fix a scale of charges for their remuneration, 
and the court may refer any question of disputed value, except 
as to real or leasehold property (c), to the arbitration of any person 
bo appointed for the county in which the appellant resides or the 
property is situate (/). 

The costs of the arbitration are to be part of the costs of the 
appeal (/). 


Sect. 9. — Repayment of Overpaid Duty. 

300. The law and practice, existing at the time of the imposition 
of the estate duty, relating, in matters of procedure (#), to the 
repayment of any of the death duties are, as in the case of the 
recovery of estate duty (/i), and to the same extent, applied to the 
repayment of estate duty (i). 

Where it is proved to the satisfaction of the Commissioners 
that too much estate duty has been paid, the excess is to be repaid 
by them, and where the over-payment was due to an over valuation 
by them, the repayment is to be with interest at 3 per cent, per 
annum (fc). 


Partlll. — Settlement Estate Duty. 

Sect. 1. — The Imposition of the Duly. 

301. Settlement estate duty(Z) is a further estate duty (m), and 
is leviable on the principal value (n) of settled property (o), with 
certain express exceptions (p), in respect of which estate duty is 
leviable (q). 

1 c) Semite , oomparo Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. GO (3). 

/) Finance Act, 1894 (57 & 58 Viet. c. 30), s. *0 (G). 
g) Watherston’s Trusteed v. Lord Advocate (1901), 38 Sc. L. R. 324. 
k) See p. 226, ante. 

i) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 8 (1). 

k) Ibid., s. 8 (12) ; see Sprot'a Trustees v. Lord Advocate (1903), 10 Scots Law 
Times, 452. Except as stated here and at p. 227, aute f there is no statutory 
obligation on the Commissioners to allow intorest. Interest is only payable by 
statute or contract (He Oosman (1881), 17 Ch. I). 771, O. A.). 

( l ) Finance Act, 1894 (57 & 58 Viet. c. 30), ss. 5 (1), (4), (5), 16 (3), 21 (4); 
Finance Act, 1896 (59 & 60 Viot. c. 28), s. 19 (1), (2); Finance Act, 1898 (61 & 
62 Viet. c. 10), s. 14; Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), ss. 54, 
66 (1). The Finance Act, 1894 (57 & 58 Viet. c. 30), s. 23, contains provisions 
affecting Scotland exclusively. 

(m) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 5 (1) (a). 

(«) As to fractional parts of £l() in the principal value, where the deceased 
died before the 1st July, 1896, and of £100, where the deceased died after 
the 30th June, 1896, and before tho 9th April, 1900, see note (Z), p. 206, 
ante 

( 6 ) See p. 184, ante . Property is not “ settled ” for this purpose where it is 
limited to the same person for different interests ( Lord Advocate v. Wood 9 * 
Trustees (1910), 53rd Report of Commissioners of Inland Revenue, £0). 

(p) See p. 230, post. 

( q ) Finance Act, 1894 (67 & 58 Viet. c. 30), a. 5 (1) (first branch). The ratio 
for settlement estate duty is that it affords some compensation, where property 
is settled, for the immunity of the property from a second estate duty when the 
life tenant dies (Lord Advocate v. Stewart's Trustees (1899), 36 Sc. L. R. 297, 
per Lord Stormontu Darling, at p. 299), 
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Sect. 2. — Settled Property. 

302. The property must either have been settled by the 
deceased’s will, or, if settled by some other disposition, must pass 
thereunder on his death to some person not competent to dispose 
of it (r). 

If property which has been settled by the deceased’s will passes 
to a person whose competency to dispose of it is only exercisable 
in a particular event, settlement estate duty is leviable ( a ). 


Ban, a. 
Settled 
Property. 


Passing to a 
person not 
competent to 
dispose. 


An immediate gift of property inter vivos, by way of settle- Gif fainter 
ment, excluding the donor, made by him within three years ( t ) of ***»• 
his death, involves the liability to settlement estate duty ( u ). The 
property so given is deemed to pass on the donor’s death undor the 
disposition by which the settlement is effected (a?). 


303. Property comprised in a contingent settlement is to be Contingent 
regarded as settled property (y ) ; and not the less so where, by the 8ettlem ents. ^ 
same instrument, there is a prior disposition of the same property, 
the continuance of which would exclude the contingent settlement 
altogether {z). 

Where, however, after payment of the settlement estate duty, it is Repayment 
shown that the contingency has not arisen, and cannot arise, the w herocoB - 
duty is repayable (a). not arise. 


304. Where an annuity is bequeathed by the deceased’s will, Annuity fund, 
and a capital sum is directed to be set apart to yield it, such sum 
is to be regarded as settled property, and settlement estate duty is 
leviable ( b ). 


(r) Finance Act, 1894 (57 & 58 Yict. c. 30), s. 5 (1) (first branch). 

(a) Lord Advocate v. Stewart's Trustees (1899), 38 Sc. L. It. 297, 300. It is 
not clearly leviable where the competency is exercisable in aiy event. That 
it is leviable, see Re Palmer , Palmer v. Rose-Innes , [1900] W. N. 9 ; but com- 
pare, contra , A.-G. v. Owen, A.-G. v. Goulson , [1899] 2 Q. B. 253, per 
Grantham, J., at p. 262. 

(f) Formerly twelve months ; see note (7c), p. 188, ante. 

(u) A.-G. v. Chamberlain (1904), 90 L. T. 581 ; A. -G. v. Smyth , [1905] 2 
T. R. 563 ; H. M. Advocate v. Heywood-Lonsdale's Trustees (1906), 43 Sc. L. R. 
529 ; Inland Revenue v. Heywood-Lonsdale' s Trustees (1906), 43 Sc. L. R. 589, 

( x ) Inland Revenue v. Heywood-Lonsdale's Trustees , supra, per the Lord 
Ordinary (Johnston), at p. 591. 

(?/) A.-G. v. Fairley, [1897] 1 Q. B. 698. In A.-G. v. Clarkson, [1900] 1 
Q. B. 156, O. A., the court, at p. 163, doubted the accuracy of the decision in 
A.-G. v. Fairley , supra, but regarded the Finance Act, 1898 (61 & 62 Yict. c. 10), 
e. 14, as a legislative adoption of it. 

(ss) A.-G. v. Fairley , supra, at p. 701. 

(a) Finance Act, 1898 (61 & 62 Yict. c. 10), s. 14. The death on which the 
duty was paid must have occurred after the 30th Juno, 1898 {Ibid.). Whether 
a settlement with a competency to dispose of the settled property only in a 
particular event is a contingent settlement, so that, if the competency to dispose 
afterwards becomes exercisable in any event, the settlement estate duty is 
repayable, is not clear. That it is not so repayable, see Watherston's Trustees 
y. Lord Advocate (1901), 38 Sc. L. R. 324, per the Lord President (Balfour), at 
p. 328; contra, see Lord Advocate v. Stewart's Trustees , supra, per Lord M’Laren, 
at p. 300. 

(o) A.-G. v. Owen, A.-G. v. Coulson, supra, at pp. 263, 266; lie Campbell, 
[1902] 1 K. B. 113, 120, 122, C, A. Secus , semble, m the case of an annuity 
simpliciter (compare A.-G. V. Hannen (1904), 48th Report of Commissioners of 
Inland Revenue, 121), 

H.L.— XILU K 
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Sect. a. 
Settled 
Property. 


Only once 
during settle- 
ment. 

Dispositions 
before 2nd 
August, 1894, 

Where only 
life interest 
that of spouse. 

Small estates. 


Inalienable 

property. 


Deduction of 
stamp duty. 


Rate of duty. 


Payment in 
kind. 


The duty is also leviable where a capital sum representing the 
annuity is bequeathed after the annuitant’s death (c). 

Sect. 8 . — Exceptions from the Charge of Duty . 

305 . During the continuance of the settlement, settlement estate 
duty is not payable more than once (< d ), and it is not payable at all 
in respect of : — 

(1) Property settled by a disposition which has taken effect 
before the 2nd August, 1894 ( e ) ; 

(2) Property wherein the only life interest after the deceased’s 
death is that of a husband or wife of the deceased (/) ; 

(8) Property settled by the deceased’s will, where the net value 
of the whole property passing on his death, in respect of which 
estate duty is payable, exclusive of other sottled property, does not 
exceed £1,000 (g); and 

(4) Any lands or chattels which are so settled, whether by Act of 
Parliament or royal grant, that no one of the persons successively 
in possession is capable of alienating them (ft), otherwise than under 
the powers of sale or exchange in the Settled Land Act, 1882 ( i ). 

306 . Any person paying the settlement estate duty upon settled 
property may deduct the amount of tho ad valorem stamp duty (if 
any) charged on the settlement in respect of that property (ft). 

Sect. 4.— The Rate of Duty . 

307 . The rate of the settlement estate duty is 2 per cent.(Z). 

Sect. 5. — Collection of the Duty . 

308 . Land may be transferred in satisfaction of settlement 
estate duty (m), as in the case of estate duty (n). 


(c) A.-O, v. Owen , A ,-G. v. Couhon , [1899] 2 Q. 13. 253. Tho capital sum 
required to yield the annuity, and not tho capital sum bequeathed on the 
annuitant’s death, is, seemingly, the measure of taxation (8. O. (1899), 81 
L. T. 121, per Kennedy, J., at p. 127). The annuity may, seemingly, be 
contingent (Re St . Albans (Duke), Lodcr v. St, Albans (Duke), [1900] 2 Ch. 
873). 

(rf) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 5 (1) (b). 

(e) Ibid., s. 21 (4). Where, however, under such a disposition, tho deceased 
is absolutely eutitled to the property, expectant on his own death, without 
issue, and settles it by his will, settlement estate duty is leviable (Rc Lewie , 
Lewis v. Smith , [1900] 2 Ch. 176). 

(/) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 5 (1) (a). 

0/) Ibid., s. 16 (3). 

Ih) Ibid., s. 5 (5). 

(t) Settled Land Act, 1882 (45 & 46 Viet. c. 38) ; Re Bolton Estates Act, 1863, 
[1904] 2 Ch. 289. 

(k) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 5 (4) ; Stamp Act, 1891 
(54 & 65 Viet. c. 39), Sched. 

(l) Finance Act, 1894 (57 & 58 Viet, c, 30), s. 17 ; Finance (1909-10) Act, 
1910(10 Edw. 7, c. 8), s. 54. In the case of deaths prior to the 30th April, 
1909, the rate is 1 per cent. (ibid.). 

(m) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 56 (1). 

(n) See p. 212, ante. 
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309. The settlement estate duty in respect of a legacy, or other 
personal property, settled by the deceased’s will, is to be collected 
upon an account setting forth the particulars thereof ( o ). 

The account is to be delivered to the Commissioners, by the 
executor, within six months after the deceased’s death, or within 
such further time as the Commissioners may allow (p). 

An Inland Revenue affidavit ( q ), rendered on obtaining a grant 
of representation to the deceased, iB not an 11 account ” within tho 
meaning of this enactment (?•)■ 

The settlement estate duty in respect of such legacy etc. is 
payable thereout, in exoneration of the rest of the deceased’s estate, 
unless the will contains an express provision to the contrary (s). 

Annuitants under the will are to bear their proper proportion of 
the settlement estate duty (£). 

Settlement estate duty in respect of personal property settled 
by the deceased’s will is not a testamentary expense (u). 

Sect. G. — Application of General Estate Duty Enactments . 

310. Settlement estate duty is estate duty, and, except where 
there is special provision, the legislative enactments as to estate 
duty cover also the settlement estate duty (a). 


(o) Financo Act, 1896 (59 & 60 Yict. c. 28), s. 19 (2). 

Ip) Ibid . 

[(f) See p. 215 ; ante. 

(*r) A.-G, v. Montefiore (1909), 52nd Report of Commissioners of Inland 
Revenue, 85 (a case on the limitation of liability under tho Finance Act, 1894 
(57 & 58 Viet. c. 30), s. 8 (2), embodying the Customs and Inland Revenue Act, 
1889 (52 & 53 Viet. c. 7), s. 14). 

(s) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 19 (1). Compare lie Gibbs, 
Thorne v. Gibbs , [1898] 1 Oh. 625. Apparently the law under the Finance Act, 
1894 (57 & 58 Viet. c. 30), was the same (lie Maryan - Wilson , Wilson v. Afaryon- 
Wilson , [1900] 1 Oh. 565, C. A., per Lindley, M.R., at p. 670), although the 
contrary had been decided in lie Webber, Gribble v. Webber, [1896] 1 (Jli. 914. A 
direction in tho will for the payment out of tho testator’s residuary estate of 
“ the estate duty on the whole of the real and personal estate ” (lie Lever idge, 
Spain v. Lejoindre , [1901] 2 Ch. 830) ; or of “ my duties ” (Re Pimm, Sharpe v. 
Hodgson , [1904] 2 Oh. 345) ; or of “ the death duties payable out of my estate 11 
(Re Cayley, Awdry v. Cayley, [1904] 2 Oh. 781) ; or for the payment of legacies 
“ free from duty ” (Re Turnbull, Shipper v. Wade, [1905] 1 Ch. 726) ; or to sot 
aside a fund to produce a “ clear ” annuity (Re l)yet , Morgan v. Dyet (1902), 87 
L. T. 744) ; shifts the burden of the settlement estate duty from the settled 
legacy etc. to the residuary estate. Where also a sum is covenanted to bo paid 
•» without any deduction,” any settlement estate duty payable in respect of the 
sum is payable out of the covenantor’s residuary estate (Re Maryon- Wilson, 
Wilson v. Mar yon- Wilson, supra), A direction in the will, however, to pay out 
of the testator’s residuary estate “ all duties payable by law out of my estate ” 
does not shift tho burden of the settlement estate duty (lie Lewis , Lewis v. Smith , 
[1900] 2 Ch. 176). A direction which is operative to shift the charge of duty 
confers an additional legacy, which, on a deficiency of assets, is to be added to 
the original legacy for abatement (Re Turnbull, Shipper v. Wade , supra), 

($) Re St, Albans (Duke), Loder v. St, Albans ( Dulce ), [1900] 2 Ch. 873, which 
applied to settlement estate duty the principle of Re Parker •Jervis, Salt v. 
Locker, [1898] 2 Ch. 643. 

(u) Re King , Travers ?. Kelly, [1904] 1 Ch. 363. A fortiori , in other 
circumstances, it is not. 

(a) Re Leveridge, Spain v. Lejoindre , [1901] 2 Oh. 830, 832 ; compare, also, Re 
Webber, Gribble v. Webber, supra, atp. 921; and Re Maryan- Wilson, Wilson v. 
Maryon - Wilson, supra , at p. 570. 


Sect. r>. 
Collection of 
the D|Jy. 

Personal pro- 
perty settled 
by deceased’s 
will. 


Not a testa- 
mentary 
expense. 


The duty i« 
estate duty. 
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Sect. 1. 
The Imposi- 
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Doty. 

The extent of 
the charge. 


Part IV. — Legacy Duty. 

Sect. 1 . — The Imposition of the Duty . 

311 . Legacy duty (b) is payable, save as expressly provided (c), 
according to the value, ascertained in tlie prescribed manner (d), 
in respect of every “ legacy ” of personal estate ( e ), or succession 
thereto upon intestacy (/). 

The date of the death of the testator or intestate is im- 
material (</). 


(b) Legacy Duty Act, 1796 (86 Geo. 3, c. 62), ss. 4 — 6, 8 — 31, 33 — 35, 37 — 39, 
41, 43, 44; Legacy Duty Act, 1799 (39 Goo. 3, c. 73), s. 1 ; Legacy Duty Act, 
1805 (45 Geo. 3, c. 28), ss. 5, 7; Probate and Legacy Duties Act, 1808 (48 Geo. 3, 
c. 149), s. 44; Stamp Act, 1815 (55 Geo. 3, c. 184), s. 2, Sched., Part HI.; 
Revenue Act, 1845 (8 & 9 Viet. c. 76), s. 4 ; Succession Duty Act, 1853 (16 & 17 
Yict. c. 51), ss. 11, 19, 31, 53 ; Crown Suits etc. Act, 1865 (28 & 29 Viet. c. 104), 
Part V. ; Inland Revenue Act, 1868 (31 & 32 Yict. c. 124), s. 9 ; Customs and 
Inland Revenue Act, 1880 (43 Viet. c. 14), ss. 11 — 13; Customs and Inland 
Revenue Act, 1881 (44 & 45 Yict. c. 12), ss. 36, 41—43 ; Customs and Inland 
Revenue Act, 1888 (51 & 52 Yict. c. 8), s. 21 (2) ; Customs and Inland Revenue 
Act, 1889 (52 & 53 Yict. c. 7), s. 14 ; Finance Act, 1894 (57 & 58 Yict. c. 30), 
ss. 1, 5 (2), 13, 15 (2), 16 (1), (3), 21 (2), Sched. 1.(5); Finance Act, 1896 
(59 & 60 Viet. c. 28), ss. 18 (2), (3), 21, 40, Sched., Part III. ; Finance Act, 
1898 (61 & 62 Viet. c. 10), s. 13 ; Finance Act, 1900 (63 & 64 Yict. c. 7), s. 14 
(1), (2); Finance Act, 1907 (7 Edw. 7, c. 13), ss. 13, 15; Finance (1909-10) 
Act, 1910 (10 Edw. 7, c. 8), ss. 58, 63, 64. 

The following further statutes deal with legacy duty in Scotland : — Succes- 
sion Duty Act, 1853 (16 & 17 Yict. c. 51), s. 48; Probate Duty Act, 1861 
(24 & 25 Yict. c. 92), s. 1. 

The following further statutes deal with legacy duty in Ireland: — Probate 
and Legacy Duties (Ireland) Act, 1814 (54 Geo. 3, c. 92), ss. 5, 7 — 33, 35—39, 
43; Probate Duty (Ireland) Act, 1816 (56 Geo. 3, c. 66), ss. 115, 128; Stamp 
Duties (Ireland) Act, 1842 (5 & 6 Viet. c. 82), ss. 37 — 39; Succession Duty Act, 
1853 (16 & 17 Yict. c. 51), s. 48 ; Probate Duty Act, 1861 (24 & 25 Yict, c. 92), 
*. 1. 

The general provisions and regulations of the Legacy Duty Act, 1796 
(36 Geo. 3, c. 52), so far as not expressly repealed, remain in full force, not- 
withstanding that the actual charge of duty no longer arises under that Act 
(Advocate -General v. Stair ( Earl) (1850), Scotch Exchequer, not reported). See 
also Re Cholrrwnddey (1832), 1 Or. & M. 149, which (Advocate-General v. Stair 
{Earl), supra, per Lord Fullerton) was decided on that very ground. 

(c) See pp. 239 — 242, post 

id) See pp. 245—249, post 

(e) Stamp Act, 1815 (55 Geo. 3, c. 184), s. 2, Sched., Part III.; Revenue 
Act, 1845 (8 & 0 Yict. c. 76), s. 4; Customs and Inland Revenue Act, 1888 
(51 & 52 Viet. c. 8), s. 21 (2). 

(/) Stamp Act, 1815 (55 Geo. 3, c. 184), s. 2, Sched., Part III. 

(ff) Provided that the interest was not reduced into possession, and the 
executor fully exonerated, on or before the 31st August, 1815 (Stamp Act, 1815 
(55 Geo. 3, o. 184), Sched., Part EH. ; A.-G. v. Hancock (1837), 2 M. &W. 
663, 597). As to earlier cases, see stat. (1780) 20 Geo. 3, o. 28; stat. (1783) 
23 Geo 3, c. 58; stat. (1789) 29 Geo. 3, c. 51 (all repealed) ; Legacy Duty Act, 
1796 (36 Geo. 3, c. 52) ; Stamp Act, 1804 (44 Geo. 3, c. 98) ; Legacy Duty Act, 
1805 (45 Geo. 3, c. 28) ; Probate and Legacy Duties Act, 1808 (48 Geo. 3, c. 149); 
Qtosn v, Croft (1792), 2 Hy. Bl. 30; Hill y. Atkinson (1816) 2 Mer. 46. 
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Sect, 2.— ' Legacies, and Successions upon Intestacy. 

Sub-Sect. 1.— The “Legacy." 

312. Every gift by any will or testamentary instrument of any 
person, which, by virtue thereof, is payable, or has effect, or is 
satisfied, out of ( h ) the personal or movable (i) estate or effeots of 
such person (fc), or out of any personal estate which such person 
had power to dispose of (l), whether the gift is by way of annuity 
or in any other form, is deemed to be a “ legacy ” (m), and is 
chargeable with legacy duty accordingly ( n ). 

Every gift which has effect as a donation mortis causd is also Donation** 
deemed to be a “ legacy ” (o), and is chargeable with legacy duty (]>). morti* catud. 

313. A gift by will with a condition annexed is liable to legacy Legacy with 
duty without regard to the condition ( q ), unless the performance of a condition 

annexed. 


Shot. s. 
Legacies, 
and Succes- 
sions llpon 
Intestacy. 

Gifts by will. 


(A) A gift out of the profits to arise from the testator’s business, carried on 
by his executors after his death, is a legacy chargeable with duty ( Re Thorley, 
Thorley v. Massam , [1891] 2 Oh. 613, 625, 0. A. ; Inland Revenues. Dick's 
Trustees (1907), 44 Sc. L. R. 567). So is a gift of the profits to arise after the 
testator’s death from a patent for an invention {A (Ivor ate- General v. Oswald 
(1848), 10 Dunl. (Ct. of Sess.) 969). And so would be a gift of the fruit of au 
orchard of trees for a term of years {Re Thor ley, Thorley v. Massam , supra, per 
Kay, L.J., at p.627). 

(0 Every such gift which is payable oi has effect or is satisfied out of, or is 
charged or mode a burden upon, the testator’s real estate, or any real estate, or 
the rents or profits thereof, which he had any right or power to charge, burden, 
or affect, with the payment of monoy, or out of or upon any moneys to arise by 
the sale, burden, mortgage, or other disposition of any such real estate or any 
part thereof, is also deemed to be a legacy (Revenue Act, 1845 (8 & 9 Viet, 
c. 76), s. 4 ; which superseded the Legacy Duty Act, 1805 (45 Geo. 3, c. 28), s. 4), 
and, whore the testator died before the 1st July, 1888, is chargeable with 
legacy duty (Stamp Act, 1815 (55 Geo. 3, c. 184), s. 2, Sched., Part III.). 
Where, however, the testator died on or after that date, succession duty and 
not legacy duty is chargeable (Customs and Inland Revenue Act, 1888 (51 & 52 
Viet. c. 8), s. 21 (2); see p. 264, post). As to leaseholds for years, see p, 235, 
post. 

(7c) This expression does not extend to the personal ostato of a stranger, 
which the testator induced him to dispose of, as the condition upon which ho 
should be entitled to take a legacy ( Laurie v. Glutton (1852), 15 Reav. 131, per 
Romilly, M.R., at p. 139). 

(i l ) This expression extends to personal estate over which the testator had a 
general power of appointment {Re Cholmondeley (1832), 1 Cr. & M. 149 ; Drulce 
v. A.-G. (1843), 10 Cl. & Fin. 257, H. L.). 

(m) Revenue Act, 1845 (8 & 9 Viet. c. 76), s. 4 ; see note (o), infra. 

(n) Stamp Act, 1815 (55 Geo. 3, c. 184), s. 2, Sched., Part III. 

(o) Revenue Act, 1845 (8 & 9 Viet. c. 76), s. 4 ; which superseded the Legacy 
.Duty Act, 1805 (45 Geo. 3, c. 28), s. 4, which, in its turn, superseded the 
Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 7. 

( p) There are no special provisions with regard to the collection of legacy 
duty in respect of donations mortis causd. 

{q) A.-G* v. Sharpe (1891), 7 T. L. R. 558, 0. A. (sum to be invested by 
trustees, and iucome paid to legatee on a condition, namely, that she should, 
inter alia , provide a home for such (if any) of testator’s children as, in the 
judgment of the trustees, required it ; compare note (A), p. 237, post). See 
also Re Thorley , Thorley v. Massam , supra, at pp. 626, 628 (gift on condition of 
carrying on business) ; Inland Revenue v, Hide's Trustees , supra (ditto) ; Re 
White, Pennell v. Franlclin, [1898] 1 Oh. 297, 299 ; affirmed, [1898] 2 Oh, 217, 
219, C, A. (gift on condition of acting as professional trustee). 
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Seot, S, 

Legacies, 
and Succes- 
sions upon 
Intestacy. 


Legacy In 
satisfaction of 
a covenant, 


Forgiveness 
of a debt. 


Direction to 
pay debts. 


Legacy to an 
executor or 
trustee for his 
trouble. 


the condition causos something to be returned 4o the testator’s 
personal estate, in which case it seems that only the difference 
would be liable to the duty (?•). 

The condition may be imposed by the donee of a limited power 
of appointment (s), or it may be annexed by the testator himself to 
the exercise of such a power (/). 

A bequest of residue, or a share thereof, although made in 
fulfilment of a covenant in a marriage settlement, is chargeable 
with legacy duty (a). It is otherwise, however, where the bequest, 
in fulfilment of the covenant, is of a definite sum(/>). 

The forgiveness of a debt due to the testator is a legacy (c), 
except where the debt is not recoverable at law ( d ). If the debt is 
owing jointly by two persons, one of whom predeceases the testator, 
the bequest operates in favour of the survivor, who is liable to the 
duty as upon a legacy to him (e). 

A direction in a deceased person’s will to pay his own debts 
does not constitute a legacy even where the debts are statute- 
barred (/), although it is otherwise where they have been legally 
released or extinguished (g). But a direction to pay interest on 
debts which do not bear interest constitutes a legacy as regards 
the interest (/i). 

A direction in a will to pay the debts of another person, who 
has died insolvent, confers a legacy on that person’s creditors (i). 

Where there is a disposition by will in favour of an 
executor or trustee, in return for his trouble, the sums received 
by him are legacies (/r). 


(r) Sweeting v. Sweeting (1853), 1 Drew. 331, per KiNDEUsr.EY, V.-C., at 
p. 334; Re Kirk, Kirk v. Kirk (1882), 21 Oh. D. 431, C. A., per Jessee, M.R., 
at p. 437 ; Re Thorley , Thorley y. Massam, [1891] 2 Oh. 613, 0. A., per ICay, 
L.J., at p. 629. 

(*) Henniker {Lord) v. A.-G . (1852), 8 Exch. 257, Ex. Ch. (jointure on con- 
dition of release of dower). 

i t) Sweeting v. Sivceting , supra (ditto). 

a) Compare Jervis v. Wolferstan (1874), L. R. 18 Eq. 18 ,per JESSEL, M.R., 
at p. 24; see also Moir's Trustees v. Lord Advocate (1874), 11 Sc. L. 11. 157 
(whole residue) ; Marshall y. Lord Advocate (1874), 11 Sc. L. R. 392 (share of 
residue) ; A.-G, v. Murray (1887), 20 L. R. lr. 124, 0. A. (whole residue). 

(b) Graham v. Wickham (1863), 1 Do G. J. & Sm. 474, 486, 0. A.; see also 
Eyre v. Monro (1857), 3 K, & J, 305 ; Lord Advocate of Scotland v. Ilagart 
(1872), L. R. 2 Sc. & Div. 217. In such circumstances, succession duty is 
presumptively chargeable (see p. 263, post). 

(c) A.-G. v. Holbrook (1823), 3 Y. & J. 114; see also Morris v. Livie (1842), 
1 Y. & 0. Oh. Oas. 380 ; A.-G. v. llollingworth (1857), 2 H.&N, 416. 

(d) Compare A.-G. v, llollingworth, supra . 

(e) A.-G. y. Holbrook , supra, per IIullook, B., at p. 123. 

If) Williamson v. Naylor (1838), 3 Y. & 0. (ex.) 208 ; see also Re O'Leary's 
Estate, [1896J 1 I. R. 283, where the statement in a will that a bequest was 
made in satisfaction of a debt was regarded as sufficient ovidence that the 
testator was so indebted. 

(</) Turner v. Martin (1857), 7 De G. M. & G. 429. 

(h) Cooke v. Turner (1850), cited, Hanson’s Death Duties, 5th ed., p. 361 
(reported on other points (1848), 15 Sim. 611). 
m Foster v. Ley (1835), 2 BiDg. (n. 0.) 269. 

Uc) Re Thorley , Thorley v. Massam, supra (legacies to trustee and to manager 
Of business); see also Inland Revenue v. Dick's Trustees (1907), 44 Sc. L. K. 567 
(legacies to managers of business). 



Part IV. — Legacy Duty, 

Where a testator appoints a professional person as his 
executor or trustee, and empowers him to charge for business done 
in relation to the estate, his profit costs constitute a legacy (J), 
which is chargeable with duty (m). 

Sub-Secjt. 2 . — Successions upon Intestacy . 

314. The clear residue (when devolving to one person), and 
every share of residue (when devolving to two or more persons), of 
the personal or movable estate of any deceased person (after 
deducting debts, funeral expenses, legacies, and other charges first 
payable thereout), whether the title to such residue, or any share 
of it, accrues upon a partial or total intestacy, although not 
deemed to be a “ legacy/* is chargeable with legacy duty (n). 

Sub-Seot. 3 .— Personal Estate . 

315. Personal estate (o) chargeable with legacy duty (pi) includes 
an interest in a partnership, even where attributable to partnership 
real estate (7). 

It includes also a mortgage debt(r), even if secured on the 
testator’s own real estate, provided that in that case ho kept it 
alive in his lifotime, and notwithstanding that it devolved on 
his death upon the person upon whom the real estate itself 
devolved (s). 

It incliulos also a capital sum, to which the testator was entitled, 
to be raised out of settled real estate at his own death, although, in 
the event, as the legatee to whom it eventually came was the 
owner of the real estate out of which the sum was raisablo, it was 
not in fact raised (£)■ 

It does not, however, include leaseholds for years, which 
are deemed for this purpose to be real property (a). 

Estates pur autre vie , applicable by law in the same manner 
as personal estate, are chargeable with legacy duty as personal 


(l) Be White , Pennell v. Franklin, [1898] 2 Ch. 217, 0. A. 

(m) S. 0. [1898] 1 Oh. 297, per Kekewioh, J., at p. 299. 

(n) Stamp Act, '1815 {5c Geo. 3, c. 184), a. 2, Sched., Part III. 

( 0 ) Tolls of a lighthouse, levied under a private Act of Parliament, have been 
held to be real estate, and so not liable to legacy duty (A.-G. v. Jones (1S49), 1 
Mac. & G. 574). 

{p) It has boon said that property was personal estate liable to logacy duty 
because the executor had taken it, had dealt with it as executor, and had, as 
executor, authorised the dolivory of it to the legatoo, although he was not bound, 
in the particular circumstances, in order to got it, to tako out probate or 
administration (Re Ewin (1830), 1 Or. & J, 151, per Alexander, C.B., at 
pp. 152, 154). 

(o) Forbes v. Steven , Mackenzie v. Forbes (1870), L. R. 10 Eq. 178; Re Stokes , 
Stokes v. Ducroz (1890), 38 W. R. 535. It would, however, very materially alter 
tho case if it could be made out that the real estate was not a partnership asset, 
but belonged to the partners as tenants in common {Forbes v. Steven, Mackenzie 
v. Forbes , supra, per James, Y.-O., at p. 188). 

1 r) Lawson v. Inland Revenue Commissioners , [1890] 2 I. R. 418. 
s) Swabey v. Swabei / (1848), 15 Sim. 502. 
t) A.-G. v. Metcalfe (1851), 6 Exch. 20. 

a) Succession Duty Act, 1853 (16 & 17 Viet, a 51), s. 19. Prior to this Act, 
legacy duty was chargeable ; see p. 263, post 
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Estate and Other Death Duties. 


Sect. t. 
Legacies, 
and Succes- 
sions open 
Intestacy. 

What is a 

testamentary 

instrument. 


Transmitted 

interests. 


Gift to 
persons to be 
chosen by 
trustees. 


estate (b). It is otherwise, however, with estates pur autre vie 
descending to the heir as special occupant (c). 

Sub-Sect. 4. — The Will yr Intestacy . 

316. A testamentary instrument is any writing, whatever the 
form and however by law it may be required to be executed, if it 
remains dormant during the life of the person executing it, if it be 
revocable until his death, and if it only comes into active power at 
his death ( d ). 

317. Legacy duty is payable under the will or intestacy of 
every person, whether legatee, or successor upon intestacy, for the 
benefit of whose estate a fund is retained, and it is immaterial that 
a person entitled to an expectant interest dies before the interest 
falls into possession (e). 

Sub-Sect. 6. — The Legatee or Successor . 

318. Under a bequest to trustees to dispose of the testator’s 
estate in favour of such persons and for such purposes as the 
trustees in their discretion think proper, the persons in whose 
favour the trustees dispose of the estate, when ascertained, are the 
legatees (/). 


(&) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 20. The phrase “ estate pur 
autre vie ” includes the unexhausted residue) of an estato for the deceased’s own 
life and the life of others ( Chatjield v. Berchfoldt (1872), 7 Ch. App. 192). 

(c) R. v. Norreys (1852), 2 1. 0. L. R. 414 (a case upon the Probate and Legacy 
Duties (Ireland) ‘Act, 1814 (54 Geo. 3, c. 92), s. 22). 

(d) Advocate-General v. Ramsay's Trustees (1823), 2 Cr. M. & R. 224, n., per 
Shepherd, O.B., at p. 229. A secret voluntary deed, reserving a life interest 
and a power of revocation, has been held to be testamentary {A.-G. v. Jones and 
Bartlett (1817), 3 Price, 368, Wood, B., duh. t at p. 383). Secits, in the case 
of a secret deed of covenant to pay during life or after death, subject to debts and 
legacies, a sum upon charitable trusts ( Jeffries v. Alexander (I860), 8 H. L. Cas. 
594, 613). So also where the deed was not secret, and the settled securities 
were duly transferred to the trustees ( Tompson v. Browne (1835), 3 My. & K. 32). 
So also where there was a covenant on marriage to pay to children a capital sum 
at death, with reservation of a limited power of appointment {Advocate- General 
v. Trotter (1847), 10 Dunl. (Ot. of Seas.) 56). Ana so also wnere there was a 
mutual irrevocable settlement, by the deceased and others, upon themselves, 
and the survivor, subject to the debts of any dying ( Brown {Agnes and Mary) 
v. II. M. Advocate-General (1852), 1 Macq. 79, H. L.), It has been said that 
the phrase 44 testamentary instrument ” was used in the statute for the purpose 
of including any informal instrument which might still be in effect a will, for 
a will, properly speaking, is not complete unless there be executors appointed, 
or it relates to Scotland, where the term testamentary instrument is used instead 
of will (A. -G. v. * Tones and Bartlett , supra 9 per Wood, B., at p. 383) ; and see 
title Wills. 

(«) A.-G. v. Malkin (1846), 2 Ph. 64 (gift by will to a daughter and her hus- 
band for their joint lives, and the life of the survivor, and, on the death of the 
survivor, as the daughter should appoint, and in default to her executors etc. 
She died in her husband’s lifetime without appointing, and he afterwards died, 
having, by his will, left the property to his own daughter. Legacy duty was 
payable under the original testator’s will, and under the son-in-law’s will. It 
would also have been payable under the daughter’s intestacy, but for the fact 
that her husband was entitled) ; A. -(7. v. Maxwell (I860), 10 I. 0. L. R. 262 (a 
case upon the Stamp Duties (Ireland) Act, 1842 (5 & 6 Viet. c. 82), s. 37), The 
position is unaffected by the Succession Duty Act, 1863 (16 & 17 Viet. c. 6.1), 
f. 14 (A.-G. v. Cleave (1873), 31 L. T. 86). 

(/) l^trd MvocaXe y. NUhet’i Trustees (1878), 15 So, L. R. 608. 
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If the person to benefit is named, but the amount of the Sh ot- *. 
benefit is in the absolute discretion of the trustees, the person is a Legacies, 
legatee of any sums in fact paid by the trustees to him or for his andSfcccefc* 
benefit (g). sioiis upon 

Where, however, the bequest is to persons in confidence that Intestacy, 
they will apply it in a particular manner, but with the express Gift in 
declaration that no trust is imposed upon them, the persons in confidence, 
whose favour it is applied are not legatees (Ji). 

Where the bequest to the trustees is in terms absolute, Gift bound by 
although, in truth, the property is bound in their hands by a secret 8ecret tru8t * 
trust, imposed upon them by the testator in his lifetime, it seems 
that the trustees are the legatees (i). 

A gift by will to a person in terms which create a trust of Trust of 
an indefinite part of a legacy for the benefit of another person ^definite 
confers a legacy upon that other person of any sums in fact applied Bum ' 
for his benefit under the trust (Jc), 


319 . Upon a legacy being accepted and bequeathed by a legatee, When a 

his executors cannot disclaim the gift to him, in order to permit ^isclaJmed 
the legatee’s legatee to take the legacy directly from the original 
testator, and so to affect the claim for legacy duty under the prior 
will (i) ; and a legatee cannot, with a like object, disclaim a gift to 
him under a will made in exercise of a general power of appoint- 
ment by which the donee of the power has successfully assumed to 
himself the entire dominion over the fund, and elect to take, as 
in default of appointment, under the will creating the power (m). 

320 . Where a testator bequeaths a legacy and directs that, in Gift to 
the event of the legatee predeceasing him, the legacy is to bo paid predeceasing 
to the legatee’s personal representatives, the persons entitled to the ega ee * 
legatee’s personal estate take as substituted legatees under the 
original testator’s will(?i), and are chargeable with legacy duty 
accordingly (o). 

Where, however, the gift is to a child or other issue who pre- 
deceases the testator, but leaves issue living at the testator’s death, 
and the subject of the gift forms part of the property of the dead 
legatee (p), it is, seemingly, liable to legacy duty as part of the 
legatee’s estate (q). 


(a) A.-G. y. Wade , [1910] 1 K. B. 703. 

( h ) Re Martineau (1884), 48 J. P. 295. 

U) Cullen v. A.-G. for Ireland (I860), L. R. 1 H. L. 190 (a case upon tlie 
Stamp Duties (Ireland) Act, 1842 (5 & 6 Viet. c. 82), s. 38) ; compare It* 
Maddock , Llewelyn v. Washington, [1902] 2 Oh. 220, 229, O. A. 

(k) Re Harris (1852), 7 Exch. 344 (gift to wife, sole executrix, for maintenance 
of herself and the children); compare A.~G. v. Sharpe (1891), 7 T. L. R. 558, 
0. A. (gift upon a condition ; and see note (q) t p. 233, ante). 

(l) A.-G. v. Munhy (1858), 3 H. & N. 826. 

h n ) a.-G. v. BracJcenbury (1863), 1 H. & 0. 782 ; see also H. M. Advocate v. 
Routledge's Trustees (1907), 44 Sc. L. R. 305, per the Lord President (Lord 
Dunedin), at p. 309. _ 

(n) Long v. \Vathinson (1852), 17 Reay. 471. _ riei _ 

(o) Lord Advocate v. Bogie , [i894] A. 0. 83 ; see also A.-G* ▼. Loyd , [18Jo] 
, B. 496. 

A _A /f? Will A. Mr 1 Vint n O.R\ a lift 

. 27; Re Scott, [1901] 


(p) Will* Aot, 1837 (7 Will. 4 & 1 Viot. c. 26), 8. 33. 
fq) Compare Perry f $ Executors v. B. (1868), L. R. 4 Exch, 
K. B. 22% 0. A 
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Buu-Seot. 6 . — The Testator or Intestate. 

321 . Whovo n will oxeruises a general power o£ appointment, 
the appointee’s interest is to be treated for the purpose of legacy 
duty as derived under that will (r), even where the instrument 
creating the power was itself a will (s). But where a will confers a 
limited power of appointment, and the power is exercised, whether 
by will (t) or deed (a), the appointee’s interest is to be treated as 
derived under the will which created the power. 

Where any legacy is given to or for the benefit of any 
persons in joint tenancy, if any legatee becomes entitled by sur- 
vivorship, or by severance of the joint tenancy, to a larger interest 
in the property, such interest is to be treated as derived from the 
original testator, and not from the deceased joint tenant (/;). 

Sub-Sect. 7. — Domicil and Situs . 

322 . In ordor that personal estate may become liable to legacy 
duty, the testator or intestate must have been domiciled in this 
country at the time of his death, but the local situation of the 
property is immaterial (c). 

Where a person dying domiciled in this country was a 
partner in a firm owning foreign real estate, as a partnership asset, 
his interest in the partnership, including such property, being 
personal estate, is liable to legacy duty {d). 

An estate pur autre vie in real property in this country, 
applicable by law as personal estate, is chargeable with legacy duty, 
even where the owner was domiciled abroad (e). 


(r) Bevenue Act, 1845 (8 & 9 Viet. c. 76), s. 4 ; lie Cholmondeley (1832), 1 
Cr. & M. 149 ; Drake v. A.-G. (1843), 10 Cl. & Pin. 257, II. L. 

(s) Drake v. A.-G., suprra. 

(tj Pickard v. A.-G . (1838), 3 M. & W. 552, affirmed, Pickard v. A.-G. (1840), 
6 M. & W. 348, Ex. Ch. ; see also A.-G. v. llcnmker {Lord) (1852), 7 Exch. 331, 
affirmed, Hennilcer {Lord) v. A.-G., 8 Exch. 257, Ex. Ch. 

(a) Sweeting v. Sweeting (1853), 1 Drew. 331. 

{h) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 16. 

(c) Be Ewin (1830), 1 Cr. & J. 151 (testator domiciled in this country, assets 
abroad); Jackson v. Forbes (1832), 2 Cr. & J. 382; affirmed sub nom. A.-G . v. 
Jackson (1834), 8 Bli. (n. s.) 15, H, L. (testator domiciled abroad, assets abroad, 
but remitted to this country for distribution : no representation in this country) ; 
Arnold v. Arnold (1837), 2 My. & Cr. 256 (ditto, save that there was representa- 
tion in this country); Thomson v. Advocate- General (1845), 12 Cl. & Pin. 1, 
H. L. (testator domiciled abroad, assets in this country). The operation of the 
statute is limited to the property of persons who die domiciled in this country, 
and personal property in contemplation of the law is supposed to be situate 
where the deceased owner was domiciled {Thomson v. Advocate- General, supra , 
per Lord Campbell, at pp. 28, 29). The above cases supersede or overrule 
A.-G. v. Cocker ell (181 4), 1 Price, 165; A.-G. v. Beatson (1819), 7 Price, 560; 
Logan v. Fairlie (1825), 2 Sim. & St. 284; Hay v. Fairlie (1826), 1 Buss. 117 ; 
Ms Bruce (1832), 2 Cr. & J. 43G ; Be Coales (1841), 7 M. & W. 390. See also 
A.-G. v. Najiier (1851), 6 Exch. 217 ; Lyallv. Baton (1856), 25 L, J.(oh.) 746; 
Winans v. A.-G., [1904] A. C. 287 ; II. M. Advocate v. Brown's Trustees (1907), 44 
Sc. L. R. 275, where the principle of Thomson v. Advocvlte-General, supra, was 
applied. 

\d) Forbes v. Steven , Mackenzie v. Forbes (1870), L. E. 10 Eq. 178 ; Stokes v f 
Ducrot (1890), 38 W. E. 535. 

(e) Chalfietd y. Berchtoldt (1872), 7 Ch. App. 192. The same holds with 
legat'd to legacies out of real estate in this country under the will of a person 
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Sect. 8. — Exceptions from the Charge of Duty . 8eot. 3. 

323. There are like exceptions from legacy duty as from sue* the** 

cession duty (/) where estate duty (g) has been paid (ft). Charge of 

Where personal estate is directed to be applied in the pur- Duty, 
chase of real estate, and is given so as to be enjoyed by different v . 


persons in succession, no legacy duty accrues in respect of it after 
it has been actually so applied (i). 

Leasehold hereditaments are excepted from the duty (ft). 

The personal estate generally of any person dying after 
the 24th March, 1880, whore the whole value is less than £100, is 
also excepted from the duty (£). 

No legacy of specific articles of less value than £20 is 
chargeable with the duty unless the total value of the benefit taken 
by the legatee under the will amounts to £20 (m). 


dying beforo the lBt July, 1888, domiciled abroad (Advocate-General v. Grant 
(1825), cited 12 Cl. & Fin. at p. 16 ; Thomsons. Advocate- General (1845), 12 
Cl. & Fin. 1, II. L., per Lord Lyndiiukst, L.G., atp. 22). Where the testator 
died on or after that date succession duty is chargeable (Customs and Inland 
Revenue Act, 1888 (51 & 52 VicL. c. 8), s. 21 (2) ). 

(/) Seo p. 278, post. 

(g) It is so also where probate duty has been paid ; see notes (m), (r), 

р. 279, post. 

(, h ) Finance Act, 1894 [(57 & 58 Viet. 1 c. 30), ss. 1, 5 (2), 16 (l), (3), 
Sched. I. (5); Finance Act, 1898 (61 & 62 Viet. c. 10), s. 13. As to excep- 
tions from legacy duty where probate or account duty has been paid, see 
Customs and Inland Revenue Act, 1881 (44 & 45 Viet. c. 12), ss. 36, 41. 

( i ) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 19. Succession duty would 
be prosumptivelypayable upon the purchased real estate on the death of the 
tenant for life. Where, beforo the money has been actually appliod, the person 
entitled to an estato of inheritance in the real estate to be purchased died, 
having survived the limitod owner, but having refused to receive either income 
or capital, it was hold that legacy duty, and not succession duty, was payable 
under her intestacy [De Lonceyv. R. (1872), L. R. 7 Exch. 140, Ex. Ch. ; see 
also Re De Lancey (1870), L. B. 5 Exch. 102, Ex. Ch., which, per Mathew, J., 
in A.-G. v. Dodd , [1894J 2 Q. B. 150, at p. 156, is qualified by A.-G. v. Lomas 
(1873), L. R. 9 Exch. 29, and is inconsistent with the judgment of Lord Mac- 
NAOHTEN in A.-G. v. Ailesbury [Marquis) (1887), 12 App. Cas. 672). 

[k) Except where the legacy duty was already due on the 18th May, 1853, 
prior to which date leaseholds for yoars were chargeable with legacy duty 
as personal estate (Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 19). 
Such property is, however, now presumptively chargeable with succession duty. 

[l) Customs and Inland Revenue Act, 1880 (43 Viet. c. 14), s. 13. 

[m) Stamp Act, 1815 (55 Geo. 3, c. 181), s. 2, Sehod., Part TIL Pecuniary 
legacios, and residue, or a share of residuo under tho value of £20, which wmo 
exempt from legacy duty under this Act, unloss tho total benefit taken by the 
legatee amounted to £20, were charged with the duty in tho case of persons 
dying on or after the 1st June, 1881, provided that the whole personal ostato 
amounted to £1C0, by the Customs and Inland Revenue Act, 1881 (44 & 45 Viet. 

с. 12), s. 42. As to charitable gifts beforo that dato, see Re Wilkinson (1834), 
1 Cr. M. & R. 142, affirmed sub nom. A.-G. v. Nash (1836), 1 M. & W. 237, 
Ex. Oh., where it was hold that no duty was payable, on the ground that each 
beneficiary receivod less than £20. Contra , see Re Fran eldin’ s Charity (1829), 
3 Sim. 147; A.-G. V. Fitzgerald (1843), 13 Sim. 83; Re Griffiths (1845), 14 
M. & W. 510 ; Re Pearce (1857), 24 Beav. 491 ; Re Parlcer (1859), 4 H. & N. 
660; Harris v. Howe [Earl) (1861), 29 Beav. 261, where it was hold that duty 
was payable, on the ground that the gifts were in solido , Gifts to tho difforont 
mission schemes of the Free Church of Scotland [Stewart's Trustees v. Lord 
Advocate (1857), 20 Dunl. (Ct. of Sess.) 453), or of the General Assembly of the 
Presbyterian Church in Ireland [A.-G. v. Wilson's Executor (1869), referred to in 
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Estate and Other Death Duties. 


Sect,#, The duty ia not chargeable in respect of speciiic articles, 
Exceptions bequeathed to or in trust for any body corporate, whether aggregate 
from the or sole, or to any inn of court or chancery, or an endowed school, 
Charge of to be preserved ( n ). 

The position is the same in respect of articles not yielding 
*™” income, and given to be enjoyed by different persons in succession, 
while enjoyed in kind only by any person not having any power 
of selling or disposing of them, so as to convert them into money 
or other property yielding an income (o). 

In the case of, objects which appear to the Treasury to be of 
national, scientific, historic, or artistic interest, the duty is only 
chargeable when the property is Bold, and then only in respect of 
the last death on which the property passed ( p ). 

Money applied under a direction in a will for the payment 
of the legacy duty chargeable upon any legacy out of some other 
fund (q), so that the legacy may pass free of duty to the legatee, ia 
not itself chargeable with the duty (?•). The testator’s intention 
may be collected from any direction in the will (s). 


Hanson’s Death Duties, 5th ed., p. 470), are not separate legacios to the same 
legatee. 

(w) Legacy Duty Act, 1799 (39 Geo. 3, c. 73), s. 1 ; Stamp Act, 1815 (55 
Geo. 3, c. 184), b. 2, Sched., Part III. 

(o) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 14, 

(p) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 20; Finance (1909-10) Act, 
1910 (10 Edw. 7, c. 8), b. 63 ; see also p. 202, ante . The exception irom duty 
only applies, however, in the case of deaths on or after the 30th April, 1909 
(Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), a. 63). 

(o) I.e.y the residue or the real estate ( Lord Advocate v. Taylor (1884), 21 
So. L. R. 709, per the Lord Ordinary (Fraser), at p. 711). 

(r) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 21. 

(s) Gude v. Mumford (1837), 2 Y. & O. (ex.) 445, 448, per Alderson, B., at 
p. 456. The following terms have been held to amount to a direction that a 
legacy or annuity is to be paid free of duty : in the case of a legacy, ‘ * without 
any deduction,” or “without deduction,” or “ without any deduction whatever” 
(Barksdale v. Gilliat (1818), 1 Swan. 562 ; explained, Gude v. Mumford , supra, 
per Alderson, B., at p. 456, dissenting from the explanation of Leaoh, M.R., 
in Smith v. Anderson (1828), 4 Russ. 352, at p. 354 ; Ferguson v. Ogilby (1862), 
12 I. Oh. R. 411) ; “ dear of property tax and all expenses whatsoever attend- 
ing the same” ( Gourtoy v. Vincent (1823), Turn. & R. 433) ; “free from all 
expense” (Gosden v. Dotterill (1832), 1 My. & K. 56, 60) ; “ to be paid clear” 
( Ford v. Buxton (1844), 1 Coll. 403, 408) ; “ free from any charge or liability in 
respect thereof ” (Warbrick v. Varley (No. 1) (1861), 30 Beav. 241); or “free 
of all outgoings and payments, except the annual and other rent” (Be Taber f 
Arnold v. Kaym (1882), 46 L. T. 805) ; and in the case of an annuity, “ clear 
of property tax and all expenses whatsoever attending the same ” (Gourtoy v. 
Vincent, ttvpra) ; “clear of all deductions” (Dawkins v. Tatham (1829), 2 Sim, 
492) ; “ dear of all taxes and outgoings” (Loach v, Peters (1834), 1 My. & K. 
489) ^ “ without any deduction or abatement out of the same on any account or 
pretence whatsoever” (Smith v. Anderson , supra); “clear of all taxes and 
deductions whatsoever” (Stow v. Davenport (1833), 5 B. & Ad. 359, 366) ; “ one 
annuity or clear yearly sum ” (Gude v. Mumford , supra; Wilks v. Groom (1856), 
4 W. R. 697, 699); “one clear yearly rentcharge or annuity” (Baily v. Boult 
(1851), 14 Beav. 595); “a dear annuity or yearly sum” (Haynes v, Haynes 
(1853), 3 DeG. M. & G. 590 t 598, 0. A.); or “clear yearly annuity ”(ito Robins , 
Nelson v. Robins (1888), 58 L. T. 382). Pecuniary legacies “free” covers 
annuities (Tearse. v. Pearse (1853), 2 W. R. 129). “Net” means “clear” (Rs 
Sounder 8 t Sounder 9 v. Gore, [1898] 1 Oh. 17| O, A.). An implied direction to pay 
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free of duty is not cut down by an explioit direction to pay another legacy “free 
of duty** ( Warbrick v. Varley (No. 1) (1861), 30 Beav. 241), or another annuity 
“ free from legacy duty ” (Re Robins, Nelson v. Robins (1888), 58 L. T. 382). A 
bequest of a sum of money to purchase an annuity “ clear for A.” means free 
from taxes ( Hodgworth y. Crawley (1742), 2 Atk. 376), but not a gift of a share 
of an estate “ after discharging the necessary expenses connected with this 
trust” (Michie’s Executors v. Michie (1905), 42 Sc. L. It. 386). A gift of six 
months “full” salary is not free from legacy duty (Re Marcus , Marcus v. 
Marcus (1887), 66 L, J. (ch.) 830). Where mere is a direction to invest a capital 
sufficient to produce a yearly sum, “ clear of legacy duty and all other 
deductions,” to be enjoyed by different persons in succession, liable to the same 
rate of duty, the whole capital is free of duty (Calvert v. Sebbon (1838), 2 Keen, 
672), and bo also where the direction is to invest a capital to produce a “ cloar 
yearly sum ,, (Harper v. Moi'ley (1838), 2 Jur. 653), or with the added direction 
“ clear of all deductions whatsoever ” (Marris v. Burton (1840), 11 Sim. 161 ; 
explained, Baily v. Boult (1851), 14 Beav. 595, per Romiixy, M.R., at 
pp. 596, 597); but it is otherwise where the persons entitled to the “clear 
yearly sum” are liable to different rates of duty (Sanders v. Riddell 
(1835), 7 Sim. 536; explained, Baily v. Boult, supra ; Bridie v. Field (1854), 
19 Beav. 497), the word “ clear,” in those circumstances, being taken to 
refer to the expenses of investment etc., and not to legacy duty (Pridis 
v. Field , supra, yer Romilly, M.R., at p. 500, on the authority of Sanders v. 
Kidddl , supra). A gift of the income of a capital sum sufficient to realise 
a clear yearly income of a stated amount is not a gift free from legacy 
duty (Banks v. Braitliwaite (1862), 32 L. J. (OH.) 35), although it is other- 
wise where the gift is to pay “ such income or yearly sum” which the capital 
sum is to bo sufficient to realise (Re Coles' Will (1869), L. R. 8 Eq. 271). A 
general direction in a will that all the testator’s legacies are to be paid free of 
duty will apply also to legacies by codicil (Byne v. Gurrey (1834), 2 Cr. & M. 
603), and a like direction in a codicil will apply to legacies by a subsequent 
codicil (ife Dresden, Lindo v. London Hospital (1910), Times, 22nd July) ; and so 
also where the direction is to pay free of duty all the legacies given by “ this my 
will” and, by a codicil, additional and fresh legacies are given “ all in addition 
to those already bequeathed” (Re Scaly , Tomkins v. Tucker (1901), 85 L. T. 451). 
The position is the same where the amounts of the legacies bequeathed by the 
will are varied by a codicil (Fisher v. Brierley (No. 2) (1861), 30 Beav. 267). But 
where the testator directs that the legacies “ hereinbefore ” bequeathed (Early v. 
Benbow (1846), 2 Coll. 342, 354), or the “foregoing legacies” (Brown's Trustees 
v. Cow (1902), 40 Sc. Ii. R. 62 ; contra , Williams v. Hughes (1857), 24 Beav. 474, 
482), are to be free of duty, the direction does not extend to legacies by a 
subsequent codicil. A general direction to “pay” legacies free of duty 
includes a gift of stock (Ansley v. Cotton (1846), 16 L. J. (ch.) 65), and of 
specific articles (Re Johnston , Cockerell v. Essex (Earl) (1884), 26 Oh. D. 538, 
554 ; Re Dresden , Lindo v. London Hospital , supra), but a direction to pay 
“pecuniary legacies” free of duty does not include a gift of stock (Dougins 
v. Congreve (1836), 1 Keen, 410, 424), although it includes the forgive- 
ness of a deot (Morris v. Livie (1842), 11 L. J. (oh.) 172, 173). Where a 
testator bequeaths “ sums ” of money and shares, a direction that the above- 
mentioned “sums” are to be paid free of duty does not extend to the shares 
(Dakers v. Lilburn (1865), 13 W. R. 568, C. A.). A direction that “ legacies and 
bequests ” are to be free of duty does not extend to the produce of the sale of 
real estate (White v. Lake (1868), L. R. 6 Eq. 188). Whero a legacy or annuity 
is given by will free of duty, and, by a oodicil, another legacy or annuity is 
substituted for it, the latter gift is to be paid free of duty (Cooper v. Day (1817), 
3 Mer. 154; Shaftesbury (Earl) v. Marlborough (Duke) (1835), 7 Sim. 237), but 
not where the gift is to a different legatee by reason of the death of the legatee 
named in the will (Chatteris v. Young (1827), 2 Russ. 183), or where, although 
the gift is to the same legatee, its character has been so altered that it is to bo 
regarded as a separate and distinct gift (Burrows v. Cottrell (1830), 3 Sim. 375). 
K a legacy is given free of duty, an added legacy is also free (Johnstone v. 
Harrowby (Earl) (1859), 1 l)e Gh E. & J. 183, 192), but not where the character 
'of the gifts is entirely different (Re Howe, Wilkinson y . Femiehough,f\$\ti] W. N. 
190). Where, the testator directs that the legaoy duty on the annuities given by 
his will is to be paid out of his general personal estate, the income of the residuary 
personal estate is not itself an annuity within this direction (Londesborough 
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Skqt.9. 
Exceptions 
from the 
Charge of 
Duty. 


How rale 
determined, 


Legacies, and successions upon intestacy, given or devolving to 
any of the Royal Family, are excepted from the duty ( t ). 

No sum of money which by any marriage settlement is 
subject to any limited power of appointment in favour of any 
persons specially named or described, or in favour of thoir issue, is 
liable to duty under the will in which the power is exercised (n). 

In the case of an annuitant, or legatee chargeable as an annui- 
tant, whose interest ceaBes by the death of any person before four 
years’ payments of the annuity or income of the legacy have become 
due and payable, the duty is payable in proportion only to so many 
of the payments of the annuity etc. as actually accrued and became 
due etc. (a). 

Sect. 4. — Rates of Duty . 

324. The degree of consanguinity (if any) subsisting between 
the legatee or successor and the testator or intestate determines the 
rate of duty chargeable in respect of the legacy or succession. 


(Lord) v. Somerville (1854), 19 13oav. 295, 301). Whore residue is given in 
moieties, one moiety free of duty, the legacy duty on such moiety is payable 
out of any lapsed residue (Warbrick v. Varley (No. 1) (1861), 30 Reav, 241); 
but if there is none, queere whother it is payable out of the other moiety 

i Warbrick v. Varley (No. 1), supra), or is to bear its own charge of duty (Re 
)alrympfe , Bireham v. Springfield (1901), 49 W. R. 627). A gift of a share of 
residue “free” must bo in clear terms (Macdonald's Trustees y. Aberdeen Corporation 
(1902), 39 Sc. L. R. 745, 746). The gift, of the legacy duty payable on a spocifLC or 
pecuniary legacy is to be treated as itself a pecuniary legacy, and, where there 
is a deficioncy of assets, must abate accordingly (Farrer v. St. Catharine's College, 
Cambridge (1873), L. R. 16 Eq. 19, 25). Where there is in fact no residue, 
the legatee must bear the legacy duty to the extent to which the estate is 
insufficient to provide it (Wilson v. O'Leary (1874), L. R. 17 Eq. 419). The 
legacy duty is to be added to the legacy for the purpose of abatement, and the 
abated legacy is to bear its own duty (Lord Advocate v. Taylor (1884), 21 Sc. 
L. R. 709; lie Turnbull , Skipper v. Wade, [1905] 1 Oh. 726, 728; see also Re 
Wilkins, Wilkins v. Rotherham (1884), 27 Ch. D. 703, followed in principle, but 
disapproved in arithmetic, Re Turnbull , Skipper v. Wade, supra , per Farwell, J., 
at p. 730). Prior to the Mortmain and Charitable Uses Act, 1891 (54 & 55 Viet, 
c. 73), the duty on a charitable legacy, given free of duty, could not be paid 
out of impure personalty any more than the legacy itself could be ( Wilkinson 
v. Barber (1872), L. R. 14 Eq. 96). Where a testator directod his estate not to be 
wasted by too nasty a realisation, a direction to pay the duty on a legacy out of 
the residuary estate was, nevertheless, operative (Re Whiteley , Whiteley v. London 
(Bishop) (1909), 26 T. L. R. J6, C. A.). See also p. 281, post. 

(t) Stamp Act, 1815 (55 Geo. 3, c. 184), s. 2, Sched., Part III. Where the 
deceased died before tho 30th April, 1909, there is an exception also in tho case 
of the husband or wife of tho deceased (Finance (1909-10) Act, 1910 (10 Edw. 7, 
c. 8), s. 58 (2), (4)). 

(u) Revenue Act, 1845 (8 & 9 Viet. c. 76), s. 4. Moneys payable under a 
policy of insurance in the Customs Annuity and Benovolont Fund, over which 
a subscriber has only a limited power of appointment in favour of a particular 
class, are not liable to legacy duty (A.-G. v. Rowsell (1844), 36 Ch. D. 67, n.). 
In each case, however ? succession duty may be chargeable. 

As to the non-liability to duty under tho Legacy Duty Act, 1805 (45 Geo. 3, 
c. 28), s. 4 (superseded by the Revenue Act, 1 845 (8 & 9 Viet. o. 76), s. 4, and 
repealed by the Statute Law Revision Act, 1672 (35 & 36 Viet. c. 63), of an 
annuity which, under a general power created by deed, a testator charged by will 
upon real estate, see A.-G. v. Hertford (Marquis) (1845), 14 M. & W. 284 ; and as 
to the application of the Revenue Act, 1845 (8 & 9 Viet. c. 76), s. 4, to all legacies 
actually paid aftoT the commencement of tnat Act, without regard to the time 
when they became payable, see A ,-G. v. Hertford (Marquis) (1849), 3 Exch. 670* 
(«) Legacy Duty Act, 1796 (36 Geo. 3, c. 62 ), mu 8, 9, 12 , 
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325. The rates of duty, where the testator or intestate died before Sect - 4 * 
the 80th April, 1909, aro as follows (b): — In the case of a child, Rates of 
or a descendant of a child, or a lineal ancestor, of the testator or Duty, 
intestate, there is no duty (c). In the case of a brother or sister, or jutes and 

a descendant of a brother or sister, of the testator etc., the rate is relationship: 

8 per cent. In the case of a brother or sister of the father or mother, O) Where 
or a descendant of a brother or sister of the father or mother, of the ^t^utedieci 
testator etc., the rate is 5 per cent. In the case of a brother or before 30th 
sister of a grandfather or grandmother, or a descendant of a April, 1909 ; 
brother or sister of a grandfather or grandmother, of the testator 
etc., the rate is 6 per cent. In the case of a person in any other 
degree of collateral consanguinity to the testator etc. than is above 
described, or in the case of a stranger in blood to him, the rate is 
10 per cent. ( d ). 

326. Where, however, the testator or intestate died on or after (2) Where 
the 80th April, 1909, the rate of duty, in the case of a child etc., iB j^ La toror 

1 per cent. («), and it is so also in the case of the husband or ©nor after tin 
wife (e), who, prior to that date, were specifically excepted from the 30th April, 
duty (/). In the case of other persons, 5 per cent, is substituted for 1909 * 

8 per cent., and 10 per cent, for 5 per cent, and 6 per cent. ( g ). 

The 1 per cent, duty, howevor, is not levied — (1) where the Exceptions 
principal value of the property passing on the death of the deceased aa ^ f he 
(i.e., the testator, intestate, or person making a donation mortis 
causa (h) ), in respect of which estate duty is payable (other than 
property in which the deceased never had an interest, and property 
of which the deceased never was competent to dispose and which 
on his death passes to persons other than the husband or wife, or a 


(5) Stamp Act, 1815 (55 Geo. 3, c. 184), s. 2, Sched., Part III. Where the 
testator or intestate died before or upon the oth April, 1805, the rates, subject 
to tho condition in noto (g), p. 232, ante, are nil, 2J per cent., 4 per cent., 5 per 
cont., and 8 per cent, respectively (ibidX 

(c) One per cent, duty is imposed by tho Stamp Act, 1815 (55 Geo. 3, c. 18*1), 
s. 2, Sched., Part III., but it is not payable under tbe will or intestacy of any per- 
son dying after the 1st August, 1891 (Finance Act, 1894 (57 & 58 Yict. c. 30), s. 1, 
Sched. I. (5) ), or in respect of any legacy or succession consisting of any estate 
or effects according to the value whereof (i.e., in tho case of persons dying befmo 
the 2nd August, 1894) duty has been paid on tho affidavit or accouut in conformity 
with the Customs and Inland Revenue Act, 1881 (44 & 45 Yict. c, 12), s. 41. 

(d) Natural childron, if legitimated according to the law of the father’s 
domicil, aro not chargeable with duty as strangers in blood ( Skoltvwe v. Young 
(1871), L. R. 11 Eq. 474). See also, on this point, note (s), p. 283, postf. See 
titles Charities, Yol. IV., p. 205 ; Corporations, Vol. VIII., p. 378. In 
Ireland, charitable legacies are not chargeable with the duty (Stamp Duties 
(Ireland) Act, 1842 (5 & 6 Viet. c. 82), s. 38). 

(e) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 58 (2), (4). The duty is 
tone paid notwithstanding any repeal effected by or anything contained in the 
Finance Act, 1894 (57 & 58 Viet. c. 30) (except s. 16 (3) thereof), or any other 
Act (Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s, 58 (2)). The provision 
saving bond fide purchasers and mortgagees, for value in money or money’s 
worth, of an interest in expectancy, before the 30th April, 1909, which obtains 
in the case of the increased estate duty under the Finance (1909-10) Act, 
1910 (10 Edw. 7, c. 8) (see p. 205, ante), obtains also in the case of the increased 
legacy duty {ibid., s. 64). 

(/) See note (<), p. 242, ante. 

{g) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 58 (1), (4). As to 
purchasers and mortgagees, see note (e), supra. , 

(A) Ibid., s. 58 (3). 
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s«». 4. 
Rates of 
Doty. 


Persons 
married to 
persons liable 
to lower rate. 


Disclaimer of 
legacy. 


Probate 
revoked and 
administra- 
tion issued. 


Will 

challenged, 
but allowed to 
stand on 
terms. 


lineal ancestor or descendant of the deceased) does HOt exceed 
£15,000, whatever may be the value of the legacy, or residue, or 
share thereof (i ) ; or (2) where the amount or value of the legacy or 
succession, together with any other legacies or successions derived 
by the same person from the testator, intestate, or predecessor does 
not exceed £1,000, whatever may be the principal value of such 
property ( j ) ; or (3) where the person taking the legacy etc. is the 
widow or a child under twenty-one of the testator or intestate,, 
and the amount etc. of the legacy etc., together with etc., does not 
exceed £2,000, whatever etc. ( k ). 

327 . Any legatee or successor who has been married to a person 
of nearer consanguinity to the testator or intestate pays the same 
rate of duty only as such person would have been chargeable 
with (£)• 

328 . If a legatee, other than the residuary legatee, declines a 
bequest, and it becomes merged in the residue, the rate of duty 
depends upon the relationship of the residuary legatee to the 
testator ; and the result is the same if it follows from an order of 
the court by consent (m). 

If the probate of a will is revoked, and letters of administra- 
tion are issued, the rate of duty depends upon the relationship 
of the next of kin to the intestate, notwithstanding that the revoca- 
tion may have been the result of a compromise under which 
persons claiming under the will received part of the estate (w). 

The grounds on which the court proceeds cannot be inquired 
into (o), and the result, whether the decree was obtained by consent 
for the reason that the will could not be defended, or whether it 
was obtained after contested litigation, is alone to be regarded. 
It might, however, be different if the arrangement between the 
parties was collusive (p). 

Where, in consequence of intrinsic defects applicable to a will 
as a whole, the will is challenged by the next of kin, but allowed to 
stand on terms of the next of kin receiving part of the estate, the 


(t) Finance (1909-10) Act, 1910 (10 Fdw. 7, o. 8), s. 68 (2) (a). 

(j) ibid., b. 56(2) (b). 

(k) Ibid., s. 68 (2) (c). 

(l) Succession Duty Act, 1863 (16 & 17 Viet. c. 61), s. 11. In strictness, the 
testator or intestate must have died after the 18th May, 1863 (ibid.). Prior to 
this enactment, in the case of a legacy to a married woman, who was not 
entitled to her separate use, the manner in which, by force of the marital rights 
of the husband, the bequest might ultimately operate oould not be taken into 
consideration in determining the rate of duty (A.-(7. v. Bacchus (1823), -11 Price, 
547, 671, Ex. Oh. ; A.-Q. v. Burnie (1830), 3 Y. & J. 631, 643). 

(to) Lord Advocate v. Gordon (1895), 32 Sc. L. R. 632, per Lord M’Laren, at 
p. S34; Lord Advocate r. Hamilton (Duke) (1891), 29 So; L. R. 213, per Lord 
Adam, at p. 222. 

(n) Legacy Duty Act, 1796 (36 Geo. 3, o. 62), *. 37 j R. r. Stamps Commis- 
sioners (1844), 6 Q. B. 657. 

(o) Lord Advocate v. Freckleton’s Judicial Factor (1894), 21 R. (Ct. of Seas.) 
743, per Lord Wellwood, at p. 745, on the authority of R. v. Stamps Commis- 
sioners, supra. 

ip) Lord Advocate v. Freckjeton's Judicial Fatter, supra, per Lord Adam, at 
p. 747. 
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duty is to be paid at the rate which is applicable to the perdoti in Sbot. 4. 

whose favour the compromise has been made, but only upon the Rates of 

benefit which he has received ; and as regards the benefit which Duty.' 

results to the next of kin, they only pay upon it at their proper ” ~ 

rate ( q ). 

The position is the same where, owing to an objection, not to the 
will as a whole, but to a particular clause, by reason, e.g of the 
uncertainty of the objects of a bequest, a compromise is made 
under which the next of kin receive part of the bequest (?•) ; and 
this is the case even where no judgment is given by the court upon 
the validity of the bequest ( s ). 

Sect. 5. — Value Chargeable . 

Sub-Sect. 1 .— Gross Value . 

329. The value for legacy duty purposes of any legacy or The general 
succession about to be paid to or retained for the benefit of any rule * 
legatee or successor is its actual value at the date of the due delivery 
of the account for computation of the duty, including all accretions 
of income to that date ( t ). 

330- The value of any legacy given by way of annuity, whether Annuities, 
payable annually or otherwise, for any life or lives (w), or for years 
determinable on any life or lives, or for years or other period of 
time, is to be calculated according to the tables (v) provided for the 
purpose (w). 

The value of the annuity, if determinable upon any contingency 
besides death (#), is to be calculated without regard to the 

(q) Lord Advocate v. Freckletotfs Judicial Factor (1894), 21 R. (Ct. of Sess.) 

743, per Lord Adam, at p. 748 ; see also Lord Advocate v. Christie's Trustees 
(1905), 12 Scots Law Times, 690. 

(r) Lord Advocate v. Freckleton's Judicial Factor , supra, per Lord Adam, at 
p. 747. 

(a) Ibid., per Lord Kinneab, at p. 748. 

(; t ) A.-G. v. Cavendish (Lord G.) (1810), Wight. 82 (duty payable upon the 
aggregate amount of residue retained by the executor as residuary legatee) ; 

Thomas v. Montgomery (1827), 3 Russ. 502 (ditto upon the interest on a pecuniary 
legacy which could not he paid until long after tho testator’s death) ; Nisbett'e 
Trustees v. Learmonth (1845), 8 Dunl. (Cfc. of Sess.) 69 (ditto upon the 
interest accrued on a pecuniary legacy to which a purchaser from the legatee 
was entitled) ; Advocate-General v. Oswald (1848), 10 Dunl. (Ct. of Sess.) 969 
(ditto upon the protits of patents for inventions accumulated under a trust); 

Bate v. Payne (1849), 13 Q. B. 900 (ditto upon the income of a specific bequest 
received by the legatee for many years without payment of tfie duty). In the 
case of the forgiveness of a debt, no interest on the debt after the death oan be 
added (A.-G. v. Holbrook (1823), 3 Y. & J. 114) ; but interest on the duty as 
from the death i3 chargeable (Finance Act, 1896 (59 & 60 Yiot. c. 28), 
s. 18 (2) ). 

(tt) See A.-tf. v. Wynford (Lord) (1854), 9Exch. 746 (income of property to A. 
for life subject to an annuity to B. for life; legacy duty payable by A. in the 
first instance upon an annuity for A.’s life, and not for the joint lives). 

(v) Succession Duty Act, 1853 (16 & 17 Yict. o. 51), s. 31, Sched. When 
calculations had to be made before the 19th May, 1853, the tables annexed to 
the Legacy Duty Act, 1796 (36 Geo. 3, o. 52), were applicable ; see Be Cornwallis 
(Earl) (1856), 11 Exch. 580, per Pollock, O.B., at p. 582. 

(w) Legacy Duty Act, 1796 (36 Goo. 3, o. 52), s. 8. 

(x) An investment of personal estate in the purchase of real estate under a 
direction for that purpose (compare, ibid., s. 19) is not a contingency other than 
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sect. s. 
Value 

Chargeable. 

Annuity 
payable out 
of another 
legacy. 


Annuity to be 
purchased. 


Benefits from 
time to time. 


Legacies in 
succession. 


contingency ; provided that i£ it determines upon the contingency 
the value of the annuity, upon application by the persons who paid 
the duly, is to be calculated by the tables according to the term for 
which it endured ( y ). 

Where the legacy so given by way of annuity is charged on 
and made payable out of any other legacy it is, nevertheless, to 
be valued in the same manner as other annuities, and any duty 
payable on the legacy charged with the annuity is to be calculated 
on the value of the legacy after deducting the value of the annuity ( z ). 

The duty payable on any legacy given by direction to pur- 
chase an annuity of a certain amount for life or any other term 
is to be calculated upon the sum necessary to purchase the annuity 
according to the tables (a) previously mentioned (6). 

Where, however, the gift is by direction to apply a stated sum in 
the purchase of an annuity there is, in effect, a legacy of the sum 
itself (c). 

331 . Where the value of any benefit given by any will can only 
be ascertained from time to time by the actual application of the 
fund allotted for the purpose, or made chargeable with the benefit, 
or where, by reason of the form and manner of the gift, the value 
of the benefit cannot be so ascertained that the duty can be charged 
under any other of the directions before mentioned, the duty is to 
be charged upon the sums of money or effects applied from time to 
time as separate and distinct legacies ( d ). 

332 . The duty on any legacy given so as to be enjoyed in 
succession by different persons liable to the same rate of duty is 
to be charged upon the legacy as in the case of a legacy to one 
person ( e ). 

This rule applies also where the legacy is bequeathed on a future 
event to legatees to whom the income is given in the meantime in 
different proportions ( f). 

The rule does not, however, apply where an annuity, as distin- 
guished from the income of a fund, is given to one legatee, and 
the fund out of which the annuity is payable is given to another 
legatee (0). 

Where any legacy is given to different persons in succession, some 
of whom are not chargeable with duty, or who are chargeable with 


death {Advocate-General v. Stair {Earl) (1850), Scotch Exchequer, referred to 
in Trevor's Taxed on Succession, 4th ed., pp. 118, 119). 

(; y ) Legaoy Duty Act, 1796 (86 Geo. 3, c, 52), s. 8, 

(zi Ibid., s. 9. 

(a) See noto (v), p. 245, ante. 

(b) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 10. The annuity is to be 
Tonuced in proportion to the amount of duty payable upon it, the reduction 
being calculated in the same manner as the duty ; and the purchase of such 
reduced annuity, together with the payment of such duty, is to satisfy and 
discharge such legacy as fully as if an annuity had been purchased equal in 
amount to the annuity directed to be purchased {ibid,). 

(e) Bayley v. Bishop (1803), 9 Yes. 6, per Grant, M.R., at p. 11. 
id) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 11. 

( e) 1 bid., s. 12. 

{/) lie Greenwood's Estate and Effects (1869), 21 L. T. 25. 
fy) Grow v. Bobinson (1862), 4 De G. F. & J. 337, 0. A. 
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different rates of duty, those who are entitled for life only or other 
temporary interest are chargeable in respect of the bequest as if the 
annual produce of it had been given by way of annuity ( h ), 

If any other partial interest is given, or arises out of the property 
to be enjoyed in succession, the duty on the interest is to be charged 
as in the case of partial interests charged on property given otherwise 
than to different persons in succession ( h ). 

Every person who becomes absolutely entitled to such legacy hi 
chargeable with the duty as if the legacy had come to him imme- 
diately on the death of the person by whom it was given to be 
enjoyed in succession (h). 

Where any legacy is given so that different persons will become 
entitled to it in succession, the duty is to bo charged upon it as if 
given to be enjoyed in succession, whether the persons entitled to 
it take it under the will and the dispositions contained therein, or 
in default of such dispositions, and as entitled by intestacy (i). 

333. Where any legacy is given to or for the benefit of any 
persons in joint tenancy, some of whom are chargeable with legacy 
duty and others are either not chargeable at all or are chargeable 
with duty at a different rate ( j), the duty where chargeable is payable 
in proportion to the respective interests of the legatees in the bequest ; 
and should any of the legatees so chargeable become entitled by 
survivorship, or by severance of the joint tenancy, to any larger 
interest in the property, they are to be charged with the same duty 
as if the property to which they so become entitled had been given 
to them in the first instance (/r). 

334. Where any legacy is given subject to a contingency which 
may defeat the gift, and whereupon it may go to some other person, 
the bequest (unless chargeable as an annuity) is to be charged as 
an absolute bequest to the person who takes it subject to the 
contingency ( I ). 

335. Any legacy which is subjected to a power of appointment 
in favour of persons specially named or described as objects of the 
power is to be charged with duty as property given to different 
persons in succession (m). In charging the duty not only the 
persons who take previous or subject to the power of appointment, 
but also those who take under or in default of any such appoint- 
ment, when and as they take respectively, are in respect of their 
several interests to be charged with the same duty and in the same 
manner as if those interests had been given to them respectively, 
in and by the will containing the power, in the same order as will 
take place under and by virtue of the power of appointment, or in 
default of execution of it, as the case may be (w). 

(/i) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 12. 

(t) IUd ., s. 15. 

(j) See A.-G. v. Bacchus (1823), 11 Price, 547, Ex. Ch. ; A. -G, v. Burnit 
(1830), 3 Y. & J. 531. In both cases the legatees were tenants by entireties. 
(A) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 16, 
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Legacies 
subject to a 
contingency. 
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8 eot. 5. Whero any property is given for any limited interest, and a 

Value general and absolute power (o) of appointment is also given to any 
Chargeable, person to whom the property would not belong in default of appoint* 
ment, the property, upon the execution of the power, is to be charged 
with the same duty and in the same manner as if the property 
had been immediately given to the person having and executing 
the power, after allowing any duty already paid in respect 
of it (p). 

Where any property is given with such general power of appoint- 
ment to persons who would be entitled to the property in default 
of appointment, the property is to be charged with duty as if it 
had been given to those persons absolutely in the first instance 
without such power of appointment (p). 

Money 336. Any personal estate, directed to be applied in the purchase 

directed to be of real estate, is to be charged with duty as personal estate, except 
^rohase^f where it is so given as to be enjoyed by different persons in 
real estate. succession, in which case each person entitled to it in succession 
is to pay duty in the same manner as if the personal estate had not 
been directed to be applied in the purchase of real estate, unless it 
lias been actually so applied before the duty accrues (q). 

If, however, before the personal estate, or some part of it, has 
been actually so applied, any person, including a tenant in tail in 
possession (r), although a minor becomes entitled (£) to an estate 
of inheritance (a) in possession in the real estate to be purchased 
with it, or with so much of it as has not been applied in the 
purchase of real estate (/>), the same duty is to be charged as if 
that person had become absolutely entitled to it as personal estate 
by virtue of any bequest of it as such (c). 


(o) A power of appointment exercisable only by will, and from the benefit of 
which certain persons were excluded, is a general and absolute power of 
appointment within the meaning of this section— i.e., as distinguished from a 
power of appointment for the benefit of persons specially named or described 
{Plait v. Eouth (1841), 3 Beav. 257 ; affirmed, sub worn. Drake v. A,-G. (1843), 
10 Cl. & Fin. 257, 288, H. L.). 

(j p) Legacy Duty Act, 1796 (36 Geo, 3, c. 52), s. 18. 

(q) Ibid., s. 19. 

(r) Mac/arlane v. Lord Advocate , [1894] A. C. 291. 

(a) A.-G. v. Twyford (1849), 9 Hare, 730, n., 732, n,, referred to in Trevor’s 
Taxes on Succession, 4fch ed., p. 113. The person claiming to be tenant in tail 
was a minor (Burke’s Peerage (1907), p. 572), but the fact is not alluded to in 
the report* 

(<) This expression means “ will become entitled if real estate is purchased, or 
as and when purchased” {Mac/arlane v. Lord Advocate , supra, per Lord 
Hersohell, L.C., at p. 304). A person can become entitled upon his own death 
without issue ( Kenlis [Lord) v. Hodgson, [1895] 2 Ch. 458, per Kekewicii, J., 
at* p. 465). 

(а) The expression “ an estate of inheritance ” in the Legacy Duty Act, 
3796 (36 Geo. 3, c. 52), s. 19, has the ordinary meaning of an estate which does 
not terminate with the life of the possessor {Mac/arlane v. Lord Advocate , 
Supra). 

(б) Mac/arlane v. Lord Advocate, supra . Money expended in building a house 
upon land does not come within the words “ purchase of real estate” (ibid., per 
Lord Herscukll, L.C., at p. 306). 

(cl Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 19 ; Ds .Lancey v, Jff. (1872) 
L. K. 7 Exch. 140, 142, Ex, Ch, 
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337. The legacy duty on any legacy or residue satisfied otherwise 
than by payment of money or application of specific effects, or 
released for consideration, or compounded for less than its value, 
is to be charged according to the value of the property taken in 
satisfaction (d), or as consideration for the release or composition (e). 

If, however, any legacy is given in satisfaction of any other 
legacy, or title to any residue, or part of residue, of any personal 
estate remaining unpaid, the duty is not to be paid on both 
subjects, but on the one yielding the largest duty (/). 

Sub-Sect. 2 . — Deductions . 

338. The legacy duty payable in respect of the residue of .the 
personal estate of a deceased person is to be calculated upon the 
value remaining after deducting his debts and funeral expenses 
and any legacies and other charges first payable thereout (*/). 

Sect. 6. — Collection of the Duty . 

Sub-Seot. 1.— The Duty . 

339. Legacy duty is a stamp duty, and the Commissioners (ft) 
are to provide proper stamps for denoting the rate per cent. (i). 

The Commissioners are required to appoint receivers of the duty, 
and to keep accounts of all payments, with proper references in 
alphabetical order, according to the surname of the testator, or 
intestate, in respect of whose personal estate the payments have 
been made (ft). 

Sub-Sect. 2. — When the Duty is payable. 

340. Legacy duty is, except where otherwise provided (i l ), to be 
paid upon retainer, delivery, payment, or other satisfaction or dis- 
charge whatsoever, of any legacy or residue, or any part thereof, 
respectively, to which any person is entitled (m). In other words, 
the duty is payable when the legacy is paid, and not when the title 
to it accrues (h). 
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Sect. 6. 
Value 

Chargeable. 

Legacies etc. 
compounded 
for. 


Deductions 

allowed. 


The duty is a 
stamp duty. 

Commis- 
sioners are to 
appoint 
receivers of 
duties and 
keep accounts 
etc. 


The duty is 
to be paid 
when the 
legacy is 
paid. 


(d) According to its then value (A.- (L v. Cavendish ( Lord G.) (1810), Wight. 
82, per Macdonald, C.B., at p. 93). 

(e) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 23. This section contem- 
plates an extra-judicial compromise of the legacy, but it equally applies where 
the compromise has taken place with reference to a legacy which has been tho 
subject of a decree, and where the decree gives only partial effect to the claim 
of the legatee ( Lord Advocate v. Freckleton f s Judicial Factor (1894), 21 R. (Ct. of 
Sees.) 743, per Lord Adam, at p. 747). 

(/) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 23. 

Stamp Act, 1*815 (55 Geo. 3, c. 184), h. 2, Sched., Part III. 

(A) the Commissioners of Stamps, afterwards the Commissioners for 
Stamps and Taxes (Land Tax Act, 1834 (4 & 5 Will. 4, c. 60), s. 8; repealed by 
Inland Revenue Regulation Act, 1890 (53 & 54 Viet. c. 21), s. 40), and now 
the Commissioners of Inland Revenue (Inland Revenue Board Act, 1849 
(12 & 13 Viet. o. 1), s. 1 ; repealed and replaced by Inland Eevonuo Regulation 
Act, 1890 (53 & 54 Viet. c. 21), ss. 1, 39, 40). 

(i) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 3 (repealed by Statute Law 
Revision A^t, 1872 (35 & 36 Viet. c. 63)). 

(ft) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 4. 

(Q See pp. 250—252, post. 

(?/?) Legacy Duty Act, 1796 (36 Geo. 3, o. 52), s. 6. 

(ft) He tiillas (I860), 2 Ir. Jur. 36, per Lefboy, B., at p. 36. The duty. 
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Sect. 6. 
Collection 
of the Duty. 

What 

amounts to 
a retainer. 


Satisfaction 
of legacy 
without 
payments. 
Payments 
from time 
to time. 


Legacy to 
purchase an 
annuity. 


In order that there may be a retainer, the executor muBt be 
discharged (o). 

There is a retainer where the executor pays a fund into court, 
whether under an order of the court with a view to the investment 
of the fund under the protection of the court, either for persons 
declared to be entitled in succession under the will ( p ), or lor a life 
tenant and, subject to the life interest, for other persons who had 
contingent interests, and might eventually become entitled (q), or to 
the credit generally of an action for the administration of the estate (r), 

There is, however, no retainer for the benefit of the legatee who 
may become entitled after the death of a life tenant, where the 
executor keeps the fund in his own hands as trustee for the 
purposes of the will ($). 

341. A legacy may be satisfied without payment, as, e.g., whero 
a testator bequeaths a sum of money charged upon real estate to 
the ownor of the real estate ( t ). 

Where the duty in respect of any benefit given by any will is to 
be charged upon the sums of money or effects applied from time to 
time as separate and distinct legacies, the general rule as to the 
time of payment of the duty applies (a), and so also where interim 
distributions of an estate are made (b). 

The duty on a legacy given to purchase an annuity is to be paid 
at the same time as in the case of other pecuniary logacies (c). 


however, must be considered as appropriated for the Crown from tho time when 
the legacy is payable ( Thomas v. Montgomery (1827), 3 Ituss. 502, per Lord 
Lyndhurst, L.C., at p. 510). In a sense, it legally vests in Government at the 
death (A.-G. v. Cavendish (i Lord G.) (1810), Wight. "82, per Macdonald, O.B., 
at p. 94). As to tho remission of legacy duty and interest thereon, seo p. 182, 
ante . 

(o) A.-G. v. Wood (1828), 2 Y. & J. 290, per Alexander, C.B., at p. 301. 

(p) Hill v. Atkinson ( 1816), 3 Price, 399. 

(q) Coomhe v. Trist (1835), 1 My. & Or. 09; see also A.-G. v. Wood (1828), 2 
Y. & J, 290, per Alexander, 0.33. , at tv. 301. 

(r) A.-G. v. Loscomhe (1860), 5 H. & N. 564. 

(s) A.-G. v. Manners (Lady L.) (1815), 1 Price, 411 ; A.-G. v. Wocd (1828), 
2 Y. & J. 290; A.-G. v. Hancock (1837), 2 M. & W. 563, 595. Tn all these 
cases it was uncortain who would become entitled on the life tenant’s death. 
Quaere, howover, whether tho result is not the same where it is certain who will 
be so on titled, tiemble, where property is given to several persons in succes- 
sion, it is, to the extont of thoir respective interests, paid and satisfied to them 
in turn, and not the loss so to tho person absolutely entitled because one or 
more payments to ownors of limited interests may already have taken place 
(A.-G. v. Hancock , supra, per Lord Abinoer, C.B., at p. 596). The words 
“satisfied” and “disohargod” mean when the legacy is “paid,’* and aro 
synonymous to those (“retained” or “delivored”) which precede them (A.-G 
v. Wood, supra, per Alexander, C.B., at pp. 299 et seq.). A legacy has not been 
delivered, retained, satisfied, or discharged, when tlio money is in the hands of 
the executor and trustee, and he is liable for it to the person beneficially entitled 
to the logacy (ibid., at p. 301). Compare, contra, Hill v. Atkinson (1816), 3 Price, 
399, per Lord Eldon, at p. 401; disapproved, A.-G. v. Wood, supra, per Ajlex.* 
ander, C.B., at p. 300; A.-G. y. Wood, supra , semble, per Hullook, B., at 
pp. 301, 302. 

(0 A.-G. v. Metcalfe (1851), 6 Exch. 26; see also Re Taylor's Estate (1853), 
8 Exch. 331. 

(a) Legacy Duty Act, 1790 (36 Geo. 3, c. 52), s. 11. 

(b) See p. 252, post; Legacy Duty Act, 1796 (36 Goo,. 3, c. 52), «. 26. 

(c) Ibid., s. 10. 
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342 . The duty on a legacy given to bo enjoyed by pore on s in 0 - 

succession, all chargeable at the same rate, is to be paid upon pay- Collection 
ment etc. by the executor to any trustee, or other person, to of the Duty, 
whom the legaoy is payable or paid in trust for the persons entitled L effa ^7to 
in succession, and if not so paid is to be paid upon receipt, by any be enjoyed in 
persons so entitled, of any produce of the capital of the property, succession, 
according to the amount of the capital of which tlio produce is so 
received (d). 

The duty on the capital of a legacy given to be enjoyed in 
succession by persons who are chargeable at different rates of duty 
is payable when the person who becomes absolutely entitled to the 
legacy receives it or begins to enjoy the benefit of it ( e ), which may 
be at his own death (/). 

The duty in respect of any legacy given by way of annuity Annuities and 
is to be paid by four equal payments, the first before or on com- \ e a ^°[ aiy ° r 
pleting the payment of the first year’s annuity, and the remaining interests, 
three at yearly intervals before or on completing the payments of 
the three succeeding years’ annuity respectively^/). 

The duty in respect of an annuity payable out of another legacy 
is payable in the same manner as other annuities (h). So also is 
the duty in respect of temporary interests in a legacy given to be 
enjoyed by persons in succession, some of whom are chargeable with 
no duty, or who are chargeable at different rates (i). 

The like rule holds in the case of temporary interests in any 
personal est«1e directed to be applied in the purchase of real estate 
to be enjoyed by persons in succession, and not actually so 
applied (/c). 

The duty in respect of a partial interest given or arising out of 
property enjoyed in succession is to be paid in the same manner 
as in like cases of partial interests charged on property not so 
enjoyed (/). 

Articles not yielding income, which are given to be enjoyed Specific 
by different persons in succession, are, when they are actually sold artlclcs ' 
or disposed of, or como to any person having power to sell or 
dispose of them, or having an absolute interest in them, chargeable 
with legacy duty as if they had been originally given absolutely (?n). 

In the case, however, of objects which appear to the Treasury to 


S Legacy Duty Act, 179G (36 Geo. 3, o. 52), as. 12, 13. 

Ibid., s. 12. 

(/) Kenlis (Lord) v. Hodgson , [1895] 2 Ck. 458, per Kekewicii, J., at 
p. 465. 

($j) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 8. 

(/i) Ibid., s. 9. 

(*) Ibid., s. 12. 

(Art Ibid., s. 19. Semble , the Crown will, on an equitable extension of this 
section, restrict the claim to a diminished annuity during the second, third, and 
fourth years, giving effect to any investments made in land in the course of 
those years (Advocate- General v. Stair (Earl) (1850), Scotch Exchequer, 
referred to in Trevor’s Taxes on Succession, 4th ed., pp. 118, 119). 

(/) Legacy Duty Act, 1796 (36 Geo. 3, c. 62), ss. 12, 13. 

(m) Ibid., s. 14; compare Lord Advocate v* Hamilton (Dulce) (1891), 29 
Sc. L. B. 213 (ohattels settled on a person for life, and to him absolutely, if 
testator’s debts were paid off in his (the legatee’s) lifetime ; he paid off, or assumed 
liability for, the debts, aud was held liable for legacy duty on the chattels). 
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Sect. 6. 
Collection 
of the Duty. 


Liability of 
executor. 


Crown debt 
(1) from the 
executor ; 


(2) from the 
legatee. 


Power to 
executor to 
discharge 
legacies on 
payment of 
duty accrued. 

General 

powers. 


Annuities. 


be of national, scientific, historic, or artistic interest, the duty ia 
only chargeable when the property is sold (n). 

Sub-Sect. 3.— By whom the Duty t* payable* 

(1) The Accountable Persons . 

343 . Legacy duty is, except where otherwise provided, to be 
accounted lor and paid by the person (hereafter called the executor) 
having or taking the burden of the execution of the will or other 
testamentary instrument, or the administration of the personal 
estate of any person deceased (o). 

If the executor retains for his own benefit, or for the 
benefit of any other person, any legacy or residue, or any part 
thereof, respectively, which he is entitled to retain, either in his 
own right or in the right or for the benefit of any other person, 
and upon which any legacy duty is chargeable, not having first paid 
such duty, the duty is a debt from him to the Sovereign ; and 
it is so if he delivers, pays, or otherwise howsoever satisfies or 
discharges any legacy etc. to which any other person is entitled, 
and upon which legacy duty is chargeable, without receiving or 
deducting the duty. And in the last-named case the duty is also a 
debt to the Sovereign from the person to whom delivery etc. of 
the legacy etc. is made ( p ). 

344 . The executor may from time to time pay, deliver, or other- 
wise dispose of any legacy, or any part thereof, or distribute any 
part of the residue of any personal estate, on payment, from time 
to time, of the proportion of the duty accruing in respect of the 
part of the personal estate so administered (q). 

Where personal estate is appointed by will, in pursuance 
of a general power contained in a settlement, the executor of the 
will is the proper person to administer it(r), and is primarily liable 
for the payment of the legacy duty. 

Where an annuity of a certain amount is directed to be 
purchased, the payment of legacy duty upon the sum necessary to 
purchase the annuity, calculated in accordance with the provisions 


(n) Finance (1909-10) Act, 1910 (10 Edw, 7, c. 8), s. 63. The death must be 
after the 29th April, 1909 [ibid.). 

(o) Legacy Duty Act, 1796 (36 Geo. 3, c. 62), s. 6. The executor is only 
made liable for the benefit of Government, and not on his own account ; he is 
no more than Burety for the legatee, and his case falls within the principles 
applied to the case of sureties [Hales v. Freeman (1819), 1 Brod. & Bing. 391, 
per Pahk, J., at p. 399), that is, his principal becomes liable to him for what- 
ever he has paid [ibid., per Hichardson, J., at p. 400). 

(p) Legacy Duty Act, 1796 (36 Goo. 3, c. 62), s. 6; Be Sammon (1838), 3 
M. & W. 381, per FAHKE, B., at p. 386. In Be Pigott (1833), 1 Cr. & M. 827, 
the court, in exercise of its discretion under the stat. (1802)42 Geo. 3, o. 99, 
e. 2 (repealed by the Crown Suits etc. Act, 1865 (28 & 29 viot, c. 104), s. 53), 
declined to order the surviving executor of the sole executor of the sole 
executor of a testator to account for legacy duty, he having only interfered in 
the estate of his own testator to sign necessary documents, and no assets of 
the original testator ever having come to his hands. 

Cg) Legacy Duty Act, 1796 (36 Geo. 3, c. 62), s. 26. 

(r) Be PhilbricK s Settlement (1865), 11 Jur. (N. S.) 658 ; Have* v, Oatley (1872), 
L. B. H Eq. 1 ; Be Iloskin *s Trust « (1877), 6 Oh. I*. 281, O. A. 
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for that purpose, discharges the person paying or satisfying the 
legacy, as well as the legatee himself, from all other demands 
in respect of the legacy duty payable thereon (s). 

The legacy duty on any legacy given by way of annuity, 
and made payable out of another legacy, is to be paid by the person 
entitled to the legacy charged with the annuity (t). 

The legacy duty payable on any legacy given to be enjoyed 
in succession by different persons liable to the same rate of duty is 
to be paid by the executor (a). 

Where, however, the duty is chargeable at different rates the 
executor is chargeable with the duties in succession, unless the 
property bequeathed has been transferred to trustees, including any 
new or substituted trustees ( b ), in which case such trustees or their 
representatives are chargeable with the duties (a). 

So also where any partial interest is given or arises out of any 
such property, and the partial interest is satisfied or paid by the 
persons enjoying the property, those persons are chargeable with 
the duty on the partial interest (a). 

The persons so chargeable with the duty are debtors to* the 
Sovereign in like manner as the executor (a). 

The legacy duty on articles not yielding income, and given 
to be enjoyed by different persons in succession, is to be paid by 
and is to become the debt of any person for whose benefit the things 
are sold, or who has power to sell or dispose of them, or who has 
an absolute interest in them, but is not to be a charge upon any 
person by reason of his having assented as executor to the 
bequest (c). 

Where the articles are given as heirlooms to be enjoyed with 
settled real estate, and tenant for life and remainderman in tail 
join to disentail and re-settle the real estate and assign the articles 
to trustees, to the intent that thoy may continue to be enjoyed as 
heirlooms therewith, the persons who at the moment when the 
interest actually vests in possession have the right to call for the 
property are the persons who have an absolute interest in it and are 
liable for the duty (cZ). 

Where any legacy (not chargeable by way of annuity) is 
given subject to a contingency which may defeat the gift, and the 
contingency afterwards happens, and the legacy goes to a person 
liable to a higher rate of duty than the duty already paid, such 
person is to pay the difference {e). 

345 . Where a pecuniary (/) or specific (g) legacy is satisfied 
without the legacy duty having been deducted or received, the 

(a) Logacy Duty Act, 1796 (36 Guo. 3, c. 62), s. 10. 

\t) Ibid s. 9. 

(a) Ibid., s. 13. 

lb) Re Jones's Trust (1852), 21 L. J. (oh.) 566. 

(c) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), e. 14; As to objects of national, 
scientific, historic, or artistic interest, see p. 251, ante, 

( d ) A."G. v. Bruce , [1901] 2 K. B. 391, 399, following Lord Oranwo&TH, L.U. t 
in Bryan v. Mansion (1857), 3 Jur. (n. s.) 473. 

(e) Legacy Duty Aot, 1796 (36 Geo. 3, c. 52), s. 17. 

(/) Foster v. Ley (1835), 2 Bing. (N. 0.) 269, 

(jp) Bate y. Bayne (1849), 13 Q. B. 900, 
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Collection 
of the Duty 


Legacies 
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persons in 
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debtors 
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Legacy 
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Legacy 
paid without 
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Sbot. 6. executor may recover from the legatee, or a purchaser from the 
Collection legatee (h), the amount he is subsequently called upon to pay for 
of the Duty, duty on account of the legacy. This right of recoupment is not 
duty having affected by the fact that payment to the legatee was made by order 
been of the court (i), or that a deed of release and indemnity to the 

deducted. executor, to which he was a party, recited, without fraud or 
deception on his part, that he had retained the amount of the 
duty ( k ), or that in the case of a legacy given by way of annuity 
the legacy duty was not deducted, as it should have been, from the 
first four yearly payments of the annuity (Z), and this notwith- 
standing that the legatee has parted with the annuity. The 
purchaser of a legacy is, however, not liable for the duty in respect 
of a separate legacy bequeathed by the same will to the same 
legatee (m). 

Where the duty has been paid by the legatee to the agent of 
the executor, and the agent has misappropriated it, the executor 
cannot recover the amount from the legatee (w). 

In adminis- 346 . Where an action is instituted in any court (o) concerning 
tration action, the administration of the personal estate of any person dying 
provide for testate or intestate, or any part of such estate, in which any 
payment direction is given touching payment of any legacy, or residue, or 

of duty. an y part thereof, the court, in giving directions concerning the 

same, is to provide for the due payment of legacy duty ; and in 
taking any account of the personal estate, or otherwise acting con- 
cerning it, the court is to take care that no allowance is made for any 
legacy etc. without due proof of the legacy duty having been paid (p). 

The court is charged with the duty of seeing that all duties on 
every transmission from the testator to the person obtaining pay- 
ment through the action before the court are paid ; but is not 
bound to follow the legacy till its present beneficial owner is 
found and see that all duties due by him are paid (q). 

The court, moreover, is not bound to provide for future duties (?■). 

(h) Jennings v. Bond (1845), 8 T. Eq. R. 755, per SuGDEN (afterwards Lord 
St. Leonards), L.C., at p. 760; Nubett's Trustees v. Learmonth (1845), 8 Dunl. 
(Ct. of Sobs.) 69. Secus, semlle^ where the executor himself sells ( Harwell v. 
Seale (1849), 3 De G. & Sm. 359). 

(t) Foster v. Ley (1835), 2 Bing. (n. 0.) 269. 

(/c) Broolce v. I/aymes (1868), L. R. 6 Eq. 25. The sum retained by the 
executor in this case proved to be only a part of the legacy duty payable. 

(Z) Hales v. Freeman (1819), 1 Brod. & Bing. 391 (annuity assigned with a 
covenant that it was free from incumbrance ; action against legatee). 

(m) Bignold v. Giles (1858), 28 L. J. (cn.) 238 ; A.-G. v. Giles (1860), 5 
H. & N. 255. 

(n) Horn v. Coleman (1856), 2 Jur. (n. r.) 1127. 

(o) Including the county courts (County Courts Act, 1888 (51 & 52 Yicfc. 
c. 43), s. 56; County Courts Act, 1903 (3 Edw. 7, c. 42), s. 3. See title County 
Courts, Yol. YJIL, pp. 428 et seq. 

(p) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 25. See Supreme Court 
Funds Rules, 1905, rr. 20, 52 (b), 66 (duties generally) ; Trustee Act, 1893 
(56 & 57 Viet. c. 53), ss. 42, 50 ; County Court Rules, 1903, Ord. 2, r, 14 
(legacy duty, succession duty, and estate duty). 

(<?) Ewing's Trustees v. Mathieson (1906), 44 Sc. L. B. 12, 13. 

(r) Re Bowes, Strathmore v. Vane , [1907] W. N. 198 (settlod fund paid out to 
trustees to be hold upon trusts). Where life interest released, and fund paid 
cut to beneficiary, compare note (ft), p. 223, ante , 
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Although the court has to provide for the payment of the 
duty, the executor, being a party to the action, must see that the 
duty is paid (s), and, notwithstanding that the action is still pending, 
must account for the duty in respect of any legacies which he has 
satisfied (;£). 

347 . The executor is required, previously to retaining for his 
own use any legacy, or residue, or any part thereof, to which he is 
entitled, and which is chargeable with legacy duty upon retainer, to 
transmit to the Commissioners a note containing the particulars of 
the personal property intended to be retained, and the amount or 
value thereof, and of the duty payable ; and the Commissioners are 
to assess the duty accordingly. Upon payment of the duty the 
Commissioners are to give a receipt for it duly stamped (a). 

No accountable person is to satisfy or compound for any 
legacy, or any residue, or any part thereof respectively, in respect 
of which the duty is payable, without taking a receipt (b) or dis- 
charge in writing for the same. The receipt etc. is to be dated, 
and is to disclose the name of the deceased person under whose will 
etc. the title to the legacy etc. accrues, the name of the person to 
whom the receipt etc. is given, and the name of the legatee or 
successor, and also the amount or value of the legacy etc. for which 
the discharge is given, and the amount and rate of duty payable 
and allowed thereon (c). 

No such receipt etc. is to be received in evidence, or is to be 
available in any manner, unless duly stampod ; and no evidence 
as to any payment etc. of any legacy etc. is to be given without 
production of the receipt etc. duly stamped, unless the actual pay- 
ment of the legacy duty, as, e.g., by a certificate on behalf of the 
Commissioners that the duty has been paid (d), is first given in 
evidence (e). 

Stamped receipts are not required for payments of annuities, or 
for legacies chargeable with duty as annuities, except the several 
payments which complete the payments for each of the first four 
years during which such annuity is payable, or in respect of which 
such legacy or bequest is chargeable with duty as an annuity (e). 


(a) Bowra v. Rhodes (1862), 10 W. B-. 747. Solicitors should also assist the 
court in seeing that payment of the duty is provided for (Jbyan v. Mansion 
(1857), 3 Jur. (n. s.) 473, per Lord Oranwoiith, L.O., at p. 474). 

($) lie Sammon (1838), 3 M. & W. 381. 

(a) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 35 ; see note (/), p. 256, 
•post . 

a The Commissioners may provide printed forms (Legacy Duty Act, 1790 
eo. 3, c. 52), s. 5). 

S Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 27. 

) Howe (Earl) v. Lichfield [Earl) (1867b 2 Oh. App. 155. A copy of the 
entry in the books of the Commissioners of the payment of the duty is to be 
admitted as evidence thereof (Legacy Duty Aot, 1796 (36 Geo. 3, c. 52), s. 27 ; 
Harrison v. Borwell (1839), 10 Sim. 380). Where, on application for payment 
out of court of a legacy on which duty had been paid, a certificate had been 
refused, because the general residuary account had not been filed, notice was 
ordered to be given to the Commissioners that the fund would be paid out 
within seven days unless cause to the contrary was shown by them [He 
Marsham (1863), 9 L. T. 533). 

(e) Legacy Duty Act, 1796 (36 Geo. 3, o. 52), s. 27. 
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Estate and Other Death Duties. 

Every receipt etc. for a legacy etc. must be transmitted to the 
office appointed by the Commissioners to be stamped, and the duty 
must be paid within twenty -one days of the date thereof; and the 
proper officer is to write a dated receipt for the duty upon the 
receipt etc. and enter the amount in a book, and the receipt etc. is 
to be stamped with a stamp denoting the rate of duty (/). 

Every receipt etc. for any legacy etc. so duly Btamped is to be 
free from all other stamp duties upon receipts or discharges for 
money (g). 

(2) Limitation of Personal Liability . 

348. Under a testamentary document admitted to probate, or 
under letters of administration, no person is liable for payment of 
any legacy duty after the expiration of six years from the date of 
settlement of the account in respect of which the duty is payable, 
provided that such account was in all respects a full and true 
account, and contained all material facts for the ascertainment of 
the rate and amount of duty ; and no trustee, executor, or admini- 
strator is, after the expiration of such six years, liable for the duty, 
if it is proved to the satisfaction of the Commissioners that the 
account rendered was correct to the best of his knowledge, informa- 
tion, and belief (k). 

When an executor, administrator, or trustee, has given notice, 
in writing to the Commissioners for any claim to legacy duty 
or succession duty in respect of any fund in his hands which 
lie intends to distribute, and has delivered to the Commissioners 
all particulars which they may require in order to ascertain the 
existence and extent pf any such claim, he is at liberty to distribute 
the fund amongst the parties entitled thereto, after satisfaction of 
any claims to duty made by the Commissioners, and is entitled to 
receive from them a certificate discharging him from his liability 
to any duty in respect of the fund (i). 

The certificate does not, however, in any way affect the liability 
of any person other than the person in whose favour it is expressed 
to be given (i). 

Sub-Sect. 4. — Out of what Property the Duty is payable. 

349. Legacy duty is chargeable upon (A;), and, apart from express 
direction (Z), is to be deducted from(m), or retained out of (n), or 
paid out of (o), or raised and paid out of ( p ), the legacy or residue 

(/) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 29. The machinery provided 
by this section is now for the most part obsolete. The receipt should be sent 
by post, addressed to the Secretary of the Estate Duty Office, when it will he 
examined, and if satisfactory a formal assessment of the duty and any interest 
payable will be made, and, upon payment of the amount assessed, the form, duly 
stamped and receipted, will be returned to the sender. 

($) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 41. 

(/*) Customs and Inland Revenue Act, 1889 (52 & 53 Viet. c. 7), s. 14. 

(i) Customs and Inland Revenue Act, 1880 (43 Viet. c. 14), s. 12. 

(/c) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), ss. 6, 8, 11, 12, 14, 17 — 19, 21. 

(1) Ibid., s. 21. 

(tn) Ibid., ss. 6, 10, 13, 24. 

(w) Ibid ., ss. 9, 13 ; Legacy Duty Act, 1805 (45 Geo. 3, c. 28), s. 5. 

( 0 ) Legacy Duty Act 1796 (36 Geo. 3, c. 52), ss. 11, 12, 17. 

(p) IJ)id. t s. 19. 




Part IV.— Legacy Duty, 


267 


in respect of which it is payable, or, in the case of specific effects, 
is to be received ( q ) from the legatee in exchange for them. 

Where a legacy is compounded for, the legaoy duty, apart from 
express stipulation to the contrary, comes out of the amount of the 
composition^), although it is otherwise where the amount is the 
agreed price for a release of all claims (s). 

350 . The duty* is a Government charge (t) on the legacy etc. 
itself (a), and not on the estate generally (b). It is, however, not 
an incumbrance (&), properly so called (c), although it is a burden (d) 
upon the legacy, apart from express stipulation to the contrary (e), 
and follows it, in the absence of express contract (/), in the hands 
of everyone who acquires a right to it (g), whether it was acquired in 
possession Qi) or reversion (i). 

The legacy duty payable in respect of a bequest etc. to one 
person cannot be deducted from the assets comprised in a bequest 
etc. to another person ( Ic ). Nor can the unpaid duty in respect of a 
life interest be paid out of the capital to which another legatee 
is entitled (Z). Even where separate legacies under a will are 
bequeathed to the same legatee, there is no lien upon one legacy 
for the* duty on the other legacy (m); and the same rule holds with 
regard to separate parts of one and the same legacy (n). 


(q) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), as. 6, 24. 

(r) Fischer v. Seafield {Earl) (1825), 4 Sh. (Ct. of Sess.) 192, per the Lord 
Ordinary (Meadowbank), at p. 194. In the actual case, the legatee agreed to 
give a full and ample discharge, and such discharge, to be available in law, 
must ho duly stamped and at the expense of the legatee (ibid., per the Lord 
President (Hope), at p. 196). 

(a) Greville v. Qreville (No. 2) (1859), 27 Beav. 596. 

(tf) Bli89 v. Putnam (1843), 7 Beav. 40, per Lord Langdale, M.R., at p. 41. 

(a) Warbrich v. Varley (No. 1) (1861), 30 Beav. 241, per Romilly, M.R., at 
p. 242, 

(b) Noel v. Henley {Lord) (1819), 7 Price, 241, per Richards, C.B., at p. 253. 

(c) Re Repington, Wodehouse v. Scobell , [1904] 1 Oh. 811, per Farwell, J., at 
p. 814. 

(d) Fischer v. Sea/ield {Earl) (1825), 4 Sh. (Ct. of Sess.) 192, per the Lord 
Ordinary (Meadowbank), at p. 196; Nisbdt's Trustees v. Learmonth (1845), 8 
Dunl. (Ct. of Seas.) 69, 74, 75, 76. A “ burden ** in the sense here used is 
an obligation on a person as owner of the legacy (compare Green’s Encyclo- 
paedia of Scots Law, vol. II., p. 239). 

(e) Fischer v. Seafield {Earl), supra. 

(f) lie Repington , Wodehouse v. Scobell , supra. 

(g) Bryan v. Mansion (1857), 3 Jur. (n. s.) 473 ; Bliss v. Putnam, supra ; 
NisbetVs Trustees v. Learmonth , supra; A.-G. v. Bruce, [1901] 2 K. B. 391 ; Re 
Repington, Wodehouse v. Scobell , supra . A covenant for further assurance does 
not bind the assignor to indemnify the assigned legaoy against legacy duty 
(Re Repington , Wodehouse v. Scobell , supra). 

(h) Bliss v. Putnam , supra ; Nisbett's Trustees v. Learmonth, supra. 

\i) Bryan v. Mansion, supra; A.-G. v. Bruce, supra; Re Repington, Wodehouse 
v. Scobell , supra. 

(h) Wrightv. Bamewall (1849), 13 Jur. 1041 ; see also Hicks v. Keat (1840), 
3 Beav. 141. 

(l) Bowra y. Rhodes (1862), 10 W. E. 747. 

(m) Bignold v. Giles (1858), 28 L. J. (oh.) 238 ; A.-G. v. Giles (1860), 5 
H. & N. 265. See also Be Currie, Bjorkman v. Kimberley (Lord) (1888), 57 L. J. 
(oh.) 743, cited note (o), p. 317, post. 

(») Be Repington, Wodehouse y. Scobell, supra. 
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Where a legacy is given free of duty, the duty, apart from express 
direction, is payable out of the same property as the legacy (o). 

351. Whenever any action is pending in any court for the 
administration of any property chargeable with legacy duty, the 
court is to provide, out of any property in its possession and 
control, for the payment of duty to the Commissioners (p). 

Sub-Sect. 5. — Remission of Duty and Interest . 

352. The Commissioners and the Treasury, respectively, have, 
as already stated ( q ), certain powers to remit legacy duty and 
interest thereon. 

Sub-Sect. C. — Commutation of Duty and Composition of Claims. 

353. The Commissioners may, upon application of the account- 
able persons, commute, for a certain sum to be presently paid, the 
legacy duty presumptively payable in respect of any interest in 
expectancy upon the determination of a life or other temporary 
interest in possession in a legacy, or residue, provided that any 
duty payable upon the life etc. interest has been satisfied (?■). For 
assessing the amount of duty payable, the Commissioners are to set 
a present value upon the presumptive duty, regard being had to 
any contingencies affecting the liability to the duty, and interest 
being reckoned at the rate of 3 per cent, (s), and upon receipt of 
the certain sum the Commissioners are to give a discharge for the 
duty accordingly (r). 

The Commissioners, upon application of the person acting 
in the execution of the will of any deceased person, and upon 
delivery to them of an account showing the amount of the estate 
and effects in respect of which legacy duty is payable, and the 
names or description of class of the persons entitled in possession 
or expectancy, and their degrees of consanguinity to the testator, 
may assess the duty upon the amount shown by tho account at 
such a sum by way of composition as, having regard to the circum- 
stances, appears to be proper, and may accept payment of the duty 
bo assessed in full discharge of all claims for legacy duty under the 
will (0- If the Commissioners are of opinion that the application 
should receive the assent of any person, they are to refuse to enter- 
tain the application until the assent has been given (t). This 
power is distinct from the Commissioner s’ power, already stated (a), 
to compound for death duties generally (6). 


(o) Noel v. ITenley (Lord) (1819), 7 Price, 241, 253 ; see also lie Fermoy {Lord) 
(1890), fully stated, MacCarthy’s Leading Cases in Land Purchase Law, at p. 55. 

(/>) Succession Duty Act, 1853 (16 & 17 Yiot. c. 51), s. 53. 

Of) See p. 182, ante . 

[r) Customs and Inland Ke venue Act, 1880 (43 Viet. c. 14), s. 11. 

(s) I.e ,, the rate of discount for the time being allowed by the Commissioners 
m respect of succession dutv paid in advance {ibid.). 

{t) Customs and Inland Revenue Act, 1881 (44 & 45 Viet. o. 12), s. 43. 

(al See p. 181, ante . 

(fc) There is a power in the Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 33, to 
compound for legacy duty, in certain circumstances, under the authority of 
the oourt. This provision is, however, in practice obsolete. 
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Shot. 7. — Interest, Penalties, and Proceedings , 

Sub-Sect. 1. — Interest , 

354. The provision with regard to the payment of interest 
estate duty, already stated (c), applies also to legacy duty (d). 

Sub-Sect. 2.— Penalties. 

355. If the executor retains to his own use any legacy etc. to Retainer by 
which he is entitled, but neglects to pay the legacy duty (if any) execut °r. 
within fourteen days after it ought to be paid, he is liable to forfeit 

and pay treble the value of the duty chargeable (c). 

Any person accountable for the payment of legacy duty who Paying or 
pays, delivers, or otherwise disposes of, or in any manner satisfies 
or discharges, or compounds for any legacy given by a will or wfthout 
testamentary instrument, or the residue, or any part of the stamped 
residue, of the personal estate of a deceased person, to or for the recei P ts - 
benefit of any person entitled to it, without taking a written receipt 
or discharge, and causing the same to be stamped within the. time 
allowed, and any person receiving or taking the benefit of the 
legacy etc. without giving a written receipt or discharge for it 
expressing that the duty payable in respect of it has been allowed 
or paid to the person to whom the receipt or discharge is given, 
and dated on the day of signing, is subject to a penalty of 10 per 
cent, on the amount or value of such legacy etc. (/*). 

A receipt or discharge not presented for payment of the duty and Duty not 
stamping within twenty-one clays after its date may be stamped paid within 
thereafter on payment of the duty and a penalty of 10 per cent, on days of the 
the duty (g). date of 

If, however, the receipt or discharge was signed out of Great Bigning the 
Britain, and is brought to bo stamped within twenty-one days after rcceiI)fc * 
its being received in Great Britain, the Commissioners may remit 
any penalty that may have been incurred thereon (h). 

Persons paying too littlo legacy duty for any legacy otc., upon Mistakes in 
satisfying the Commissioners upon oath or affirmation that the 
payment was made by mistake and without any intention to 
j^Bfraud, may (if no action be instituted concerning the same) have 
tlie mistake rectified, on application to the Commissioners within 
three calendar months from the time that the mistake was made, 
and on payment of the difference of duty, together with 10 per 
cent, on the difference by way of penalty (i). 

Persons paying or satisfying any legacy or residue, or any part 

(c) See p. 225, ante. 

\d) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 18 (2). If an executor, 
through nogligence, pays too high a rate of duty, ho must pay interest to the 
legatee, upon the amount of duty overpaid, for the poriod between the payment 
of the duty and the repayment of the amount overpaid (Shaw v. Turhett (1862), 

14 I. Ch. K. 476, C. A.). 

(e) Legacy Duty Act, 1796 (86 Geo. 3, c. 52), a. 35. 

(/) Ibid., s. 28. 

( tj ) Ibid., s. 29; Prohate and Legacy Dutios Act, 1808 (48 Goo. 3, o. 119), 
s. 44. 

(h) Probate and Legacy Duties Act, 1808 (48 Qeo. 3, c. 149), s. 44. 

(»') Legacy Duty Act, 1796 (36 Geo. 3, o. 62), b. 30. 
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of residue, or receiving the same, contrary to the provisions oi the 
Legacy Duty Act, 1796 (ft), who, within twelve calendar months 
after the offence has been committed, discover the other persons 
offending, so that the persons so discovered are thereupon convicted, 
are indemnified and discharged from all penalties incurred for any 
offence under the Act (I). 

A penalty of £600 is incurred by any person who makes any 
alteration in any assessment or receipt for the duty after it has been 
signed by the officer appointed to do so, or who publishes as true 
such altered assessment etc. with intent to defraud the Sovereign 
or any other person (?n). 

The acceptance or recovery by the Commissioners of arrears of 
duty, with interest thereon, is an absolute waiver of the penalties (if 
any) which may have been incurred under the Legacy Duty Acts (n). 

Persons convicted of wilfully and corruptly swearing, affirming, 
or alleging falsely, upon any oath or affirmation, with intent to 
defraud the Sovereign of any legacy duty, or with intent to charge 
any person with any greater or other duty than he should he charged 
with, are liable to the same pains and penalties as if they were 
convicted of perjury ( 0 ). 

Sub- Sect. 3. — Proceedings. 

356 . If any accountable person offers to pay any pecuniary 
legacy etc., deducting the duty payable thereon, or offers to deliver, 
or otherwise dispose of, any specific legacy or specific property, part 
of any residue, to or for the benefit of the person entitled thereto, 
or to any trustee for such person, upon payment of the duty upon 
it, and the person entitled to it, or the trustee for such person, 
refuses to accept the offer and to give a proper release and discharge 
for the legacy etc. offered to be so paid etc., then, although no actual 
tender be made, if any action is afterwards instituted for such legacy 
etc., the court may order all costs, charges, and expenses attending 
the same to be paid by the person so refusing to accept the offer, or 
to join in the release etc., or to order such costs etc. to be deducted 
out of the legacy etc., together with the duty upon it, as the court 
sees fit(j?). In actions instituted for the payment of any legacy^* 
where the party sued may wish to stop proceedings on payment efH| 
of the bequest, after deducting or receiving the duty, the court, on 
application in a summary way, may make such order for payment 
etc, of such legacy etc., and for payment of duty and costs etc., as 
seems just (p). 

(k) Legacy Duty Act, 1706 (36 Geo. 3, c. 52). 

( l ) Ibid s. 31. 

(m) Ibid., s. 39. 

In) Inland Revenue Act, 1868 (31 & 32 Viet. c. 124), s. 9. As to the mitiga- 
tion, recovery, and appropriation of penalties, see the Legacy Duty Act, 17ft$^ 
(36 Geo. 3, o. 52), es. 43, 44 ; Inland Revenue Regulation Act, 1890 (53 & 54 
Viet. c. 21), ss. 22 (2), 33 (1), 35 (1), (2). As to the reward, in certain circum- 
stances, of informers out of penalties recovered, see the Legacy Duty Aot, 1796 
(36 Geo. 3, c. 52), s. 44 ; and &r to the general power to reward informers, see 
the Inland Revenue Regulation Act, 1890 (53 A 54 Viot. c. 21), s, 32. 

(o) Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 38 ; see title Original Law 
A im Procedure, Vol. IX., p. 490. 

(jO Legacy Duty Act, 1796 (36 Geo. 3, o. 52), s. 24» 
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357. In cases of specific legacies, and where the residue of any Sect* 7. 
personal estate consists of property not reduced into money during Intttrtst, 
the administration of the estate ( q ), the executor or other account- Penalties, 
able person may set a value thereon and offer to pay the duty and Pto- 
according to such value, or may require the Commissioners to ceedingfl. 
appoint a person to set such value, at the expense of the person by Mode of 
whom the duty ought to be paid ; and the Commissioners may ascertaining 
accept the duty offered to be paid upon the value set by the account- duty °? 
able person, without such appraisement, if they think fit(r). If, ?cducedinto 
however, the Commissioners are not satisfied with the estimate of money, 
value upon which the duty is offered,they may appoint a person to 
appraise the effects and to set a value thereon, and they are to assess 
the duty upon that value, and are to require the same to be paid (r). 

If any dispute arises between the legatee etc. and the accountable 
person with respect to the value of the legacy etc. or the duty to 
be paid upon it, the duty is to be assessed by the Commissioners 
on reference to them by either party for that purpose, and if the 
value of the property is in dispute the Commissioners are to cause 
an appraisement to be made at the expense of the person by whom 
the duty ought to bo paid and to assess the duty accordingly (s). 


358. If any person accountable for or chargeable with legacy Summary 
duty required by the Commissioners to dclivor an account, malms procci-dings 
default in doing so, the Commissioners may sue out of the King’s ^[/payment 
Bench Division a w T rit of summons ( t ). of duty. 

It is so also where the Commissioners make an assessment summary 
of legacy duty, and tho duty is not paid, and there is no notice proceedings 
of disputing the liability to assessment (a). 


Sect. 8. — Repayment of Overpaid Duty . 


duty. 


359. If at any time after payment of legacy duty any debt is Repayment 
recovered against the estate, or any loss happens, by reason of which, ° f h d ^ c ac 
qj: for any other just cause, any legatee etc. is obliged to refund any ^£unded^ aCy 
legacy etc. received or retained by him, or any part thereof, the 
^Commissioners, upon due proof on oath, to their satisfaction, of the 

* iount refunded, and that by reason thereof there has been an 
erpayment of duty, are to adjust the amount of the overpaid duly f 
and to repay the same or to allow the same in future payments ( b ). 


(g) A.-G. v. Danlier (18S3), 11 Q. 13. D. 16, per Pollock, 33., at p. 10; see 
also A.-G. v. Smith , [1893] 1 Q. 15. 239, 0. A. 

(r) Legacy Duty Act, 179(5 (36 Geo. 3, c. 52), s. 22. In tlie event of dispute 
between the accountable person and the Commissioners, there is a power to tho 
accountable person to appeal to the Commissioners of Land Tax (ibid.). This 
provision is, howover, obsolete. 

#- ( a ) 1 bid . There is a similar power of appeal to the Commissioners of Land 
Tax ( ibid .), which provision is, however, also obsolete. 

(f) Crown Suits etc. Act, 1865 (28 & 29 Viet, c, 101), s. 55 ; see title Grown 
Practice, Vol. X., p. 19. 

(a) Ibid ., s. 56; see title Crown Practice, Vol. X., p. 19. 

(5; Legacy Duty Act, 1796 (36 Geo. 3, c. 52), s. 34. As to proceedings by 
petition of right under the Petitions of Eight Act, 1860 (23 & 24 Viet. o. 34), if 
the Commissioners decline to repay, see title Crown Practice, Vol. X., 
pp. 26—35. 

£.L.— Xlifc 


T. 
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- Sect. 8. 
Repayment 
of Overpaid 
Duty. - 


Repayment 
of duty if 
grant made 
void and 
duty not 
payable. 


Repayment 
of duty on 
an annuity 
determined 
upon any 
other contin- 
gency than 
death. 


The extent 
of the chargo 


If the authority under or by colour of which any person has 
administered any part of the estate or effects of any deceased 
person is void, or is repealed (c), or is declared void, and before the 
avoidance etc. such person lias paid any legacy duty which is not 
allowed to him out of the estate by reason that such duty was not 
really due or payable, the Commissioners, upon proof satisfactory to 
them, are to repay to him or his representatives the amount of the 
duty so paid (cl). 

In case, however, such duty ought to have been paid by the 
rightful executor or administrator of such deceased person, the 
payment in respect of the said duty is to be valid and effectual, and 
is to be allowed in account with them as payments made in the duo 
course of administration (e). 

Where an annuity is determinable upon any other contingency 
than death, and the contingency happens, and tho value of the 
annuity, upon the application of the person who paid the duty, is 
calculated according to the term for which it endured, tho amount 
of any abatement of duty is to be paid to the person entitled (/), 


Part V. — Succession Duty ; 

Sect. 1 . — The Imposition of the Dull/. 

360. Succession duty (g) is leviable, except where, upon the 
same acquisition of the same property, legacy duty is charge- 

(c) In tho caso of a revoked probate, it is immaterial whether tho decree of 
the court was obtained by consont or not ; see p. 244, ante. 

(<f) Legacy Duty Act, 179(5 (36 Geo. 3, c. 52), s. 37. 

(e) Ibid. The person who made tho payment is not to bo molested etc. in 
respect of such payment {ibid.). 

(/) Legacy Duty Act, 1790 (36 Geo. 3, c. 52), s. 8. 

(7) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), ss. 1—18, 20 — 46, 49- -55 ; 
Crown Suits etc. Act, 1865 (28 & 29 Viet c. 104), Part V. ; Customs and Inland 
Revenue Act, 1880 (43 Viet. c. 14), ss. 21,12; Customs and Inland Revenue Act, 
1881 (44 & 45 Viet. c. 12), ss. 36, 41 ; Customs and Inland Revenue Act, 1888 
(51 & 52 Viet. c. 8), ss. 21, 22 (Part IV.) ; Customs and Inland Revenue Act, 18S9 
(52 & 53 Viet. c. 7), ss. 10, 12 — 15; Finance Act, 1894 (57 & 58 Viet. c. 30), 
ss. 5, 13, 15, 16, 18, 22 (1) (g), 22 (2) (a), 24, Sched. I. ; Finance Act, 1896 
(59 & 60 Viet. c. 28), s. 18; Finance Act, 1900 (63 & 64 Vicjt. c. 7), s. 14; 
Finance Act, 1907 (7 Edw. 7, c. 13), s. 13 ; Financo (1909-10) Act, 1910 (10 
Edw. 7, c. 8), ss. 56 (1), 58, 61 (5), 63, 64. The Succession Duty Act, 1853 
(16 & 17 Viet. c. 51), speaks in common parlance, and does not uso tonus of art 
{A.-G. v. Middleton {Lord) (1858), 3 H. & N. 125, per Bramwei-l, B., at p. 140) ; 
and is to be construed according to the popular uso of the language employed 
{Braybrooke {Lord) v. A.-G. (1861), 9 if. L. Cas. 150, per Lord Campbell, L.C., 
at p. 165, stating the result of Balloun {Lord) v. Advocate-General (1860), 3 
Macq. 659, H. L.). The Act was so framed as to embrace estates both in Scot- 
lahd and in England, and, therefore, notwithstanding the great differences 
between tho tenure of property in tho two countries, a construction must he 
found which would sustain tho Act as applying either to an English or a 
Scottish estate, and the same words must regulate tho construction of the Act 
in both cases {Zetland {Earl) v. Lord Advocate (1878), 3 App. Cas. 505, per Lord 
IIatherley, at p. 511, on the authority of Saltoun {Lord) v. Advocate- General, 
supra, at pp. 671, 678, 684, 686). Decisions on the Act (at least of the IL L.) 
affecting Scottish entailed estate are, therefore, an authority with regard to 
English entailed estate. 

The following further statutes deal with succession duty in Scotland and 
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m 

able (h), and save as expressly provided (i), according to the value, Sect, i, 
ascertained in the prescribed manner (k), in respect of every The 
“ succession ” ( l ) upon death (mi), whether conferred by disposition Imposition 
or through devolution by law ( n ). of the Duty. 

The death must be after the 18th May, 1853 (o). "™ 

Sect. 2 . — The Succession. 

Sub-Seot. \ — Property. 

361. A “succession” is any property which, in its own nature (p)* Meaning o* 
is chargeable with duty under the Succession Duty Act, 1853 ( q ). U) “S«ocea- 

“ Property ” means real and personal property (r). ®'°“ * 

“Real property” includes all freohold, copyhold, customary, petty ”7" 
leasehold and other horoditaments, corporeal or incorporeal, in the ( 3 ) or^i 
United Kingdom, and all estates therein (s). property." 

“ Personal property ” does not include leaseholds (t) , but it includos (4) “ Per- 
money payable undor any engagement (a), and all other property sonal U 0 " 
which is not “ real property ” (b). perty. 

An annuity (c) or a capital sum (d) secured, e.g., by Money 
covenant (c) or bond ( / ), is money payable under an engage- 

Ti eland Succession Out}' Act, 1853 (10 & 17 Yict. c. 51), 8. 47 ; Probate Duty eng«agement 
Act, 1861 (24 & 25 Viet. c. 92), s. 1. 

i h) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s, 18. 
i) Soo pp. 276 — 282, post 
It) See pp. 2SG — 292, post. 

1) The word “ succession ” was adopted for the purpose of denoting any pro- 
perty passing upon death from one person to another by virtue of any gift or 
descent, or of any contract not being a bond fide contract of purchase (Floyer v. 

Bankes (1863), 3 De Gk J. & Sm. 306, per Lord Westduey, L.U., at p. 311). 

(m) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), ss. 2, 10. 

{n) It is clear that tho terms “ disposition ” and “ devolution ” must have 
been intended to comprohond and exhaust every conceivable mode by which 
property can pass, whether by act of parties or by act of the law ( Northumber- 
land {Duke) v. A.-G., [1905] A. 0. 406, per Lord Macnaghten, at p. 410). 

(o) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 54. 

(p) A.-G. v. Sefton {Bari) (1865), 11 II. L. Cas. 257, per Lord Cilelmsfobd, 
at p. 275. 

(5) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 1. 

(r) Ibid. 

(a) Ibid. It includos heritable property in Scotland, but not money secured 
on such property {ibid.), even where tho socuritios aro conceived in favour of 
heirs excluding executors. It includes, also, estates pur autre vie which 
devolve to tho heir as special occupant, but presumably not any such estates 
which are applicable by law as personal estate (see p. 235, ante). 

(£) Prior to 19th May, 1853, leasehold property of a personal nature was 
chargeable as personal property with legacy duty, but by tho Succession Duty 
Act, 1853 (16 & 17 Viet. c. 51), s. 19, no person is to bo chargeable under the 
then existing Legacy Duty Acts with duty, not then already due, in respect 
of any leasehold hereditaments of any testator or deccasod porson as belonging 
to the personal estate of such testator etc. 

(a) A more covenant, bond, or contract to pay money is not a disposition of 
4< 1 property ” in the ordinary sonso, although it might be if on the death of tho 
person himself, bocauso in that case it gives a right against his assets ( Fryer ▼. 

Morland (1876), 3 Ch. D. 675, per Jessel, M.R., at pp. 685, 686). 

{b) Succession Duty Act, 1853 (16 & 17 Viet. 0. 51), s. 1. It includes money 
secured on heritable property in Scotland {ibid.). 

(c) Be Micklethwait (1855), 11 Exch. 452. 

(d) Lord Advocate v. Roberta * Trustees (1858), 20 Dunl. (Ot* of Sess.) 449 ; 
see also A.-G. v, Montefiore (1888), 21 Q. B. D.461 (covenant to transfer stocks). 

(e) Be Micklethwait , supra; A.-G. v. Montefiore , supra. 

(/) Lord Advocate y. Roberts' Trustees . supra . 
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Sect. 2. 
The 

Succession. 

Legacies out 
of real estate. 


Estate and Other Death Ditties. 

ment, as also are moneys payable under a policy of life insur- 
ance (g ). 

362. Any legacy payable or having effect, or being satisfied 
out of, or charged upon, a deceased person’s real estate is 
chargeable as a succession to personal property (h) ; and it is so 
where the legacy is payable etc. out of any real estate, or the 
rents or profits thereof, which the deceased person had any right 
or power to charge or affect with the payment of money (h). And 
the position is the same where the legacy is payable etc. out of 
or upon any moneys to arise from the sale or mortgage or other 
disposition of any such real estate, or any part of it ( h ). The 
legacy may be given by way of annuity or in any other form (i h ). 

The interest, generally, of any person (i) entitled in moneys 


(</) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), ss. 1, 17; Fryer v. 
Mcn'land (1876), 3 On. D. 675, per Jessel, M.R., at p. 685; see also A.-G. 
v. Bumsttd (1893), 37th Report of the Commissioners of Inland Revenue, 
Appendix, li., decided on the authority of A.-G. v. Yelverton (1861), 7 H. & N. 
306. As to policies in the Customs Annuity and Benevolent Fund, established 
under stat. (1816) 56 Geo. 3, c. lxxiii., see A.-G. v. Ilowaell (1844), 36 Ch. D. 
67, n.; A.-G. v. Abdy (1S62), 1 H. & C. 266; Be Pocock's Policy (1871), 6 
Ch. App. 445; Re Maclean' a Trusts (1874), L. R. 19 Eq. 274; lie Phillips' 
[William) Insurance (1883), 23 Ch. D. 235, C. A. ; Urquhart v. Butterfield (1887), 
37 Ch. D. 357, C. A. 

(h) Customs and Inland Revenue Act, 1888 (51 & 52 Viet. c. 8), s. 21 (2). 
The death must be after the 30th June, 1888 [ibid.). In cases not governed by 
this Act, legacy duty is chargeable (see note (i), p. 233, ante). Apart from this 
Act, a legal rentcharge created by will is chargeable with legacy duty [A.-G. 
v. Jackson (1831), 2 Cr. & J. 101 ; Stow v. Davenport (1833), 5 B. & Ad. 359 ; 
Bee also A.-G. v. Wade, [1910] 1 K. B. 703): but an annuity charged upon real 
estate by will is only liable to legacy duty where it is charged upon the real 
estate ol a person not the annuitant himself ; it is not chargeable where the 
real estate in truth belongs to the annuitant with a limitation on its enjoyment 
( Shirley v. Ferrers [Earl) (1842), 1 Ph. 167 ; Re De Hoghton , De Iloghton v. De 
Hoghton, [1896] 1 Ch. 855, C. A., per A. L. Smith, L.J., at p. 865). 

(t) Even where the death was on or before the 30th June, 1888, provided that 
the interest is not chargeable with duty undor the Legacy Duty Acts in force in 
1853. Legacy duty is payable, in cases governed by those Acts, where a will 
contains an express direction to sell in all o vents, oven although the property is 
taken in specie [A.-G. v. Halford (1815), 1 Price, 426; Williamson v. A dvocate- 
General (1843), 10 Cl. & Fin. 1, H. L.), or where the purposes fail [A.-G* y. 
Lomas (1873), L. R. 9 Exch. 29). If converting into money is the fair meaning, 
though a power only is given, the power is regarded as imperative, and legacy 
duty is payable [Advocate- General v. Ramsay's Trustees (1823), 2 Cr. M. & R. 
224, n. ; Advocate-General v. Blackburn's Trustees (1847), 10 Dunl. (Ct. of Sees.) 
166 ; Weir v. Bat'd Advocate (1865), 3 Macph. (Ct. of Sees.) 1006). Where, how- 
ever, the power is not imperative, but is to be exercised for the convenience 
and benefit of the parties, conversion in tho sense of the statute does not take 
place, and legacy duty is not payable [Re Evans (1835), 2 Or, M, & R. 206). And 
where there is a clear and express trust to convert into money, with a power to 
retain Bhares of the real estate for the benofit of the parties, the direction is only 
imperative, and legacy duty is only payable, in respect of the part sold, notwith- 
standing that the unsold part is directed to be treated as personal property 
(4 .-G. y. Mangles (1839), 5 M. & W. 120). So also, where there is an authority 
which, in a given state of circumstances, becomes absolute, to convert real 
estate into money, and distribute it as such, legacy duty is payable [A.-G y» 
Bimcox (1848), 1 Exch. 749). And where the testator gives his trustees an 
Absolute discretion whether to sell or not, legacy duty is or is not payable 
according to whether they sell or not [Advocate- General v. Hamilton (1856), 18 
Dunl. (Ct. of Sess.) 636). Where an option is given to a legatee to buy the 
testator’s real estate, or to take it as part of his share of the estato, and he takes 
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Personal 
property to 
be invested 
in real 
property. 


to arise from the sale of real property, under any trust Sect. 2. 
for that purpose, is deemed to be personal property chargeable The 
with succession duty ( k ). Where, however, the moneys are subject Succession, 
to any trust for reinvestment in the purchase of other real ““ 
property to which such person would not be absolutely entitled, 
they are deemed to be real property (k). 

The interest of any person entitled in personal property Personal 
subject to any trust for investment in the purchase of real property property to 
to which such person would be absolutely entitled is, in so far as not ^^ ested 
chargeable with duty under the Legacy Duty Acts in force in 1853 (t), property, 
chargeable with succession duty as personal property (m). But if 
such person would not be absolutely entitled, the personal property 
is chargeable with succession duty as real property (m). 

Sub-Sect. 2. — Successions wider Dispositions . 

363. Every disposition^) of property, by reason whereof (r) What 
any person becomes beneficially (g?) entitled (g) to an interest in constitutes 

. - a succession 

it accordingly, no legacy duty is payable ( Lord Advocate v, Meildam (I860), 22 
Dunl. (Ct. of Sess.) 1427) ; although it is othorw>o where the testator devises 
his real estate to a beneficiary, and gives another person tho option to purchase 
it from that beneficiary, in which case, if the option is exercised, the purchase- 
money is chargeable [A.-G. v. 1 Vyndhum (1862), 1 H. & 0. 563). Whoio the 
moneys to arise under a direction lor sale aro to be invested in other real estate, 
and tho trustees sell, but do not leinvest, legacy duty is not payable (Ileal v. 

Knight (1853), 8 Exch. 839, n.). And it is so, also, where tnoro is a power to sell, 
and a direction to invest in the purchase or mortgage of other real estate, nnd 
the trustoes sell and olect to reinvest in other real estate, but in fact do not so 
reinvest (Mules v. Jennings (1853), 8 Exch. 830). Where a sale takes place 
under the goneral jurisdiction of the court, no claim for legacy duty arises, 
notwithstanding that the will contains a power to sell (Hobson v. Neale (1853), 

17 Beav. 178); see also Advocate-General v. Smith (1854), 1 Macq. 760, IT. L., 
per Lord St. Leonards, at pp. 764, 765, wheie the general principle is laid down. 

(k) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 29. 

(l) See p. 248, ante . 

(m) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 30. 

(n) The term “ disposition’* extends to all modes of disposition, whether by 
will or deed or settlement inter vivos (A.-G. v. Fitzjohn (1857), 2 H. & N. 465, 
per Watson, B., at p. 473), and, in strictness, includes a sale ( Northumberland 
(Duke) v. A.-G., [1905] A. C. 406, per Lord Macnaghten, at p. 411 ; compare 
{succession Duty Act, 1853 (16 & 17 Viet. c. 51), ss. 7,17). Whenever any 
person obtains by the death of another any benefit under an arrangement., that 
benefit is liable to duty (A.-O. v. Middleton (Lord) (1858), 3 II. & N. 125, per 
Bollock, O.B., at p. 137). Where, however, a testator by his will creates a 
trust for the payment of debts, nnd subject thereto gives property to a bene- 
ficiary, and, by a private Act of Parliament, an immediate benefit is sccurod to 
the beneficiary, the duration of tho tiust being correspondingly extended, no 
claim for duty arises in respect of the immediate benefit (Lord Advocate v. 

Jamieson (1886), 23 Sc. L. B. 510). 

(o) “By reason whereof” is a more comprehensive phrase than “by virtue 
whereof” (Lord Advocate v. Constable's Trustees (1880), 17 Sc. L. K. 611, per 
Lord Sband, at p. 618). 

(jp) Ac., not as a trustee (Wilcox v. Smith (1857), 4 Drew. 40, per Kinlersley, 

V.-C., at p. 61), or merely legally (Me Peyton (1861), 7 II. & N. 265, per 
Bramwell, B., at p. 297 ; A.-G. v. Charlton (1877), 2 Ex. D. 398, C. A., per 
Bramwell, L.J., at p. 407) ; and see note (q) } p. 293, post ; compare, however, 

Fryer v. Morland (1876), 3 Ch. D. 676, per Jessel, M B., at p. 683 (means “ in 
possession ”); see also Northumberland (Duke) v. A. -CL, [1906] A. C. 406, per 
Lord Macnaghten, at p. 411, and note (w), p, 267, post 

(q) wholly entitled (Lord Advocate v. Fleming , [1897] A. C. 146, per Lord 
Halsbury, L.C., at p. 162). 
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Sect. 2. 
The 

Succession. 

under a 
disp6sition. 


Entailed 

property 

re-settled. 


possession (?) in any property, or the income thereof, upon the 
death of any person, is deemed to confer on the person so entitled 
a succession ($). 

A person may become entitled either immediately upon 
death or after any interval (£), either certainly or contingently, 
and either originally or by way of substitutive limitation (a). 

Any disposition of property which is made to take effect 
at a period ascertainable only by reference to death is deemed 
to confer a succession upon the person in whose favour it is 
made ( b ). 

If under a disposition the person entitled may become so 
upon alternative events, one of which is death, and he in fact 
becomes entitled upon death, the other possibilities are to be 
disregarded (c). 

The right, to the property, in point of title, as distinguished 
from possession, may have been acquired before tho commencement 
of the Succession Duty Act, 1853 {d). 

The death may be the cause, and is not necessarily the occasion, 
of the person becoming entitled to possession (e), and may be that 
of a person whose interest in possession was derived under another 
disposition (/). 

364. In the case of entailed property, where under a disentailing 
assurance a joint general power of appointment is conferred upon 
tenant for life and remainderman, and the power is exercised by way 
of a re-settlement of the property, the re-settlement, by the ordinary 
rule of law, is to be read into the instrument creating the power, 
and, except where tho transaction is in effect a mere inter vivos 
transfer to another person of the expectant succession or some part 


(r) Northumberland [Duke) v. A.-G., [1905] A. C. 400, per Lord Davby, at 
p. 419; see also A.-G. v. Littledule (18*71), L. It. 5 II. L. 290, jnr Lord 
Westbury, at p. 301. 

(a) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 2. 

(0 A new trustee, appointed after the death of a former trustoe, who is entitled 
to remuneration for his services under a direction in the settlement, does not 
take the same as a succession upon the death of the former trustee (A.-G. v. 
Eyres , [1909] 1 K. B. 723). 

(a) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 2. 

lb) Ibid., s. 8. 

(c) A.-G. v. Noyes (1881), 8 Q. B. D. 125, O. A. 

(a) Wilcox y. Smith (1857), 4 Drew. 40 ; A.-G. v. FUzjohi (1857), 2 II. & N. 
465; A.-G. v. Middleton ( Lord) (1858), 3 II. & N. 125; Brai/brooke (Lord) 
v. A.-G . (1861), 9 II. L. Gas. 150, per Lord Campbell, L.O., at p. 165; 
Lord Advocate y. Constable's Trustees (1880), 17 Sc. L. B. 611 ; Wolvarlon (Baron) 
v. A.-G. r [1898] A. C. 535, per Lord Herschell, at p. 547. 

(<0 A.-G. v. Gell (1865), 3 II. & 0. 615 (death, during a period of accumulation, 
of a person who, if he had survived, would have succeeded as tenant for life) ; 
Bing y. Jarman (1872), L. B. 14 Eq. 357 (ditto, where deceased person would 
hnvo succeeded as absolute owner). 

(/) Re Jenkinson (1857), 24 Beay. 64 (arrangement betweon life tenant and 
remainderman by which a sum was secured to a third porson to he raised out of 
the settled property at the life tenant’s death); A.-G. v. Yelverton (1861), 7 
H. & N. 306 (ditto, where the sum was not raisable until tho death of the 
survivor of the life tenant and a succeeding life tenant); A.-G. v. Gardner 
(186,3), 1 H. & O. 639 (devise to a third person of a reversionary interest 
*Xpeotant on the death of a tenant for life under a deed of settlement). 
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of it (g ), the. succession upon the death of the tenant for life, 
whether consisting of the property itself (/i) or of charges upon 
it(i), is deemed to be conferred by such instrument as a new 
disposition. 

Sub-Seot. 3. — Successions through Devolution by Law. 

365. Every devolution (k) by law (l) of any beneficial interest 
in property, or the income thereof, upon the death of any 
person to any other person, is deemed to confer on such other 
person a succession (m). 

SrB-SEOi\ 4 .— The Successor . 

366. The “ successor ” is the person entitled to the succession (n), 
and may bo a body corporate, a company, or a society (o). 

If any succession, or a part of it (p), before tho successor 
becomes entitled to it, or to the income of it, in possession, becomos 
vested by alienation — that is, by transfer inter vivos , whether for 
value or not ( q ) — or by any title (?) not conferring a new suc- 
cession^), in any other person, and such other person becomes 


(g) A succession once established, no manipulation of tho parties afterwards 
can got rid of it (Northumberland (Duke) v. A.-G., [1905] A. C. 40G, per Lord 
Halsbuky, L.O., at p. 409), nor can another succossun, by tho act of tho 
successor, be substituted for it (Wolverion (Baron) v. A.-G., [1898] A. 0. 535, 
per Lord Hetisciiell, at j>. 518). There is no warrant in the statute for a new 
succession duty being loviablo upon the samo property whero no new’- death has 
created tho right to such succession (ibid., per Lord Halsbttiiy, L.O., at p. 514) ; 
see also A.-G. v. Floyer (1862), 9 1L L. Cas. 477, per Lord Chanwoiitii, at 
pp. 490, 491 (portions are in substance a part of tho inheritance, and the 
circumstance (if their arising under a power can maho no dill'eronco). 

(li) Braybrovke (Lord) v. A. -CL (1861), 9 II. L. Cas. 150, 168. 

(i) A.-G. v. Cecil (1870), 39 L. J. (ex.) 201 ; explained, Wolverton (Baron) v. 
A.-G., supra, per Lord IIersciiell, at p. 556. 

(h) Property devolves when it passes from a person dying to a person living 
(Barr v. Barr (1833), 1 My. & X. 647, per Leach, M.B., at p. 618). 

(/) Devolution by law applies to the case whero tho property would devolve 
on the party by the ordinary rules of legal succession or of right if the law 
wore left to its own course uncontrolled ( Saltoun (Lord) y. Advocate-General 
(1860), 3 Macq. 659, H. L., per the Lord Piosidont (McNeill), at p. 670); see 
also Zetland (Karl) v. Lord Advocate (1878), 3 App. Cas. 505, per Lord Selboiine, 
at p. 520 ; and title Descent and Distribution, Yol. XI., p. 4. 

(m) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 2. 

(n) Ibid. Tho person who in terms of a disposition would havo taken on the 
death of a tenant for life, but who dies before him, and transmits the succession, 
is, in a certain limited sonso, a successor (A.-G. v. Littledale (1871), L. B. 5 
H. L. 290, per Lord Westbuiiy, at p. 301). 

(o) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 1. 

(p) Wolverton (Baron) v. A.-G., supra. 

(q) Northumberland (Duke) v. A.-G., [1905) A. C. 406, per Lord Davey, at 
p. 417. Such a transfer is not a “ new succession ” (Wolverton (Baron) v. A.-G., 
supra). If, however, the transferor is a remainderman in tail who has dis- 
entailed, and ho dies in the lifotime of the tenant for life, semble, the case is 
one of new succession and not of alienation (A.-G. v. Cecil , supra ; explained, 
Wolverton (Baron) v. A.-G., supra, per Lord Herschell, at p. 556). 

(r) E.g., an assignment in bankruptcy ( Wolverton (Baron) v. A.-G., supra , per 
Lord Herbciiell, at p. 555) ; soe also Northumberland (Duke) v. A.-G., supra , 
per Lord Davey, at p. 417. 

(s) A new succession can only be conferred by a new disposition or devolution 
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entitled in possession, he, and not the person originally entitled, 
is, to the extent to 'which the succession is alienated, the 
“successor” (t). 

Where tenant for life and remainderman, by any form of 
conveyancing (a), join in an inter vivos transfer of settled real 
property, as an estate in possession, there is an alienation of the 
remainderman’s expectant succession, and, on the death of the 
original life tenant, the alienee is the successor (6). If 
the alienee in the meantime creates a new succession, as, e.g. y 
by himself dying possessed of the property, the person upon whom 
it is so conferred, if he is in beneficial possession at the death of 
the original life tenant, is also the successor upon whom the 
original succession is conferred (c). 

Sub-Sect. 5 . — The Predecessor . 

367 . The “ predecessor ” (d) is tho settlor (e), disponer, testator, 
obligor, ancestor (/), or other person (#), from whom the interest of 
the successor is derived (//), and, as in the case of the successor, 
may be a body corporate, a company, or a society (i). 

Where a succession is derived from more than one pre- 
decessor (/<;), and the proportional interest derived from each of 
them is not distinguishable, the successor is to be deemed to have 
derived his succession in equal proportions from each predecessor, 
unless tho Commissioners agree with the successor as to the duty 
payable (£)• 


by law to take effect on death, and, conversely, every derivative title by reason 
of death confers a new succession [North timber? 'at id (Duke) v. A.-G., [1905] 
A. 0. 400, ptr Lord Davey, at p. 417). If an nlieneo were to die hofore 
becoming entitled in possession, his devisee or heir would he a person holding 
by a title conferring a now succession (ibid.). 

(t) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 15; Northumberland, 
( Duke ) v. A. -Q., supra , per Lord Maonacuiten, at p. 413; Woloerton (Baron) 
V. A.-G., [1808] A. C. 535. 

fa) Northumberland (Duke) v. A.- G. } supra , per Lord Davey, at p. 416. 

(b) Ibid., per Lord Macnaghtejt, at p. 413. 

(c) Northumberland (Duke) v. A.-G., supra. 

(d) There must bo a predecessor {A.-G. v. Abdy (1862), 1 II. & 0. 2 66, per 
Pollock, C.B., at p. 294). 

(«) The “ settlor ” must he a settlor out of whose estate the succession is derived 
(A. - Q . v. Floyer (1862), 9 H. L. Cas. 477, per Lord Ckanworth, at p. 492). 

(/) The word “ ancestor” does not mean, even technically, a lineal ancestor 
only (Zetland (Earl) v. Lord Advocate (1878), 3 App. Cas. 503, per Lord Selborne, 
at p. 520), but is properly assignable to the person who really preceded in the 
estate (ibid., per Lord Hatuehley, at p. 518). 

(g) The words “ or other person ” seem to have been put into tho Act only 
ex abundanti cauteld (ibid., per Lord Selborne, at p. 520) ; see also Saltoun 
(Lord) v. Advocate- General (1860), 3 Macq. 659, H. L., per Lord Wensleydale, 
at p. 684. 

(h) Succession Duty Act, 1853 (16 & 17 Viet, c, 51), s. 2. The word “ derive” 
is here used in the sense of “ having its source or origin from ” ( Saltoun (Lord) 
?. Advocate-General , supra , per Lord Ciiklmsford, at p. 688). 

(i) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 1. 

f/c) See note (?;), p. 269, post. 

u) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 13; and compare A.-G. 
T* Baker (1859), 4 H. ft N. 19 ; Braybrooke (Lord) v, A.-G. (1861), 9 H. fc. Cas. 




Part V.— Succession Duff. 


m 


368 . Where the succession is conferred by a disposition, the Sect. 9. 
person who had the right to dispose of the property is the The 
predecessor (m). Succession. 

It is immaterial what motives or valuable considerations under a 
moved him to make the disposition (?i). disposition 

If, however, the disposition can be treated as of money for th ® 
which a person is creditor on the estate of another person, the ^ghtto * 
creditor, and not the owner of the estate, is the predecessor, even if dispose is 
the owner joins in the settlement (o). predecessor. 

Where a person buys property for valuable consideration in 
money or money’s worth, and, instead of taking a conveyance to 
himself direct, takes a conveyance by way of settlement on persons 
in succession, the purchaser, from whom the title is derived, and 
not the vendor, is the predecessor from whom the succession on the 
life tenant’s death is derived (p). 

The predecessor, therefore, is not necessarily the person by 
whom on its faco a settlement may be regarded as made ( q ). 

The right of disposition may have been acquired in 

consideration of the release of a claim of right (r), or as 


150; A.-G. v. FI oyer (1862), 9 II. L. Cas. 477 ; A.-G. v. Riall , [1906] 2 I. 11. 
122. It is essential to the application of s. 18 that the persons should ho pre- 
decessors (A.-G. v. lliall , supra , per Palles, (J. 13. , at p. 180). 

(m) The “ predecessor ” is the porson who provides the propeity, and who is 
the instrument of settling it (A.-G. v. Biggs, [1907J 2 I. II. 40U, per Kenny, J., 
at p. 415). 

(n) lie Ramsay's Settlement (1861), 80 13eay. 75 (settlement by husband 
(predecessor) in favour of stop -children, in consideration of marriage and of life 
interest in wife’s property; seeder IIo&lilly, M.K., at p. 84). 

(o) Re Jenlcinson (1857), 21 ISeav. 64 (see note (/), p. 266, ante) ; explained, 

A.-G. v. Flayer , supra, per Lord OiJANWOllTir, at p. 491 ; A.-G. v. YclverUm 
(1861), 7 II. & N. 306 (soo noto (/), p. 266, ante); A.-G. v. Deane (1861), 
5 L. T. 122. Kemble, sccus, where no consideration whatever is paid to tho 
owner of the estato ( lie Jcnkinson , supra , p>tr llOMILLY, M.U., at p. 72). A 
tenant for life is not purchaser of tho right to appoint portions under a 
power given to him by tlio remainderman in tail, merely by reason that, on a 
re- settlement, the remainderman becamo entitled to an annuity during tho life 
tenant's lifetime (A.-G. v. Floyer , supra , at p. 491). f , 

(p) A.-G. v. Flayer, supra, per Lord Cuanwouth, atp. 489 ; Fryer v. Marland 
(1876), 3 Ch. D. 675, per Jessel, M.E., at p. 6S4. 

(q) A.-G. v. Baker (1859), 4 II. & N. 19 (settlement, by releasee of sum pay- 
able / to direction of releasor (predecessor), in consideration of release of a claim 

’ ~ v. Manle (1886), 56 L. T. 611 (marriage settlement of a “ gift’ 1 


to tho trustees, on torms of repay- 
A.-G. v. Biggs, [1907] 2 I. B. 400 


of right) ; A.-G . v. 
to be settled, paid by father Xi 

mont if the marriage did not take place), l--” ■ j - -■ --- 

(marriage settlement of “portion” paid by step-fathor (predecossor) to the 
trustees without express reservation of his estate until the marriage — a 
dedication to the trusts of the settlement, per Kenny, J., at p. 415). Compare, 
contn\ , A.-G. v. Riall, supra (the settlor of a policy was held to be the pre- 
decessor, although the subsequent premiums were paid by a third person ; 
a policy is liable to succession duty by reason of its disposition or devolution, 
and not by its being kept up for the benefit of another, per Palles, O.B., at 
p 134) • and, semble, if a person makes an absolute gift to another person, and 
leaves him to settle it, although the gift was made with a view to its being 
settled, tho settlor, and not the donor, is the predecossor (A.-G, y, Maule , supra, 

per Hawkins, J„ at p. 615). u . . Vltl , . , . . - . . - 

(r) A.-G . v. Baker, supra . Where it is doubtful which of two claimants is 
entitled to property, and both concur in settling it, they are joint predecessors 
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part of a family arrangement in substitution for a precarious 
interest (*). 

369. A person who exercises a general power of appointment 
over property, taking effect upon a death after the 18th May, 1858, 
is the predecessor from whom the interest of the appointee upon 
any subsequent death is derived ( t ). 

Where, however, the power is limited, whenever it took effect, 
the person creating the power is the predecessor (a). 

370. In the case of entailed property, where tenant for life and 
remainderman join in a disentailing assurance and re-settle the 
property, the remainderman is predecessor under the new dis- 
position, both as to his own succession on the lifo tenant’s death (b) 
and as to the interests of all the persons coming after him in the 
re-settlement (c), whether such persons succeed directly on the life 
tenant’s doafch, the remainderman having previously died (d), or 
on the remainderman’s subsequent death, lie having survived the 
life tenant (e). And the same rule holds good with regard 
to charges upon the property by way, e.g. f of jointure or 
portion (/). 

The remainderman in tail is also tho predecessor where 
the re-settlemcnt is made under a joint general power of appoint- 
ment conferred by a disentailing assurance upon the tenant for life 
and a third person {g), and not the less so if such substituted 
general powor takes effect upon death (h). 

Where the succession is conferred through devolution by 
law, it is derived, in the case of an estate in fee simple in possession, 
from the last owner of the fee (i), even where such owner took by 
descent (k), and in the case of an estate tail from the last preceding 


see p. 268, ante), but where one or tlio other is entitled only ono is predecessor 
ibid., per Pollock, 0.13. , at p. ,30). 

(a) A. -G. v. Dowling (1880), 6 Q. B. D. 177, C. A. ; soo title Family 
Arrangements. 

(f) A.-Q. v. Upton (1866), L. R. 1 Exch. 221: seevs, whero tho powor took 
effect upon a death on or before tho 18th May, 1853 {lie Barker (1861), 7 
If. & N. 109; A.-O. v. Mitchell (1881), 6 Q. B. D. 54 8), in which caso tho person 
creating tho powor is predecessor. See also noto (</), p. 272, post 

( a ) Succession Duty Act, 1853 (10 & 17 Viet. c. 51), s. 4. 

(2>) A.-G. v. Sibthorp (1858), 3 II. & N. 421; Bratjbrooke {Lord) y. A.-G. 
(1861), 9 II. L. Gas. 150; A.-G . v. Floyer (1862), 9 II. L. Cas. 477. 

(c) A.- Q. v. Floytr (1862), 9 II. L. Cas. 477, per Lord Cranwortu, at 
p. 489. 

(</) A.-G. v. Smythe (1862), 9 II. L. Cas. 497. 

(e) A.-G. v. Flayer, supra. 

(/) A.-G. v. Flayer , supra; A.-G. v. Cecil (1870), 39 L. J. (ex.) 201, 
explained, Wolverton {Baron) v. A.-G., [1898] A. 0. 535, per Lord IIersoiiell, 
at p. 556. 

{g) Charlton y. A.-G. (1879), 4 App. Cas. 427. 

{h) Ibid., per Lord Cairns, L.C., at p. 439 (a joint power in a family 
settlement is not equivalent in substance to joint property in tho two donees). 

(i) Zetland {Earl) v. Lord Advocate (1878), 3 App. Cas. 505, per Lord Black* 
BVRN, at t p< 523. Qucsre , whether the result is not the same where the estate 
in fee simple was not in possession. 

(k) If the last owner was seised iii fee, it does not matter how he became so 
{fie cw Lancey (I860), L. R. 4 Exch, 345, j per Oleasry, B., at p. 351). 
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heir in possession under the entail (Z), and equally so if such owner Sect. 2. 
or possessor was a minor, or for any other reason was incompetent The 
to alienate the property ( m ). Succession 


The predecessor in the case of devolution by law is, therefore, 
not necessarily the person from whom descent as purchaser must 
be traced under the Inheritance Act, 1833 (n). 

If by a disposition proporty is settled upon a person named 
or designated by description as first of a line of inheritance 
and his heirs .in tail, and in default upon other persons named etc. 
and their heirs in tail, respectively, by way of substitution, the 
persons named etc. derive their interests from tho maker of the 
disposition (o), the others by devolution from the last preceding 
heir in possession under tho entail (p). Where, however, tho 
person named etc. under the substitutive limitation dies before 
becoming ontilled in possession, and his heir in tail becomes so 
entitled, such heir in tail derives his interest from the maker of the 
disposition as predecessor (q). 

Sub-Sect. 6. — Special Modes of conferring Successions. 

371 . An inter vivos gift of a policy of insurance on tho life of Inter vivos 
any person, unless tho donee helps to create the proporty by sKtofa 
continuing to pay the premiums after the assignment of the poicy - 
policy (r), confers, upon the assured’s death, a succession on the 
donee in respect of the policy moneys derived from the donor as 
predecessor (s). 

Where a person who under a disposition is already life tenant Enlargement 
in possession of personal proporty becomes entitled upon a death, 
by virtue of the same disposition, to an absolute interest in p p 
possession in the capital of the property, either the property itself 
(subject to an allowance of the value of the life interest (a)) or the 
increase of benefit (/>) is a succession (c) derived from tho maker 
of the disposition as predecessor. 


(l) Zetland (Earl) y. lord Advocate (1878), 3 App. Cas. 505, at p. £>21 ; seo 
also Saltoun (Lord) v. Advocate- General (1800), 3 Mucq. 6.39, ILL., inter alia, 
per Lord Campbell, L.C,, at p. 673; Lord Advocate v. Graham (1884), 22 
8c. L. 11. 209. 

(m) Zetland (Earl) v. Lord Advocate , supra, per Lord Selborne, at p. 619. 

(») 3 & 4 Will. 4, c. 106. 

(o) Saltoun (Lord) v. Advocate-General , supra (person named); Lord Advocate 
v. M’Cidhch (1895), 32 Sc. L. R. 266 (person designated etc.). 

(p) Lord Advocate v. (1872), 10 Macph. (Ct. of Sess.) 1015; sco also 

Zetland (Earl) v. Lord Advocate , supra. 

(q) Breadalbane (Earl) y. Lord Advocate (1870), 8 Macph. (Cfc. of Sess.) 
835. 

(r) Lord Advocate v. Fleming , [1897] A. 0. 145; see also A.-G. v. Riall , 
[1906] 2 I. R. 122, per Palles, C.R., at p. 131. 

(a) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), ss. 1, 2, 17. 

(а) A.-G. v. Robertson , [1893] 1 Q. B. 293, C. A.., per Lord Esher, M.R., at 
p. 301. The allowance would be under the Succession Duty Act, 1853 (16 & 17 
Viet. c. 51), s. 38, and would be not by way of indulgence, but in terms (ibid.) ; 
compare note (e), p. 291, post. 

(б) A.-G . v. Robertson , supra , per Lindley, L.J., at p. 301, 

(c) Secus, where the increase of benefit is due to something outside the 
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Where “property” is vosted in persons jointly by any title 
not conferring on them a “ succession/’ any beneficial interest in 
the property accruing to any of them by survivorship upon death 
is deemed to be a succession derived from the deceased person as 
predecessor (d). 

Where, however, porsons take a “succession” jointly, they are 
to pay the duty, if any is chargoable, in proportion to their respec- 
tive interests in the succession, and any beneficial interest in such 
succession accruing to any of them by survivorship is deemed to 
be a new succession derived from the predecessor from whom the 
joint title was derived ( e ). 

W^here under a disposition a person (/) has a general power 
of appointment over property talcing effect (g) upon death, he 

is, in the event of his making any appointment, deemed to be 
entitled at the time of oxercising such power to the property or 
interest thereby appointed as a succession derived from the donor 
of the power as predecessor (h). 

Where any “property” is subject to a charge, estate, or 
interest (i), doterminable by the death of any person, or at any 
period ascertainable only by reference to death, the increase of 
benefit accruing upon the extinction or determination of such 
charge etc. is deemed to be a succession accruing to the person or 
persons then entitled beneficially to tbe property, or the income of 

it, according to his or their respective estates or interests in it, or 
beneficial enjoyment of it, and the person from whom the successor 
or successors derive title to the property so charged is doomed to 
be the predecessor (fc). 


disposition, which has caused the acceleration of the succession before the 
time intended by the maker of tho disposition (. A.-O . v. Robertson, [1893] 1 
Q. B. 293, 0. A., per Lopes, L. J., at p. 303). 

(d) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 3. 

(e) Ibid. 

(/) Not two or more persons jointly, who. in a family settlement, are 
intended to bo a chock on one another, without the idea of any beneficial 
interest (Charlton v. A.-O. (1879), 4 App. Cas. 427, 439). 

(g) Semlde , the words “taking effect” refer to the words “general power,” 
and not to “disposition of property,” and to the power coming into operation, 
and not to the appointment under it taking effect (Re Lovelace (1859), 4 De Gk 
& J. 340, 0. A., per Turner, L.J., at p. 351 ; see also Re RarJcer (1861), 7 
H. & N. 109 ; Re Wallop's Trust (1864), 1 De Gh J. & Sm. 656, 0. A. ; A.-O. v. 
Upton (1866), L. E. 1 Excli. 224; A.-O. v. Mitchell (1881), 6 Q. B. D. 548; 
compare Charlton v. A.-O., supra , per Lord Selborne, at pp. 445, 447); see 
also note ($), p. 270, ante. 

(h) Succession Duty Act, 1853 (16 & 17 Vicfc. c. 51), s. 4. 

(i) E.g., dower (Harding v. Harding (1861), 2 Giff. 597), widow’s jointure, 
reptcharges, and annuities ( Lord Advocate v. Macdonald (1862), 24 Dunl. (Ofc. of 
Sess.) 1175). 

(7c) Succession Duty Aot, 1853 (16 & 17 Yict. c. 51), a. 5 ; A.-G. v. Noyes 
(1881), 8 Q. B. D. 125, 0. A., per Jessel, M.E., at p. 139. This section does 
not apply (1) where the charge etc. has been created by the successor himself 
upon or out of property in possession when the charge etc. was oreated, ‘ and 
(2) where a person was entitled as on the 19th May, 1853, to the immediate 
reversion in any real property expectant upon the determination of any lease ' 
for life or for years determinable on life, and the lease has determined in his 
lifetime (ibid., s. 6). 
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372. Where any disposition of property, not being a bond fide 
sale, and not conferring an interest expectant on death on the 
person in whose favour it is made, is accompanied by the reserva- 
tion or assurance of, or contract for, any benefit to the grantor (l) f 
or any other person, for any term of life, or for any period ascer- 
tainable only by reference to death, the disposition is deemed to 
confer, at the time appointed for the determination of the benefit, 
an increase in beneficial interest in the property, as a succession 
equal in annual value to the yearly amount or value of the benefit 
so reserved etc., on the person in whose favour the disposition is 
made ( m ). 

Where any disposition of property purports to take effect 
presently, or under such circumstances as not to confer a succession, 
but, by the effect or in consequence of any engagement, secret 
trust, or arrangement, capable of being enforced in a court of law 
or equity, the beneficial ownership of the property does not bond 
fide pass according to the disposition, but in fact devolves to any 
person on or with reference to death, such person is deemed to 
acquire the property so passing as a succession derived from tha 
person making the disposition (n). 

If a disposition is declared by a court of competent jurisdiction 
to have been fraudulent and made for the purpose of evading the 
duty, the court may declare that a succession has been conferred 
on such person at such time and to such an extent as it thinks 
just, tho succession being deemed to be derived from the maker of 
the disposition as predecessor (o). 

Sub-Sect. 7. — Domicil and Situs. 

373. In order that property may constitute a succession, it has 
been said that the successor must become entitled thereto by virtue 
of the laws of this country (p), and that this requirement will be 
regarded as having been satisfied where the property is found to 
be legally vested in a person subject to the jurisdiction of the 
British courts, and the title to the beneficial interest in the property 
is regulated and capable of being enforced by the laws of this 
country, even although the operation of the instrument creating 
the title may be to some extent governed by foreign law (q). 


(1) Lord Advocate v. M'Kersies (1881), 19 Sc. L. II. 438 ; A.-(7. v. Johnson^ 
[1903] 1 K. B. 617, 0. A. 

( 7 J 1 ) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 7. The object of this 
section is to prevent a man conveying the fee, reserving a lifo interest ( Fryer v. 
Morland (1876), 3 Oh. D. 675, per Jessel, M.R., at p. GS7). 

(ri) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 8. A disposition of 
proporty reserving to the disponer an interest for life or a term of years is not 
within this section {A.-G. v. Ao;/e«(1881), 8 Q. B. D. 125, C. A. ; soe p. 266,a7ite). 

(o) Succession Duty Act, 1853 (16 & 17 Viet. c. 61), s. 8. 

(p) Wallace v. A.-G., Jeves v. Shadwell (1865), 1 Oh. App. 1, per Lord 
Ceanwoiith, L.O., at p. 9. 

{q) A.-G. v. Jewish Colonization Association , [1901] 1 K. B. 123, 0. A., per 
Stirling, L.J., at p. 142. An alternative test, embodying, however, the same 
principle, is a manifestation of intention on the part of the settlor, gathered from 
all the circumstances, that the property is to be brought under the protection 
of British law {ibid,, per Collins, L.J., at pp. 136, 137). It is immaterial 
where the property is physically situated (t&td., per Collins, L.J., at p. 137)* 
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374 . Eeal property in this country which devolves upon death 
is liable to succession duty, irrespective of the domicil of the 
deceased owner (r) ; but foreign immovable property, devolving as 
such, does not, in any circumstances, fall within the charge of the 
duty (s). 

Where, however, the owner of immovable property situate 
abroad vests such property in trustees, in circumstances which 
create a British settlement (£), with an absolute direction to the 
trustees to convert the property into money and to hold the pro- 
ceeds arising from the sale upon trusts, under which such proceeds 
devolve upon death, the settlement is of equitable personal 
property, and a succession consisting of a British chose in action is 
conferred, even where, at the timo of the life tenant’s death, the 
immovable proporty, by virtue of a power to postpone the sale of 
it, remains unsold (a). 

375 . The personal property of a person domiciled abroad which 
is locally situate in this country is not, anymore than tho personal 
property locally situate abroad of which he dies possessed, liable to 
succession duty upon his doath(5), any more than it is to legacy 
duty (c). 

Where, however, a person so domiciled by his will directs 
the creation of a British settlement (d) of personal property, 


The courts of equity in England have always boon accustomed to compol the 
performance of contracts and trusts as to subjects which are not. oithor locally 
or rat tone domicilii within their jurisdiction (.4.-$. v. Johnson, [1907] 2 K. B. 
885, per Bray, J., at p. 894, on the authority oE Lord Selborne, L.O., in Ewing 
v. Orr Ewing (1883), 9 App. Cas. Si, at p. 40); see title Conflict of Laws, 
Vol. VI., p. 218, et passim. 

(r) Be Wallop's Trust (1804), 1 Be G. J. & Sin. God, 0. A., per Turner, L.J., 
at p. 671. And it is so, also, with regard to legacies thereout (A dt acute- General 
V. Grant (1825), Scotch Exchequer, cited 12 Ci. & E in. at p. 10). 

(5) Succession Duty Act, 1853 (16 & 17 Viet. t. 61), s. 1. 

(t) See note ( d ), infra. 

(a) A.-G. v. Johnson , supra, at p. 895, following A.-G. v. Sudd eg {Lord), 
[1896] 1 Q. B. 354, (J. A., per Lopes, L.J., at p. 363 ; and Be Smyth , L^cach v. 
Leach , [1898] 1 Ch. 89, per Bomer, J., at p. 94. Tho settlement in this case 
was created under a direction in the will of a testator domiciled in this country, 
but semhle (see note (d), infra), the result would bo the same however tho 
settlement, if British, was created. 

(6) Wallace v. A.-G., Jeves v. ShadwcU (1865), 1 Ch. App. 1, overruling Be 
Capdevielle (1864), 2 H. & C. 985. 

fc) Soe p. 238, ante. 

(d) If a person taking a distributive part of a foreign estate comes to this 
country and invests it upon trusts, it assumos the character of a British settle- 
ment and British property ; and that settlement, so made, undoubtedly becomes 
subject to the rules of British law, under which the property is hold, by virtue 
of which it is enjoyed, and under which it will be ultimately administered 
{A.-G. v. Campbell (1872), L. E. 5 H. L. 524, per Lord Westbury, at pp. 530, 
531). 

Where property iB in the hands of a British trustee tho presumption is that 
it is British, and the burden lies on those who say it is not (A.-G. v. Jewish 
Colonizatun Association, [1901] 1 K. B. 123, C. A., per Collins, L.J., at 
p. 134). In the various reported cases on this subject, the instrument, whether 
directing the creation of the settlement or creating it, and whether will or deed, 
seems to have been in British form, and in the English language, although 
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whether at the time of his death it is locally situate in this 0BCT & 
country (e) or abroad (/), and the testator’s directions are actually The 
complied with (</), succession duty becomes chargeable in respect Succession, 
of such property upon the death of a life tenant under the ““ 
settlement (ft). 

376. here a person, whether domiciled in this country (i) or British 
abroad (j), by an intei* vivos disposition creates a British settle- 8 ® ttIement 
ment(fc) of personal property, whether locally situato in this prqjerty 4 

— — under deed. 

in some cases such form and language wero also the form and language of the 
place of the settlor’s domicil abroad. 

Where, howovor, a person claims under an instrument which has to be con- 
strued by tho law of a foreign country, it may be that ho is to bo considered as 
not claiming under tlie law of this country ( Wallace v. A.-G Jeres v. Shadwell 
(I860), 1 Oh. App. 1, by inference from the remarks of Lord Oran worth, L.C., 
at p. 9, approving Re Lovelace (1859), 4 De G. & J. 310, 0. A., and lie Wallop's 
Trust (1864), 1 Do G. J. & Sm. 656, 0. A. ; A.-G. v. Jewish Colonization 
Association , [1901] 1 K. B. 123, 0. A., per Stirling, L.J., at p. 139). 

Where a will is exprossod in tho technical terms of tho law of a country 
where the testator is not domiciled, tho will is to be construed with roferonco to 
tho law of that country (Dicny, Conflict of Laws, 2nd cd. (1908), p. 679; 
approved, A.-G. y. Jewish Colonization Association r supra, per Stirling, L.J., at 

P- U2). 

The trustees, or a majority of them, in the various reported cases, were 
rosident, although not invariably shown to be domiciled, in this country. 

Jn A.-G. v. Jewish Colonization Association , supra, the trustee was a British 
registered company, tho administrative council of which held its meetings and 
carried cl its operations abroad, but which, nevertheless, was a persona incapable 
of existence except as a creature of British law {ibid., per Collins, L.J., at 
p. 136), and which, whilo it might acquire a foreign residence and domicil, so as 
to be capable of being sued in a foreign country, must bo capablo, as long as it 
existed, of being sued in tho country of its origin (ihi<l. f per Stirling, L.J., at 
p. 141). 

(?) Duncan's Trustee v. M'Cradcen (1888), 25 Sc. L. R. 551; seo also Re 
Smith's Trusts (1861), 10 L. T. 598; Re Bcidart's Trusts (1870), L. R. 10 Eq. 

288. 

(/) A.-G. v. Campbell (1872), L. R. 5 11. L. 524 (direction, by will of testator 
domiciled abroad, to British trustees to invest in British securities) ; Thompson 
v. Birch, [1876] W. N. 177, reversed, ibid., 278, C. A. (Biitish. trustees, witn no 
such direction to them, but fund paid into court in this country ; per Bacon, 

V.-C., if tho testator had been domiciled abroad (which, on appeal, he was held 
not to be) tho duty would have been payable). It has been said, moreovor, 
that where there is any fund standing in this country in the names of trustees, 
in Consols or other property which has a gtta*t-local settlement, as Consols 
undoubtedly have, all the dividends having to be received in this country, and 
the persons who have to bo dealt with in respect of it being persons residing in 
this country, that fund is subject to tho duty (A.-G. v. Campbell , supra , per 
Lord II ATiTERLEY , L.C., at p. 528). 

(<y) Lyall v. Lyall (1872), L. R. 15 Eq. 1 (at tho time of the life tenant’s death 
the foreign property had not boen remitted by the foreign executors to the 
British trustees, and the duty was held not to be payable) ; see also Re Smith's 
Trusts , supra, per Stuart, V.-C., at p. 599 (there is a difference where tho 
trustees of the fund are othor than the trustees of the foreign will). 

(k) Semble , the duty is payable even if the property is locally situate abroad 
at the time of the life tenant’s death, provided that the British settlement has 
been actually creatod. 

(i) Re Cigala's Settlement Trusts (1878), 7 Ch. D. 351. 

m Lyall v. Lyall, supra; Lord Advocate v. Gibson (1882), 20 Sc. L. R. 161 ; 

A.-G* v. Felce (1894), 10 T. L. R. 337 ; A.-G. y. Jewish Colonization Association, 
supra. 

(&) See note (< d ), p. 274, ante , 
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Country (l) or abroad (m), succession duty is chargeable upon the 
death of a life tenant under the settlement, even though the 
property may then be locally situate abroad (w). 

377. Where a person domiciled abroad has not an absolute 
interest in, but merely a general testamentary power of appoint- 
ment over, personal property forming the subject of a British 
settlement (n), whether created by inter vivos disposition (o) or 
under a direction in a will ( p ), and the power is exercised, the 
property is chargeable with succession duty upon the appointor’s 
death, when the appointees become beneficially entitled in 
possession. 

378. It is immaterial, whatever the other circumstances, 
whether the person entitled upon the death is domiciled in this 
country or abroad ( q), and whether he or the settlor was a British 
subject or an alien (r). 

Sect. 8. — Exceptions from the Charge of Duty . 

Sub-Seot. 1 . — Interests surrendered , destroyed , or transmitted . 

379. No person is chargeable with succession duty in respect of 
any interest surrendered by him, or extinguished, before the 
19tli May, 1858 (s). 


(l) See cases cited in note (j), p. 275, ante. 

(m) Be Cigala's Settlement Trusts (1878), 7 Ch. D. 351 ; A.-G. v. Jewish 
Colonization Association , [1901] 1 K. B. 123, C. A. 

(?*) See note (d), p. 274, ante. Semite, the duty is payable whether tho pro- 
perty is locally situate in this country or abroad at the time of the appointor’s 
death. 

(o) Be Lovelace (1859), 4 De G. & J. 340, C. A. ; approved, Wallace v. A.-G., 
Jcves v. Shad well (1865), 1 Ch. App. 1, per Lord Cranworth, L.C., at 
p. 9. 

( p ) Be Wallop's Trust (1861), 1 Do G. J. & Sm. 656, C. A. ; approved, 
Wallace v. A.-G., Jeves v. Shadwell , supra , per Lord Oranworth, L.O., at 
p. 9. The result is the same notwithstanding that the general power of 
appointment has taken effect upon a death after the 18th May, 1853, so that 
on making the appointment, the appointor is, undor tho Succession Duty Act, 
1853 (16 & 17 Viet. c. 51), s. 4, deemed to bo entitled, at the time of exorcising 
such power, to the property appointed (Be Wallop's Trust , supra). 

(q) Be Lovelace , supra; Re Badart'3 Trusts (1870), L. R. 10 Eq. 288 ; Lyall v. 
Lyall (1872), L. R. 15 Eq. 1 ; Re Cigala's Settlement Trusts, supra ; Lord Advocate 
v. Gibson (1882), 20 Sc. L. R. 161; A.-G. v. Felce (1894), 10 T. L. R. 337; 
A.-G. v. Jewish Colonization Association , supra. 

(r) Where a person, whether a British subject or an alien, becomes entitled 
to property under a British settlement, vested in British trustees, lie is liable to 
pay, succession duty, whether the settlement was made by a British subject or 
an alien, whether it was made by deed or will, and wherever the property is 
locally situate (Lyall v. Lyall , supra , per Romilly, M.R., at p. 10, stating the 
effect of the decision of the H. L. in A.-G. v. Campbell (1872), L. R. 5 H. L. 524) ; 
see also Be Lovelace , supra , per Turner, L.J., at p. 352 ; Lord Advocate v. 
Gibson , supra , per the Lord Ordinary (M’Laren), at p. 162. In the following 
oases the settlor was an alien ; — Be Badart's Trusts , supra (long resident, how- 
ever, in this country); A.-G. v. Felce, supra ; A.-G. v. Jewish Colonization 
Association, supra. 

{*) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), B. 18. 
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Wheite, uhder a paramount power, the title td property is 
divested and destroyed, any presumptive claim to succession duty 
under the title so destroyed is defeated also (t). 

Where the interest of a successor in personal property has, 
before it has fallen into possession, passed by reason of death to 
another successor or successors, only one duty is payable in respect 
of the interest when it falls into possession (a). 

Sub -Sect. 2 .— Where the Successor is also the Predecessor • 

380. A successor is not chargeable with duty upon a succession 
taken under a disposition made by himself, provided that the 
property was in possession when the disposition was made ; and no 
person is to be charged with duty upon the termination of any 
charge, estate, or interest created by himself provided that the 
property was in possession when the charge etc. was created (I b ). 

Sub-Sect. 3. — Where Money Consideration given . 

381. There is no succession, as between vendor and purchaser, 
in respect of property the right to possess which arises upon 
death under a contract bond fide made for valuable considera- 
tion in money or money’s worth (c). 


(0 AML v. Sdborne (Karl), [1002] 1 IC. B. 388, 401. C. A. (a joint general 
power of appointment w hi oil enabled the donees to create estates which could 
not he derived from thoso vested in them by default of appointment). If tho 
estatos that can he created under the power, and those limited in default of 
appointment are co-oxtoiisivo, quaere, an acceleration within the meaning of the 
Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 15 (ibid., per Collins, M.R., 
at p. 397). There may bo cases in which a power of appointment ought to be 
regarded as a suporadded mode of disposition of tho property which is subject 
to tho power [ibid., per Stirling, L.J., at p. 400). Compare also Re Warner's 
Settled Estates, Warner to Steel (18S1), 17 Ch. I). 711, per Jessel, M.B., at 
p. 713 ; and see p. 294, post. 

(a) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 14. As to a legacy 
charged upon etc. real estate, which, in the case of a person dying on or after 
the 1st July, 1888, is chargeable with succession duty as a succession to personal 
property (Customs and Inland Revenue Act, 1888 (51 & 52 Viet, c. 8), s. 21 (2) ), 
compare A.-G, v. Cleave (1873), 31 L. T. 86, whore, at p. 90, Beam well, 13., 
expressed great doubt whothor, even supposing the legacy before the court 
could bo dealt with as a succession under s. 14, the Crown would not be entitled 
to two duties. 

(b) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 12. 

(c) Flayer v. Rankes (1863), 3 De Gh J. & Sm. 306, per Lord Westbury, L.C., 
at p. 311; Fryer v. Morland (1876), 3 Ch. D. 675, 682; Lord Advocate v. Fife 
(Earl) (1883), 21 Sc. L. R. 151. As to what is not a sale conferring exception 
from duty, see Flayer v. Rankes , supra (release of possible future dower out of 
non-existing es f ates; secus , scmble , where the right was presently existing 
(Lord Advocate v. Sidgwick (1877), 14 Sc. L. R. 522, per the Lord President 
(Indus), at p. 526) ) ; De llechberg v. Beeton (1888), 38 Oh. D. 192 (purchase of 
reversionary property by trustees of will out of trust estate) ; A.-G. v. Johnson , 
[1903] 1 K. B. 617, C. A. (payment of sum to a charity in consideration of life 
annuity of 5 per cent, to payer, and to his wife if she survived him). See also 
Succession Duty Act, 1853 (16 & 17 Viet. o. 51), s. 17 (bonds or contracts made 
bond fide for valuable consideration in money etc. for payment of money etc. 
upon the death of any other person, and moneys payable under policies of life 
insurance to assured or his assignees, do not confer successions ; but secus as to 
any disposition or devolution thereof, if otherwise such as to confer a succession). 
The exception from duty in s. 17 does not apply only to cases in which the 
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The valuable consideration need not represent the exact 
value which the subsequent casualty of an early death may show 
the right to the property to have had (d). 

Where the consideration is partial, and becomes payable upon 
the death, the succession is diminished by the amount of the 
consideration so payable ( e ). 

The exception is excluded altogether where the valuable con- 
sideration given does not consist solely of money or money’s 
worth (/). 

Marriage, although a valuable consideration, is not a con- 
sideration in money or money’s worth, and property the right to 
possess which upon death arises under a contract in consideration 
of marriage is not excepted from duty, evon in favour of persons 
coming directly within that consideration (g). The result is the 
same where, on a marriage, mutual obligations for the payment of 
money upon death are entered into (h). 

382. No succession duty is payable in respect of the increase 
accruing to a successor upon the determination of a lease, provided 
that, at its date(i), it purported to be a lease at rack rent(fe). If 
anything more than the rent reserved by tho lease, beyond what is 
ordinarily involved in the relation of landlord and tenant, is 
contracted to be given, unless it can be shown on tlio face of 
the lease that such additional contract could not bo a burden on 
the lessee, the lease does not purport to bo at a rack rent (l). 

Sub-Sect. 4. — IVhere other Death Duty eharyeahle and exempted. 

383. Succession duty is not chargeable under the will or intes- 
tacy of a deceased person, where the net principal value of the 
property, real and personal, in respect of which estate duty is 
payable on his death, exclusive of property settled otherwise than 


relation of debtor and creditor subsists [Oldfield v. Preston ( 1 «S<>2), 3 Do G. F. & 
J. 398, 0. A., per Turn eh, L.J., at p. 419), but no duty can attach in respect of 
what arises simply and merely from tho contract (ibid., at p. 418), as, e.y. f tho 
benefit under a tontine (ibid.). Where a father subscribes to a tontine in the 
name of his son, there is an immediate advancement, and no succession is 
created (ibid., at p. 419). As to the essential requisites of a contract which is 
not to create a succession, see Floyer v. JUvnkee (1883), 3 I)e G. J. & Km. 30G, per 
Lord Westbury, L.C., at p. 313. It has been said that s. 17 was enacted c.v 
cauteld (Fryer v. Mortand (1876), 3 Ch. D. 675, per Jessel, M.E., at pp. 685, 
686 ). 

(d) Lard Advocate v. Fife (Earl) (ISS3), 21 Sc. L. 11. 151, per the Lord Ordinary 
(Fraser), at p. 156. 

(e) Brown v. A.-G. (1898), 79 L. T. 572, II. L. 

(/) A.-G. v, Matkdonnell (1893), 32 L. E. Ir. 574, per Patj.es, C.B., at 
p, 593. 

( g ) Floyer v. Bankes , supra, per Lord Westbuiiy, L.O., at p. .312. 

(h) Lord Advocate v. Sidy %viek (1877), 14 So. L. E. 522; A.-G. v. Bathdannell, 
supra. 

(*) Semite, leases in which rents are reserved to commence from a futuro date 
are excluded from the exception (A.-G. v. Longford , [1909] 2 I. E. 436, per 
PAXLES, O.B., at p. 442). 

(k) Succession Duty Act, 1853.(16 & 17 Viet. c. 51b s. 20. A rack rent is a 
rent of the full value of the tenoment or near it (2 Bl. Com. 43). 

,(Q A.-G. y. Longford , supra, per Palles, O.B., at p. 443. 
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by his will, does not exceed £1,000, and estate duty has been paid Bbot.s. 
upon such value (to). Exceptions 

from the 

384. In the case of successors, whose succession arises through Charge 

devolution by law before the 80th April, 1909, or, if it arises under of Duty. 


a disposition, whore the first succession under the disposition Exemption 
arises before that date(?i), and who are lineal ancestors or lineal from the 
issue of the predecessor, or husbands or wives of persons so related, 1 P er cent * 
the exemption from succession duty where estato duty has been ccnti ?ate of 
paid applies generally, without regard to the value of the estato, and succession 
whether the property is settled or not (o), and, in the case of such dufc y wj 16 ™ 
successors, whore the property is settled, and the estate duty has paidO) upon 
been paid in respect of it since tho date of the settlement, the the property 
exemption continues to apply until the death of a person on whose itself » 
death estate duty would be again payable if the property then 
passed ( p ). 

In tho case of any such successor, who dies before becoming ( 2 ) in the 
entitled in possession, the payment of estato duty in his estate dcad r , evei> 
upon tho value of his expectant interest in property comprised in a estate. 8 
settlement (q) satisfies the claim for succession duty under the 
settlement upon the subsequent death of the life tenant in respect 
of such interest (r). 

385. In cases whore, although succession duty under the Other cases. 
Succession Duty Act, 1853 (s), is payable, notwithstanding that 
estate duty is also chargeable, the additional succession duty 
imposed by the Customs and Inland Revenue Act, 1888(0, is 
not payable (u)- 

No person charged with the duties on legacies and shares 


(m) Finance Act, 1894 (57 & 58 Viet. c. 30), s. 16 (3). Tho payment of the 
fixed duty of 30s. on tho atlidavit or inventory in conformity with tho Customs 
and Inland Revenue Act, 1881 (44 & 45 Viet. c. 12), s. 33 ( i.e in the caso of 
persons dying before 2nd August, 1894), is to he deemed to bo in full satisfaction 
of any claim, to succession duty in respect of the estato or effects (e.y., leaseholds) 
to which such affidavit otc. relates (Customs and Inland llovonue Act, 1881 
(44 & 45 Viet. c. 12), s. 36). 

(?i) Finance (1909-10) Act, 1910 (10 Fdw. 7, c. 8), s. 58 (2), (4). 

(o. Financo Act, 1894 (57 & 58 Viet. c. 30), s. 1, and Sched. 1. (3), (5). 

(p) Ibid., s. 5 (2); as amended by Finance Act, 1898 (61 & 62 Viet. c. 10), 
s. 13. 

(g) See p. 197, ante. 

\r) Finance Act, 1894 (57 & 58 Viet, c, 30), s. 1, and Sched. I. (5). If the 
estato duty is not paid upon the full value of tho reversioner’s interest in conse- 
quence of the deduction of dobts etc. in his estate, sembk, the proportionate 
claim for succession duty under the settlement revives accordingly (compare Lord 
Advocate v. Mackenzie's Trustees (1905), 42 Sc. L. R. 584). Where tho rever- 
sioner under the settlement died prior to tho 2nd August, 1894, the payment of 
probate duty, under the Customs and Inland Revenue Act, 1881 (44 & 45 Viet, 
c. 12), in his estate, in respect of his interest in tho personal property, including 
leasehold property, comprised in such settlement, satisfies the. claim for 
succession duty at 1 or lj per cent, under the settlement, upon the life tenant’s 
death, in respect of such interest (ibid., ss. 36, 41 ; Re flay garth* 8 Trusts (18S3), 
22 Ch. D. 545). 

(s) 16 & 17 Viet. c. 51, s. 10. 

(t) 51 & 52 Viet. c. 8, s. 21 (1). 

(u) Finance Act, 1894 (57 & 58 Viet. o. 30), 0 . 1, and Sched. I. (3). 
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, Estate and Other Death Duties. 

of personal estate (a) under the Legacy Duty Acts in force on the 
19th May, 1853 (b), is chargeable with succession duty in respect 
of the same acquisition of the same property (c). 

Succession duty is not payable by any person in respect of , a 
succession who, if it were a legacy bequeathed to him by the 
predecessor, would be expressly ( d ) exempted from the payment of 
duty in respect of it under the Legacy Duty Acts in force on the 
19th May, 1853 (e). 


Sub-Sect. 5. — Small Successions. 

386. Where the whole succession or successions derived from 
the same predecessor and passing upon any death to any person or 
persons do not amount in money or principal value to £100, no 
succession duty is payable in respect of any portion thereof (/). 

Sub-Sect. 6 . — Property not yielding Income. 

387. Where a succession comprises any articles of plate, furni- 
ture or other things, not yielding any income, and given to or for 
the benefit of, or so that they are enjoyed by, different persons 
in succession, no succession duty is payable while they are so 
enjoyed in kind only by any person or persons not having any 
power of selling or disposing of them, so as to convert them into 
money or other property yielding an income ( g ). 

(u) Where the death of the testator occurred before the 1st July, 1888, such 
duties would extend to legacies out of real* property, or to the proceeds of the 
sale of real property arising under a trust for, or power of, conversion in his will 
(Stump Act, 1815 (55 Geo. 5, c. 181), Schcd., Part II I. ; Revenue Act, 1815 
(8 & 9 Viet. o. 7G), s. 4). 

(b) Succession Duty Act, 1853 (10 & 17 Viet. c. 51), s. 1. 

M Ibid., s. 18. Accordingly, whero, upon tho death of a life tenant under a 
Fottlemont, the property comprised therein, or some portion thereof, passes to the 
legatees or next of kin of tho person originally entitled under tho settlement, or 
hie assignee, and there is, therefore, a presumptive claim for succession duly 
umlor tho settlement and a claim for legacy duty under the dead person’s will 
or intestacy, in respect of the same property, tho claim for succession duty on 
such property is displaced by tho claim for legacy duty ( A.-G . v. Littledale 
(1871), L. R. 5 H. L. 290, 301 ; T Volrerton (Karon) v. A.-G., [1898] A C. 535). 
If the legacy duty is not paid upon the full value of the dead person’a interest 
in consequence of the deduction of debts etc. in his estate, semble , the propor- 
tionate claim for succession duty under the settlement revives accordingly 
(compare Lord Adrocate v. Mackenzie's Trustees (1905), 42 Sc. L, R. 584). If the 
beneficiary is not expressly “ charged ” with legacy duty, semble, the claim for 
succession duty is unaffected. As to what is not tho same acquisition of tho 
same property, see A.-G. v. Mitchell (1881), 6 Q. B. D. 548 (legacy duty paid 
on death of testator before 1853, and succession duty payable on death, after 
1853, of donee of general power exorcised by deed). 

(d) A.-G. v. Fitzjohn (1857), 2 II. & N. 465, 475. 

(c) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s, 18; see Stamp Act, 
1815 (55 Geo. 3, o. 184), Sched., Part III. ; Legacy Duty Act, 1799 (39 Geo. 3, 
c.* 73), s. 1 ; and pp. 239 — 242, ante. 

(/) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 18. Where the death 
occurred prior to the 1st June, 1889, and the whole of the property comprised 
in such succession etc. amounted to £100 or upwards in principal value, any 
individual succession forming part thereof, the taxable value of which was less 
than £20, was not liable to succession duty (ibid.). The exemption was withdrawn 
by the Customs and Inland Revenue Act, 1889 (52 & 53 Viet. c. 7), s, 10 (2). 

(. fj) Legacy Duty Act, 1796(36 Geo. 3, o. 52), s. 14, incorporated in Succession 
Duty Act, 1853 (16 & 17 Viet. o. 51), s. 32. 
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In the caso of objects which appear to the Treasury to be of 
national, scientific, historic, or artistic interest, the duty is only 
chargeable when the property is sold, and then only in respect of 
the last death on which the property passed ( h ). 

No succession duty is payable in respect of an advowson or 
church . patronage comprised in a succession until the same, or 
some right of presentation, or some other interest in or out of the 
advowson etc., is disposed of by the successor or in concert with 
him for money or money’s worth (i). 

No. succession duty is payable in respect of timber, trees, or wood 
growing on land comprised in an estate in respect of which estate 
duty is payable on the death of a person dying after the 29th April, 
1910, until sold(;). 

Nor, in cases not governed by this provision, is any succession 
duty payable in respect of the proceeds of the sale of timber etc. 
comprised in a succession (in cases where the duty is payable 
annually upon sale moneys) where the sales, after deduction of 
all necessary outgoings of the year, do not exceed in value ^£10 net 
in any one year (k). 

Sub-Sect. 7 .—Money applied to Payment oj Duty . 

388 . Succession duty is not payable upon money applied to the 
payment of duty on a succession according to a trust for that 
purpose (l). 

Sub-Sect. 8. — Early Cesser of Limited Interest. 

389 . In the case of a successor to real property, of which he is 
not competent to dispose, who dies within four and a half years of 


(h) Finn no Act, 1890 (59 & (30 Yict. c. 28), s. 20, Finance (1909-10) Acti 
If) 1 0 (10 Eilw. 7, c. 8), s. 03; see uJso note (m), p. 202, ante. 

(V) Succession Duty Act, 1833 (16 & 17 Viet. c. .01), s. 24. A right of pre- 
sentation cannot now bo transferred (Boncfices Act, 189S (61 & 62 Yict. c. 48), 
r,l(l)(b)). 

(/) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 61 (5). 

(/c) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 23. Where the 
successor is competent to dispose of the property, soe noto (k), p. 288, post . 

(7) Ibid., s. 18. A direction in a will to pay all legacies free of legacy duty 
does not covor succession duty in respect of a boquest of leaseholds (iic Johnston , 
Cockerell v. Essex (Earl) (1884), 26 Oh. D. 538, 534). A direction to pay nut of 
rcsiduo all legacy duty and succession duty in respect of “ legacies '* and 
“ annuities” does not cover the succession duty in respect of a life interest in real 
estate (Be King's Trusts (1892), 29 L. R. Ir. 401). A direction to pay rent- 
charges “ without any deductions except for legacy duty and income tax” does 
not cover succession duty where that duty and not legacy duty is chargeable (Be 
Bayer , Bayer v. Bayer , [1903] 1 Ch. 685). A direction to pay a jointure 
“ without any deduction or abatement whatsoever ” for “ taxes ” etc.. entitles 
the jointress to receive the jointure without deduction for succession duty 
( Floyer v. Bankes (1863), 3 De Gh J. & Sin. 306, 316). A direction to raise a 
u net ” sum means that the succession duty chargeable in respect of such sum 
is to be provided out of another part of the appointed property (Be Saunders, 
Saunders v. Gore , [1898] 1 Ch. 17, 0. A.). A direction by a testator to pay out 
of a particular fund tbe succession duty payable “ in consequence of his death” 
covers the succession duty chargeable on property of which he was tenant for 
life (Poulett (Earl) v. Hood (1806), 35 Beav. 234, 213). See also note (/), p. 296, 
post ; and p, 240, ante. 
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Estate and Other Death Duties. 

becoming entitled to the beneficial enjoyment of the property, so 
much of the duty as, at the time of his death, has not become 
payable ceases to be payable (m). 

It is so, also, in the case of a successor to an annuity out of, 
or life interest (chargeable by way of annuity) in, personal property, 
whose interest ceases by the death of any person before four years* 
payments of the annuity or income have become due and payable (n). 

Sect. 4. — Hates of Duty. 

390 . The degree of relationship subsisting between the “ suc- 
cessor ” and the “ predecessor” determines the rate of duty chargeable 
in respect of the succession (o). 

391 . The rates of succession duty in respect of successions arising 
through devolution by law before the 80th April, 1909, and in 
respect of successions arising under dispositions, where the first suc- 
cession under the disposition arises before that date (p), and whore 
the property is chargeable with estate duty, are as follows (q ) : — 

In the case of lineal issue, or of a lineal ancestor, of the predecessor, 
there is no succession duty (7‘). In the case of a brother or sister, or 
of a descendant of a brother or sister, of the predecessor, the rate of 
succession duty is 3 per cent. In the case of a brother or sister of 
the father or mother or of a descendant of a brother or sister of 
the father or mother of the predecessor, tho rate is 5 per cent. In 
the case of a brother or sister of a grandfather or grandmother, or 
of a descendant of a brother or sister of a grandfather or grand- 
mother, of the predecessor, the rate is 6 per cent. In the case of a 


(m) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 21. Where the 
succession is upon a death occurring before tho 2nd August, 1S94, and the 
successor is competent, i.e., in point of quantity of interest (A.-G. v. Ifulldt 
(1857), 2 II. & Is 7 . 368), to dispose by will of a continuing interest in tho real 
property, the instalments unpaid at his death do not cease to bo payable, but 
constitute a continuing charge on his interest in the property in exoneration of 
bis other property, and are payable by tho owner for the time being of that 
interest (Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 21 ; Customs and 
Inland Revenue Act, 1888 (51 & 52 Yict. o. 8), s. 22 (3) (a)). A successor is 
competent to dispose etc. if the interest to which he succeeds has in it a poten- 
tiality which ripens into a power to dispose by will ( Lilford (Lord) v. A.-G. 
(1867), L. R. 2 H. L. 63, 71 (a tenant in tail who disentailed and owned the fee 
simple at his death) ). 

(n) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 32, embodying Legacy 
Duty Act, 1796 (36 Geo. 3, c. 52), ss. 8, 12 ; see p. 212, ante, 

(o) Succession Duly Act, 1853 (16 & 17 Yict. c. 51), s. 10. 

(y>) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 58 (4). 

(<?) Succession Duty Act, 1853 (16 & 17 Yict. c, 51), s. 10; Finance Act, 
1894 (57 & 58 Viet. c. 30), s. 1, and Sched. I. (3). 

(r) One per cent, duty is imposed by tho Succession Duty Act, 1853 (16 & 17 
Yict. c. 61), s. 10, but it is not payable under tho will or intestacy of the 
deceased, or under his disposition or any devolution from him under which 
respectively estate duty has boen paid, or under any other disposition under 
which estate duty has been paid (Finance Act, 1894 (57 & 58 Viet. o. 30), s. l f 
and Schcd. I. (5) ). And the one per cent, duty is not payable in respect of any 
succession to property (e. g.> leaseholds) according to the value whereof (i.e., in 
the case of persons dying before the 2nd August, 1894) duty has been paid on 
the affidavit, or inventoiy, or account, in conformity with the Customs and 
Inland Revenue Act, 1881 (44 & 45 Yict. c. 12) (ibid., s. 41). 
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person in any other degree of collateral consanguinity to the pre- 
decessor, or in the case of a stranger in blood (s) to him, the rate is 
10 per cent. 

Where, however, the property is not chargeable with estate duty, 
succession duty at 1 per cent., with an additional £ per cent., making 
l^per cent, together, is chargeable in the case of lineal issue, or of 
a lineal ancestor, of the predecessor, and in the case of a person more 
distantly related co the predecessor, or in the case of a stranger in 
blood to him, an additional 1J per cent, is chargeable over and 
above the rates set out in the last paragraph (£). 

392 . Where the succession arises through devolution by law on 
or after the 30th April, 1909, or, if it arises under a disposition, 


($) Natural children, not legitimated, evon if acknowledged by tho lather, 
aro chargeable with duty as strangers in blood ( Atkinson v. Anderson (1882), 21 
Ch. J). 100), Seats, Semite , if legitimated according to tho law of tho father’s 
domicil {Re Grey's Trusts , Grey v. Stamford, [1892] 3 Oh. 88). See also, 
on this point, note {d), p. 243, ante. Prior to the JDocoasod Wife’s Sister’s 
Marriage Act, 1907 (7 Edw. 7, c. 47), this rate was operative in the case of the 
sistor of a deceased wife, with whom the husband hod gone through tho form 
of marriage, unless thero was such a blood relationship between tho successor 
and tho predecessor as to lead to tho payment of a lower rato. 

(£) Tho additional duties at tho rates of J per cent, and li per cent, 
respectively wero imposed by tho Customs and Inland lvovenuo Act, 1888 
(31 & 52 Viet. c. 8), s. 21 (1), in respect of every succession referred to in 
tho Succession Duty Act, 1833 (10 & 17 Viet. c. 31), s. 10, and in respect of 
every logacy which, under s. 21 (2) of tho Customs and Inland Rovonao Act, 

1888 (51 & 32 Viet., c. 8), is a succession to personal property, upon tho death 
of any person dying on or after tho l^t July, 1888. Tho additional duty, how- 
ever, is not payable upon tho interest of a successor in leaseholds passing to 
him by will or devolution by law, or in property included in an account 
according to tho value whereof duty is payable under tho Customs and Inland 
Revenue Act, 1881 (44 & 45 Viet. c. 12) (proviso to s. 21 (1) of the Customs and 
Inland Rovonuo Act, 1888 (51 & 52 Viet. c. 8)), and gifts for charitable pur- 
poses wore not subject thorcto (Succession Duty Act, 1853 (18 & 17 Viet. c. 51), 
s. 10 ; Lord Advocate v. Marshall (1893), 30 Sc. L. lb 399). In the caso of succes- 
sions upon deaths occurring on or after tho 1st J une, 1889, and before the 1st Juno, 
189G, whole estate duty under the Einanco Act, 1S94 (57 & 38 Viet. c. 30), is 
not chargeable (comparo ibid., s. 1, and Schcd. 1. (4)), temporary estate duty is 
payable in addition to tho succession duty (Customs and Inland Revenue Act, 

1889 (52 & 53 Viet. c. 7), s. G (4), (7) ) — (A) where tho value of any,' succession, 
chargeablo with succession duty, exceeds £10,000, and (B) whero the value of 
any succession to real property under the will or intestacy of any person so 
dying, chargeablo with succession duty, docs not oxceod £10,000, hut such 
value, together with tho value of auy other benefit taken by tho successor under 
such will oto., exceeds £10,000 {tbid., s. 6 (1)). The temporary estato duty, 
however, is not payable as an addition to the succession duty upon the value of 
leaseholds passing by will or devolution by law, or of property in respoct of 
which temporary estato duty has boon paid as an addition t'o account duty 
(Customs and Inland Revenue Act, 1889 (52 & 03 Viet. c. 7), s. 6 (3) ). In tho 
caso of a succession confericd upon a person for life, and afterwards upon 
others liable to the same rate of succession duty, the temporary estato duty is 
payable, if the succession exceeds £10,000 in value, notwithstanding that tho 
rospoctivo intorests of tho bonoficiarios, taken separately, may not exceed that 
value respectively (A.-Q. v. Aberdare {Lord), [1892] 2 Q. B. 684, 693). Tho 
rate of the temporary estate duty is £l for every full sum of £100, and for any 
fraction of £100 over any multiple of £100, of tho value of tho succession 
(Customs and Inland Revenue Act, 1889 (52 & 53 Viet. c. 7), s. 6 (2 ) ). As to 
temporary estato duty, generally, see Customs and Inland Revenue Act, 1889 
(52 & 53 Viet. c. 7), ss. 6—9. 
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where the first succession under the disposition arises on or aftefc 
that date, the rate of duty in the case of lineals is 1 per cent, (w) ; 
and it is so also in the case of the husband or wife of the pre- 
decessor ( u ) (who, prior to that date, were specifically excepted from 
the duty (v)). In the case of other persons, 5 per cent, is substituted 
for 3 per cent., and 10 per cent, for 5 per cent, and 6 per cent. (w). 

The 1 per cent, duty last referred to is not, however, levied: 
(1) Where the principal value of the property passing on the death 
of the deceased (i.e., in the case of a succession arising through 
devolution by law, the person on whose death the succession arises, 
and in the case of a succession arising under a disposition, the 
person on whose death the first succession thereunder arises (a)), in 
respect of which estate duty is payable (other than property in 
which tho deceased never had an interest, and property of which 
the deceased never was competent to dispose, and which on his 
death passes to persons other than the husband or wife, or a lineal 
ancestor or descendant of the deceased) does not exceed £15,000, 
whatever may be the value of the succession ( b ) ; or (2) where the 
amount or value of the succession or legacy, together with any 
other successions, legacies, residue, or share thereof (c), derived by 
the same person from the predecessor, testator, or intestate, does 
not exceed £1,000, whatever may be tho principal value of such 
property (d ) ; or (3) where the person taking the succession is the 
widow, or a child under twenty-one, of the predecessor, and the 
amount etc. of the succession etc., together with etc., does not exceed 
£2,000, whatever etc, (c). 

393. Any successor who has been married to a person of nearer 
consanguinity to the predecessor pays the same rate of duty only as 
such person would have been chargeable with (/). 

Where property becomes subject to a trust for any charitable 
or public purposes under any disposition which, if made in favour 
of an individual, would confer on him a succession, duty at the rate 
of 10 per cent, (g ) is payable in respect of the property (h). 


(u) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), a. 58 (2), (4). The duty is 
to be paid notwithstanding any repeal effected by or anything contained in the 
Finance Act, 1894 (57 & 58 Yict. o. 30) (except e. 16 (3) thoreof), or any other 
Act (Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), a. 58(2)). The provision 
saving bond fide purchasers and mortgagees, for value in money or money’s 
worth, of an interest in expectancy, before the 30th April, 1909, which obtains 
in the case of the increased estate duty under the Finance (1909-10) Act, 1910 
(10 Edw* 7, c. 8), s. 64 (soo p. 205, ante), obtains also in tho case of the increased 
succession duty (ibid., r. 64). 

(v) See note (c), p. 280, and note ( t ), p. 242, ante . 

(to) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 58 (1), (4). As to 
purchasers and mortgagees, see note (w), supra* 

(a) Ibid., s. 58 (3). 

lb) Ibid., s. 58 (2) (proviso) (a). 

(c) Ibid., s. 58 (3). 

Id) Ibid., 8. 58 (2) (proviso) (b). 

(e) Ibid., s. 58 (2) (proviso) (c). 

(/) Succession Duty Act, 1853 (16 & 17 Viet. o. 51), s. 11, 
for) See note (t), p. 283, ante. 

(A) Succession Duty Act, 1853 (16 & 17 Viot. c. 51), s. 16. See titles 
C&ABITIES, Vol. IV., p. 205 ; Coeporationb, YoL VIIL, p. 378. 
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Where any person takes a succession under a disposition made 
by himself, then, if at the date of the disposition he was entitled 
to the property comprised in the succession expectantly on the 
death of any person dying after the 18th May, 1858, and such 
person dies during the continuance of the disposition, he is charge- 
able with duty on his succession at the same rate as he would have 
been chargeable with if no such disposition had been made (i). 

394. Where the interest of any successor in any personal 
property has, before he has become entitled to it in possession, 
passed by reason of death to any other successor or successors, the 
duty is to be at the highest rate which, if every such successor had 
been subject to duty, would have been payable by any one of 
them (j). 

If any succession has, before the successor has become entitled 
to it, or to the income of it, in possession, become vested by 
alienation, or by any title not conferring a new succession, in any 
other person, then the duty payable in respect "of the succession is 
to be paid at the same rate as it would have been payable at if no 
such alienation had been made or derivative title created ( k ). 

Where the title to any succession is accelerated by the surrender 
or extinction of any prior interest, then the duty on the succession 
is payable in the same manner as it would have been payable if no 
such acceleration had taken place (/). 

If under f’nnflieting titles there are rival claimants to a deceased 
person’s real property, and the claimants agree to a compromise, 
the liability to succession duty does not follow the compromise, but 
depends upon tho rights of the parties under the title which is 
permitted to stand ( m ). 
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(i) Succession Duty Act, 18. r >3 (1G & 17 Yicfc. c. 51), s. 12; and see A.-G . v. 
Sibthorp (1858), 3 11. & N. 424 ; Jinrybmohe {Lord) v. A.-O. (18(31), 9 H. L. 
Cas. 150; A.-G. v. Floycr (18G2), 9 II. L. Oas. 177 ; and compare Lord Advocate 
v. Constable's Trustees (1880), 17 Sc. L. 11. 611 (substituted security by now 
disposition). 

(j) Succession Duty Act, 1833 (16 & 17 Viet. c. 51), s. 14. The claim to 
succession duty under the original title may, however, bo defeated by a claim 
to legacy duty under a derivative title (see note (c), p. 280, ante). 

(7c) Ibid., s. 15. The time of tho alienation fixes the rate (S.-O. v. Law 
Reversionary Interest Society (1873), L. R. 8 Excb. 233, 'per Cleasby, 13., at 
p. 239). Where on the 19th May, 1833, any reversionary “property” 
expectant on death was vested, by alienation or other derivative title, in any 
other person than tho person who was originally entitled thereto under a 
disposition or devolution by law, tho person in whom such property wa9 vested 
is chargeable with duty in respect thereof as a succession at the same time and 
at tho same rate as the person originally entitled would have been chargeable 
with if no such alienation bad been made or derivative title created (Succession 
Duty Act, 1833 (16 & 17 Viet. c. 51), s. 15). Compare A.-G. v. Rushton (1864), 
2 II. & 0. 812 (an heir-at-law treated as alionoe of his ancestor in respect of 
real property expectant on the death of a life tenant ; but compare Succession 
Duty Act, 1853 (16 & 17 Viet. c. 51), s. 5). If the person originally entitled 
would not have been chargoablo with duty, this part of the section is not applies 
able {Re Jenhineon (1857), 24 13eav. 64; A.-G. v. Ydv&'ton (1861), 7 H. & N. 
306 ; A.-G. v. Gardner (1863), 1 H. & 0. 639). 
fZ) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 15. 

(m) Lord Advocate v. Gordon (1895), 32 Sc. L. R. 532 ; Lord Advocate v. 
Christie* 3 Trustees (1905), 12 Scots Law Times, 690. In both cases, a disputed 
will was, on a compromise with the heir, which was sanctioned by the court, 
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Sect. 5. — Value Chargeable . 

Sub-Sect. 1 .— Gross Value . 

395. The value ( n ) for the purpose of succession duty of a 
succession to real property arising on the death of a person dying 
after the 1st August, 189-1, is, where the successor is competent to 
dispose of the property within the meaning of the Finance Act, 
1894 (o), the principal value of the property (p), ascertained in the 
same manner as it would bo under the provisions of that Act for the 
purpose of estate duty ( q ), after deducting the ostate duty payable 
in respect of it on the death, and the expenses (if any) properly 
incurred of raising and paying the duty (r). 

Where any body corporate, company, or society become entitled 
as successors to any real property, the duty in respect of the property 
is to be assessed upon its principal value («). 

Where property becomes subject to a trust for any charitable 
or public purposes under a disposition which, if made in favour of 
an individual, would confer on him a succession, the amount or 
principal value of the property is the value chargeable with duty (f). 

396. Subject as above and to the exceptions stated later (u ) , 
the intorest of every successor in real property is to be considered 
to be of the value of an annuity equal to the annual value (w) of 


allowed to stand. In tho first caso, tho action was against the heir who got the 
property, and in the second caso, against tho trustees of tho will who parted with 
it. Ss. 37 and 39 of the Succession L)uty Act, 1853 (16 & 17 Yict. c. 51), do not 
apply, although it would bo otherwise as to s. 37, where tho duty was paid and 
the will was afterwards sot-aside ( Lord Advocate v. Christie's Trustees (1905), 12 
Scots Law Times, per the Lord Ordinary (STORMONTil Dabt/ing), at p. 693). If 
the property is personal, and the succession is compounded for etc., the Legacy 
Duty Act, l79(i (36 Geo. 3, c. 52), s. 23, incorporated in the Succession Duty 
Act, 1853 (16 & 17 Yict. c. 51), s. 32, applies ; see pp. 244, 249, ante. 

(w) The principle underlying tho wholo statute is that when a person comes 
into possession of property on a death, the beneficial interest in it which then 
accrues to him, or tho increase of benefit which then accrues to him, is tho 
whole property which he so comes into possession of, and not tho difference in 
value between that property and the value of an estate or interest ho may have 
had in it before ho came into possession of it (A.-G. v. Noyes (1881), 8 Q. 13. 1). 
125, C. A., per LlNDLEY, J., at p. 132). 

(o) See p. 185, ante. 

(p) Finance Act, 1891 (57 & 58 Yict. c. 30), s. 18 (1). 

(q) Ibid., s. 18 (2) ; see p. 207, ante. 

(?) Ibid., s. 18 (l). 

(«) Succession Duty Act, 1850 (10 & 17 Yict. c. 51), s. 27. And it is so, also, 
where the corporation is successor by alienation (S.-G. v. Law Reversionary 
Interest Society (1873), L. R. 8 Exch. 233, 239). 

(t) Succession Duty Act, 1853 (16 & 17 Yict. o. 51), s. 16. 

(u) See pp. 287 — 289, post. 

(w) Tho value must be ascertained at the time of the accruer of tho succession, 
and when the property is at that time yielding or capable of yielding annual 
income the full present actual yearly value of tho property in its existing stato 
or mode of enjoyment is the subject of assessment (A.-G. v. Sefton (Earl) (1865), 
11 H. L. Gas. 257, per Lord Westbury, L.O., at p. 268). If the succession at 
the time of accruer neither yields nor is capable of yielding in its existing state 
any annual income, but yet is saleable, queers whether the property whioh forms 
the succession has not an annual value within the meaning of the Aot, namely, 
a value equal to interest at 3 per oent. on the sum that might have been 
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such property, after making such allowances as are hereinafter 
montioned ( x ), and payable from the date of his becoming entitled 
to it in possession, or to the receipt of the income or profits of it, 
during the residue of liis life, or for any less period during which 
he is entitled to it (t/), valued according to the tables provided for 
that purpose ( \z ). 

This rule applies equally to a purchaser or mortgagee to whom, 
before the 2nd August, 1894, an interest in expectancy, within 
the meaning of the Finance Act, 1894(a), in real property, was 
bond fide sold or mortgaged for full consideration in money or 
money’s worth (6), notwithstanding that he may become beneficially 
entitled in possession upon a death after that date, and may be 
competent to dispose of the property (c). 

397. Whore a successor, upon a death after the 1st August, 
1894, succeeds to agricultural property, within the meaning of the 
Finance Act, 1894 (d) f where there is no expectation of an increased 
income from the property, its annual value for the purpose of suc- 
cession duty is to be arrived at in the same manner (e) as,' under 
the provisions of that Act, for the purpose of estate duty (/). 

Where an advow’son or church patronage is comprised in a succes- 
sion, and it, or some right of presentation, or some other interest in 
or out of it, is disposed of by or in concert with the successor for 
money or money’s worth, the successor is chargeable with duty 
upon the amount or value of the money etc. (7). 

Where an estate in respect of which estate duty is payable on the 
death of a person dying after the 28th April, 1910, comprises land 
on which timber, trees, or wood are growing, succession duty is 
payable on the salo moneys (if any) of such timber etc. as in the 
case of estate duty (//). 


realised if the property had been sold at the lime of tho accruing of the 
succession (ibid.) ; so, also, pir Lord Chelmsford (ibid., at pp. 278, 279). See 
also Lord Advocate v. Duccleuch ( Duke ) (1888), 25 Sc. L. R. 249 (unlet shootings 
have an annual value). 

(a;) See p. 289, post. 

(y) The successor, although entitled in foe simple, is, in such cases,, charged 
only on an annuity commensurate with his personal enjoyment (Northumberland 
(Duke) v. A.-G ., [1905] A. C. 400, per Lord Dave*, at p. 410). 

(z) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), ss. 21, 31, and Schcd. 
This rule applies also where tho successor is competent to dispose of the property, 
if tho succession arose on a death beforo the 2nd August, 1894. 

(a) See p. 186, ante. 

(b) Finance Act, 1884 (57 & 58 Yict. c. 30), e. 21 (3) ; Bee p. 196, ante, 

(c) The ago of such purchaser or mortgagee at the date when ho becomes 
entitled in possession foiins the basis for calculating the life interest valuo 
(Northumberland (Duke) v. A.~G. f [1905] A. O. 406, per Lord Davey, at 
p. 419). 

(d) Finance Act, 1894 (57 & 58 Yict. c. 30) ; see p. 208, ante . 

(e) See p. 208, ante. 

(f) Financo Act, 1894 (57 & 58 Viet, c, 30), 8. 18 (2). 

(g) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 24, Seinble, the duty 
is only chargeable in the event of a sale, even whore the succession arose on a 
death after the 1st August, 1S94, and the * successor is competent to dispose of 
it, within the meaning of the Finance Act, 1894 (57 & 58 Viet. c. 30) ; see 
pp. 202, 281, ante . 

(ft) Finance (1909-10) Aot, 1910 (10 Edw. 7, c. 8), s. 61 (5) ; see p. 213, ant* 
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Chargeable. 


Fine received 
upon renewal 
of lease. 


Property 

producing 

yearly 

fluctuating 

income. 


Real property 
subject to a 
trust for 


Subject to the above, where growing (t) timber, trees or wood, not 
being coppice of underwood (j), are comprised in a succession (A), 
duty is to be paid upon the successor’s interest in the net moneys 
received from any sales (l) of it in those cases in which, after 
deducting all necessary outgoings ( m ) for the year, the net moneys 
exceed the sum of in any one year (n). 

The rateable value to the poor of the land itself is not separately 
chargeable with duty as forming part of the annual valuo of 
the succession (o). But where there is any rent or value derived 
from the land, other than that which arises from the sale of 
wood, it is liable to duty as part of the annual value of the 
succession (p). 

Where a successor, entitled to any real property subject to any 
lease by reason whereof he is not presently entitled to the full 
enjoyment of it, has not paid duty in respect of the full yearly 
value of the property, ho is chargeable with duty upon his 
interest in any fine or other consideration received during his 
life for the renewal of any such lease or the grant of any 
reversionary lease of the property (q). 

The yearly value of any manor, opened (r) mine, or other real 
property of a fluctuating yearly income, is either to be calcu- 
lated upon the average profits or income derived from it, after 
deducting all necessary outgoings, during such a number of 
preceding years as shall be agreed upon for this purpose between 
the Commissioners and the successor, beforo the first payment of 
duty on the succession becomes due, or, if no such period is agreed 
upon, then the principal value of the properly is to bo ascertained, 
and its annual value is to be considered to be equal to interest 
calculated at the rate of 3 per cent, per annum on the amount of 
the principal valuo (*). 

In the case of moneys to arise from the sale of real property 


(t) II. M. Advocate v. AUsa (Marquis) (1881), 19 Sc. L. B. 28, per the Lord 
Ordinary (Cubuiehill), at p. 29. 

(j) Coppice of underwood is capable of being regularly cut, and of yioldingan 
income not necessarily fluctuating (ibid.). 

(k) Semite, if the duty is chargeable upon the principal value of tlio property 
comprised in the succession, the value of any timber, trees or wood growing on 
the property would be includod in such valuo, and further claims for duty on 
the sales of timber would not arise. 

(l) The duty on timber is, however, imposed from the death, and not upon 
the happening of the contingency of a sale (Re Leconfield , Wyndham v. Lecon/ield 
(1904), 90 L. T. 399, 402, 0. A.]. 

(m) The amount of the outgoings is a matter of fact (II. M. Advocate 7. Ai/sa 
(Marquis) , supra , per the Lord Ordinary (Cukiueiiill), at p 30). 

(n) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 23. 

(o) II. M. Advocate v. Ailsa (Marquis), supra. 

(p) Ibid., per the Lord President (Inglis), at p. 32, and per Lord SnANfl, 
at p. 33. 

(q) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 25. Semite, this 
provision does not apply where duty is chargeable upon the principal value of 
the property. 

(r) Unopened mines are excepted from the operation of the Succession Duty 
Act, 1853 (16 & 17 Yict. c. 51), s. 26 (A.-G. y. Sefton (Earl) (1865), 11 H. L. Gas. 
257, per Lord Wkstbuby, L.C., at p. 268). 

(*) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), B. 26. 
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m 


which, in the circumstances previously stated ( t ), are deemed to be Sa0T ' ** 

real property, each successor’s interest therein is considered to be Value 

of the value of an annuity, payable during his life, or for any less Cha rgeab le* 
period during which he is entitled, equal in amount to the annual emersion 
produce of the actual trust property at the time of his becoming and for 
entitled in possession, whether it is then the real property subject ^£ in ]!^^ e 8 nt 
to the trust or direction for sale, or any property purchased in ° n pSchase 
substitution for it, or any intermediate investment of the produce of other real 
of the sale of the original property (a). property. 

The same rule is to be observed in the case of personal pro- Personal 
perty which, in the circumstances likewise previously stated (b), gJbj^Jttoa 
is chargeable with succession duty as real property, whether the trust for 
actual trust property is the real property directed to be purchased, investment 
or any intermediate investment of the personal property directed l ^*p* rty# 
to he invested in such purchase (c). 

Where personal property is comprised in a succession, certain Succession 
provisions in the Legacy Duty Act, 179G (d), are, where they have p^p^ty to 
any application ( e ) to such personal property, to be applied as if be assessed 
it were a legacy bequeathed by the predecessor to the successor, *^ vere 
and were subject to the provisions in question (/). a 

The value of an annuity, or of any interest chargeable with How 
duty as an annuity, is to be calculated according to the tables ^^aiued. ° 
provided for that purpose (g ). 

Where any disposition of property which is accompanied by Disposition 
the reservation etc. of a benefit to the grantor etc. is deemed ^^serva- 
to confer a succession (h), the increase of beneficial interest in the tl01l 
property is deemed to be equal in annual value to the yearly benefit, 
amount or yearly value of the benefit reserved etc. (£). 


Sub-Seot. 2. — Deductions . 


398 . In estimating the annual value of lands used for agri- Accessary 
cultural purposes, houses, buildings, tithos, fceinds, rontcharges, outgoings, 
and other properly yielding or capable of yielding income not of a 


See p. 265, ante . 

Succession Duty Act, 1853 (1G & 17 Viet. c. 51), s. 29. 

See p. 265, ante. 

Succession Duty Act, 1853 (16 & 17 Viet. o. 51), s. 30. 

36 Geo. 3, c. 52, ss. 8, 10, 11, 12, 14, 23 ; see pp. 245 ct seq ;f ante. 

A.-G. v. Noyes (1881), 8 Q, B. D. 125, C. A., per Jessel, M.R., at p. 138. 
i / ) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 32; compare Cuddon 
v. Cuddon (1876), 4 Ch. D. 583, 585 (succession to persons successively all 

liable to the same rate of duty). . % ^ , 

(g) Succession Dutv Act, 1853 (16 & 17 Viet. c. 51), ss. 31, 32, and Sclied. 
The tables state the vahie of an annuity of £100 for a single life of various ages 
from birth to ninety-five years (Table I.); for the joint continuance of two 
such fives (Table II.) ; and ‘for any number of years not exceeding ninety-five 
(Table III.). There are also rulos for inferring the value of such an annuity 
held on the longost of two fives ; on tho joint continuance of three lives; and 
on the longest of throe fives. And there is a further rule for valuing annuities 
for more than three fives; and for a longer term of years than ninety-five, or 
in perpetuity. 

(h) See p. 273, ante. . 

(t) Succession Duty Act, 1853 (16 & 17 Viet. o. 51), s. 7- In the case of 

personal proporty, the duty, semble, is assessable upon the capital (A.-Cr. v. 
Johnson, [1902] 1 K B. 4J6, per Phillimoiie, J., at p. 427 ; tho decision was 
reversed, [1903] 1 K B. 017, 0. A.) ; compare p. 286, ante. 


(d) 

(e) 
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Incum- 

brances. 


Mortgage by 
tenant for 
life and 
remainder- 
man. 


Where there 
is a prior 
principal 
charge. 


fluctuating character, an allowance is to to made of all necessary 
outgoings (A;), that is, of permanent charges which are made on the 
occupier of the land, or falling entirely on the land (/), and which 
are intrinsically necessary ( m ). 

399. In estimating the value of a succession, no allowance (n) 
is to be made in respect of any incumbrance (o) upon it created or 
incurred (p) by the successor, not made in execution of a prior 
special power of appointment (q). 

A mortgage created under a joint general power of appoint- 
ment in a disentailing assurance executed by tenant for life in 
possession and remainderman in tail, is an incumbrance created 
by the successor, the tenant in tail, out of his own interest, and, 
as such, is incapable of being deducted against the succession (r). 
Allowance is, however, to be made in respoct of all other incum- 
brances, and also in respect of any moneys which the successor 
may, previously to his possession, have laid out in substantial 
repairs or permanent improvement of real property comprised in 
his succession (s). 

Upon any successor becoming entitled to real property, of 
which he is not competent to dispose, within the meaning of the 
Financo Act, 1894 (t), and the property is subject to any prior 
principal charge, an allowance is to be made to him in respect only 
of the yearly sums payable by him, byway of interest or otherwise, 
on the charge as reducing the annual value pro tanto of the real 
property (a). 

(Jc) Succession Duty Act, 1853 (l(i & 17 Viet. c. 51), s. 22. 

(l) E.g. , repairs, poor rates, highway, sower and county rates, town rates, 
drainage ratos, and the like (Re Elwcs (1858), 3 II. & N. 719, per Watson, B., 
at p. 728), i.c., if in fact payable by tho successor. 

(m) Re Cowley (Earl) (1806), L. It. 1 Excli. 288, per Beam WELL, B., at p. 294. 
Income tax is not a “necessary outgoing” (Re El wee, supra; A.-G. v. Lwton 
(Lord) (1861), HI. C. L. It. 429) ; nor is fire insurance (A. G. y. Lorton ( Lori ), 
supra); nor are tho expenses of an agent (Re Eltocs, supra; A.-G. v. Lorton 
(Lord), supra ) ; and the intervention of trustees creates no difference (Re Cowley 
(Earl), supra). In cases, however, governed by the Pinance Act, 1891 (r 7 & 58 
Yict. c. 30), rs. 7 (5) (proviso), and 18 (2), a limited allowance for exponses of 
management is to be mado. 

(n) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 34. As to an allowance 
which may bo made, see Re O'Neill (Lord) (1886), 20 L. It. Ir. 73 (payments 
to sinking fund, out of income of settled real property, suspended during life- 
time of life tenant, and allowance mado on his death for arrears). 

(o) Portions are a part of the inheritance (A.-G. v. Flayer (1862V 911. L. Gas. 
477, per Lord Ckanworth, at p. 490). As to an allowance for a jointure 
treated as a new succession, see Re Peyton (1861), 7 H. & N. 265, but see per 
Martin, B., at p. 305. 

(^) Semble , tho word " incurred ” was usod to embrace charges caused other- 
wise than by the direct act of tho owner (Re O y Neill (Lord), supra , per Palles, 
C.B., at p. 89). 

(q) I.e., a power existing prior to the disposition mado by the successor (Re 
Peyton, supra, per Martin, B., at p. 305). 

(/) Ilia. ; A.-G. v. Lorton (Lord) (1861), 11 I. C. L. R. 429; see also Re 
Hamilton's Estate (1905), 39 I. L. T. 272. 

(si Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 31. 

(t) See p. 180, ante. If tho death was before the 2nd August, 1894, it is 
immaterial whether the successor was competent to dispose or not ; compare 
POte (yb p. 287, ante. 

(a) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 34. 
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400 . No allowance is to be made in respect of any contingent 
incumbrance on the succession, but in the event of the incumbrance 
taking effect as an actual burden on the successor’s interest, he is 
entitled to a return of a proportionate amount of the duty so paid 
by him in respect of the amount or value of the incumbrance when 
taking effect ( b ). 

Nor is any allowance to be made in respect of any contingency 
upon the happening of which the property may pass to some other 
person, but, in the event of the property so passing, the successor 
is entitled to a return of so much of the duty paid by him as will 
reduce it to the amount which would have been payable by him if 
the duty had been assessed in respect of the actual duration or 
extent of liis interest (c). 

401. If a successor, or any person on his behalf, upon becoming 
entitled to any copyhold or other real property, is subject to any 
fines, casualties of superiority, compositions, reliefs, or charges 
incident to the tenure of tho property, and due in respect of his 
succession, tho amount of the fines etc. is to be allowed to him 
as a deduction from the assessable value of his interest in the 
property (< d ). 

Where any successor, upon taking a succession, is bound to 
relinquish or bo deprived of any other property, which he may 
have acquired by any title not conferring a succession on him, and 
which passes from him to some other person, such allowance as 
may bo just is to ho made to him, upon the computation of tho 
assessable value of his succession, in respect of the valuo of such 
proporty ( c ). 

402. Where the donee of a general power of appointment 
becomes chargeable with duty in respect of the property appointed 


i b) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 35. 
c) Ibid., s. 3(5, and soo Tablo III. in the Schedule. 
d) Ibid., s. 28. 

e) I bid., s. 38, amended by Customs and Inland Revenue Act, 1889 (52 & 53 
Yict. o. 7), s. 10 (1). Dor examples of deductions allowable under the Succession 
Duty Act, 1853 (16 & 17 Yict. c. 51), s. 38, whore the succession was conferrod 
upon a doath occurring prior to tho 1st June, 1889, see Re Mickletliwait (1855), 
11 Exch. 452 (cesser of annuity undor personal covenant, on successor becoming 
entitled to roal proporty un dor another title) ; Brayhrooke ( Lord) v. A.-G. (1861), 
9 II. L. Cas. 150 (cesser of annuity secured to remainderman, on a disontail before 
1853, during joint lives of himself and tho life tenant) ; Inland Revenue Commis- 
sioners v. Harrison (1874), L. R. 7 II. L. 1 (ditto, after 1853); Le Marchant v. 
Inland Revenue Commissioners (1875), L. R. 10 Exch. 292 (ditto, but incomo to 
remainderman, during joint lives, of capital sum raisable at life tenant’s death) ; 
A ,-G. for Ireland v. Kenmare ( Lord'S (1881), referred to in Trevor’s Taxes on 
Succession, 4th ed. f p. 202 (annuity to life tenant, and rents, subject thereto, to 
remainderman, during the joint lives) ; A. G . v. Robertson, [1893] 1 Q. B. 293, 
C. A. (enlargement of life interest into absolute interest, per Lord Esher, 
M.R., at p. 301 ; but compare, per Lotdley, L.J., at p. 301, stnible , the succes- 
sion is the increase of benefit) ; compare, contra , Lord- Advocate v. Glasgow [Earl) 
(1875), 12 Sc. L. R. 215 (cesser of annuity not secured on the property, which 
would have ceased although tho annuitant had not succeeded, and might have 
continued although he had succeeded) ; Re Cooper and Allen's Contract for Sale 
to Harlech (1876), 4 Oh. D. 802 (cesser of life interest, whero life tenant and 
remainderman had sold property as an interest in possession). 
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Sect. 5, 
Value 
Chargeable. 


The duly 
is a stamp 
duty. 

Payment in 
kind. 

Duty to be 
entered in a 
book and a 
stamped 
receipt to 
be given. 

Certificates 
of payment 
of duty to be 
issued. 


Duty to be 
paid upon 
the successor 
becoming 
entitled in 
possession. 


Duty on 
personalty. 


Duty on 
realty. 


by him under the power, lie is allowed to deduct from the duty so 
payable any duty he has already paid in respect of any limited 
interest taken by him in the property (/). 

Sect. 6 . — Collection of the Duty . 

Sub-Sect. 1 . — The Duly, 

403. Succession duty is to be considered as a stamp duty, and 
the Commissioners are to provide proper stamps for denoting the 
rate per cent. (g). 

Land may bo transferred in satisfaction of succession duty ( h ), 
as in the case of estate duty (i). 

Whenever any payment of succession duty is made, it is 
to be entered in a book to be kept by the Commissioners for this 
purpose, and the officer appointed by the Commissioners is to give 
a receipt for it in such form as they think fit, and stamped with 
the proper stamp for denoting the rate of duty (,/). 

A certificate of the payment of duty, in such form as they 
may think fit (A), is to bo delivered by the Commissioners to any 
person interested in any property affocted by the duty, on applying 
for it for any reasonable purpose approved by the Commissioners (J). 

Sub-Sect. 2. — When the Duty is payable . 

404. The duty is to be paid at the time when the successor, 
or any person in his right or on his behalf, becomes entitled 
in possession to his succession, or to fcho receipt of the income 
and profits of it, except that in the case of an annuity, or pro- 
perty made chargeable as an annuity, the duty is payable by 
instalments (m). 

Whero personal property is comprised in a succession, the 
duty upon it is to ho paid as if it were subject to certain provisions 
of the Legacy Duty Act, 1796 (n). 

405. Where a succession to real property arises ( o ) on the death 
of a person dying after the 1st August, 1894, and the successor is 


If) Succession Duty Act, 1853 (16 & 17 Viet, c, 51), s. 33. 

\q) 1 bid., b . 0. 

(h) Finance (1900-10) Act, 1910 (10 Edw. 7, o. 8), s. 56 (1). 

(i) Seo p. 212, ante. 

Ij) Succession Duty.Act, 1853 (16 & 17 Viet. c. 51), s. 51. 

(*) The Commissioners cannot bo compelled to give a certificate in any 
particular form (llowe (Earl) v. Lichfield {Earl) (1866), L. It. 1 Eq, 641, per 
Lord Domilly, M.R., at p. 647 ; affirmed (1867), 2 Oh. App. 155). 

(l) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 51. 

(m) Ibid., 6, 20 ; Customs and Inland Revenue Act, 1888 (51 & 52 Viet. c. 8), 
». 21 (2); Finance Act, 1894 (67 & 58 Viet. c. 30), 8. 18 (1). In the case of 
objects which appear to the Treasury to be of national, scientific, historic, or 
artistic interest, tho rule as to estato duty applies also to succession duty ; see 
p. 214, ante. 

(n) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 32, and see p. 289, 
and note (ef) thereon, ante. As to a succession conferred upon persons in 
succession all chargeable with the same rate of duty, see Cuddon y. Ouddon 
(1876), 4 Ch. D. 583, 585. 

(j) A succession arises when tho death occurs (A. -(7. v. Robertson, [1893] 1 
Q. J*. ?93, C. A., per Lord $shee, M,R., at p. 299); although the creation oi 
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competent to dispose of the property, the duty is payable by eight Sect. 6. * 
equal yearly or sixteen half-yearly instalments, with interest at the Collection 
rate of 8 per cent, per annum, and the first instalment is payable, of the Duty, 
and the interest begins to run, at the expiration of twelve months g ucc ^^ 
after the date on which the successor became entitled in possession (i) com- 
to his succession or to the receipt of the income and profits of it (p). Patent to 

Where, however, the successor is not so competent to dispose, 
the duty is to be paid (1) by eight equal half-yearly instalments, the ^petent 
first of which is to be paid at the expiration of twelve months next to depose, 
after the successor becomos entitled to the beneficial (q) enjoyment 
of the real property in respect of which the duty is payable, and 
the seven following instalments at intervals of six months each to 
be computed from that date (r) ; or (2), at the option of the 
successor ( s ), by two equal moieties, of which the first moiety (/) is 
to be paid by four equal yearly instalments, the first of the instal- 
ments to be paid at the expiration of twelve months next after the 
successor becomos entitled to the beneficial enjoyment of the real 
property in respect of which tho duty is payable, and the three 
following instalments at yearly intervals to be computed from that 
date ; and the second moiety is to be paid on tho day for payment 
of the last instalment of the first moiety, or, if riot so paid, is to be 
paid by four equal yearly instalments, with interest at the rate of 
3(w) percent, per annum from such last-mentioned day on so much 
of the second moiety as for the time being remains unpaid, and the 
first of the instalments, with the interest, is to be paid at tho 
expiration of twelvo months from that day (a). 

406. Where property becomes subject to a trust for any charitable 
charitable or public purposes in such a manner as to confer a or public 
succession, the duty chargeable upon it is payable upon the P ur P ose8 * 
property becoming subject to tho trusts (b). 

Where duty is chargeable in respect of the proceeds of the Timber, 


the succession on a lifo tenant’s death is not postponed until the death {Wolccrton 
{ Baron ) v. A .- G. t [1898] A. 0. 585, per Lord IIeksotiell, at p. 547). 

(p) Linau co Act, 1894 (57 & 58 Viet. c. 30j, ss. 6 (8), 18(1). After tho 
oxpiration of tho period of twelve months, tno provisions with respect to 
discount (see p. 295, post) do not apply {ibid., s. 18 (1) ). 

{q) J.e., not as a trustee ( .4.-6?. v. tiefton {Karl) (1865), 11 H. L. Cas. 257, per 
Lord Wensleydale, at p. 271, and per Lord Ohelmsfoiid, at p. 276) ; see also 
note (_p), p. 265, ante. 

(r) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 21. This rule applies 
also whore the successor is competent to disposo of the property, if the succession 
arose on a doatk bofore tho 2nd August, 1894. 

(a) This option applies whero the successor becomes entitled to his succession 
upon a death after tho 30th June, 1888 (Customs and Inland Revenue Act, 1888 
(51 & 52 Viet. c. 8), s. 22 (1) ). 

($) In the event of the successor availing himself of the option, he is entitled 
to tender the duty in advance and receive discount thereon at such rate and 
Bubject to such regulations as tho Treasury may prescribe {ibid., sub-s, (2)) ; 
see p. 295, post. 

(w) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 18 (2). Before the 1st July, 
1896, the rate of interest was 4 per cent. (Customs and Inland Revenue Act, 
1888 (51 & 52 Viet. c. 8), s. 22 (1) (b) ). 

(a) Customs and Inland Revenue Act, 1888 (51 & 52 Viet. c. 8), s. 22 (1) (b). 
{bj Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 16, Semble, the whole 
of the duty is payable in a lump sum, and not by instalments. 

H.L. — XIII. W 
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is an 
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sale of timber, trees or wood, comprised in an estate in respect of 
which estate duty is payable on the death of a person dying after 
the 28th April, 1910, it is to be accounted for and paid as and when 
the moneys are received (c). In other cases, it is to be accounted 
for and paid yearly (d). 

If an advowson or church patronage is comprised in a succession, 
and it, or some right of presentation or some other interest in or 
out of it, is disposed of so as to become liable to duty, the duty 
becomes payable at the time of the disposal (e). 

407. If there is any prior charge, estate, or interest, not created 
by the successor himself, upon or in the succession, by reason of 
which the successor is not presently (/) entitled to the full enjoy- 
ment or value of it, the duty in respect of the increased value 
accruing upon the determination of tho charge etc., if not 
previously paid, compounded for, or commuted, is to be paid (g) at 
the time of the determination (It). 

If a successor has not obtained the wbolo of his succession at 
the time when the duty becomes payable, lie is chargeable only 
with duty on the value of the property or benefit from time to time 
obtained by him ( i ). 

408. If any succession, before the successor becomes entitled 
to it, or to the income of it in possession, has become vested by 
alienation or by any title not conferring a now succession in any 
other person, then the duty payable in respect of the succession is 
to be paid at the same time that it would have been payable if no 
alienation had been made or derivative title created (j). 

Where the title (k) to any succession has been accelerated by 
the surrender or extinction of any prior interest, the duty on 
the succession is payable at the same timo and in the same 
manner (£) that it would have been payable if no acceleration had 
taken place (m ) . 

An advance to an expectant successor, under a power or other- 
wise, during the lifetime and with the consent of the tenant for 
life, amounts to an acceleration {n). 


(c) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 61 (5). 

Id) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 23. 

(e) l bid., s. 24; see note (i), p. 281, ante. 

(/) 7.e., at the date when tho original succession is conferred (compare A.-G, 
v. Itobertsoriy [1893] 1 Q. B. 293, 300, 0. A.). 

{(j) I.e.y becomes due (A.-G. v. Sefton (Earl) (1865), 11 II. L. Cas. 257, per 
Lord CnELMSFOJtD, at p. 276). 

(h) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 20. This section rofers 
to a particular chargo cicatod (He Elwcs (1858), 3 II. & N. 719, per Watson, B., 
at pj 729). 

(0 Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 37. 

(j) 7 bid. t s. 16. 

Qc) Possession may be accelerated although the title is not {A.- G. v. Robertson , 
supra f per Bindley, L.J., at p. 302). 

(1) Compare Northumberland (Duke) v. A.-G.y [1905] A. C. 406, per Lord 
Davey, at p. 418. 

J ro) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 15. 

n) Re Drury Lowe 9 a Marriage Settlement, Ex parte Sitwell (1888), 21 Q. B. D, 
\ ; compare note (<), p. 277, ante. 
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There is no acceleration where tenant for life in possession and Sect. 6. 
remainderman in tail disentail and re-settle, and an immediate Collection 
annuity out of the property is secured to the remainderman (o). of the Duty. 


409 . The Commissioners have power, in any special cases in Duty 
which they may think it expedient so to do, to enlarge the time for deterred, or 
payment of any duty (p). _ Xnce.” 

JLiie Commissioners also have power to receive any duty tendered 
to them in advance, and to allow discount thereon at such rate as 
may from time to timo be directed by the Treasury (q). 


Sub-Sect. 3. — By whom the Duty is payable. 

(1) The Accountable Persons . 

410 . Succession duty is a debt due to the Sovereign from the Crown 

successor (r). debtor. 

Where the interest of any successor in any personal property Liability on 
has, before he has become entitled to it in possession, passed by transmitted 
reason of death to anothor successor or successors, and only one j n personal 
duty is payable in respect of the interest, tho duty is duo from property, 
the successor who first becomes ontitlcd to the succession in 
possession (s). 

The following persons, besides the successor, aro porsonally What 
accountable to the Sovereign for tho duty payablo in respect of any j^d^the 
succession, but to the oxtont only of the property or funds actually BUC ces 3 or, 
received or disposed of by them respectively — that is to say, every are account- 
trustee, guardian, committee, tutor or curator, or husband in whom ^ e d f ^ t r 
respectively any property, or its management, subject to such duty, e u y * 
is vested, and every person in whom it is vested by alienation or 
other derivative titlo at the time of the succession becoming an 
interest in possession (t). 

All such persons aro authorised to compound or pay in advance Advance 
or commute any duty (a). payment. 

In the event of tho non-payment of the duty, overy accountable Liability o£ 
porson is a debtor to the Sovereign in the amount of the unpaid 
duty for which he is so accountable (/>). 

Any liability of any successor or accountable person is not 
lessened or affected by the provisions conferring, in certain 
cases (c), relief upon purchasers for valuable consideration and 
mortgagees (d). 

The term “ trustee ” includes an executor and administrator, and Definition 

of trustee. 


(o) Inland Revenue Commissioners v. Harrison (1S74), L. B. 7 H. L. 1 ; see, 
also, A.-(J. v. Robertson , [1893] 1 Q. B. 293, C. A., per LorES, L.J., at 
p. 303. 

(p) Succession Duty Act, 1853 (1G & 17 Viet. c. 51), s. 39, 

(q) Ibid., s. 40. The rate is 3 per cent, por annum. 

(r) Ibid., s. 42. 

(a) Ibid., s. 14. 

(t) Ibid., s. 44. 

! a) Ibid, 
b) Ibid. 

c) See p. 301, post , 

d) Customs and Inland Eevonuo Act, 1889 (52 & 53 Viet. c. 7), s. 12 (3). 
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Estate and Other Death Duties. 


Bmn. 6. 
Collection 
of fhe Duty. 

Executor 
who satisfies 
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debt. 
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circumstances 
of which 
purchaser 
had no 
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Legacies out 
of real estate. 


Notice of 
succession 
to be given, 
and a return 
of property 
to be made. 


Account to 
be verified by 
production of 
books and 
documents. 


any person having or taking on himself the administration of 
property affected by an express or implied trust (e). 

Where an executor, in pursuance of a covenant, satisfies 
a covenant debt, he is not, in his capacity as such executor, 
accountable to the Sovereign for any succession duty which may be 
payable in connection with the doath of the covenantor in respect 
thereof (/). 

No bond fide purchaser of property for valuable consideration 
under a title not appearing to confer a succession is subject to any 
succession duty with which the property may be chargeable by 
reason of any extrinsic circumstances of which he had not had 
notice at the time of such purchase (g). 

The succession duty in respect of a legacy charged upon or 
made payable out of any real estate, or out of any moneys to 
arise by the sale of any real estate, is to be accounted for and paid 
by the trustee to whom the real estate, out of which the legacy 
is paid or satisfied, is devised, or, if there is no trustee, by the person 
entitled to the real estate (//.), or by the person empoworod or 
required to pay or satisfy the legacy (i). 

411. Persons accountable for the payment of duty in respect of 
any succession, or some of them, aro to give notice to the Com- 
missioners, or their officers, of their liability to the duty, and are, 
at the same time, to dclivor to the Commissioners etc. a full and 
true account of the property for the duty whereon they aro respec- 
tively accountable — (L) in the case of personal property, at the time 
of the first payment, delivery, retainer, satisfaction, or other 
discharge of it, or any part of it, to or for the successor or any 
person in his right; and (2) in the case of real property, when any 
duty in respect of it first becomes payable (k). 

The account is to disclose the value of the property described in 
it, and of the deductions claimed, togethor with the names of the 
successor and predecessor, and their relation to each other, and 
all such other particulars as are necessary or proper for enabling 
the Commissioners fully and correctly to ascertain the duties 
due (l). 

Every accountable person who delivers any account or estimate 
of the property comprised in any succession is, if required by the 
Commissioners, to produce before them such books and documents 


(e) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 1. 

(/) In such a caso any duty falls to bo accounted for by the covenantee, 
€.</., the trustee of a sottlemont, out of the fund itself, even though the covenant 
was to pay a definite sum “free from all deductions whatsoever " ( lie Higgins , 
Day v. Turnell (1885), 31 Ch. D. 142, 146, 0. A.). 

(g) Succession Duty Act, 1853 (10 & 17 Viet. c. 51), s. 52. 

(h) A.-G. v. Jackson (1831), 2 Cr. & J. 101 (rentcharge) ; Slow v. Davenport 
(1833), 5 B. & Ad. 359 (ditto, free of duty). 

(i) Compare Legacy Duty Act, 1805 (45 Geo. 3, c. 28), ss. 5, 7. 

(h) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 45. Trustees* costs of 
preparing and rendering the account of the succession of a tenant for life of 
settled real estate are payable by the tenant for life ( Cowley (Earl) v. Wellesley 
(1866), 35 Beav. 635, 642). 

(1) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 45. 
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in his custody, or control, so far as the same relate to such Sect. 6. 
account or estimate, as may be capable of affording any neces- Collection 
sary information for the purpose of ascertaining the property of the Duty, 
and the duty payable upon it (m). The Commissioners may also, 
without payment of any fee, inspect and take copies of any public 
book(m). All such information, however, is to be deemed con- 
fidential, and the Commissioners are not to disclose it, or the 
contents of any document or book, to any person, except for the 
purpose of the Succession Duty Act, 1853 (m). 

If the Commissioners are satisfied with the account or estimate Duty to be 
as originally delivered, or with any amendments that may be made assessed by 
in it upon their requisition, they may assess the duty on the footing genera! 1111118 " 
of the account or estimate (?*)• 

The Commissioners are also, at the request of any successor, Separate 
or of any person claiming in his right, to accept or cause to be made assessments 
so many separate assessments of the duty payable in respect of 
the interest of the successor in any separate properties, or in properties, 
defined portions of the same property, as shall be reasonably 
required (o). 

If, however, the Commissioners are dissatisfiod with the account Procedure 
or estimate as delivered, they are empowered, subject to appeal, b 7 Commis - 
to assess the duty on the footing of tho account and upon such accc mfc 
estimate as they may place thereon (p), or to cause an account uu?.u,is- 
or estimate to be taken by any person or persons to be appointed £act o r y« 
by themsplves for that purpose, and to assess the duty on 
the footing of such last-mentioned account or estimate, subject 
to appeal (< q ). 

If the duty so assessed exceeds the duty assessable according to Commis- 
the return which has been made to the Commissioners, and with sioners 1 
which they have been dissatisfied, and if there is no appeal against takSg freTli 
the assessment, the Commissioners may, at their discretion, having account may 
regard to the merits of each case, charge tho whole or any part of y 0 o c ^[^ cd 
the expenses incident to the taking of the last-montioned account J^restof 
or estimate on the interest of the successor in respect of which the the successor, 
duty is due, in increase of the duty, and recover such duty so 
increased forthwith accordingly ( q ). 

(2) Limitation of Personal Liability. 

412. The limitation of personal liability to duty, under a testa- Belie! after 
mentary document admitted to probate, or under letters of ^P a ® 
administration, after a specified lapse of time from the date of the settlement 
settlement of the account in respect of which duty is payable, which, of account, 
in certain circumstances, obtains in the case of legacy duty(r), (0 where 
obtains also in the case of succession duty (s). non 68 ™ 

obtained; 


m) 16 & 17 Viet. c. 51, s. 49. 

n) Ibid., s. 45. 

o) Ibid., s. 43. 

‘jo) Customs and Inland Revenue Act, 1889 (62 & 53 Viet. c. 7), s. 10 (3). 

Succession Duty Act, 1853 (16 & 17 Viet. c. 51), e. 45. 

V) See p. 256, ante . 

Customs and Inland Revenue Act, 1889 (52 & 53 Viet. o. 7), s. 14. 



298 


Estate and Other Death Duties. 


Sect. 6. 

Collection 
of the Duty. 

(2) under 
a document 
not admitted 
to probate. 


Certificate of 
discharge 
prior to 
distribution 
of fund. 


Personal 

property. 


Real property. 


Any person, moreover, may cause an attested copy (a) ol 
any document, other than a testamentary document admitted to 
probate, which creates a liability for payment of any succession 
duty, to be deposited with the Commissioners at their principal 
office in London, Edinburgh, or Dublin, as the case may require (6), 
and thereafter no person is liable for payment of any succession 
duty under the document after the expiration of six years from the 
date of notice (u), in writing, to the Commissioners, in such form as 
they prescribe, of the fact which gives rise to an immediate claim to 
such duty (d). 

A trustee etc. ( c ) before distribution of a fund can, in certain 
circumstances, as already stated in the case of legacy duty(e), 
obtain a certificate discharging him from his liability to any duty 
in respect of the fund(/). 

Sub-Sect. 4. — Out of what Property the Duty is payable, 

(1) The Property. 

413 . The duty is a first charge on tlio interest of the successor 
in the personal property in respect of which the duty is assossed 
while the same remains in his ownership or control, or in 
that of any trustee for him, or of his guardian or committee 
or tutor or curator, or of tho husband of any wife who is the 
successor (< g ). 

Where a succession to real property arises on the death of 
a person dying after tho 1st August, 1894, and the successor is 
competent to dispose of it, tho succession duty payable in respect of 
his succession is a charge on the property itself (^). 

If the successor, however, is not competent to dispose of the 
property, the duty is a first charge on his interest, and on tho 


(a) The copy is exempt from stamp dulv (Customs ami Inland llevenue Act, 
1889 (52 & 03 Viet. e. 7), s. 13 (1) ). 

(/>) The copy iB to ho received at that office, and tho officer of the Commis- 
sioners receiving it is, on request of tho person making tho deposit, and either 
by indorsement on the original document or otherwise, to give a receipt in 
wilting under his hand for the copy (ibid., s. 13 (2) ). The costs of depositing 
the copy and of obtaining tho receipt are costs duly incurred by any person in 
tho execution of his duties under the document (ibid., s. 13 (4) ). 

(t) Ibid., s. 15. It is to be delivered or sent in duplicate, and an acknow- 
ledgment of its receipt by or on behalf of the Commissioners, upon tho duplicate, 
is to bo forthwith returned to the person by whom it was delivered or sent 
(ibid). 

(d) Ibid., s. 13 (3). 

fc) 8ee p. 256, ante. 

If) Customs and Inland Itevonuo Act, 1880 (43 Viet. c. 14), s. 12. 

{()) Succession Duty Act, 1853 (10 & 17 Viet. c. 51), s. 42. 1'n the caso of a 
legacy charged upon real estate and given free of duty, the duty is to bo paid 
out of tho real estate, and not out of the testator’s personal estate (Noel v. 
Henley (Lord) (1319), 7 Price, 241). And in tho caso of a jointure given free 
of duty, the succession duty is likewise payablo out of the real estate upon 
’ are is charged ( Flayer v. Bunkes (1863), 3 Do G. J. & Sm. 306, 

tet, 1894 (57 & 68 Viet. c. 30), s. 18 (1); seo also Be Hole, 
(1905), 119 L. T. Jo. 222. 


wmcJi uie joint 
310b 

( n J Finance i 
Davies v« Davies 
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interest of all persons (i) claiming in his right, in all the real 
property in respect of which the duty is assessed (k). 

' The duty, in the case of real property comprised in any succes- 
sion, has priority over all charges and interests created by the 
successor, but does not charge or affect any other of his real 
property ( l ). 

If the successor has availed himself of the option of paying 
the duty in moietiGS, and has died before all the duty, with the 
interest (if any), has been fully paid, the unpaid part of tho duty, 
with the interest (if any), is a debt due to the Sovereign, and is 
payable out of the successor’s estate, either in advance, or at the 
same timo or times, and in the same manner, as the amount 
unpaid would have been payable by him if he had not died (m). 

414. The succession duty in respect of any legacy charged upon 
or made payable out of any real estate, or out of any moneys to 
arise from the sale of any real estate, is to be retained by the person 
paying or satisfying the legacy as if it were a legacy out of personal 
estate (n). 

The provisions limiting tho liability for duty, in certain cir- 
cumstances ( o ), of real property, or of any estate or interest therein, 
as against a purchaser for valuablo consideration or a mortgagoe, 
do not lessen or affect any liability of any successor or accountable 
person, other than the purchaser or mortgagee, to payment of duty, 


Sect. 6. 
Collection 
of the Duty. 

Where 

successor dies 
before all 
duty paid. 


Legacies 
out of real 
estate. 


Liability oE 
accountable 
person other 
than a pur- 
chaser or 
mortgagee. 


(/) Seo A.-G. v. Mauder (1896), 44 W. R. 413 (tho purchaser of real estate 
subject to a. lease is not a successor, but is liable for what tho vondor would 
have been liable for, aiul tho duty must accordingly bo calculated on tho basis 
of tho vendor’s life). As between vendor and purchaser, and apart from express 
stipulation, the purchaser of a reversion must pay tho succession duty on tho 
death of tho Ido tenant {Cooper v. Trcwby (1860), 28 JJoav. 191), and so must tho 
purchaser of a mcro spes sncctssionis, if and whoa it ripens into an interest in 
possession {lie Lanyham's Contract (1890), 39 W. It. 156, C. A.). Where a 
purchaser buys an estal o in possession, ovon from tenant lor life and remainder- 
man, ho is entitled to have it cleared from succession duty {Re Kidd and 
Gibbon's Contract , [1893] 1 Oh. 695, per Kekewicji, J., at p. 698), and if tho 
duty is not commuted, and tho purchaser pays at the life tenant’s death, semble t 
ho has a remedy against the vondor {Re Cooper and Allen's Contract fur Sale to 
Harlech (1876), 4 Ch. D. 802, per J essel, M.R., at p. 827). If the eslato in 
possession is subject to a lease, on the termination of which further duty is 
payable, the purchasor is equally entitled to have tho estato cleared from the 
duty {Re Kidd and Gibbons Contract , supra), and ho is not bound to accept an 
indemnity instead of the duty being commutod {Re Weston and Thomas's 
Contract , [1907] 1 Ch. 244); seo also Re Roche's Estate (1889), 23 L. R. Ir. 230 
(unpaid duty cannot be claimed out of a fund representing a middle iucum- 
brance, where the property has boon sold, the first and last incumbrances 
paid off, and the balance of the proceeds paid to tho owner, who has since 
died insolvent). 

(&) Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 42. And this rule 
obtains also whore the successor is competent to disposo of tho proporty, if the 
succession arose upon a death before the 2nd August, 1891. 

{1) Ibid . The Land Transfer Act, 1897 (60 & 61 Viet. c. 65), does not affect 
any duty payable in respect of real estate {ibid., s. 5). 

(m) Customs and Inland Ro venue Act, 1888 (51 & 52 Yict. c. 8), 
s. 22 (3) (b). 

in) Legacy Duty Act, 1805 (45 Geo. 3, o. 28), ss. 5, 7 ; see p. 256, ante . 

( 0 ) Seo p. 301, post. 
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property. 


Trusts for 
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or public 
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whether out of money received on any sale or mortgage or 
otherwise (p). 

The duty (if any) unpaid at the expiration of the period of six 
years, or of twelve years, as the ease may be, referred to in such 
provisions, becomes charged substitutively upon any other estate or 
interest comprised in the succession of the successor remaining 
vested in him, or in any person in his right or on his behalf, other 
than the purchaser or mortgagee, and in case of a mortgage, upon 
the equity of redemption (q). 

415. Where any settled real property comprised in a succession 
is subject to any power of sale, exchange, or partition, exercisable 
with the consent of the successor, or by the successor with the 
consent of another person, he is not to be disqualified by the charge 
of duty on his succession from effectually authorising by his consent 
the exercise of the power, or exercising any power with proper 
consent, as the case may be, and in such case the duty is to be 
charged substitutively upon the successor’s interest in all real 
properly acquired in substitution for the real property before 
comprised in the succession, and in the meantime upon his interest 
also in all moneys (r) arising from the exercise of any such power, 
and in all investments of those moneys (s). 

416. Whore the Commissioners, at the request of any successor, 
or of any person claiming in his right, accept or cause to be mado 
separate assessments of the duty payable in respect of the successor’s 
interest in any separate properties, or in defined portions of the 
same property, the respective properties are chargeable only with 
the amount of duty separately assessed in respect of them(£). 

The Commissioners are empowered, by their certificates, to 
be issued in such form as they think fit, from time to time to 
declare that any duties already assessed, whether collectively or 
distributively, in respect of any succession, shall thenceforth be 
charged, as to any unpaid instalments, according to any further 
distribution thereof, upon separate parts only of the property in 
respect of which such assessment has been made, in which case the 
charge of such duties shall be thenceforth limited according to such 
further distribution (a). 

(2) rowers to raise the Duty, 

417. Where property is chargeable with duty ou becoming 
subject to a trust for any charitable or public purposes, the trustee 
of any such property may raise the amount of any duty duo in 
respect of it, with all reasonable expenses, upon the security of the 


(p) Customs and Inland Revenue Act, 18S9 (52 & 53 Yict. c. 7), s. 12 (31 
Iq) Ibid., s. 12 (2). 

(r) Dugdale y. Meadows (1870), 6 Ch. App. 501 ; see also Be Warner's Settled 
Estates, Warner to Steel (1881), 17 Oh. D. 711 (a sale under the Settled Estates 
Act, 1877 (40 & 41 Yict. c. 18), s. 22), per Jessel, M.R., at p. 713. 

(s) Succession Duty Act, 1853 (10 & 17 Yict. c. 51), s. 42. 

CO Ibid., s. 43. ' ' 

(a) Ibid. 
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property, at interest, with power for him to give effectual discharges 
for the money so raised (6). 

Any body corporate, company, or society which becomes entitled 
as successors to any real property, or any trustee of it, may raise 
the amount of any duty due in respect of their succession upon the 
security thereof, at interest, with power for them to give the like 
effectual discharges (c). 

All persons, beside the successor, made accountable for the 
duty payable in respect of any succession, are authorised to retain 
out of the property subject to such duty the amount of it, or to 
raise the amount, and the expenses incident thereto, at interest, on 
the security of the property, with power to give effectual discharges 
for the same, and the security is to have priority over any charge 
or incumbrance created by the successor (d). 

Whenever a suit is pending in any court for the adminis- 
tration of any property chargeable with succession duty, the court 
is to provide, out of any property which may be in its possession 
and control, for the payment of duty to the Commissioners (e). 

(3) Limitation oj the Charge of Duty. 

418 . Notwithstanding any provisions contained in the Succession 
Duty Act, 1853 (/), real property, or any estate or interest in real 
property, does not, as against a purchaser for valuable consideration, 
including the consideration of marriage (//), or a mortgagee, remain 
charged with or liable to payment of any sum for succession duty 
after the expiration of (1) six years from the date of notice (//,) 
to the Commissioners of the fact that the successor, or any person 
in his right or oil his behalf, has become entitled in possession 
to his succession or to the receipt of tho income and profits of it, 
or from the date of the first payment by the successor oi person of 
any instalment or part of the duty in case the successor has not 
availed himself of the option of paying the duty in moieties, or 
after two years from the time for payment by the successor of the 
last instalment or part of the duty, if the successor has availed 
himself of the option, or, in the absence of any such notice or 
payment, after (2) twelve years from the happening of the event 
giving rise to an immediate claim to the duty (i). 

A purchaser or mortgagee is not, for the purpose of obtaining 
the exemption conferred by tho above provisions, bound to see that 


i b) Succession Duty Act, 1S53 (16 & 17 Yict. c. 51), s. 16. 
c) Ibid., s. 27. 
d ) Ibid., s. 44. 

e) Ibid., s. 53; Supreme Court Fund Buies, 1905, rr. 20, 52 (b), 66 (duties 
generally); County Court Rules, 1903, Ord. 2, r. 14 (legacy duty, succession 
duty, and estate duty). As to the desirability of commuting duty instead of 
leaving a fund in court to await the claim, see Bayley v. Tindal (1853), 2 
W. B. 129. As to tho extent of the court’s function, see Ewing’s Trustees y. 
Mathieson (1906), 44 Sc. L. B. 12, cited, p. 254, ante . 

(/) 16 & 17 Yict. c. 51, e.g., s. 42. 

(</) Re Donelan’s Estate, [1902] 1 I. B. 109, 0. A- ; see also note (??), p. 220, 
ante. 

(h) See p. 298, ante. 

(i) Customs and Inland Revenue Act, 1889 (52 & 53 Yict. o. 7), i. 12 (1). 
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successor’s 
interest in 
the proceeds 
of the sale 
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the duty is discharged out of the money or other consideration paid 
or given as the consideration for the sale or mortgage (/c). 

419. Every receipt and certificate purporting to be in discharge 
of the whole duty payable for the time being in respect of any 
succession, or any part of it, exonerates a bond fide purchaser for 
valuable consideration and without notice from the duty, notwith- 
standing any suppression or misstatement in the account upon the 
footing of which the duty may have been assessed, or any 
insufficiency of the assessment ( l ). 

Sub-Sect. 5. — Remission of Duty and Interest . 

420. The Commissioners and the Treasury respectively have, 
as already stated (m ) , certain powers to remit succession duty and 
interest thereon. 

Sub-Sect. G. — Commutation of Duty and Composition of Claims. 

421- Upon application made by any person entitled to a 
succession in expectancy, the Commissioners may commute the 
duty presumptively payablo in respect of the succession for a 
certain sum to bo presently paid, and for assessing the amount so 
payable they are to cause a present value to be sot upon the 
presumptive duty, regard being had to the contingencies affecting 
the liability to tlio duty, and the interest of money involved in tho 
calculation being reckoned at tho rate of 3 per cent, (a), and upon 
receipt of the certain sum they are to give discharges to the 
successor accordingly (o). 

The Commissioners have a power in certain circumstances, 
as already staled in the case of legacy duty (p), to commute the 
duty presum ptivoly payable in respect of personal property com- 
prised in a succession, upon the application of the trustee or other 
person who would be accountable for tho duty in respect of tho 
interest in expectancy if it were in possession at the time of tho 
application, and they are to give discharges for the duty upon receipt 
of the certain sum to be presently paid (q). 

Where timber, trees, or wood, not being coppice of under- 
wood, are comprised in a, succession (whereon the duty is not 
payable upon principal value (?•)), and the successor is desirous 
of commuting the duty payablo upon his interest in the net moneys 
to be from time to timo received from any sales, and delivers to tho 
Commissioners an estimate of the net moneys obtainable by him 
from the sale of the timber etc. as may, in a prudent course of 
the management of the property, be felled by him during his life, 


(A) Customs and Inland Ee venue Act, 1889 (52 & .03 Yict. c. 7), 8 . 12 (3). 

(/) Sticcession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 52. 

(m) Sec p. 182, ante. 

(??) I.e. f tho rate of discount for the time boing allowed by the Commissioners 
for duties paid in advance (Succession Duty Act, 1853 (16 & 17 Yict. c. 51), s. 41). 
(o) Ibid. 

\p) See p. 258, ante. 

(q) Customs and Inland Eevonuo Act, 1880 (43 Yict. c. 14), s. 11. 

(rj S$e j>. 288, ante . 
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the Commissioners, if satisfied with the estimate, are to accept it 
and assess the duty accordingly (s). 

Where, in the opinion of the Commissioners, any succession 
is of such a nature, or so disposed or circumstanced, that its value 
is not fairly ascertainable under any of the directions in the 
Succossion Duty Act, 1858 (t), or where, from the complication of 
circumstances affecting the value of a succession, or affecting the 
assessment or recovery of tho duty upon it, the Commissioners 
think it expedient, they may compound the duty payable on the 
succession upon such terms as they think fit, and give discharges to 
the successor upon payment of duty according to such com- 
position 00- This power is distinct from the Commissioners’ power, 
already referred to (a), to compound for doath duties geuorally. 

Sect. 7. — - Interest , Penalties , and Proceedings . 

Sue-Sect. 1. — Interest . 

422. Tho provision with regard to tho payment of interest on 
estato duty, already stated (ft), applies also to succession duty-(c). 

Sue -Sect. 2.— Penalties* 

423. If any porson required, as before stated (d), to give notice 
of a succession or to deliver an account, wilfully neglects to do so 
at the prescribed period, he is liable to pay to the Sovereign a sum 
equal to 10 per cent, upon tho amount of duty payable by him, or 
in tho case of a succession chargeable with a higher rate of duty 
than 1 per cent., upon such loss sum as the duty, if assessable at 
the rate of 1 per cent, upon the value of the succession, would 
amount to, and a like ponalty for every month after the first month 
during which tho neglect continues (e). And if any person liable to 
pay any duty, after the duty has been finally ascertained, wilfully 
neglects to do so within twenty-one days, ho is liable to pay etc. 
a sum equal to 10 per cent, upon the amount of duty so unpaid, or 
upon such less sum etc. as above (e). 

Acceptance or recovery by the Commissioners of arrears of 
duty, with interest, is an absolute waiver of any penalties which may 
have been incurred (/). 

Sub-Sect. 3. — Proceedings . 

424. Any accountable party resident in England (g) dissatisfied 
with the assessment of the Commissioners may appeal against it 

(e) Succession Duty Act, 1853 (16 & 17 Yict. o. 51), s. 23. 

(t) 16 & 17 Yict. c. 51. 

(w) Ibid s. 33. 

(а) See p. 181, ante . 

(б) See p. 225, ante. 

(c) Finance Act, 1896 (59 & 60 Yict. c. 28), s. 18 (2). If a trustee mispays 
moneys comprised in a succossion through mistako, and omits to pay the duty 
thereon, his estate is not liable to the successor, who pays tho duty, for interest 
on the duty, although it might be to the Crown ( Brown v. Smith (1875), 46 L. J. 
(OH.) 866). 

(d) See p. 296, ante . 

(e) Succession Duty Act, 1853 (16 & 17 Viot, o. 51), s. 46. 

(/) Inland Bevenue Act, 1868 (31 & 32 Viet. c. 124), s. 9. 

($) If the appellant is resident in Scotland or Ireland, the petition is to the 
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Sect. 7. 
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by mistake 
or not 
properly 
chargeable. 


Estate and Other Death Duties. 

by petition to the King’s Bench Division, provided that he gives notice 
in writing to the Commissioners, within twenty-one days after the 
date of the assessment, of his intention to appeal, and furnishes a 
statement of tlio grounds of appeal within the further period of 
thirty days. The court, or any judge thereof sitting in chambers, 
has jurisdiction to hear and determine the matter of the appeal, and 
the costs, with power to direct, for the purposes of the appeal, any 
inquiry, valuation, or report, to be made by any officer of the court 
or other person, as the court or judge may think tit(h). If the 
Commissioners have caused an account and estimate to be taken by 
any person or persons appointed by them for that purpose, and 
have assessed the duty on the footing of it, the paymont of the 
expenses is to be in the discretion of the court (i). 

If the sum in dispute in respect of duty on the assessment 
docs not exceed £ 50 , the accountable party may, upon due notice 
and delivery of a statement of the grounds on which he proceeds, 
appeal to the judge of a county court ( j) for the district, county, 
or division in which the appellant resides or the property is situate, 
and every such judge has jurisdiction to hear and determine the 
matter of the appeal with the like power and authority as are given 
to a judge of the King’s Bench Division ( k ). 

If any person accountable for or chargeable with succession 
duty, and required by the Commissioners to doliver an account, 

makes default in doing so, or if the Commissioners make an assess- 
ment of duty, and the duty is not paid, and there is no notice of 
appeal against the assessment, or of disputing the liability to 
assessment, the Commissioners may, as in the case of legacy duty (l), 
sue out of the King’s Bench Division a writ of summons for an 
account or payment (m). 

Sect. 8. — Repayment of Overpaid I)uty . 

425 . AVhere it is proved to the satisfaction of the Commissioners 
that any duty paid on account of any succession, not being due 
from the person paying it, was paid by mistake, or in respect of 
property which the successor has been unable to recover, or from 
or of which he has been evicted or deprived by any superior title, 
or that, for any other reason, the duty ought to bo refunded, the 
Commissioners are thereupon to refund it to the person entitled 
to it ( n ). 


Scottish or Irish court, as the case may be (Succession Duty Act, 1853 (1G & 17 
Viet. c. 61), b. 50). 

(A) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 50. The petitioner 
has the right to begin (lie Be Lancey’a Succession (1869), L. R. 4 Exch. 327, n.). 

(t) 1 bid., 8. 45. 

(,?) See title County Courts, Vol. VIII. , p. 687. 

(it) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 50. 

(0 See p. 261, ante. 

(m) Crown Suits etc. Act, 1865 (28 & 29 Viet. o. 104), ss. 55, 56, 58, b3, 64. 
See title Crown Practice, Vol. X. f p. 19. The Crown has the right to begin 
( lie Greenwood (1869), L. R. 4 Exch. 327). 

(n) Succession Duty Act, 1853 (16 & 17 Viet. c. 51), s. 37. As to proceedings 
by petition of right under the Petitions of Right Act, 1860 (23 & 24 Viet. o. 34), 
if the Commissioners decline to repay, see title Crown Practice, Vol. X.,p. 26. 
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A person who has paid duty in advance to the Commissioners s«jt. 8. 
is not, by reason of the payment, to be prejudiced in his right to Repayment 
be ropaid any duty to which he may become entitled (o). of Overpaid 

Duty. 


Part VI.— Probate Duty. 

Sect. 1. — The Imposition of the Duty. 

426. Probate duty ( p ) is chargeable, save as exprossly provided ( q ), The extent 
in respect of the estate and effects of any deceased person for or in of the char g®« 
respect of which probate or letters of administration in this 
country (?■) is or are, or ought (5) to be, granted (/). 


ip) Succession Duty Act, 18.53 (IG & 17 Viet c. 61), s. 40. 

(p) Probato Duty Act, 1S01 (41 Goo. 3. c. 8G). s. 3; Probate and Legacy 
Duties Act, 1S08 (48 Geo. 3, c. 119), ss. 35—37 ; Stamp Act, 1815 (55 Geo. 3, 
c. 184), ss. 2, 37, 38, 40 — 13, 45 — 51, Sched., Part III. ; Railway Passenger 
Duty Act, 1812 (5 & 6 Viet. c. 79), s. 23 ; Court of Probate Act, 1857 (20 & 21 
Viet. c. 77), s. 92; Probato Duty Act, 1859 (22 & 23 Viet. c. 36), s. 1 ; Indian 
Securities Act, I860 (23 & 21 Viet. c. 5), s. 1 ; Probale Duty Act, 18G0 (23 & 24 
Viet. c. 15), ss. 4, 5; Probate Duty Act, 1801 (24 & 25 Viet. c. 92), s. 3; 
Re von lie Act, 1862(25 & 26 Viet. c. 22), s. 39; Rovenuo (No. 2) Act, 1864 
(27 & 28 Yiot. C« 00), ss. 4, 0 } Crown Suite etc. Act, 18G5 (28 & 29 Viet, 
c. 104), Part V.; Inland Revenue Act, 1868 (31 & 32 Viet. c. 124), 8. 7; 
Customs and Inland Revenue Act, 1880 (43 Viet. c. 14), ss. 9, 10, Schod. ; 
Customs and Inland Revenue Act, 1881 (44 & 45 Viet. c. 12), ss. 26—33, 35, 
37, 40; Revenue Act, 1884 (47 & 48 Viet. c. 62), s. 11; Revenue Act, 1889 
(52 & 53 Vicl. c. 42), s. 19 ; Finance Act, 1894 (57 & 58 Viet. o. 30), 
ss. 1, 21 (2), 24, Scbed. I. (1); Finance Act, 1896 (59 & 60 Viet. c. 28), 

s. 18(1), (2). 

The following further statutes deal with probate duty in Ireland: — Probato 
Duty (Ireland) Act, 1816 (56 Geo. 3, c. 56), ss. 115 — 117, 1 19 — -131 ; Stamp 
Duties (Ireland) Act, 1842 (5 & 6 Viet. c. 82), ss. 35, 36. 

The following further statutes deal with inventory duty (which corresponds 
to probato duty) in Scotland : — Probato and Legacy Duties Act, 1808 (48 Geo. 3, 
c. 149), ss. 38 — 42; Stamp Act, 1853 (16 & 17 Viet. c. 59), s. 8; Probato 
Duty Act, 1800 (23 & 24 Viet. c. 15), s. 6; Heritable Securities (Scotland) Act, 
1860 (23 & 24 Viet. c. 80), ss. 1—8. 

(q) See p. 311 , post. 

(r) The production of a British grant of representation is necessary (except 
as stated at pp. 306, 311, post ), to establish the right to recover or receive 
any part of tho personal estate and effects of any deceased person situated 
in the United Kingdom (Revenue Act, 1884 (47 & 48 Viet. c. 62), s. 11). 
Probate duty must be paid to cover the sum to be recovered, where the title of 
tho personal representative is put in issue ( A.-G . v. Br unning (1860), 8 H. L. 
Cas. 243, per Lord Wensleydale, at p. 262 ; following Hunt v. Stevens (1810), 
3 Taunt. 113). See also Thynne v. Frotheroe (1814), 2 M. & S. 553; Rogers v* 
James (1816), 2 Marsh. 425; Harper v. Ravenhill (1829), Taml. 144, 145; Carr 
v. Robet'ts (1831), 2 B. & Ad. 905 ; Christian v. Devercux (1841), 12 Sim. 264; 
Jones v. Howells, Jones v. Oodsall (1843), 2 llare, 342; Howard v. Prince 
(1847), 10 Beav. 312 ; In the goods of Bell (1871), 25 L. T. 163; Cormadcv. 
Barragry (1876), 10 I. R. 0. L. 147. The validity of a probate is, however, not 
affected by the insufficiency of the duty (A.-G. v. Smith and Cocks , [1892] 2 
Q. B. 289, per Hawkins, J., at p. 296). 

(a) Nev> York Breweries Co. v. A.-G., [1899] A. 0. 62 ; compare, also, In the 
Goods of Gunn (1884), 9 P. D. 242, per Hannen, P., at p. 244 (where probate 
diity is payable, it follows that probate must be granted). 

(0 Customs and Inland Revenue Act, 1881 (44 & 45 Viet. o. 12), s. 27. 
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The death of the testator or intestate must, however, be before 
the 2nd August, 1894 (u), although the property may accrue to his 
ostate on a death on or after that date. 


Sect. 2. — The Subject-matter of the Charge . 

Sub-Sect- 1. — “ Estate ami Effects .” 

427. All personal estate (a) which the personal representative 
recovers by virtue of the grant, whether legal or equitable assets, 
must be considered part of the deceased’s estate and effects, and 
subject to probate duty accordingly (b ) ; provided that the repre- 
sentative’s office is prescribed, and the distribution of the estate 
regulated, by the general law for the administration of assets (c), 
and that the estate was at tlio time of the death within the juris- 
diction of the court by which the grant was made (<l). 

428. Mortgage debts are chargeable with the duty, even if 
received by the personal representative by the aid of a court of 
equity (c), or where secured on the deceased’s own real estate (/). 

Leasehold estates for years, whether absolute or determinable on 
livos, are also chargeable with the duty (g). 

The duty is payable in respect of all the personal estate which 
the deceased disposes of by will, under any authority enabling him 
to dispose of it as he thinks lit (h). 


(u) Finance Act, 1891 (57 & 58 Viet. c. 30), ss. 1, 21 (2), 24, Sched. I. (1): 
comparo Winuns v. A.-G., [1910] A. C. 27, 30, 37, 43, 47. 

(a) I.e., which is of that nature at the timo of the death, or which by subse- 
quent events becomos so ( Lord v. Colvin (1867), L. E. 3 Eci. 737 per 
Malins, V.-C., atp. 741). 

(b) A.-G. v. Brunning (1860), 8 II. L. Cas. 243, pei' Lord Campbell, L.C., at 
p. 256. Every item of property, however, which the executor has a right to 
rocover virtute ojjicii is legal assets (ibid., per Lord ClLELMsi'OUO, at p. 265; 
adopting Cook v. Gregson (1856), 3 Drew. 547, per Kin debs ley, V.-O., at p. 550)1 
In considering, for this purpose, whether assets aro legal or equitable, the 
question is not whether the money is receivable thiough the agoncy of a court 
of equity or a court of law, but whether it is money which the personal repre- 
sentative is entitled to recover independently of any direction of the testator 
(A.-G. v. Brunning , supra , per Lord Oranworth, at p. 258). 

(c) Compare Herbert v. Jtungerford (1886), 20 L. E. Ir. 100, C. A., per Fitz- 
fjUBBON, L.J., at p. 109. The duty, therefore, does not attach in respect of 
compensation moneys under the Prevention of Crime (lroland) Act, 1882 
(45 & 46 Viet. o. 25), a. 19 (Herbert v. Hamjerford , supra) ; under the Grand Jury 
(Ireland) Act, 1836 (6 & 7 Will. 4, c. 116), s. 106 (Be Martin ( 1889), 23 L. E. Ir. 
413) ; under the Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93), s. 2 (Lord 
Campbell’s Act) ( Bulmer, v. Bulmer (1883), 25 Ch. D. 409; A.-G. v. Brunning , 
eupra , per Lord Campbell, L.O., at p. 256); sec also p. 311, post. 

(d) A.-G. v. Bouwens (1838), 4 M. & W. 171, per Lord Abinger, C.B., at 
p. 191, on the authority of A.-G. v. Bimond (1831), 1 Cr. & J. 356, and 
A.-G. v. Hope (1834), 1 Cr. M. & E. 530, II. L. ; see also Winans v. A.-G., 
supra, at p. 40. 

(e) A.-G. v. Brunning , supra , per Lord Campbell, L.C., at p. 257 ; see also 
per Lord Oranworth, at p. 260. 

(/) Swabey v. Swabey (1848), 15 Sim. 502; lie Nunn's Estate , [1894] 1 I. R 
252, 259; see also A.-G. v. Bareli (1871), 6 I. E. C. L. 491. 

(a) Compare Stamp Act, 1815 (55 Geo. 3, c. 184), s. 38. 

(A) Probate Duty Act, 1860 (23 & 24 Viot. c. 15), s. 4, which relates to deaths 
on or after the 3rd April, 1860, Prior to that date, probate duty was not payable 



Part VI.— Probate Duty. 


807 


Real estate, as such, is not chargeable with probate duty ( i) r 
but where, by reason of the doctrine of equitable conversion, it is 
impressed with the character of personal estate in the lifetime of 
the deceased, the duty is payable (fc). 

Tho duty is payable, in connection with the owner’s death, 
in respect of real estate which has been purchased by trustees, out 
of personal estate, without authority (l ) ; or which has been purchased 
by order of the court sitting in lunacy (m), or in Chancery (n), 
subject to a direction, in cither case, that the purchased real estate 
is to be treated as personal estate. 

The duty is also payable in respect of the deceased’s interest in 
moneys to arise from the sale of real estate under a trust for that 
purpose in a deed, or in the will of another person, notwithstanding 
that the real estate remains unsold (o). 

Where real estate is contracted in the lifetime of the deceased to 
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circumstances 
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he sold, and there is a valid and binding agreement enforceable by 
the executor against the purchaser, tho duty is payable (p), and 
whether the agreement is to be specifically performed in its original 
form, or with additional torms and conditions, is wholly im- 
material (q). Tho fact of the contract being contingent does not 


in respect of pergonal cstato appointed by will under a general power (Platt v« 
Jlouth (1841), 3 lJoav. 25 7, aifirmed, sub nom. Drake v. A.-G. (1813), 10 
Cl. & Fin. 207, 281, IT. L., upholding Vandiest v. Fyvmore (1834), 6 Sim. 
570, but on other grounds, and overruling Palmer v. Whitmore (1832), 5 Sim. 
178 j Nail v. Punter (1832), 0 Siiu. 050, 003 j 4,-Cr, y, (1833), 2 Of. & M. 
121). 

(i) Compare Customs and Inland Revenuo Act, 1880 (43 Vicfc. c. 14), g. 10; 
A.-G. v. Jones (1819), l Mac. & G. 574. Tho profits of a lighthouse levied 
under a private Act of Parliament have been held to ho real estate (A.-G. v. 
Juncs } siq>ra). Land tax redeemed or purchased under tho Land Tax Perpetua- 
tion Act, 1798 (38 Goo. 8, c. GO), hut not discharged by tho Act, is personal 
estate {ibid., s. 99 ; Pigoit v. Pi (jolt (1867), 37 L. J. (cir.) 11G); sccus under tho 
Land Tax Redemption Act, 1802 (42 Goo. 3, c. 1 1 G). 

(k) A.-G. v. Uubbuch (1881), 13 Q. B. I). 275, C. A., per Lord Coleridge, 
C.J., at p. 280, on tho authoiity of Lord CiiANWOitTn iu A.-G, v. Brunning 
(I860), 8 II. L. Cns. 243, at p. 2G0. Tho rights of tho Crown must depend upon 
what was tho condition of tho proporty, not by way of estoppel, but by way of 
equitable principles (A.-G. v. Hubhuctc , supra , per Brett, M.R., at p. *288) ; see 
also A.-G. v. Dodd , [1891] 2 Q. B. 150. 

(l) Advocate- General v. Ansiruthcr (1850), 13 Dunl. (Ot. of Sosa.) 450 (savings 
from tho real cstato of an infant invested in real estate) ; AML v. Aiks bury 
(Marquis) (1887), 12 App. Cas. 072, per Lord Selbohne, at p. G81. 

(m) A.-G. v. Ailcsburi/ (Marquis) , supra. 

(n) Ibid., per Lord Macnaghteh , at p. G92. 

(o) A.-G. v. Lomas (1873), L. R. 9 Exeh. 29 ; In the Goods of Gunn (1884), 
9 P. D. 242 ; Be Bicker son , Scales v. Bey hoe , [1S92] 1 Cli. 379, 384. If real 
estate remains unconverted at the time whon tho heir who takes an undisposed- 
of interest in it dies, and if tliore is nothing in the will making it necessary to 
convert it, it is taken as real cstato, and devolves according to the rules govern- 
ing the dcscont of real estate ; but where there is a legal obligation to sell, and 
the proceeds are to form a portion of a joint and single fund for the purposes of 
tho will, thon, whatever may be the condition of the property at the time of the 
death of the heir taking tho undisposed-of interest, it is, both for the purpose 
of distribution, and for tho purpose of probate duty, to be considered as money 
(A.-G. v. Lomaa , supra, per Kelly, O.B., at p. 34, on the authority of A.-G* v« 
Brunning, supra ; see also Re Richer son, Beales y. Ueyhoe^ supra). 

(p) A.-G . v. Brunning , supra. 

(q) Ibid,, per Lord Chelmsford, at p. 265. 
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deprive the purchase-money of the character of personal estate 
when it is completed (r). 

Where a lease of real estate contains an option to purchase, 
which is exercised by the lessee after the lessor’s death, the real 
estate is regarded as converted from the dato of the lease, and the 
purchase-money forms part of the personal estate of the lessor (s), 
and is chargeable with probate duty (£); but it is otherwise where 
the period for the exercise of the option is extended by the lessor’s 
will, and the option is exercised during the extended period (a). 

As real estate belonging to a partnership is impressed in equity 
with the character of personal estate, the share of a deceased 
partner therein is chargeable with probate duty (b), unless by a 
binding agreement, the performance of which would affect the 
property during the lifetime, the rule of law is superseded by the 
real estate being taken out of the partnership property (c). If the 
real estate was substantially involved in the business, it is 
immaterial how it was acquired by the partners, whether, e.g. y by 
descent or devise (cl). The interest of a deceasod person in a joint 
adventure in land is governed by similar considerations (e). 

SlJB-SEOT. 2. — Cumulative Put ice. 

429. Probate duty, subject to tho exceptions stated later (/), is 
payable in connection with every grant which is necessary to 
establish the devolution of property (ff), and it is immaterial that a 
person entitled to an expectant interest dies before the reversion 
falls into possession (h). 

Where a bequest of personal estate takes effect, notwithstanding 
the death of the legatee in the testator’s lifetime (i). the subject- 


(/■) A.-G. v. Brunning (18G0), 8 II. L. Gas. 2-13, per Lord Chelmsford, at 
p. 266. If the duty is paid, and the contract goes oil', theio should bo a return 
uf duty (ibid.). If the purchaser dies befoio performance* of the agreement, 
probate duty is payable on his personal estate, but on the contract being per- 
formed, a return of duty should bo made under the ltailway Tassonger Duty 
Act, 1842 (5 & 6 Viet. c. 76), s. 23 (ibid., at p. 267). 

(s) Collingwood y. Row (1867), 3 Jur. (n. s.) 785. 

\t) Lord v. Colvin (1867), L. B. 3 Eq. 737, per Malins, V.-C., at p. 742. 

(a) Re Qoodall , Gooda/l v. Goodall y f’1895] W. N. 136. 

(b) A.-G. v. llubbuck (1864), 13 Q. B. D. 275, 278, 289, C. A. ; Forbes y. 
Steven , Mackenzie v. Forbes (1870), L. lit. 10 Eq. 178 ; IPartnership Act, 1890 
(53 & 54 Viet. c. 39), 8. 22. 

(c) A.-G. y. Hubbuclc , supra, at pp. 278, 286. As to what will remit land to 
its original character, see per Bowen, L. J., at p. 290. Seo also Matson y. Swift 
(1845), 8 Beav. 368, explained in A.-G. y. Brunning , supra, per Lord Oran- 
worth, at p. 260 ; Custance y. Bradshaw (1845), 4 Hare, 315, explained iu 
A.-G. v. Brunning , supra , per Lord Cranworth, at p. 259, in Forbes v. Steven, 
Mackenzie y. Forbes , supra , per James, V.-O., at p. 191, and in A.-G. y. Ilubbuclc , 
supra, per Lord Coleridge, C. J. , at p. 280. 

(d) Waterer y. Waterer (1873), L. Jtt. 15 Eq. 402, 406 ; Re Cooper , Cooper y. 
Cooper (1878), 26 W. B. 785.^ 

(e) Lord Advocate y . Macfarlam's Trustees (1893), 31 Sc. L. B. 357; soo also 
Partnership Act, 1890 (53 & 54 Viet, c. 39), s. 20 (3). 

(/) See p. 311, post. 

(g) Partington y. A.-G. (1869), L. B. 4 H. L. 100. 

I O L°R P 262 Am G ' V ’ * ^ 1846 ^ 2 Ph * 64 ; A '~° m Yt Maxwdl C 1860 )> 10 

(3 Willi Act, 1837 (7 Will. 4 & l Viet. c. 26); see p. 186, ante . 
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matter of the bequest forms part of the personal estate of the dead 
legatee, and is chargeable with probate duty (k). But it is other- 
wise where the bequest is to the pre-deceasing legatee’s representa- 
tives to be applied as part of his estate (Z). 

Sub-Sect. 3. — Domicil and Situs, 

430 . The personal estate and effects belonging to the deceased, 
in order to be liable to probate duty, must be locally situate within 
the jurisdiction of the British court at the time of the death, when 
the right to duty attaches (m), and it is immaterial that the grant 
has been eventually dc facto made available to collect foreign 
funds (n). 

431 . The domicil of the deceased does not affect the liability to 
the duty (o). 

432 . Furniture and such like tilings are assets for the purposes 
of jurisdiction where they are actually situate at the time of the 
death; leases are assets where tho land lies (p) ; specialty debts 
owing from persons out of the United Kingdom (q) are assets where 
the instrument happens to be ( r ) ; simple contract debts, whether 
the title is evidenced or not by bills of exchange or promissory 
notes (s), and specialty debts owing from persons in the United 
Kingdom (q), are assets where the debtor resides at the time of the 
death (a). Foreign bonds or other securities situate in the United 
Kingdom, and transferable here by delivery, whether the dividends 
are payable here or abroad, are assets in this country ( b ), and it is 


(Ic) Perry’s Executors v. H. (ISOS), L. It. 4 Excli. 27. 

( l ) Loid Advocate v. Boqie, [1801] A. C. 83; A.-G. v. Loyd , [1805] 1 Q. 13. 
496. Quaere whether tho duty would not bo payable if tho testator indicated 
that the bequest was to bo in the same position under tho statute as if it had in 
fact bolonged to tho logateo (Lord Advocate v. Bogie , supra, per Lord Watson, 
at p. 95). 

(m) A.-G. v. Dimund (1S31), 1 Cr. & J. 356; A.-G. v. Hope (1834), l 
Cr. M. & It. 530, FI. L. ; A.-G. v. Partington (1862), 1 II. &0. 457, 474; A.-G. v. 
Pratt (1874), L. It. 9 Exch. 140, 143. In cases, however, where the fixed duty 
of 30s. is to be paid under tho Customs and Inland Revenue Act, 1881 (4 1 & 45 
Yict. c. 12), s. 33, see p. 312, post. Compare In the Goods of llenley (18S6), 
11 P. D. 126. 


(v) A.-G. v. Dinumd, supra , at p. 371 ; A.-G. v. Hope , supra, at p. 560; 
A.-G. v. Bouwene (1838), 4 M. & W. 171, 190; Pcarse v. Pearse (1838), 9 Sim. 
430. 

(o) Partington v. A.-G. (1869), L. R. 4 II. L. 100 ; see also Tffnan* v. A.-G., 
[1910] A. C. 27, 30, 33, 35. 

(p) Compare Gvrney v. Rawlins (1S36), 2 M. & W. 87, per Pajike, B., at p.91. 
(2) Revenue yi.ct, 1862 (25 & 26 Yict. c. 22), s. 39. A policy under seal is a 

specialty ( Gurney v. Rawlins , supra). 

S Compare Stamps Commissioner v. Hope, [1891] A. C. 476, P. 0. 

It is immaterial that tho bills of exchange have not reachod maturity, 
been accepted, or even presented, or are on the high seas, if the person who 
becomes debtor was in the United Kingdom (A.-G. v. Pratt (1874), L. R. 9 
Exch. 140). If the drawee refuses to accept, or does not pay at maturity, 
queere (ibid., per Kelly, C.B., at p. 144). See also In the Goods of Wyckoff (18G2), 
3 Sw. & Tr. 20. 

(a) A.-G. v. Bouivcns, supra , per Lord Abingeb, C.B., at p. 191 ; fico also 
Winans v. A.-G., supra. 

[5) A.-G. v. Bouwens, supra . 
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Estate and Other Death Duties. 


Sect. 4 . — Bates of Duty . 

434. The rate of probate duty depends upon the value of the 
estate and effects, and the scale of rates is as follows (b) : — Where the 
value of the estate and effects is above £100 and not above £500, 
the rate is £1 for every full sum of £50, and for any fractional part 
of £50 over any multiple of £50. Where the value is above £500 
and not above £1,000, the rate is £1 5s. for every full sum of £50, 
and for any fractional part of £50 over any multiple of £50. Where 
the value is above £1,000, the rate is £3 for every full sum of £100, 
and for any fractional part of ^100 over any multiple of £100. 

Where the value of the whole personal estate in or out of the 
United Kingdom of any person dying after the 31st May, 1881, 
without any deduction for debts and funeral expenses, exceeds £100 
but does not exceed £300, a fixed duty of 80s. may bo paid (c). 

Sect. 5. — Value Chargeable . 

Sujs-Sect. 1 . — Gross Value. 

The general 435. The duty is payable upon the principal value of the property 
rulc - chargeable therewith in respect of which the grant is obtained^/), 

and the affidavit (<;) must accordingly include the property at its 
then value (/), with all accretions of interest since the death (g). 

(b) Customs and Inland Revenue Act, 1881 (41 & 45 Viet. o. 12), s. 27. Tho 
rato of duty depends upon the law in force at tho date of the grant (lie Joy , 
Lalor v. Jones (1880), 5 L. R. Ir. 282). For tho duties on grants of representa- 
tion prior to the 1st June, 1881, see stat. (1694) 5 & 6 Will. & Mar. c. 21; 
stat. (1698) 9 Will. 3, c. 25 ; stat. (1779) 19 Geo. 3, c, 66 ; stat. (1783) 23 
Geo. 3, c. 58; stat. (1789) 29 Geo. 3, c. 51 ; stat. (1795) 35 Goo. 3, c. 30; stat. 
(1797) 37 Goo. 3, c. 90 ; Administration of Estates Act, 1798 (38 Geo. 3, c. 87); 
Probate Duty Act, 1801 (41 Geo. 3, c. 86); Stamp Act, 1804 (44 Geo. 3, c. 98) ; 
Stamp Act, 1815 (55 Goo. 3, c. 184), s. 2, Scbed., Part III. ; Prohato Duty 
Act, 1859 (22 & 23 Viet. c. 36), s. 1 ; Revenue (No. 2) Act, 1864 (27 & 28 Viet, 
c. 56), s. 5; Customs and Inland Revenue Act, 1880 (43 Viet. c. 14), s. 9, Schod. 
Where, in tho caso of an application for an original grant on or after the 1st 
June, 1889, in tho case of a person dying before the 2nd August, 1894, the 
vnluo of tho estato and effects exceeds £10,000, temporary estate duty is also 
payable. Where a further affidavit is to be delivered in respect of additional 
value, then if the original value exceeded £10,000, additional duty is payable 
in respect of the additional value, but if the original value did not exceed 
£10,000, although the whole value does, duty is payable in respoct of the wholo 
value. The rate of the duty is £1 for every full sum of £J00, and for any 
fraction of £100 over any multiple of £100. As to the subject generally, see 
Customs and Inland Revenue Act, 1889 (52 & 53 Viet. c. 7), ss. 5 (1), (3 — 7), 7 — 9. 

(c) Customs and Inland Revenue Act, 1881 (44 & 45 Viet, c. 12), s. 33 (1), (5). 
The grant must be obtained under tho provisions of the section. If it is after- 
wards discovered that the value exceeds £300, probato duty is payable in respect 
of -the true value, and no allowance is made for the fixed duty paid (ibid., s. 35). 

(d) Doe d. Bichardsy. Evans (1847), 10 Q. B. 476 (leasehold property improved 
by building between the death and the grant). Scottish and Irish assets may 
he included for duty in the affidavit when the English grant is to bo resealed in 
Scotland under the Confirmation of Executors (Scotland) Act, 1858 (21 & 22 
Viet. c. 66), ss. 14, 15, and in Ireland under tho Probates and Letters of 
Administration Act (Ireland), 1857 (20 & 21 Viet. c. 79), ss. 94, 95. 

(e) See p. 314, post 

(/) A.-Gf. v. Partington (1862), 1 H. & C. 457, per Bbamwell, B., at p. 474* 

fa) Partington v. A.-0. (1869), L. R. 4 H. L. 100. 
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Stocks and shares are to be valued at their then market price (h). 

If the duty in respect of a contingent reversionary interest is 
not paid when the grant is obtained, the duty when the interest 
falls into possession is to be paid upon the value actually realised (i). 
It is not sufficient to include such an interest at a nominal sum in 
the original affidavit, the Grown being entitled to duty upon the fair 
value of the expectancy (/c). 

Conjectural estimates are to be set right when the facts are 
ascertained ( l ). 

Desperate and doubtful dobts owing to the deceased may, in the 
judgment of the executor fairly and bond fide exercised, be omitted 
in the first instance (m), but if afterwards paid they become part of 
the estate (n). 

Sub-Sect. 2. — Ltdiidions. 

436. Where the deceased died domiciled in the United Kingdom, 
the person applying for the grant may state in his affidavit the fact 
of such domicil, and deliver a schedule of the debts due from the 
deceased to persons resident in the United Kingdom, and an account 
of Lhe funoral expenses, and, for the purpose of the charge of duty, 
the aggregate amount of the debts and funeral expenses may be 
deducted from the value of the estate and effects specified in the 
account delivered with the affidavit (o). 

437. Dobts which may be so deducted are debts due and owing 
from the deceased which, in their own nature and character, apart 
from any direction in the deceased’s will (p), are payable bylaw 
out of any part of the estate and effects comprised in the 
affidavit (q). They do not include voluntary debts expressed to be 
payable on the death of the deceased, or payable under any instru- 
ment which has not been bond fide delivered to the donee three 
months before the death (r), or debts in respect of which any real 
estate may bo primarily liable (a), or in respect of which a 


(h) Wishart v. Lord Advocate (1880), IS Sc. L. It. G2. 

(i) Lord v. Colvin (1867), L. R. 3 Eq. 737 ; H. M, Advocate v. Findlay 
( Kennedy's Factor ) (1S90), 28 Sc. L. R. 596. Theso capos are upon the Stamp 
Act, 1815 (55 Geo. 3, c. 184), s. 41. Qnare , whether the position is the same 
under the Customs and Inland Rovenuo Act, 1881 (44 & 45 Viet. c. 12), s. 32. 

(k) Lord Advocate v. Pringle (1878), 15 Sc. L. R. G24. 

(l) Wishart v. Lord Advocate , supra y per the Lord President (Inqlis), at 
p. 64. 

(m) Moses v. Crafter (1831), 4 C. & P. 524, per Lord Tenterden, C.J., at 

p. 525 ; approved, A.-G. v. Brunning (I860), 8 H. L. Cas. 243, per Lord Wens- 
leydale, at p. 262 ; and Perry's Executors v, 11. (1SG8), L. R. 4 Exch. 27, per 
Bramwell, B., at p. 31. ^ 

(») Ferry's Executors v. R., supra , per Bramwell, B., at p. 31. 

(o) Customs and Inland Revenuo Act, 1881 (44 & 45 Viet. o. 12), s. 28. 

\p) Fercival v. B. (1864), 3 H. & C. 217, per Martin, B., at p. 230 (direction 
to pay out of mixed fund). 

(g) Calls on shares paid by executors may be deducted, even where the shares 
have been transferred into their names, provided the calls are paid in the 
or din ary course of administration {Wishart v. Lord Advocate , supra). 

(r) See also Probate Duty Act, 1861 (24 & 25 Viet. c. 92), s. 3. 

(*) Re Taylor's Estate (1853), 8 Exch. 384 ; see also Barham v. Thanet {Earl) 
(1834), 3 My. & K. 607, jw* Leaoh, M.R., at p. 624. 
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Boot. 5. 
Value 

Chargeable. 

Mortgage 
debts on 
leaseholds. 

Covenant 
debts in 
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of marriage. ' 

Debts where 
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owned 

foreign 

personal 

estate. 


Funeral 

expenses. 


Natuie of 
the duty. 


How payable. 


reimbursement may bo capable of being claimed from any real 
estate of the deceased ( t ), or from any other estate or person (a). 

In any case where leasehold estates are the sole security by 
way of mortgage for any debts due and owing from the deceased, 
the amount of the mortgage debts may be deducted from the value 
of the leasehold estates ( b ). 

Deduction may be made in respect of a specified sum of money 
covenanted by the deceased, in consideration of marriage, to bo 
paid after his death (c), but not where the covenant was to bequeath 
a share (d), or the entirety (e), of his residuary estate. 

Where the deceased owned property both in this country 
and abroad, and owed debts to persons residont in this country, 
the foreign property is not to bo taken into consideration in 
estimating the deduction to be allowed in respect of such 
debts ( f ). 

438 . Funeral expenses which may bo deducted must be reason- 
able according to law ( g ). 


Sect. 6. — Collection of the Duty. 

Sub-Sect. 1 . — The Duty. 

439 . Probate duty is a stamp duty, and may bo denoted by 
impressed or adhesive stamps, or partly by one and partly by the 
other, as the Commissioners (h) think proper ( i ). 

The duty is chargeable on the affidavit (k) to bo required 
and received from the person applying for the grant (/), and the 
several provisions in force on the 1st June, 1881 (m), in relation to 


2 E.g. t a mortgage debt which is payable by tho hoir or deviseo undor the 
Estato Charges Acts, 1854, 1867, and 1877 (17 & 18 Viet. c. 113 ; 30 & 31 
Viet. c. 69 ; 40 & 41 Viet. c. 34). 

(a) Customs and Inland Revenue Act, 1881 (41 <& 45 Viet. c. 12), s. 28. 

(b) Inland Revenue Act, 1868 (31 &, 32 Viet. c. 124), s. 7. 

(c) Lord Advocate of Scotland v. lloy art (1872), L. E. 2 Sc. & Div. 217; see 
also A.-G. v. Murray (1S87), 20 L. E. .Lr. 124, 127, C. A. 

(d) Marshall v. Lord Advocate (1874), 11 Sc. L. E. 392. 

(e) Moir's Trustees v. Lord Advocate (1874), 11 Sc. L. E. 157 ; A.-G. v. Murray 
(1887), 20 L. E. Ir. 124. 0. A. 

(/) 11. v. Stamps and Taxes Commissioners (1849), 18 L. J. (q. b.) 201. 

\g) Customs and Inland Revenue Act, 1881 (44 & 45 Viet. c. 12), s. 28. See 
note ( b), p. 210, ante. 

(/i)-See note (h), p. 249, ante. 

t) Customs and Inland Revenue Act, 1881 (44 & 45 Viet. c. 12), s. 26. An 
\esive stamp is used for the fixed duty of 30s. under ibid. t s. 33, and impressed 


adh 


stapaps for the other duties. 

S The affidavit is to be in such form as may be prescribed (Customs and 
id Revenue Act, 1880 (43 Viet. o. 14), s. 10 (4) ; Customs and Inland 
Revenue Act, 1881 (44 & 45 Viet. c. 12), s. 29; and the Commissioners are to 
provide forms of affidavit stamped to denote the duties payable (Customs and 
Inland Revenue Act, 1881 (44 & 45 Viet. c. 12), s. 29). 

(ft Customs and Inland Revenue Act, 1881 (44 & 45 Viot. c, 12), s. 27. Prior 
to the 1st June, 1881, the duty was chargeable upon the grant itself (Stamp 
Aot, 1816 (55 Geo. 3, c. 184), s. 2, Sched., Part HI.). 

(m) Le. t the date of the commencement of the Customs and Inland Revenue 
Act, 1881 (44 & 45 Viet. o. 12). 
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the earlier probate duties are, so far as they are consistent, deemed s®°i\ 6. 
to be applicable to the duty so chargeable (»). Collection 

of the 

Sub-Sect, 2. — When the Duty ia payable. Duty. 


440. If any part of the estate is taken possession of, or in any when 
manner administered, a grant must be obtained, and the probate f ho dut Y 
duty paid, within six calendar months after the death of the ls P a y flble * 
deceased, or within two calendar months after the termination of 
any action or dispute respecting the will, or the right to letters 
of administration, if there is any such, that is not ended within 
four calendar months after the death (o). 

If at any time it is discovered that the estate was, at the When 
time of the grant, of greater value than that mentioned in the addlL ^ nal 
certificate on the grant of the oflicer of the court (p), or that any payable, 
deduction for debts or funeral expenses was made erroneously, a 
further affidavit, with an account, is, within six months after the 
discovery, to bo delivered to the Commissioners, duly stamped for 
the additional duty payable, with intorest from tho date of the 
grant, or from such subsequent date as tho Commissioners may, in 
the circumstances, think proper (q). 


Sub-Sect. 3. — By whom the Duty ia payable . 

441. The duty is payablo by the person applying for the By whom 
grant (?•), or by any person who takes possession of, or in any ? ,hc dufc 7 ] 
manner administers (#), any part of the personal estate (t). 18 payi1 e ' 

Together with the affidavit (a) to be required and received Account to 
from the applicant for the grant, an account (/;) is to bo delivered Affidavit on 
of the particulars of the personal estate for or in respect of which application 
tho grant is to be made, and of the estimated value of the for grant. 


(m) Customs and Inland Revenue Act, 1881 (4.4 & 45 Yict. c. 12), s. 26 (3); 
boo also Court of Probate Act, 1857 (20 & 21 Yict. c. 77), 8. 92. 

(o) Stamp Act, 1815 (5.) Geo. 3, c. 184), s. 37 ; Crown Suits etc. Act, 1865 
(28 & 29 Yict. c. 101), s. 57) ; Customs and Inland Revenue Act, 1881 (44 & 45 
Yict. c. 12), 8. 40. The Commissioners have power, in cortain circumstances, and 
on certain conditions, to allow a grant to issue on credit (Stamp Act, 1815 
(55 Geo. 3, c. 184), ss. 45—49 ; see Doe d. llanley v. Wood (1819), 2 B. & Aid. 
*24, 733 ; Howard v. Brince (1847), 10 Beav. 312). 

(p) See p. 316, post . 

(q) Customs and Inland Revenue Act, 18S1 (44 & 45 Yict, c. 12), 8. 32. Tn 
tho case of grants obtained before tho 1st June, 1881, see Stamp Act, 1815 
(55 Goo. 3, c. 184), ss. 41, 43, 

(r) Customs and Inland Revenue Act, 1881 (44 & 45 Yict. c. 12), s. 27. 

(a) Including a British company which transfers shares without production of 
a British grant (New York Brewet'ies Co. v. A.-G. t [1899] A. C. 62). 

(t) Stamp Act, 1815 (55 Geo. 3, c. 184), s. 37 ; Crown Suits etc. Act, 1865 
(28 & 29 Viet. c. 104), s. 57 ; Customs and Inland Revenue Act, 1881 (41 & 45 
Yict. c. 12), s. 40. 

(a) Stamp Act, 1815 (55 Geo. 3, c. 184), s. 38. The affidavit may be made by 
Borne other competent person, and not necessarily by the executor (In the Goods 
of Urruela (1869), L. R. 1 P. & D. 598). 

(b) As to the transmission of the account and other documents and particulars 
to the Commissioners by the Probate Registry, see Court of Probate Act, 185* 
(20 & 21 Viet. c. 77), s. 93 ; Customs and Inland Revenue Act, 1880 (43 Viet. 
0 , 14 ), 6 . 10 (2), 
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particulars (c). The affidavit is to extend to the verification of the 
account, or to the verification of such account and the schedule of 
debts and funeral expenses, as the case may be (d). 

Every grant is to bear a certificate in writing under the 
hand of the proper officer of the court, showing that the affidavit 
for the Commissioners has been delivered, and, if liable to duty, 
has been duly stamped, and stating the amount of the gross value 
of the estate and effects as shown by the account (e). 

The Commissioners may at any time, and from time to 
time, within three years after the grant, as they may think 
necessary, require the person acting in the administration (/) of 
the estate and effects to furnish such explanations, and to produce 
such documentary or other evidence respecting the contents of, or 
particulars verified by, the affidavit as the case may seem to them 
to require ( g ). 

442. If a correction of the original estimate of value becomes 
necessary, it is to be made by tho porson acting in the administra- 
tion of the estate ( h ), when the mistake is discovered (i), and if 
there is no such person, the estate having been fully administered, 
the Crown is without remedy (k). 

The Commissioners upon receipt of a stamped further affidavit 
are to cause a certificate (l) to be written on the grant, by an 
authorised officer, setting forth tho true value of the estate and 
effects as then ascertained, or, as the case may bo, the corrected 
amount of the deductions, and such certificate is substituted for, 
and has the same force and effect as, the certificate of the officer of 
the court (h). 

Sub-Sect. 4. — Out of what Burpcrty the TjuUj is payable. 

443. Probate duty is, in general, payable out of the residuary 
personal estate (in). 

In the case, however, of estate and effects which the deceased has 
disposed of by will under any authority enabling him to dispose of 


(c) Customs and Inland Revenue Act, 1880 (43 Viet. c. 14), s. 10 (1). 

(a) Customs and Inland Rovenue Act, 1881 (44 & 45 Yict. c. 12), s. 29. 

\e) Ibid., s. 30. 

(/) See note (7i), infra. 

(y) Customs and Inland Revenue Act, 1881 (44 &45 Yict. c. 12), s. 37. 

(h) Ibid., s. 32. In the case of grants obtained bofore the 1st Juno, 1881, 
see Stamp Act, 1815 (55 Geo. 3, c. 18-1), ss. 41, 43. 

(/) A.-G. v. Smith, [1893] 1 Q. B. 239, 0. A. ; Re Nunn's Estate, [1894] 1 1. R. 
252, 257. 

(k) A.-G. v. Smith, supra, per A. L. Smith, L,J., at p. 244. 

(/) In an administration case, the administrator must first give security to 
the court to cover the corrected gross assets. Periodical notifications of recti- 
fications are to be given by the Commissioners to the court (Stamp Act, 1815 
(55 Geo. 3, c. 184), s. 42). 

(m) Re Bourne, Martin v, Martin, [1893] 1 Ch. 188. Where the residuary 
personal estate is insufficient, a specific bequest mugfc exonerate real estate 
taken by the heir (Shephtard v. Btetham (1877), C Ch. D* 597 ; secus for estate 
duty (Ae Pullen, Parlcer v. Pullen, [1910] 1 Ch. 564) ). Probate duty is a testa- 
mentary expense (Davies v. Fowler (1873), L. R. 16 Eq. 308); but is not a 
disbursement within the Solicitors Act, 1843 (6 & 7 Yict. c. 73), s. 37 (Re Kingdon 
and Wilson, [1902] 2 Ch. 242, 0. A., overruling Re Lamb (1889), 23 Q. B. D. 5). 
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it; as he thinks fit, the probate duty payable in respect thereof (n) Sect. 6. 
is a charge or burden upon the property so disposed of, and is to be Collection 
paid out of it, by the trustees or owners, to the person for the time of the 

being lawfully having or taking the burden of the execution of the 
will or testamentary instrument, or of the administration or manage- by will 
mcnt of the personal estate of the deceased, for the benefit of the under a 

persons entitled thereto (o). general 

1 power. 


Sect. 7. — Interest , Penalties , and Proceedings . 

Sub-Sect. 1 . — Interest 

444. Simple interest at the rate of 3 per cent, per annum, Rate of 
without deduction for income tax, is payable upon duty in arrear, intere8t » 
and is recoverable in tho same manner as if it were part of the 

duty (p). 

Sub -Sect. 2. — Penalties . 

445. If any person who ought to obtain probate or letters of Double duty 
administration (q), or to deliver a further afiidavit (r), neglects to default 0 * 
do so within the proscribed period, he is liable to pay double the 
amount of duty chargeable, and the same is a debt due from him 

to the Sovereign, and is recoverable by any of the ways or means in 
force (s) for the recovery of probate, legacy, or succession duties ( t ). 

Sub-Sect. 3. — Proceedings. 

446. If any person takes possession of, or in any manner Summary 
administers, any part of tho personal estate of any person deceased, proceedings 
without obtaining a grant within tho prescribed period, the Com- 
missionors may sue out of the King’s Bench Division a writ of 

(w) /.c., where the deceased died after the 3rd April, 1SG0 (Probate Duty 
Act, 1800 (23 & 24 Viet. c. 15), s. 5). 

(o) Ibid. ; Re Lambert' 8 Estate , Stanton v. Lambert (18S8), 39 Cli. D. 62G, 63 5. 

"Where a general power of appointment over a fund is exercised by will by way 
of appointing “tho clear value ” of epecilied sums of monoy, and “all tho 
residue,” tho probate duty, apart from express direction ( Davies v. Fowler 
(1873), L. R. 16 Eq. 308), is payable out of the part appointed as residue (Re 
Currie. , Bjorhman v. Kimberley (Lord) (1888), 57 L. J. (cu.) 743). 

fp) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 18 (1), (2). 

(g) Comparo New York Breweries Co. v. A. -CL, [1899] A. 0. 02, per Lord 
Davey, at p. 77. In Re Ranking's Settlement Trusts (1868), L. R. 6 Eq. 601, 

605, tho court, the Commissioners accepting the probate duty, dispensed with a 
grant where insistence on it would havo involved such oxpenso and delay as to 
ronder tlio order of tho court practically useless. 

(?*) If tho further afiidavit is in a caso where the fixed duty of 30s. under 
the Customs and Inland Revenue Act, 1881 (44 & 45 Viet. c. 12), s. 33, has been 
paid, a sura equal to the probate duty in respoct of tho true value of the 
ostate, without alio wan co for tho 30s., is a debt aue to the Sovereign from the 
person acting in the administration of the estate (ibid,, s. 35). 

( 3 ) I.c., in 1881. 

(t) Customs and Inland Revenue Act, 1881 (44 & 45 Viet. c. 12), s. 40. 

Prior to the 1st June, 1881, see Stamp Act, 1815 (55 Goo. 3, c. 184), s. 37, 
for the penalty for not obtaining a grant within a given tirao, and ibid., 
b. 43, for the penalty for not paying further duty in a given time after the dis- 
covery that insufficient duty has been paid. The penalty under s. 37 does not 
prevent the representatives from subsequently taking out a grant (Badger v. 

Arch (1854), 10 Exoh. 333, per Parke, B., at p. 337). See also Stamp Act, 

1891 (54 & 55 Viet. 0 . 39), s. 15, as to the penalty on stamping probates more 
than six months after the true value of the estate has been discovered. 
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summons commanding him to deliver an account of the estate 
of the deceased, and of its value, and to pay the duty properly 
chargeable, and costs of the proceedings, or to show cause to the 
contrary, and on cause being shown, such order is to be made as 
seems just; and any such proceedings are to be a waiver of all 
relative penalties incurred by such person (a). 

Sect. 8. — Repayment of Overpaid Duty . 

447 . If at any time after the grant, and during the administra- 
tion of the estate, tho value mentioned in the certificate of the 
officer of the court is found to exceed the true value, or if at any 
time within three years after the grant, or within sucli further 
period as the Commissioners may allow, it appears that no amount, 
or an insufficient amount, was deducted on account of dobts and 
funeral expenses, the Commissioners, upon proof of tilt facts to 
their satisfaction, may roturn tho amount of duty overpaid, and 
cause a certificate by an authorised officer to bo written on the 
grant stating the true value, or, as the case may be, the amount, 
or corrected amount, of the deductions, and this certificate is to be 
substituted for, and havo the samo force and effect as, the original 
certificate (b). 


(a) Crown Suits otc. Act, 1865 (28 & 20 Viet. c. 101), s. 57; soo title 
Crown Practice, Vol. X., p. 10. 

(b) Customs and Inland Rovenuo Act, 1881 (41 & 45 Viet. c. 12), s. 31. As 
to grants on or after tho 1st June, 1881, tho alteration in tho medo of dealing 
with debts effected by this Act is a mere change in tho mode of collection, and 
does not in any way alter the imposition of the tax (A.-(r. v. Murray (1887), 20 
L. It. Ir. 124, 0. A., per PrrzGiimoN, L.J., at p. 147). In prior cases, sco 
Stamp Act, 1815 (55 Goo. 3, c. 181), ss. 40, 51, and Railway Passenger Duty 
Act, 1842 (5 & 6 Viet. c. 70), s. 23, in which cases a roturn of duty can only bo 
mado whoro it is proved to tho satisfaction of tho Commissioners, by oath and 

f jropor vouchers, that the executor has paid tho dobts (Stamp Act, 1815 
55 Geo. 3, c. 184), s. 51 ; Railway Passenger Duty Act, 1842 (5 & 6 Viet. c. 79), 
s. 23). Tho power of the Commissioners to allow time beyond three years is 
whoro by reason of any proceeding at law or in equity the debts have not boon 
ascertained and paid, or tho effects of tho doceased recovered and made 
available, and in consequonco the executor has been proven tod from claiming 
the return within three years (Railway Passenger Duty Act, 1842 (5 & 6 Viet, 
c. 79), s. 23). Where the duty has been repaid on a fraudulent application, 
(jucvre, whether it can be again demanded ( Hicks v. Kent (1840), 3 Beav. 141). 
As to petitions under the Petitions of Right Act, 18G0 (23 & 24 Viet. c. 31), 
where the Commissioners decline to repay, see titlo Crown Practice, Vol. X., 
p. 27 ; Percival v. 11. (1864), 3 II. & C. 217 ; Ferry'# Executors v. R. (1868), 
L. R. 4 Exch. 27 ; Re Nathan (1884), 12 Q. B. I). 461. 

Semite , the Scots common law principle of condictio indebiti has no application 
to money paid as probate duty (Alston's Trustees v. Lord Advocate (1895), 33 
Sc. L. R. 278, per the Lord Ordinary (Moncmeep), at p. 281). 
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Part I. — Definition, Nature, and Classification. 

Sect. 1. — Definition . 

448. There is said to be an estoppel where a party is not allowed 
to say that a certain statement of fact is untrue, whether in reality 
it bo true or not (a). Estoppel, or “ conclusion ” as it is frequently 
called by the older authorities, may therefore be defined as a dis- 
ability whereby a party is precluded (/;) from alleging or proving in 
legal proceedings that a fact is otherwise than it has been made to 
appear by the matter giving rise to that disability. The law of 
estoppel is a branch of the law of evidence (c). 

Sect. 2. — Kinds of Estopj)el. 

449. Estoppel is of three kinds — estoppel by matlor of record 
or quasi of record, estoppel by deed, and estoppel in pais . 


(a) Seo Co. Litt. 352 a; “ Estoppel is when one is concluded and forbidden in 
law to speak against liis own act or deed, yea, though it be to say the truth. ” 
(Tonnes de la Ley, tit. Estoppel, cited in Ashpitel v. Bryan (1863), 3 B. & S. 474, 
489) ; Simm v. Anglo-American Telegraph Co. (1879), 5 Q. B. D. 188, 0. A., per 
Bramwell, L.J., at p. 202. 

(b) In the older phraseology, 41 con eluded.’ 1 

(o) “Estoppel is only a rulo of evidence : you cannot found an action upon 
estoppel’ 1 (Low v. Buttveric, [1891] 3 Ch. 82, C. A. per Bowen, L.J., at p. 105 ; 
and see per Lindley, L.J., at p. 101, to same effect); Be Ottos Kopje Diamond 
Mines , Ltd [1893] 1 Ch. 618, 0. A. per Bowen, L.J., at p. 628 ; ands oe Dickson 
v. Reuter's Telegram Co. (1877), 3 O. P. D. 1 ; Ilarriman y, Ilarriman , [1909] 
£• 123, 0. A., per Earwell, L. J., at p. 144, 
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Paiit I. — Definition, Nature, and Classification. 

450. Estoppel of record or quasi of record arises (1) where an Sect. 2. 

issue of fact has been judicially determined in a final manner Kinds of 

between the parties by a tribunal having jurisdiction (d), concurrent Estoppel, 
or exclusive, in the matter, and the same issue comes directly in of record or 
question in subsequent proceedings between the samo parties; quasi at 
(2) where the first determination was by a court having exclusive recor< b 
jurisdiction, and the same issue comes incidentally in question in 
subsequent proceedings between the same parties ( e ) ; (3) in some 

cases (/) where an issue of fact affecting the status of a person or 
thing has been necessarily Of) determined in a final manner as a 
substantive part (It) of a judgment in rein ( i .) of a tribunal of com- 
petent jurisdiction to detormino that status, and the same issue 
comes directly in question in subsequent civil proceedings between 
any parties whatever. 

Where the earlier decision is that of a court of record the 
resulting estoppel is said to be “of record”; where it is that of 
any othor tribunal, whether erected by agreement of the parties 
or otherwise, the estoppel is said to be “ quasi of record.” 

451. Wliero, in a deed made between parties and verified By deed, 
by their seals, there is a statement of fact an estoppel results, and 

is called “ estoppel by deed ” O'). If upon the true construction of 
the deed the statement is that of both or all the parties, the 
estoppel is binding on each party ; if otherwise, it is only binding on 
the party making it (fc). It seems that an estoppel also arises upon 
a deed poll, the modo of its execution being equally solemn with 
that of an indenture (l). 

452. Where one lias either by words or conduct made to another By matter 
a representation of fact, either with knowledge of its falsehood or 

with the intention that it should be acted upon ( 7 * 1 ), or lias so 
conducted himself that another would, as a reasonable man, under- 
stand that a certain represent ation of fact was intended to be acted 
on, and that other has acted on such representation and thereby 

(d) Jurisdiction is essential ; scop. 353 , post. 

(c) Kingston ’s (Duchess) Case (1776), 2 Smith, L. 0., 11th ed., 731, per I)r 
Grey, C.J., at p. 732; Mackintosh v. Smith and Lowe (1865), 4 Macq. 913, per 
Lord CiiELMSFOitt), at p. 924. 

( f) See Hill v. Clifford, [1907] 2 Ch. 230, C. A., per Gokell Baiines, P., at 
p. 250. 

(g) II. v. Ilartington Middle Quarter (Inhabitants) (1855), 4 E. & B. 780 ; 

Concha v. Concha (1886), 11 App. Cas. 541, affirming De Mora v. Concha 
(1885), 29 Ch. D. 208, C. A. II. v. Ilartington Middle Quarter (Inhabitants) 
supra , was doubted by Lord Selbohne, L.O., in II. v. Hutchings (1881), 6 
Q. B. D. 300, 303, but it appears to bo well established ; seo Wakefield Corporation 
v. Cooke , [1903] 1 K. B. 417, 424, C. A. ; affirmed [1904] A. C. 31. 

(A) R. v. Ilartington Middle Quarter ( Inhabitants ), supra; Ilobbs v. Ilenning 
(1864), 17 O. B. (N. S.) 791 (foreign judgment in rem), 

1 %) For definition of judgment in rem , see p. 327, post, 

j) Co. Litt. 352 a ; explained, 2 Smith, L. O., 11th ed., p. 746. 

k) Stroughill v. Buck (1850), 14 Q. B. 781 ; see p. 868, post . 

I ) Bac. Abr. tit. Leases and Terms for Years, O. (ed. 1832), p. 852. 

m) Freeman v. Cooke (1848), 2Exch. 654, per Pahke, B.,atp. 663, explaining 
the word 11 wilfully ” in the rule in Pickard v. Sears (1837), 6 Ad. & El. 469, 474 ; 
approved, Citizens' Bank of Louisiana v. First National Bank of New Orleans 
(1873), L. R. 6 H. L. 352, 360. 



824 

Sect. 2. 
Kinds of 
Estoppel. 


Difference 
between 
“ estoppel ” 
and “ con- 
clusive 
evidence.” 


Estoppel. 

altorcd his position to his prejudice, an estoppel arises against the 
party who made the representation, and he is not allowed to avei 
that the fact is otherwise than he represented it to be (n). 

The conduct relied upon as amounting to a representation may 
be negligence, but this can only give rise to an estoppel where 
there is a duty to the person complaining to use due care ; and it 
is also necessary that the neglect should be in the transaction itself 
which is in dispute, calculated to lead, and in fact leading, as its 
real (o) cause to the belief created (p). 

The estoppel arising from conduct of the kinds here briefly 
referred to is one of the forms of estoppel by matter in pais , and 
is probably in modern times what is most usually meant by that 
expression. It is, however, properly, and was in old times more 
commonly, used to describe an estoppel arising from acts establish- 
ing certain relations of parties. Thus, the acceptance of rent on the 
one hand, and of an estate on the other, raise an estoppel between 
landlord and tenant ( q ), the former being precluded from denying 
the tenancy, the latter from denying his landlord’s title. A 
similar estoppel ordinarily arises from the acceptance of a bail- 
ment (r). And the signatory of a bill of exchange or promissory 
note is precluded as against subsequent holders from denying the 
truth and genuineness of various matters appearing, expressly or 
by implication, upon the bill at the time of his signature (s). 

453. In some cases the courts have called attention to a 
distinction between an estoppel, which was pleadable as such, and 
prevented the issue sought to bo raised from going to the jury, 
and conclusive evidence, which obliged them to find the issue in 
accordance with it (/). Estoppel in pais always belonged to the 


( n ) Carr v. London and North Western Pail. Co. (1875), L. E. 10 C. P. 307, 
per Duett, J., at pp. 316, 317. Tho tlireo propositions on these two pages, which 
it is hero attompted to summarise, appear to bo collected from Pickard v. 
Sears (1837), 6 Ad. & El. 4(59; Freeman v. Cooke (1848), 2 Exch. 664; 
(Sicanv. North British Australasian Co. (1802), 7 H. & N. 603 (first part of tho 
rule laid down by Wilde, B., at p. 633); and Cornish v. Abingtvn (1859), 4 
II. & N. 619, 556. See also Cairncross v. Lorimer (1860), 3Macq. 827, per Lord 
Campbell, L.C., at p. 829. 

(o) Scton v. Lafone (1887), 19 Q. B, D. 68, C. A., per Lord Esitjer, M.E., at 
p. 71 , reaffirming with the substitution of “real ” for “ proximate ” the fourth 
proposition in Carr y. London and North Western Rail. Co ., supra . 

(p) Carr v. London and North Western Rail . Co. y supra , at p, 318, founded 
on tho second part of Wilde, B.’s, rule in Swan y. North British Australasian 
Co. t supra , with Blackburn, J.’s, correction ((1863), 2 II. & 0. 175, Ex. Ch., 
at p. 182) ; and approved in Coventry v. Great Eastern Rail . Co. (1883), 11 
Q. B. D. 776, 0. A. 

(<;) Co. Litt. 352 a. In like manner a “ surrender by operation of law ” takes 
place by estoppel (Lyon v. Reed (1844), 13 M. & W. 285) ; see p. 375, post , and 
title Landlord and Tenant. 

(r) Stonard y. Burikin (1810), 2 Camp. 344 ; Gosling y. Birnie (1831), 7 Bing. 
339 ; Biddle v. Bond (1865), 6 B. & S. 225 ; Henderson & Co. v. Williams , [1895] 1 
Q. B. 521, C. A. ; see p. 406, post ; and title Bailment, Yol. I., p. 662. 

(«) Bills of Exchange Act, 1882 (45 & 46 Yict. c. 61), ss. 54 (2), 55 (1) (b), 
(2) (b), (c), 88(2) ; and see Nash v. Be FrMh, [1900] 2 Q. B. 72, 89, 0, A., 
and p. 394, post ; and title Bills of Exchange, Vol. II., pp. 495, 517 et sea. 

(0 Conradi v. Conrudi (1868), L. B. 1 P. & D. 514, per Lord PENZANCE, at 
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latter cafcogory (m). The distinction, to which allusion will occa- Sect. 2. 
sionally have to be made, ia seldom referred to at the present time, Kinds of 
and under the modern system of pleading seems to be of small Estoppel, 
importance. 

454. A maxim which is stated by the okl writers as applicable “Estoppels 
to estoppels generally is that they “ought to be mutual" or ought to be 
“ reciprocal” (w), which means that thoy must bind both parties, and ' 
that a stranger can neither take advantage of nor be bound by 
them. This maxim, as will be seen later, has an important bearing 
on the law of estoppel by record ( b ). Its application to estoppel by 
deed depends, in the case of an indenture, on the construction of 
the deed (c) ; and it is to somo extent true of estoppel betweon 
landlord and tenant (d). As to estoppel by representation, arising 
as it does out of a unilateral act, while it is true that a stranger to 
the representation cannot take advantage of it(«), the maxim has 
no further application, until, at least, the party relying on the 
representation has elected to treat it as true, after which it would 
seem, upon the principle expressed by it. that he would be con- 
clusively bound by his election (/). The case of estoppel by repre- 
sentation seems to present the same sort of exception as the 
estoppel which has been said to arise from a deed poll (r/). 


Part II.— Estoppel by Matter of Record. 

Sect. 1 . — What will create Estoppel by Record. 

Sur-Skot. 1 . — In General. 

455. A number of matters are enumerated by Lord Coke as Watters 
matters of record giving rise to an estoppel, including, among others of record '• 
which are obsolete, letters patent, pleadings, and warrants of 
attorney (//) ; hut for present purposes that which appears on the Records (rf 
records of courts of law (i) need alone be considered. ujur 9 0 

ii. ,318; llotrard v. Hudson (1853), 2 III. & B. 1, 10, 11 ; Ilobbs v. llenmny (1801), 

17 C. 15. (N. S.) 791, 824 ; Flitters v. Atffrey (187-4), L. 11. 10 C. P. 29, 41. 

(/e) Freeman v, Cooke (1848), 2 Excli. 634, 0G2 ; and seo p. 850, 'post. 

( tt ) Co. Litt. 852 a; Bac. Abr. tit. Louses and Terms for Years, 0. (ed. 1882), 
p. 852, citing James v. Landen (1585) Cro. Eiiz. 36. 

(/>) See p. 349, post. 

(c) See p. 30S, post. 

(d) Cadfe v. Moody (1861), 30 L. J. (ex.) 383, per 13 ham well, 13., at p. 387 ; 
woo also JJattcup u Co. v. Hell (1S83), Cab. & El. 19. 

(c) It. v. Amberyale etc. Had. Co. (1853), 1 E. & 13. 372. 

(/) Scarf v. Jaidine (1882) 7 App. Cas. 345. 

(</) 13ao. Abr. tit. Leases and Terms for Years, O. (ed. 1832), p. 852 ; see 
p. 365, note (a), post. 

(h) Co. Litt. 352 a. T 1 

(t)' As to rocords and courts of record, see title Courts, vol. LX., jpp. 9 — 11, 
et passim. Soo also as to the conclusiveness of such recoids, Co. Litt. 260 a, 
quoted by Lord Tenterden, C.J., in R. v. Carlile (1881), 2 B. & Ad. 362, at 
pp. 367, 368; 3 Bl. Com. (ed. 1770), p. 24; and as to courts of record and 
courts not of record, 3 Bl. Com. cc. 3 (p. 24), 4, 5 ; 4 Bl. Coin. c. 19 
(pp. 255 tt se%.) (Criminal Courts). 

H.JL.— Xlll. * 
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Estoppel. 


bEGT. 1. 

What will 
create 
Estoppel 
by Record. 


Judgment 

essential. 


The doctrine of estoppel by record thus limited finds expression 
in two legal maxims — Interest rcipublicce ut sit finis litium , and 
Nemo clebet bis vexari pro edtlem causa. It accords with the first 
of these maxims that a party relying on estoppel by record should 
be able to show that the matter has been determined by a judgment 
in its nature final (k). The word “ final ” is here used as opposed to 
“ interlocutory ” (l). A judgment which purports finally to deter- 
mine rights is none the less effective for the purposes of creating 
an estoppel because it is liable to be reversed on appeal (m), or 
because an appeal is pending (n), or because for the purpose of 
working it out inquiries or accounts have to be taken (a). 

456 . But the proceedings must have resulted in a judgment or 
decree. A verdict, not followed by judgment, will not create an 
estoppel, the reason being that there is nothing to show that such 
verdict may not have been set aside, or that the court has not 
declined to act upon it ( b ). A verdict in divorce proceedings, 
followed by decree nisi, is, however, conclusive evidence in a 
subsequent suit between the same parties, although the decree has 
been set aside on the intervention of the King’s Proctor, if this 
has been done on grounds dehors the verdict, and not affecting its 
correctness (c). 


(i k) Lang mead v. Maple (1865), 18 C. 33. (n. s.) 255; Massam v. Thorleys Cattle 
Food Co. (1880), 14 Ch. I). 718, 751 , C. A. ; Badar lleex. Habib Merican Koordin, 
[1009] A. 0. 015 ; and see Pitt x. Hill and Broadway ( 1674), Cas. temp. Pinch, 70 ; 
Temple v. Baltin glass ( Viscountess ) (1677), Cas. temp . Pinch, 275. It is on this 
principle that no action can be brought to recover money paid under a judgment 
which has not been sot aside, or for maliciously and without probablo cause 
setting tho law in motion while a judgment against tho party complaining 
stands unre versed ; seo Ilufferx . Allen (I860), L. It. 2 Exoh. 15; compare Wildes 
v. Bussell (1866), L. R. 1 0. P. 722 ; Byrwe v. Bank of England , [1902] 1 K. T3. 
467, 0. A., following Basebe v. Matthews (1867), L. It. 2 C. P. 684; Vanderbergh 
v. Blake (1661), Hard. 194 ; and Oastrique v. Behrens (1861), 3 E, & E. 709, 721 ; 
applied in Turley v. Daw (1906), 94 L. T. 216 ; comparo Ilndilfeslonc v. Aslwqg 
(1675), Cas. temp. Finch, 204. So a decree for foreclosure is a bar to an action 
for redemption ( Mallock v. Oalton (1735), 1 Dick. 65 ; compare Forde 1. Tynle 
(1804), 10 L. T. 93). For cases in which an intorlocutory judgment intended 
finally to determine rights has been allowed to have the effect of a res judicata, 
boo p. 334, post. 

(l) lluntly (Marchioness) v. G ask til, [1905] 2 Ch. 656, 0. A., pei' Cozens- 
IJaedy, L.J., at p. 667 ; and p. 334, post. 

(m) Doex. Wright (1839), 10 Ad. & El. 763 ; Overton v. Harvey (1850), 9 0. U. 
324; Ilunthy {Marchioness) x. Gaskcll, supra ; compare Horroc/es x. Stubbs (1896), 
74 L. T. 58; Uxbridge Union x. Winchester Union ( 1904), 91 L. T. 533 (appoal 
failed, but not on merits) ; Clanmoiris (Lady) x. Clamnorris (Lord) (1862), 11 
I. Ch. R. 420 ; and, as to foreign judgments, Scott v. Pilhington (1S62), 2 13. & S. 
11 ; Nouvion v . Freeman (1889), 15 App. Cas. 1, 10, 11 ; seo also title Judgments 
and Orders. 

(n) Harris x. Willis (1855), 15 C. B. 710. 

(a) Boulton x . Adjustable Cover and Boiler Bloch Co ., [1908] 2 Oh. 430, C. A. 

(b) O'Connor x. Malone (1839), 6 Cl. & Fin. 572, per Lord Cottenham, L.C., at 

p. 596 (verdict on an issue directed in a Chancory suit) ; Bancroft v. Bancroft 
(1864), 3 Sw. & Tr. 597, per Sir J. Wilde, at p. 599; compare Robinsvnx. DuUep 
Singh (1879), 11 Ch. D. 798, C. A. See also Kinsey v. Kinsey (1754), 2 Yes. Sen. 
577 ; Joly v. Swift (1847), 11 I. Eq. It. 410 (necessity for enrolment of decree), 
which, however, appear now to be obsolete, see Pearse v. Dobinson (1865), 35 
L. J. (on.) 110, 112 V ; 

(c) Butler v. Butler , [1894] P. 25, C. A., applying Conradi x. Conradi (1868), 
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457. A judgment which would be final if it resulted from judicial Sbot. l. 
decision after a contest is not prevented from being so by the fact What will 
that it was obtained by consent ( d ) or default (c), or as the result create 
of admissions (/), provided the party against whom it is set up was Estoppel 
under no disability (g). But the efficacy of a judgment so obtained by Record ' 
is somewhat strictly limited (//). 

SUB-SrOT. 2. — Judgments in rem . 

458. Final judgments which will give rise to an estoppel are judgments 
divided into two classes, namely, judgments in rem and judgments classified. 
in personam . But, as many judgments which fall into the former 

class deal with the status of persons, and not of things, the term 
“ judgments inter partes" seems a preferable description of the 
latter class ( i ). 

459. A judgment in rem may bo defined as the judgment of a Definition of 
court of competent jurisdiction determining the status of a person judgment 
or thing, or the disposition of a thing (as distinct from the particular ul T€m ' 
interest in it of a party to the litigation) (k\ Apart from the 
application of the term to persons, it must affect the res in the way 

of condemnation, forfeiture, declaration of status or title, or order for 
salo or transfer ( l ). 

L. E. 1 P. & D. 514; compare Waters v. Waters (1848), 2 De G. & Sm. 591, 

615. 

(d) Re South American and Mexican Co. y Ex parte Rank of England, [1895] 1 
Oil. 87, C. A.; A I Jason v. Stark (1838), 9 A(l. & El. 255; see also Rvwden v. 

Beauchamp (1710), 2 Atk. 82 ; Burke v. Crosbie (1811), 1 Ball & B. 489, 503. 

(e) Buffer v. Alien (1880), L. E. 2 Exch. 15 ; Re South Essex Estuary Co ., Ex 
parte Charley (1870), L. E. 11 Eq. 157, 162 ; Williams v. St. George's Harbour 
Co. (1858), 2 De G. & J. 547. But dismissal for want of prosocution is no bar 
to a fivhh action, in the absence of any agreement to compromise ( Byrne v. Ercre 
(1828), 2 Mol. 157, 180) ; see Magnus v. National Bank of Scotland (1888), 57 
L. j/(cil.) 902. 

( /') I8ee Boileau v. RntHn (1848), 2Exch. 6G5, 681 ; and p. 357, post. 

(g) As to the power of a corporation to escape the necessity of a seal by an 
act of record, see Thctford (Mayor) Case (1703), 1 Salk. 192 ; but judgment 
by consent cannot givo validity to tho contract of a corporation which is ultra 
vires , whore its legality has not been in dispute and its infirmity depends on 
facts which have not been disclosed (Great North West Central Railway v. 

CharleboiSi [1899] A. C. 114, P. (J. ; A.-G. v. Dublin Corporation (1841), 1 Dr. & 

'War. 545); compare Canterbury Corporation v. Cooper (1909), 100 L.T. 597, C. A. 

((loed). ]S r or can a married woman by consent or admission get rid of a restraint 
on anticipation ; see Bateman (Lady) v. Faber , [1898] 1 Ch. 144, 149, 151, 0. A. 

But even bofore the Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), a 
married lieiress-at-law, party to proceedings for probate, and not asking for an 
issuo, was bound by the decree (Turner v. Turner (1852), 2 l)e G. M. & G. 28, 

O. A., per Lord Okanwoutw, L.J.). 

(h) Seo pp. 342, 357, 358, post. 

(?) This term is adopted by the author of tho notes to Smith’s Leading Cases, 
and is borrowed from that work. 

(k) Castrique v. Imrie (1870), L. E, 4 II. L. 414, 428 ; compare Harm? v. 

Baririq Bros . Co., Ltd. (1910), 54 Sol. Jo. 720. 

(/) Fracis Times A Co. v. Carr (1900), 82 L. T. G98, 702, C. A. Tho decision 
was reversed on grounds not affecting the passage cited ; see Carr v. Fracis 
Times A Co., [1902] A. C. 176. As to declaration of the status of immovables 
(highway), seo Wakefield Corporation v. Cooke , [1904] A. 0.31 ; R. v. St. Pancras 
(Inhabitants) (1794), Peake, 286 [219]; and see The City of Mecca (1881), 6 

P. D. 106, 0. A. 
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Sect. l. 460. The following are examples of judgments in rem . 
What will Condemnations in the old Court of Exchequer for breach of revenuo 
create l av vs (in), the judgments of a prize court condemning a vessel as 
Estoppel prize (n), of an admiralty court establishing a lien (o), or condemn- 
by Reco rd. a VGSfie i j n an action ( e.g ., for necessaries) whore there was 
Examples of no lien before the commencement of proceedings ( 71 ), or disposing 
judgments 0 f the proceeds of a sale in enforcement of a lien(g), the judgment 
in rem. 0 f a court 0 f probate establishing a will, or creating the status of 
administrator (r), of a divorce court dissolving or establishing a 
marriage (s), or declaring the nullity of a marriage or affirming its 
existence ( t ) ; the judgment on a parliamentary election petition (n ) ; 
the order of justices for removal of a pauper, establishing both 
the status of the pauper and the place of his settlement (a) ; 
a conviction for non-repair of a highway (b), and a determination 
of justices under the Private Street Works Act, 1892(6), that a 
street is a highway repairable by the inhabitants at large, 
establishing in each case the status of a highway and the liability 
to repair ; an ordor for revocation of a patent (cl) ; a sentence or 
order of expulsion or rustication from a college (e), or deprivation 
of a living (/). 


(m) Scott v. Shearman (1775), 2 Win. Bl. 977 ; R . v. Matthews (1797), 5 Price, 
202, ti. ; Geycr v. Aguilar (1798), 7 Term Rep. 681, 690 ; Ilart v. M l Namara (181 7), 
4 Price, 154, n. Ar to acquittals, see Cooke v. Shall (1793), 5 Term Bop. 255, 
256; Puller’s Nisi Prius, 241. 

{n) Hughes v. Cornelius (1682), 2 Show. 232 ; 2 Smith, L. 0., 11th ed., 741 ; 
Castiique v. Imrie (1870), L. R. 4 H. L. 414, 434. 

( 0 ) Cast riq ue y. Imrie , supra, at p. 429; Simpson v. Fogo (1863), 1 Horn. 
& M. 195, 243; Ballantyne v. Mackinnon , [1896] 2 Q. B. 454, 462, 0. A.; 
aliler of a judgmont in personam enforceable against the ship (The City of Mecca 
(1881), 6 P. I). 106, C. A.). 

( ji) The Celia (1888), 13 P. I). 82, C. A. 

(q) Minna Craig Steamship Go. v. Chartered Mercantile Bank of India, London, 
and China , [1897] 1 Q. B. 460, 0. A. 

(r) Noel v. Wells (1668), 1 Lev. 235 ; Douglas v. Cooper (1834), 3 My. & K. 378 ; 
Beardsley v. Beardsley , [1899] 1 Q. B. 746, approving the dictum of Sir C. 
Cress well in Emberle y y. Trevanion (I860), 4 Sw. & Tr. 197 ; Concha v. Concha 
(1886), 11 App. Cas. 541. 

(a) Baler v. Bater , [1906] P. 209 C. A. ; Harvey y. Farnie (1882), 8 App. 
Cas. 43. 

( t ) Bunting v. Lepinywell (1585), 4 Co. Rep. 29 a; Kingston's ( Duchess ) Case 
(1776), 2 Smith, L. C., 11th eu., 731, 734 ; see Ogden v. Ogden , [1908] P. 46, 0. A. 

M Way good v. James (1869), L. R. 4 0. P. 361, at p. 372. 

(a) Uxbridge Union v. Winchester Union (1904), 91 L. T. 533, following R . 
v. Corsham (Inhabitants) (1809), 11 East, 388, and R. v. Catterall (Township) 
(1817), 6 M. & S. 83; 11. v. Hartington Middle Quarter (Inhabitants) (1855), 
4 E. & B. 780. An order of sessions quashing an order of removal is conclusive 
only inter partes as to what it decides (R. v. Wick St. Lawrence (Inhabitants) 
(1833), 5 B. & Ad. 526, per Paiuce, J., at p. 535). 

(b) R. y. St. Pancrasjl Inhabitants) (1794), Peake, 286 [219]; R. v Haughton 
(Inhabitants) (1853), 1 E. & B. 501. 

(c) 55 & 56 Viet. c. 57, ss. 7, 8 ; Wakefield Corporation v. Cooke , [1904] A. 0. 
31, distinguishing R. v. Hutchings (1881), 6 Q,. B. D. 300, C. A. 

(d) Boulton v. Adjustable Cover and Boiler Block Co., [1908] 2 Ch. 430, 0. A., 
per Moulton, L.J., at p. 439. 

(e) R. v. Orundon (1775), 1 Cowp. 315. 

(/) Phillips v. Bury (1094), l Ld. Raym. 4, ; compare Hill v. Clifford , [1907] 
2 Ch. 236, C. A., as to the effect of an order of the General Medical Council 
removing tho name of a practitioner from the register. 
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Upon the same principles it would seem that an adjudication or 
an order of discharge in bankruptcy (g), an order for tiie dissolution 
of a company, or declaring such a dissolution void (h), the finding 
upon an inquisition of lunacy until superseded (i), the certificate 
determining a building line of the superintending architect under 
the London Building Act, 1894 (k) f are in the nature of judgments 
in rem. 

461. But a judgment is not a judgment in rem because it has, 
in a suit inter partes, determined an issue concerning the status of a 
particular person or family (/,); nor, it seems, is a judgment deter- 
mining that a sale of personal property wtis valid according to the 
law of the country where it was made and that the property lud 
passed to the purchaser (///). 

The following have also been held not to be judgments in u>m : — 
A conviction in the Exchequer for penalties (not being a condemna- 
tion of the goods) for adulteration (u) ; a judgment in a jactitation 
suit, where marriage is not pleaded, or where the defendant fails to 
prove a marriage (o) ; a verdict in the divorce court, followed by 
the dismissal of the suit, effecting no change of status (p ) ; a convic- 
tion on an indictment for obstructing a highway (g); a finding of 
magistrates, on a summons for payment of expenses under a. 150 
of the Public Health Act, 1875 (r), that the street in question was a 
highway repairablo by the inhabitants at largo (0; a winding-up 
order under the Companies Act, 1862 (/,). A decree under ihe 
Legitimacy Declaration Act, 1858(7/,), though it satisfies the condi- 
tions of a judgment in rent , is expressly deprived of its effect inas- 
much as by s. 8 it is not to prejudice any person unless he, or the 
person under whom he claims, has been cited or made party to tho 
proceedings. 


(g) Bankruptcy Acta, 1883 (40 & 47 Viet. c. 52), s. 20; 1SD0 (53 & 54 Viet, 
c. 71), s. 8 ; comjnro Re Bremncr , Ex parte Harper (1875), 10 Ch. App. 379. 

(7ij Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 09), ss. 172, 223. 

(i) Sog Hill v. Clifford, [1907] 2 Ch. 23(3, 244, C. A.; and p. 312, po*L 
(A 1 ) 57 & 58 Viet. c. coxiii., s. 22; Lilley v. Loudon County Council, [1910] 
A. C. 1 , adinning 7ie Lilley, Lilley v. Skinner (1907), 97 L. T. 300; 98 L. T. 110, 
C. A. 

(/) Katamxi Not chi ar y. Shivugunga ( Rajah ) (1803), 9 Moo. Ind. App. 539, GO 1 - 
\m) Ca mm ell v. Sewell (1800), 5 H. & N. 728, Ex. Ch. The Court oi‘ 
Exchequer had held (S. C. (1858) 3 II. & N. 617) that tho judgment of tho 
Norwegian court was “ in the nature of ” a j udgmont in rem ; but the Exchequer 
Chamber declined to concur in this view, whilo affirming tho judgment on tho 
ground that the sale was governed by Norwegian law and therefore valid. 

(a) Hart v. M'Namara (1817), 4 lh ice, 154, n. 

(o) Kingston's ( Duchess ) Case (1776), 2 Smith, L. C., 11th oil., 731, 738. 

(p) Needham v. Bremner (I860), L. It. 1 C. P. 583 ; compare R. v. HTV/c 
St. Lawrence [Inhabitants) (1833), 6 13. & Ad. 520, 535 (quashing of order for 
removal of pauper). 

(7) Petrie v. Nultall (1850), 11 Exeh. 5C9. 

(r) 38 & 39 Viet. c. 55. 

(«) 72. v. Hutchings (1881), 6 Q. B. D. 300, 0. A. ; followed, Scott v. Lowe 
(1902), 86 L. T. 421 ; compare A.-IL for Trinidad and Tobago v, Erich 6, [1893] 
A. O. 518, P. C.. 

(£) 25 & 26 Viet. c. 89 (replaced by Companies (Consolidation) Act, 1908 
(8 Edw. 7, c. 69)); Re Bowling and Weiby's Contract , [1895] 1 Ch. 663, C. A. 

( n ) 21 & 22 Viet. c. 93, s. 1. 
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Sub-Seot. 3 . — Judgments in personam or inter partes . 

462. Judgments in personam or inter partes are those which deter- 
mine the rights of parties inter se to or in the subject-matter in 
dispute, whether it be corporeal property of any kind whatever or a 
liquidated or unliquidated demand, but do not affect the status of 
either persons or things, or make any disposition of property or 
declare or determine any interest in it except as between the parties 
litigant (v). They include all judgments which are not judgments in 
rem. Some examples have been given (a) of judgments which, 
though having some resemblance to judgments in rem , were only 
judgments inter partes . Judgments in actions for detention of 
chattels (b) and recovery of land may also be mentioned, which 
determine rights of possession, and may (as does also the judgment on 
an interpleader issue) decide questions of title as between the parties ; 
but none of them at all affect any interests which third parties may 
have in the subject-matter. It may be added that as a judgment 
inter partes , though binding between them, does not affect the rights 
of third parties, so neither does a sale by way of execution for giving 
effect to that judgment: it is only a disposition of the particular 
interest (c). 

463. The most usual manner in which questions of estoppel 
have arisen on judgments inter partes has been where the defendant 
in an action raised a defence of res judicata, which he could do whore 
former proceedings for the same cause of action by the same 
plaintiff had resulted in the defendant’s favour, by pleading the 
former judgment by way of estoppel (< d ). In order to support that 
defence it was necessary to show that the subject-matter in dispute 
was the same (that is to say, that everything that was in contro- 
versy in the second suit as tho foundation of the claim for relief was 
also in controversy in the first suit)(c), that it came in question 
before a court of competent jurisdiction (/), and that the result was 
conclusive so as to bind every other court ((f). 

But, provided a matter in issue is determined with certainty by 
the judgment (h), an estoppel may arise where a plea of res judicata 


(v) Castrique v. Imric (1870), L. U. 4 II. L. 414, 427, 441 ; Simpson v. Eogc 
(1803), 1 Hem. &M. 195, 244. 

(a) See p. 329, ante. 

(h) Soo Brinsmead v. Harrison (1871), L. R. 6 C. F. 581, per Willks, J., at 
p. 588 ; affirmed, 7 0. F. 547, Ex. Oh. 

(0 See Castrique v. Tmrie (1870), L. R. 4 II. L. 414, per Blackburn, J., 
at pp. 427, 428. 

id) Bullen and Leake, Frecedents of Fleadings, 3rd ed., p. 575. 

(e) Moss v. Anglo- Egyptian Navigation Go. (1865), 1 Oh. App. 108, explaining 
(p. 115) Bramllyn v. Ord (1738), 1 Atk. 571 ; Behrens v. Sieveking (1837), 2 My. 
& Or. 602 ; perhaps it would he more correct to say “ open to controversy ” 
(see Be Hilton , Ex parte March ( 1892), 67 L. T. 594 ; Wormanv, Worma?i (1889), 
43 Ch. D. 296, 306, following Henderson v. Henderson (1843), 3 Ilare, 100, 115; 
Humphries v. Humphries, [1910] 1 K. B. 796; affirmed [1910] 2 K. B. 531, 
O. A. 


(/) A- judgment of a court which has no jurisdiction to pronounce it is void 
12^ I IS^lV'lh 0 r * S ° [l^ddin (A r Mi shop) v. Trim lesion ( Lm'd) (1849), 

0?) Behrens v. Bieveking, supra, at p. 603. 

(7i) An estoppel must ho “ certain to every intent” (Oo. Lift. 352 b). 
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could never be established ; as where the same cause of action has 
never been put in suit. A party is precluded from contending the 
contrary of any precise point which, having been once distinctly 
put in issue, has been solemnly found against him (i). Though the 
objects of the first and second actions are dillerent, the finding on 
a matter which came directly (not collaterally or incidentally) in 
issue in the first action is conclusive in a second action between 
the same parties {1c). And this principle has been applied when 
the point involved in the earlier decision, and as to which the 
parties were estopped, was one rather of law than of fact ( l ). 

Sub-Sect. 4. — lies Judicata. 

464. Where res judicata is pleaded by way of estoppel to an 
entire cause of action it amounts to an allegation that the whole 
legal rights and obligations of the parties are concluded by the 
earlier judgment, which may have involved tho determination of 
questions of law as well as findings of fact (in). But although the 
judgment was pleadable by way of estoppel, it is perhaps not 
strictly correct to regard its determination of legal rights as a 
question of estoppel. The parties are estopped by the findings of 
fact involved in the judgment; as to the determination of questions 

(t) Outran v. Afoiewoud (1803), 3 East, IMG (successive actions for different 
trespasses to tlio same close ; defendant estopped from alleging the same title 
as was found against his wife, in whose right ho claimed, in the first action) ; 
Strutt v. (1 803), 5 Esp. 50, 58 ; Hancock y. Welsh (1816), 1 Stark. 

347 (finding of tenancy in action of replevin conclusive in action for rent); 
Flitters y. All f my (1874), L. E. 10C. P. 29, following Iloutledrjc v. Hislop (1860), 

2 E. & E. 549 (defendant in first action plaintiff in second action) ; Be Bank of 
Hindustan , China , and Japan , Alison's Case (1873), 9 (Jh. App. 1, 25 (liquidator 
barred by finding in action for calls that respondent was not a shareholder). 

(k) Frieotman v. Thomas (1884), 9 P. D. 210, U. A. (first action to sot aside 
compromise, second action to revoke probate founded on the same com- 
promise) ; liarra v. Jackson (1845), 1 Pli. 682 (first suit for grant of letters 
administration; second suit for distribution of assets) ; Jews!) ary v. Mummery 
(1872), L. E. 8 C. P. 56, Ex. Ch. (verdict against executor on a plea of plene 
administravit estopped him from any defence open to him under that plea), 
citing Ramsdenv . Jackson (1737), 1 Atk. 292 ; compare Dawson v. Chegory (1845), 
7 Q. 11 7 56 ; Ennis v. Rockford (1884), 14 L. E. lr. 285 ; Erviny v. Defers (1790), 

3 Term Eop. 685 ; Thompson Sons v. Clarke (1901), 17 T. L. E. 455 ; and other 
cases in the Yearly Practice of the Supreme Court, 1910, p. 1 .52, notes to r. 8 ; 
and seo Re South American and Mexican Co ., Ex parte Bank of England , [1895] 

1 Ch. 37, C. A. ; Doe v. Wright (1839), 10 Ad. & El. 763 (judgment in ejectment 
before the Common Law Procedure Act, 1852 (15 & 16 Yict. c. 76), conclusive in 
action for mesne profits) ; distinguish Harris v. Midkern (1875), 1 Ex. 1). 31, after 
that Act ; for the modern practice, soo E. S. C., Ord, 13, r. 9 ; Ord. 18, r. 2, and 
title Practice and Procedure. For recent applications of the samo 
principle to criminal proceedings, see R. v. Rrakenndge (1884), 48 J. P. 293 ; 
Ihjleij v. Brown (1S90), 62 L. T. 458 ; Welt on v. Tauehorne (1908), 99 L. T. 60S. 
See title Criminal Law and Procedure, Yol. IX., p. 35G, note (a). For its 
application in divorce proceedings, seo Sopwith v. Sop with (1861), 2 Sw. & Tr. 
160 ; Finney v. Finney (1868), L. E. 1 P. & D, 483 ; approved, Harriman v. 
Harriman, [1909] P. 123, per Fahwell, L.J., at p. 144; Butler v. Butler , 
[1894] P. 25, 0. A. 

( l ) Re Graydbn , Ex parte Official Receiver , [1896] 1 Q. B. 417. 

(m) Collier v. Walters (1873), L. E. 17 Eq. 252 ; Badar Bee v. Habib Merican 
Noord%n f [1909] A. C. 615, P. C. In Marmot v. Hampton (1797), 7 Term Eep. 269, 
which rested on the same principle, the plaintiff, on its appearing in an action 
for money had and received that the money had been paid under a judgment 
which had not been set aside, was nonsuited. 


Sect. I. 

What will 
create 
Estoppel 
by Record, 


Meaning of 
res judicata. 




332 

Sjsct. 1. 
What will 
create 
Estoppel 
by Record. 


Essentials of 
res judicata . 


Estoppel. 

of law, the true view seems to be that the legal rights of the parties 
are such as they have been determined to bo by the judgment of a 
competent court. But the conclusiveness of the determination 
rests upon the same principles in each case. The doctrine of 
res judicata is not a technical doctrine applicable only to records : 
it is a fundamental doctrine of all courts that there must be an 
end of litigation (n). It will therefore be convenient to follow the 
ordinary classification and treat it as a branch of the law of 
estoppel. 

465. In order that a defcnco of res judicata may succeed it is 
necessary to show not only that the cause of action was the same, 
but also that the plaintiff has had an opportunity of recovering (o), 
and but for his own fault might have recovered in the first action 
that which he seeks to recover in the second. A plea of res 
■judicata must show either an actual merger, or that the same point 
has been actually decided between the same parties (p). Where 
the former judgment lias been for the defendant, the conditions 
necessary to conclude the plaintiff are not less stringent. It is not 
euough that the matter alleged to be concluded might have been 
put in issue, or that the relief sought might have been claimed. 
It is necessary to show that it actually was so put in issue or 
claimed ( q ). 


(n) Re May (1885), 28 Ch. D. 510, C. A. per Bektt, M.R., at p. 518 ; cornparo 
Re Gray don , JCx parte Official Receiver, [1896] 1 Q. 13. 417 ; Phillips v. Bury (1794), 
1 Ld. Ravm. 5, per Lord Holt, C.J., at p. 14; Radar Bee v. 1/ahih Merican 
Noordm , [1909] A. C. 015, P. C. ; sco also title Judgments and OkDeks. 
A verdict for the plaintiff on a plea of set-off (being a matter distinctly put 
in issue) was pleadable by way of estoppel in an action subsequently brought 
against him by tlio defendant for tlio debt which, lio lmd sought to set off 
( Fustmurcv . Lawn (18.39), 5 Bing. (N. C.)444; followed, Banks v. Barley (1853), 
1 \V. It. 291 ; cum pare Webster v. Armstrong (1885), 54 L. J. (q. b.) 230). A 
vcidict for defendant in an action for libel in icspect of certain parts of a 
publication constituted a defence of res judicata to a second action in respect of 
other parts of the same publication, the subject-mat tor of both actions being 
the same ( Macdougall v. Knight (1890), 25 Q. B. D. 1, C. A.). 

(o) Sc., by its being open to him on the pleadings (see Re Hilton , Ex parte March 
(1892), 07 L. T. 594). A plaintiff is not bound to join two separate causes of 
action in one proceeding (see Seddon v. Tutop (1790), 0 Term l!ep. 007 ; Hadley 
v. Green (1832), 2 Or. & J. 374; Florence v. Jeninys (1857), 2 0. B. (n. s.) 454 ; 
Brunsden v. Humphrey (1884), 14 Q. B. I). 141, 140; Balby-with- Ilexthoi pc v. 
Millard (1903), 2 L. G. R. 330 ; compare Overton v. Harvey (1850), 9 (J. B. 324; 
Russell v. Waterford and Limerick Rail. Co. (1885), 16 L. R. Ir. 314). 

(p) Nelson v. Couch (1863), 15 C. B. (n. s.) 99, 108, 109 (plea of judgment 
recovered by the plaintiff). 

(g) Collins y. Gough (1785), 7 Bro. Pari. Cas. 94, 99; Hunter v. Stewart (1801), 
4 lJe G. F. & J. 168, 177 — 179 ; compare Davis v. Hedges (1871), L. R. 0 Q. Jj. 
687 ; Moors v. Battie (1759), Amb. 371 ; Hindley v. IJaslam (1878), 27 W. R. 01 ; 
and see also Brunsden v. Humphrey , supra , per Bowen, L.J., at p. 147 ; Bake v. 
French, [1907] 1 Ch. 428 (and seep. 355, post) . Humphries v. Humphries , [1910] 
1 K. B. 790; affirmed [1910] 2 K. B. 531, G. A. {res judicata as to the Statute of 
Frauds, which might have boon, but was not, pleaded in a former action for rent 
of the 6ame premises, in which the existence of the agreement was in issue), 
appears at lirst sight to conflict with this proposition. But in such a case the 
issue is contract or no contract. The statu to only prescribes the evidence by 
which the contract must bo proved. The fact that it was founded oil 
defective or incomplete evidence is no answer to a judgment which liaB not been 
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466. But in all cases where the cause of action is really the sect. i. 

same, and has been determined on the merits (r), and not on some What will 
ground (as the non-expiration of the term of credit) which has create 
ceased to operate when the second action is brought, the plea Estoppel 

of res judicata would succeed. The doctrine applies to all by Record, 
matters which existed at the time of the giving of the judgment, Applicable 
and which the party had an opportunity of bringing before the wherever 
court. But if there bo matter subsequent which could not be “™ t ion has 
brought before the court at the time, the party is not estopped from becndetcr- 
raising it (if). mined on 

the merits. 

467. A party cannot in a subsequent proceeding raise a ground Tarty cannot 
of claim or defence which upon the pleadings or the form of the issue rais . e isaue . 
was opon to him in the former one (t). The mere discovery of former act^n. 
fresh evidence (as distinguished from the development of fresh 
circumstances (u) ) on matters which have been open for controversy 

in the earlier proceeding is no answer to a defence of res judicata. 

Where this is applicable, the original cause of action is gone, and 
can only be restored by getting rid of the res iudirata (a ) ; and this 
must be done by an action or application, which can only succeed 
on the same grounds as the former “ bill of review ” in the Court 
of Chancery, namely, the discovery of fresh evidence which entirely 
changes the aspect of the case, and was not and could not by 
reasonable diligence have been obtained before (h). The effect of 

set aside (see notes («), (a), infra) ; and this proposition is not affected by a rule of 
court winch proven Is the evidence being objected to without nolice by pleading 
or otherwise. The question could not have arisen under tho old system of 
pleading, under which a mere denial of tho contract throw upon the plaintiff 
tho bm den of proving it by proper evidence (/ Inttemere v. I I ayes (18159), 5 
M. & W. 4 .lO, 461 ; Hull on and Leake, Precedents of Pleadings, 3rd ed., p. 467). 

(r) Badur Dee v. Habib J [eriran Noordin , [1909] A. C. G15 ; Livesey v. Harding 
(18, Vi), 21 15oav. 227 ; A.-G. v. Rochester Corporation (1833), 6 Sim 273. A prohi- 
bition is not a decision on the merits, and raises no estoppel a 5 * regards tho cause 
of action in the prohibited proceeding ( Grundy v. Townsend (1888), 36 W. R. 

531, C. A.). As to tho etToctof want of finality, see p. 359, post. 

(a) Newington v. Levy (1870), L. R. G 0. L 3 . i80. Ex. Ch., per Blackburn, ,T. p 
at p. 193 ; see also tho sequel in Hall v. Levy (1875), L. It. 10 0. P. 154; Peter- 
borough ( Karl ) v. Germaine (1709), G Bro. Pari. (las. 1 ; and seepp. 349, 354, post. 

(t) Re Hilton , Ex parte March (1892), G7 L. T. 594. 

(w) Ifemtng v. Wilton (1832), 5 0. & P. 54 ; ZAverpool Corporation v. Chorley 
Waterworks Co. (1852), 2 JDo Gr. At. & G. 852, 0. A. ; Cotter v. Barrymore 
(1733), 4 Bro. Purl. Gas. 203; Ihdl v. Levy , mpra ; compare R. v. Kvenwoud 
and Barony ( Inhabitants ) (1843), 3 Q,. B. 370,377, and distinguish R. v. Wick St. 

Lawrence ( Inhabitants ) (1833), 5 B. & Ad. 526, 533 ; Deters v. Tilly (1886), 

11 P. 1). 145; see p. 354, post. On application to review an order for weekly 
payments under tho Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), 

Sehed. I., very slight evidence of change of circumstances will oxclude the 
doctrine of res judicata {Raddijfe v. Pacific Steam Navigation Co [1910] 1 
K B. G85, 0. A.). 

(а) Lochyer v. Ferryman (1877), 2 App. Cas. 519; compare Dundas v. Waddell 
(1880), 5 App. Cas. 249. The same principle applies to defences, and the failure 
to plead the Statu to of Frauds lulls within it {Humphries v. Humphries, 

[1910] 1 K. B. 796 ; affirmed [1910] 2 K. B. 531, C. A.) ; see nolo [q) on p. 332, 
ante. But an order of a bankruptcy court as to amendment of proof made 
under mistake doe 9 not amount to res judicata {Re Greaves , Ex parte Whilhm 
(1880), 43 L. T. 480). 

(б) Phosphate Seivage Co. v. Molleson (1879), 4 App. Gas. 801, 814, per Lord 
Cairns, L.C. 2 Re May (1885), 28 Oh. I). 516, 0. A., per Cotton, L.J., at n. 521 ; 



384 


Estoppel. 


Sect. 1. 
What will 
create 
Estoppel 
by Becord. 

Rea judicata 
not limited 
to formal 
records. 
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fraud and collusion in preventing an estoppel by record from 
arising will be considered later (c). 

468. Res judicata is no technical doctrine. It has been applied 
to the dismissal of a petition on the ground of insufficient evidence 
although there was, strictly speaking, no record (<?■), and to an 
order, interlocutory in form, which was meant to be a declaration 
of the rights of the parties (e). On the same principle an action 
was stayed as frivolous and vexatious, when the point had been 
determined by a county court in a manner intended to be final, but 
not amounting to res judicata , because on an interlocutory applica- 
tion (/). The doctrine applies equally in all courts, and it is 
immaterial in what court the former proceeding was taken, 
provided only that it was a court of competent jurisdiction, or 
what form the proceeding took, provided it was really for the 
same caused). 


Sub-Seot. 5. — Judgment Recovered . 

469. The defence of ‘"judgment recovered,” arising as it does 
out of res judicata , has much in common with estoppel by record, 
though it is not founded upon it. A plaintiff, who has once sued a 
defendant to judgment, cannot, while the judgment stands, although 
unsatisfied, sue him again for the same cause, not because he is 
estopped from doing so (though he, as well as the defendant, is 
estopped from averring anything contrary to the record (h ) ), but 


F rilcke v. Scottish Imperial Insurance Co . (1887) 57 L. T. 39; Re Scott and 
Alvarez' 8 Contract , Scott v. Alvarez, [1895] 1 Ch. 596, C. A. There seems to be 
no instance of such an action succeeding on this ground since the Judicature 
Ads. As to an action iu the nature of a bill of review for fraud, see Cole v. 
Langford , [1898] 2 Q. B. 36 ; Boswell v. Cooks (No. 2) (1891), 86 L. T. 365, n., 
H. L. ; anu see p. 352, post. 

(c) See p. 351, post. 

(a) lie May (1885), 28 Ch. D. 516, 518, C. A. ; compare Jones v. Nixon (1831), 
You. 359; Symons v. Bees (1876) 1 Ex. D. 416. 

(c) Pcarcth v. Marriott (1882), 22 Oh. I). 182, 191, 0. A. ; compare IJvcsey v. 
Harding (1855), 21 Beav. 227 ; Re Larrard (1896), 3 Mans. 317, 0. A.; Radar 
Bee v. Habib Meidcan Noordin , [1909] A. C. 615, P, 0. 
if) Stephenson v. Oar nett, [1898] 1 Q. B. 677, C. A. 

iff) The finding of a county couil judge in an action for wrongful dismissal 
that the dismissal was justified was conclusive on a summons for wages before 
justices founded on the same dismissal ( RouUedge v. Iliship (I860), 2 E. & E. 
549 ; compare Flitters v. Allfrey (1874), L. B. 10 0. P. 29 ; Fastmure v. Laws 
(1839), 5 Bing. (N. c.) 444; Furness, Withy & Co. v. Hall (J. <& K.) (1909}, 25 
T. L. It. 233 (plaintiff, who has recovered in one action for breach of contract 
the damages which he has had to pay to a third party, cannot bring second 
action for the costs incurred in defending the third party’s action, because they 
are in fact damages for the cause of action already sued upon ; and the fact 
that they are claimed on a contract of indemnity arising upon a< implied request 
to defend the third party’s action makes no difference). So a dismissal by 
justices of a summons for bringing forward a house beyond the building line 
was a bar to a summons for subsequently continuing the same house beyond 
the same line ( Kiunis v. Qravea (1898), 78 L , T. 502). But a decision of justicos 
which amounts merely to an exorcise of discretion does not estop them from 
giving a contrary decision on tho same facts on a subsequent occasion (Smith 
v. Shann, [1898] 2 Q. B. 347) ; see also p. 354, post. 

n v * Arm8 trong (1885), 54 L. J. (q. b.) 23d ; Todd v. Stewart (1845), 

9 Q. B. 759 ; reversed, Stewart v. Todd (1846), 9 Q. B. 767, Ex. Ch. 
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because the cause of action is merged in the judgment, which creates 
an obligation of a higher nature (i). It is also probably true to 
say that a person who has once recovered judgment for a sum of 
money is estopped from averring that he ought to recover any 
further sum for the same cause of action (h). Tims, the recovery 
of ±50 in a county court for fraudulent misrepresentation is a bar 
to. an action for damages subsequently accruing from the same 
misrepresentation ( l ). So a consent order iu the Chancery Division 
restraining the defendant from parting with shares is a bar to an 
action in the; King’s Bench Division for damages for detention of 
the same shares, as the plaintiff might have obtained the relief in 
the first action. The principle is that where there is but one cause 
of action, the damages must be assessed once for all ( m ). 

470 . On this principle, a judgment recovered (though unsatisfied) 
against some one of a number of persons who are jointly (not 
jointly and severally) liable on the same contract (w), or are liable 
for the same tort(o), with others is, until set aside (;>), a bar to an 
action against the others (although the plaintiff may not have been 


(i) See King v. IJoara (1841), 13 M. & W. -194, per Parke, P>., at p. 504 ; Re 
Hodgson, Beckett v. Ramsdale (1885), 31 Cli. D. 177, 0. A. per Bowen, L.J., at 
pp. 188, 189; Florence v. Jenings (1857), 2 C. 13. (n. 8.) 454: Stewart v. Todd 
(1846), 9 Q. B. 767, 777, 778, Ex. Oh.; compare SaviJe v. Jacfcson (1824), 13 
Price, 715. Seo form of plea, Bullen and Leake, Precedents of Pleadings, 
3rd ed., p. 624; see also title Judgments and Orders. 

(k) Stewart v. Todd , supra. 

( l ) Clarke v. York (1882), 52 L. J. (cjj.) 32 (seo County Courts Act, 188S 
(51 & 52 Yict. c. 43), s. 81) ; compare Wright v. London General Omnibus Co. 
(1877), 2 Q. B. D. 271 ; Sanders v. Hamilton (1907), 96 L. T. G79. 

(m) Serrao v. Noel (1885), 15 Q. 13. D. 549, C. A., per Bowen, L.J., at p. 559; 
distinguished, Worman v. Worman (1889), 43 Ch. D. 296, 308, 309 (relief 
claimed in second action entirely outside the former compromise) ; and compare 
Uagot ( Lord ) y. Williams (1824), 3 13. & O. 235. 

(n) King v. Hoare , supra ; Kendall v. Hamilton (1879), 4 App. Gas. 501 ; 
Re Tyler, fcr parte Higgins , (1858), 3 Do G. & J. 33, G. A. The rule applies 
to a husband and wife contracting jointly, though the latter only con- 
tracts with respect to her separato estate (Hoare v. Niblett } [1891] 1 Q. B. 
781) ; but judgment against a married woman for an ante-nuptial debt is no 
defence to a subsequent action for the same debt against her husband, because 
the liability is not joint (Reck v. Tierce (1889), 23 Q. B. J). 316, O. A. ; seo title 
Husband and Wife). As to the peculiar several liability of the estate of 
a deceased partner, see Paitnersliip Act, 1890 (53 & 51 Yict. c. 39), s. 9 ; and 
title Partnership. 

(o) Brinsmead v. Harrison (1871), L. R. 6 C. P. 584; affirmed (1872) L. R. 
7 C. P. 547, Ex. Ch., following Brown v. Wootton (1605), Oro. Jac. 73; Tease 
v. Chaytor (1861), 1 B. & S. 658; (1863) 3 B. & S. 620, 647. The rosult is 
the same where the plaintiff having the right to sue either in tort- or contract 
upon the same facts, having sued one joint tortfeasor to judgment in tort, 
endeavours to proceed against the other in contract (Buckland v. Johnson (1854), 
15 C. B. 145 ; compare Smith v. Baker (1873), L. R. 8 C. P. 350). But an 
unsatisfied judgment for the plaintiff in an action of conversion does not 
change the property in the goods (Manton v, Phillips (1863), 9 L. T. 289) ; and 
one who was a joint tortfeasor with the defendant may thereafter be sued by 
the plaintiff for a fresh tort to the same goods (Brinsmead v. Harrison, supra). 

(p\ Partington v. Hawthorne (1888), 52 J. P. 807; but a consent judgment 
regularly obtained, and not objectionable on the merits, cannot be set aside by 
consent of parties, so as to prejudice a third person in whose favour it is a bar 
(Hammond v. Schofield , [1891] 1 Q,. B. 453 ; Crofia db Co . v. Matthew* and Wallace 
(1904), 91 L. T. 500). 
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aware of their liability (g) ), not on any ground of estoppel, but 
because there was but one cause of action, and that has merged 
in the judgment — transit in rent judicatam (r ) ; and because in the 
case of contract the others are deprived by the act of the plaintiff 
of the right to have their liability determined in the same judg- 
ment with their co-contractors (s). For the last-mentioned reason 
it seems that a judgment in favour of one of several joint con- 
tractors is a bar to an action against the others, if it proceeds 
upon a ground (e.g., payment or release) whicli would have been a 
defence to them. It is clearly not so if it is founded on a defence 
which is personal to the defendant, e.g infancy or bankruptcy (£). 

Subject to exceptions provided by the rules of court (a), a 
separata judgment against one joint contractor is equally efficacious 
as a defence to the others though obtained in a proceeding to which 
they were parties (h). 

The above principles apply where a plaintiff having a right to 
elect whicli of two parties to sue (e.g., principal or agent) sues 
one of them to judgment (c). But to bar the second action it is 
essential (as in the case of a former judgment against the same 
defendant (d) ) that the earlier judgment should be for tho same 
cause of action as it is sought to enforce in the later proceedings. 
Thus, an unsatisfied judgment on a bill or cheque, given by one 
joint contractor only, in conditional payment of a joint dobt, is no 
answer to an action on the original consideration against the 
others (e). 

471. But there will be no merger, unless tho cause of action is 
the sam e(/) and the plaintiff had an opportunity of recovering in 
the first action what he seeks to recover in the second; otherwise 


(</) Kendall v. Hamilton (1879), 4 App. Cas. 504 (contract) ; Munster v. Cox 
(1885), 10 App. Cas. 080, Bee per Lord Blackhurn, at p. 088 (tort); distin- 
guish Jiadehy v. Consolidated Bank (1880), 34 Oh. D. 586, 555 (surety’s right of 
indemnity against partner picserved) ; see titles Guarantee ; Partnership. 

(?’) King v. JJvare (1844), 13 M. & W. 494, 501 ; Be Hodgson , JlcihU v. Ramsdnle 
(1885), 31 Oh. I). 177, O. A., per Bowen, L.J., at pp. 188, 189; oompare 
Bermondsey Vestry v. Ramsey (1871), L. R, 0 C. P. 2*17, 251. 

(s) Kendall v. Hamilton , supra, per Lord Cairns, L.C., at pp. 515, 516. 

( t ) Phillips v. Ward (1803), 2 II. & 0. 717, per Bramwell, !>., at p. 721. 

(a) See 11. S. O., Old. 13, r. 4 ; Ord. 14, r. 5 ; Ord. 27, r. 3. Jn an action 
against two joint debtors, on summons for judgment under Ord. 14 ono con- 
sented to judgment against him and paid half the debt, tho other obtained leave 
to defend. It was held that plaintiff could proceed with the action against that 
defendant ( Wcall v. James (1893), 08 L. T. 515, C. A. ; and see title Practice 
and Procedure). 

(b) McLeod v. Power, [1898] 2 Ch. 295 ; compare Cross & Co. y. Matthews and 
Wallace (1904), 91 L. T. 500. 

(c) Priestly y. Fernie (1865), 3 II. & C. 977 ; Cross tfc Co v. Matthews and 
Wallace , supra; Scarf y. Jardine (1882), 7 App. CaB. 345; see title Agency, 
Vol. I., p. 209 ; French v. Howie , [1906] 2 K. B. 674, 0. A. 

id) See next paragraph. 

(e) Drake v. Mitchell (1803), 3 East, 251 ; followed, Wegg- Prosser v. Frans, 
[1^895] 1 Q,. B. 108, 0. A., overruling Cambefort v. Chapman (1887), 19 ft. B. D. 

(/) Leggott v. Great Northern Rail. Co. (1876), 1 Q. B. D. 599 (recovery by 
porsonal representatives of damages sustained by relatives of deceased from his 
death by accident is no bar to action for damage to his estate) ; followed, Daly 
y. Dublin , Wicklow and Wexford Rail. Co. (1892), 30 L. R. Ir. 514, 0. A. 
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the defendant is not twice vexed for the same cause (g). Accord- Sect. l. 
ingly a plaintiff in the High Court, who, in a county court What will 
action brought against him by the defendant, had obtained a create 
verdict on a counterclaim for an amount exceeding the limit of Estoppel 
county court jurisdiction whereby he defeated the then plaintiff’s by Record, 
action, but recovered no judgment for the balance due to him, was 
allowed to proceod with his own action for that which lie had had 
no opportunity of recovering; but the defendant in the second 
action was estopped h}' the county court judgment from again con- 
testing the issues of fact, which it was within the jurisdiction of the 
county court to determine, the question of amount alone remaining 
open(/i). So a plaintiff is not precluded by an order iu an 
administration suit to which ho was a party from afterwards com- 
mencing proceedings relating to the same subject-matter for relief 
which he was not in a position to ask in the earlier suit ( i ) ; and 
this principle applies even though the plaintiff might have set up 
in the first suit the case which he made in the second, and did not 
do so (k). A fortiori , where the matters in question in the second Nor where 
suit arose while the first was pending, and could only have boon ™ of 
raised (if at all) in the first by amendment of the proceedings (/,) ; or different, 
where, though the causes of action in the first and the second pro- 
ceeding have a common origin, they are not the same, as in the case 
of a continuing trespass (in) or of successive breaches of the same 
contract (//). A plaintiff is allowed to bring successive actions 
in respect of the very same circumstances, provided those circum- 
stances give rise to two different causes of action (o) ; so an action 

(g) Sco Nelson v. Coach (1863), Id C. 13. (n. s.) 99; Few v. Backhouse (1838), 

8 Ad. & Hi 789. 

(h) Webster v. Armstrong (1S85), 54 L. J. (q. B.) 236 ; soo now, on the question 
of jurisdiction, Judicature* Act, 1881 (47 & 48 Yict. e. 61), s. 3 8; compare Mid- 
land llad. Co. v. Mai tin <fc Co [1893] 2 Q. 13. 172. Put a party who solocts a 
tribunal having jurisdiction in the premises cannot afterwards seek the sumo 
remedy before another tribunal on the giound that the first had not power to 
award him adequate damages (II right v. London Omnibus Co. (1877), 2 Q. 13. 1). 

271). 

(i) Guidki v. Kmton (1813), 6 Ueav. 517 ; compare Whittaker v. lurshaw 
(1890), 45 Ch. 1). 320, 327, C. A.; Re J lamps hire Co-operative Milk Co. f 
BurceWs Case (1880), 29 W. It. 170. 

(k) Hunter v. Stewart (1861), 4 Do Q-. F. & J. 168. 

(/) National Bolivian Navigation Co. v. Wilson (1880), 5 App. Cus. 176, 185, 

198, 199, 

(m) Clarke v. Midland and Gnat Western Bail. Co., [1895] 2 I. R. 291, O. A. f 
following Thompson v. Gibson (1841), 7 M. & W. 456. 

(n) Bristowe v. Fair dough (1840), 1 Man. & Q. 143; Ebbetts v. Conquest 
(1900), 82 L. T. 560 (breaches of covonant to keep, and to deliver up, iu repair). 

(o) Brunsden Humphrey (1884), 14 Q. 13. D. 141, 0. A. (injury to a man’s 
person and to his carriage). 11 The test is not whether the plaintiff had tho 
opportunity of recovering in tho first action what he claims to receive in the second ” 

(ibid., per Bowen, L. J., at p. 146), but whether he in fact sought to do so ; compare 
Florence v. Jeniugs (1857), 2 0. 13. (n. s.) 454 (plaintiff recovered the principal 
duo on a bill in one action, and in another interest due under a separate agree- 
ment, but only down to the date of the first judgment, for thereupon tho bill 
passed in rem judicatam ) ; Whittaker v. Kershaw, supra. ; Gibbs y. Oruikshank 
(1873), L. R. 8 C. P. 454 (recovery in replevin of the value of the goods barred 
an action for damage by the same trespass to the same goods, for ^uch damage 
might have been recovered in the former action ; aliter of damagos for trospass 
to the land, which wore not recoverable in that action). 
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for false imprisonment is no bar to a subsequent action for a 
malicious prosecution following on the same arrest, even though 
the jury improperly gave damages in the first action for imprison- 
ment consequential on the prosecution (p). 

Sect. 2 . — Parties estopped by Record . 

Sub-Sect. 1 . — Parties estopped by Judgment in ran . 

472. The most important distinction between judgments in rem. 
and judgments in personam is that whereas the latter are only 
binding as between the parties thereto and those who are privy to 
them (a), the judgment in rem of a court of competent jurisdiction 
is, as regards persons domiciled ( b ) and property situated (c) within 
the jurisdiction of the court pronouncing the judgment, conclusive 
against all the world in whatever it settles as to the status of the 
persons or property (d), or as to the right or title to the latter, and 
as to whatever disposition it makes of the property itself, or of 
the proceeds of its sale ( e ). In other words, all persons, whether 
party to the proceedings or not, are estopped from averring that the 
status of persons or things, or the right or title to property, is other 
than the court has by such a judgment declared or made it to 
be. But a judgment in rem can have no effect beyond the limits of 
the State within which the court delivering the judgment exercises 
jurisdiction, unless the thing affected is situate (/'), or the person 
is domiciled [g ), within those limits. 

(р) Guest v. Warren (1854), 9 Exch. 379. 

(a) See p. 343, post. 

(b) Bater v. Bater , [1906] P. 209, C. A. ; Jfarvey v. Farm's (1882), 8 App. Cue. 
43; Pemberton v. Hughes, [1899] 1 Ch. 781, C.A. ; see title Conflict ok Laws, 
Vol. VL, pp. 268, 269, 297. An exception must be made in lvgaid to tho 
establishment of a penal status by a foreign court; see ibid., p. 284 ; lie tielvl's 
Trust , [1902] 1 Ch. 488, 492. 

(с) Castrique v. lmrie (1870), L. It. 4 H. L. 414, per Blackburn, J., at p, 428, 
quoting Story, Conflict of Laws, s. 592 ; and per Lord Chelmsford, at p. 448; 
see also Wakefield Corporation v. Cooke , [1904] A. C. 31 ; 11. v. tit. Panrras 
( Inhabitants ) (1794), Poake, 286 [219] (highway cases), as to immovable*,. Tho 
finding of a jury on an inquisition in lunacy presents an exception ; see 
p. 329, ante, and p. 341, post. 

(d) R. v. Wick St. Laiurence [Inhabitants) (1833), 5 B. & Ad. 526, 535, 536 
(settlement of paupor); Noel v. Wells (1668), 1 Lev. 235; Boulton v. Adjustable 
Cover and Boiler Block Co., [1908] 2 Ch. 430, O. A., per Moulton, L.J., at 
p. 439. It may be noted that the decree of a court of probate, establishing 
a will, or the status of administrator, though conclusive against all parties 
and in all courts until set aside, is not, as against persons who had no oppor- 
tunity of intervening or upon whom a fraud has been practised in obtaining 
the decree, so far conclusive as to prevent their taking proceedings in the same 
court for revocation of the probate or the grant ; see Young v. Holloway , [1895] 
P. 87 ; Priestman v. Thomas (1884), 9P. D. 70, 210 ; compare Ritchie v. Malcolm , 
[1902] 2 I. 11. 403; and title Executors and Administrators. 

(<) Minna Craig Steamship Go. v. Chartered Mercantile Bank of India, Londcm 
and China, [1897] 1 Q. B. 460, C. A. 

(/) Castrique v. Imrie, euftra, per BLACKBURN, J., at p. 435, citing Nwelli 
v. Rossi (1831), 2 B. & Ad. 757. As to the conclusiveness pf a foroign judg- 
ment as to title to personal estate of a person domiciled in the foreign country 
at his death, see Doglioni v. Crispin (1866), L. B. 1 11. L. 301, 306, 314 ; 
Re Trufori , Trafford v. Blanc (1887), 36 Ch. D. 600. Soe title Conflict of 
Laws, Vol. VI., pp. 222, 296. 

(flf) Shaw v. Gould (1868), L. R. 3 H. L. 55 ; Bonaparte v. Bonaparte , [1892] 
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473. The question whether and in what cases the findings of Sbot ; 2 * 

the court upon which its determination of a question of status or Parties 

title, or the disposition of property, have been founded are binding estopped 
on strangers does not admit of a categorical answer. It is a funda- by ReewL 
mental rule that a judgment is not conclusive as to anything but judgment 
the point decided (/i), nor of any matter which came collaterally in rem, how 
in question, or of any matter incidentally cognisable, or of any ^in°sc C U8WC 
matter to be inferred by argument from the judgment (i), and strangers, 
this applies as well to judgments in rem as to judgments inter 
partes. Accordingly, a judgment of the Admiralty Court in a 
salvage action, where salvage services are admitted and money 
paid into court, concludes nothing more (at least against strangers) 
than the amount of the award, and the existence of a lien for it, 
and is not conclusive in an action by the owners of tho salved 
vessel against underwriters that the loss was due to sea perils (h). 

The difficulty arises in the application of the rule, in determining 
in each case what was the point decided and what was matter 
incidentally cognisable, and the opinion of judges seems to have 
undergone some fluctuations (Z). But in order that a judgment 


P. 402. And even as regards such persons it cannot, whore they have con- 
cluded in a foreign country a contract affecting their status with due regard to 
the ceremonies prescribed by the lex loci contractus , affect in that country tho 
validity of the ceremony, so that it is possible for a marriage to be invalid in 
tho country of domicil and valid in the country of its celebration; koo bt monin 
(false.lv called Mallac) v. Mallac (1860), 2 Sw. & Tr. G7 ; Hay v. Northcote, [1900] 
2 Cli. 2(32; Ogden v. Ogden, [1908] P. 46, C. A. As to how far the capacity of 
parties to enter into a contract is to bo determined by tho law of their domicil, 
see Sotlomuyor v. Be Burros (1877), 6 P. D. 1, C. A.; Sottomayor v . Dt Banos 
(1879) o P. 1). 91; Ogden v. Ogden, supra, at p. 74; Chelli v. ChctU, [1909] 
P. 67 ; Cass v. Cass (otherwise Pfaff) (1910), 102 L. T. 397; and see titlo 
Conflict of Laws, Yol. VI., p. 254. 

(h) Castngue v. Imrie (1870), L. It. 4 IT. L., 414, 434. 

(?) Kingston* 8 (Duchess) Case (1776), 2 Smith, L. O., 11th od., <31, 73-. 

(//) Balia nig ne v. Mackinnon, [1896] 2 Q. B. 455, O. A.; and see [fill v. 
Clifford, [1907] 2 Ch. 236, C. A., per Goiusll Bathes, P., at p. 251. 

(7) In Hood- Barrs v. Jackson (1842), 1 Y. At L. Oh. Uus. 585, KniGHJ. 13 lit? 0 B v 
V.-O., after quoting the well-known passago from Kingston's ( Duchess ) (use, 
goes on at pp. 597, 598 to say that “ however essential the establishment 
of particular facts may bo to the soundness of a judicial decision, howevei it 
may proceed on thorn as established, and however binding and conclusive 
tho decision may, ns to its immediate and direct object, be, those facts aro not 
all necessarily established conclusively between the parties, and that either 
may again litigate them for any other purpose as to which they may come 
in question ” ; and ho held that a finding of fact in a suit m the ecclesias- 
tical court for a grant of letters of administration, necessary to the decision, and 
appearing on tho face of the order (a judgment in rem), was not conclusive in 
proceedings between tho same parties in a court of equity for distribution. 
This decision was reversed by Lord Lyndhurst, L.O., on the authority oibouclner 
v Taylor (1776), 4 Bro. Pari. Cas. 708, which proceeded partly at least on the 
ground (see Barrs v. Jackson (1845), I Ph. 582, 585) that the ecoiesiastical 
court was (what the Probate Division is not) a court of distribution, and of the 
inconvenience attending the existence of two different findings by two courts 
of co-ordinate jurisdiction ; and though, having regard to Lord Lyndhurst s 
remarks on Kingston's ( Duchess ) Case, it is difficult to resist . the conclusion that 
there was a difference of opinion between him and the vice-chancellor as to 
what matters were to be regarded as ‘•incidentally cognisable, and what as 
“the point decided” it is said on high authority that the principles laid down 
by the vice-chancellor aro “ untouohed by the reversal (see 2 bmith, Jj. 
Uth ed., p. 779; R. v. Hutchings (1881), 6 Q. 13. D. 30), O. A., per 
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Scot. 2. in rem may conclude strangers as to any finding of fact besides 
Parties the status or title which it establishes, it is necessary that the 
estopped finding should be essential to the judgment (wi), and ascertainable 
by Reco rd, w i tlioufc ambiguity from the judgment itself (h). It is not suffi- 
cient to create an estoppel, even inter partes, if the finding relied on 
is only discoverable from a perusal of the judge’s reasons (o). 

Prize cases. 474 . Prize cases have been regarded as to a certain extent 
exceptional (p), and tho rule applied in actions against underwriters 


iSelboune, L.C., at p. 304), and his judgment is regarded as a locus classic us on 
tho subjoct of estoppel by record. On the other hand, a grant of probate is con- 
clusive as to the validity of the testamentary document, and concludes any 
question as to the regularity of its execution; therefore, so long as tho probate 
remains unrecalled, no relief can be obtained in equity against a fraud in 
obtaining tho execution of the document [Allen v. MP her son (1847), 1 II. L. 
Oas. 191 ; followed in Meluish v. Milton (1876), 3 Ch, D. 27, 0. A.). In the 
former caso tho codicil in question had been contested by the plaintiff in the 
Chancery suit ; but in the latter the will appears from the dates (seo p. 28) to 
have boon proved in common form. Moreover, the record of a condemnation in 
tho Exchequer was conclusive on all parties as to tho title of the Crown to tho 
goods and their liability to be seized ; and also, in civil proceedings and in pro- 
ceedings for penalties under tho statute creating tho forfeiture (but not under a 
different statute), as to the grounds of condemnation appearing on tho record 
(Scott v. Shearman (1775), 2 Wm. 131. 977 ; A.-G. v. King (1817), 5 Price, 193). 
Again, in R. v. llartington Middle Quarter ( Inhabitants ) (1855), 4 E. & 13. 780, an 
order for removal of unemancipatod pauper children, based (as might bo gathered 
from tho order itsolf) upon a finding (erroneous in fact) as to tho settlement, was 
held to be conclusive (at least betweon the sarno parties) on tho question of tho 
father’s settlement; and tho judgment (p. 794) went further, treating tho find- 
ing as a judgment in rem. “ Orders of removal,’ 1 said Coleridge, J. (p. 797), 
“ unappealod against, or confirmed on appeal, are conclusive evidence, not 
merely of tho fact directly decided, but of thoso facts also which are mentioned 
in them and necessary steps to tho decision. Unless they are necessary steps 
tho rule fails, and they are collateral facts only.” Some doubt was thrown upon 
this caso by Lord Reluorne, L.C., in R. v. Hutchings (1881), 6 Q. 13. D. 301, 
C. A., at p. 303. But tho rule had been laid down in the same words in It. v. IL/ye 
(Inhabitants) (1838), 7 Ad. & El. 761, 769, 770, adopting tho law as laid down 
in II. v. Calterall (Township) (1817), 6 M. & S. S3, but distinguishing the facts; 
soo also Nympsfield (Parish) v. Wondchester (Parish) (1712), 2 Sira. 1172; R v. 
St. Mary , Lambeth (Inhabitants) (1796), G Term. Hep. 615; and R. v. llartington 
Middle Quarter (Inhabitants) (1853), supia, was cited, apparently with approval, 
in Wakefield Corporation v. Cooke, [1903] 1 K B. 417, C. A., by Vaughan 
Williams, L.J., at p. 424 ; affirmed [ 1904] A . C. 31. It may bo doubted whether 
these cases are within the limits laid down by Lord Blackburn and J)E Grey, 

0. J., quoted in the text. Thoy appear to place paupor cases almost on the samo 
footing as prize cases, which are admittedly anomalous ; see supra. Tho question 
whether in a pauper case a separation order made by j usticos under the Summary 
Jurisdiction (Married Women) Act, 1S95 (58 Sc 59Vict. c. 39), was admissible 
or conclusive evidence of the desertion on which it was founded was left open 
in Eastbourne Guardirns v. Croydon Guardians, [1910] 2 K. 13. 16. 

(m) Concha v. Concha (1886), 11 App. Cas. 541 (it seems that such a finding 
after the matter had been litigated, appearing on tho face of a judgment in rem, 
w«mld be binding inter partes , though not essential to the judgment (ibid.)) ; R, v. 
llartington Middle Quarter (Inhabitants), supra . 

(n) Hobbs v. Henning (1804), 17 0. B. (N. S.) 791, 824; Jlalgleish v. Hodgson 
(1831), 7 Bing. 493, 504 ; R. v. llartington Middle Quarter (Inhabitants), supra. 

(o) Re Bank of Hindustan, China , and Japan, Alison's Case (1873), 9 Ch. App. 

1, 26, O. A. ; Re Allsop and Joy's Contract (1889), 61 L. T. 213, 215. As to the 
conclu8ivenes9 of decisions of courts for hearing election petitions, see title 
Elections, Vol. XII., pp. 410, 411, 460. 

(p) Hobbs v. Henning , supra , at p. 823; Ballantyne v. MacJcimion. [18961 
2 Q. B. 455, 463, 0. A. 
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by owners of vessels condemned as prize has been that the judgment 
of a foreign prize court condemning a vessel or cargo as enemy’s 
property is conclusive evidence not only that the property was 
condemned, but also that it was not neutral (q ) ; but it is otherwise 
if it can be shown (i.e., it seems from an examination of the 
sentence) (r) that the judgment did not proceed on that ground (s). 
And it has been laid down further that, in the absence of any other 
cause appearing on the sentence, it must be presumed from the 
condemnation that it proceeded on the ground that the property 
was that of the enemy (f). But where the circumstances are not 
such as to give rise to this presumption, as, for example, where the 
sentence itsolf suggests some other ground of condemnation, it is 
not conclusive if there be any ambiguity as to what the ground is. 
It must not bo left in uncertainty whether the ship was condemned 
on a ground which would be just by the law of nations, or on 
another ground which would amount only to a breach of the 
municipal regulations of the condemning country. In such case 
tbo sentence must bo carefully examined to see whether the fact in 
proof of which it is adduced is clearly and certainly found by the 
judge whoso sentence is relied on (<»). Such a finding of fact in tho 
course of adjudication by a prize court, though receivable as con- 
clusive evidence of tho fact, is not regarded as raising an estoppel 
strictly so called, and is therefore not pleadable as such ( h ). Em-ther, 
the ground of condemnation, to be conclusive, must be found in tho 
operative part of the sentence (c). The recitals may, however, ho 
looked at, if incorporated in the operative part by reference (d). 

475. There are some cases in which judgments in rein, though 
uot conclusive in proceedings to which strangers are party, so far 
differ from judgments in personam that they are not deemed to be 
vas inter alios ( wlec , and aro admissible m evidence. Of this natuie 
is tho verdict of a jury on an inquisition in lunacy, which, though 


(») Kindersley v. Chase (1801), 2 Park, Marino Insurance, 81h oil., 748. 717, 
701 • Marini/ v. Iloi/al Exchange Assurance Co. (1804), 5 hast, 99; mill see 
title’s Insurance ; Pinas Law and Jurisdiction. 

(»•) Soo Dalqkish v. Hodgson (1831), 7 Ping. 49 5, per Tindal, O.J-,at p. oOl; 

Calvert v. Boiiill (1798), 7 Term Rep. 023. 

( t ) Castni/ue v. Tmrie (1870), L. 11. 4 II. L. 414, per Imminiunx, J., at p. 4, >4 ; 
v. Aguilar (1798), 7 Te'm Pep 081 ■ Min. J v. Jell (1800) 8 Term I op. 
434 437- JJarhiq v. Claqett (1802), 3 lies. At P. 21 J ; llotlon v. Uladslone i (ISOi), 
iVast 1 bo - affirmed (1809) 2 Taunt. 85, Ex. Ch. As to how the min came 
fnto existence see Lothian v. Henderson (1803), 3 Bos. & P. 499, H. L., per hold 

1<J v* P MWixa« (1784), 2 Park, Marino Insurance, 8th od., 727; 

Borina v Claqelt, supra; Lothian v. llendcrsun, supra. But see DaJgleish V. 
Hod, /sin, supra, and cases cited in following note. This is an exception to 
tho rule “ that estoppels must bo certain to every mtont ; ^ if a thing 
be not directly and precisely alleged, it shall be no estoppel (Co. Litt. 

V. IJcnninq (18G4), 17 C. B. (n. 8.) 791, S24 citing Dah/kish v. 
Hodqso n, supra; Bernards v. Motteux (1781), 2 Doug. (k. n.) 575 ; Calvert v. BovM, 
supra ; Fisher v. Ogle (1808), 1 Camp. 418. 

(b) Hobbs y. Henning , supra, 

(e) Christie t. Secret, an (1709), 8 Term Pep. 192. 

(d) Dalgleish v. Hodgson, supi-a; Bernardi v. Mottewe, supra. 


Sect. 2. 
Parties 
estopped 
by Record. 


Certain 
judgments 
i n vein 
admissible' 
evidence. 



842 


Estoppel. 


Biot.*. 

Parties 
estopped 
by Becord. 


Consent 
judgment 
tfi rem. 


Judgment 
in rent) how 
far conclusive 
in criminal 
cases. 


it declares the status of the party at the time of taking the inquisition, 
is not conclusive otherwise than inter partes even as to that point of 
time (e), but is admissible as to his mental state at a later period, 
though liable to be contradicted (/). And on the same principle an 
order of the General Medical Council under the Dentists Act, 
1878 (jj), erasing the name of a dentist from the register on the 
ground that he had been guilty of conduct infamous or disgraceful 
in a professional respect, which is apparently conclusive on all 
parties as to the professional status of the dentist (h), may be 
admitted in proceedings between the dentist and third parties as 
evidence, though not conclusive, not only as to what the grounds 
of erasure were, but as to the truth of those grounds (t). 

476 . Although a judgment by consent may well create an 
estoppel between the parties (/c), it is at least doubtful whether a 
judgment in rem obtained by consent of parties can ever be conclu- 
sive against persons who were not and do not claim through the 
parties to it, except so far as may be necessary to protect the title 
of a person who purchases the res on the faith of the judgment. It 
has been laid down that a judgment by consent cannot effect a 
res judicata so as to bind the public or absent parties (Z), and that a 
judgment by consent establishing a will in solemn form does not 
bind a party who, though served with a citation to see proceedings, 
has not. appeared or been represented at the hearing, so as to prevent 
him from taking proceedings to revoke probate (m). 

477 . It seems clear that in criminal cases, at all events, a 
judgment in rem is conclusive, as between strangers or between a 
party to it and a stranger, only as to the status or title which it 
declares or creates (?i), or the disposition which it actually makes, 
and not as to any matter of fact upon which it may be founded (o). 
So a decree absolute in a divorce case concludes the fact of dissolution 
of the marriage, but nothing further ; and it is apprehended that 

(e) Sergeson v. Scafey (1742), 2 Atk. 412, 414. 

(/) Sergeson v. Sealey, supra ; FaidJer y. Silk (1811), 3 Camp. 125; Hill v. 
Clifford , [1907] 2 Ch. 236, C. A., per Oozens-IIardy, M. LI., at p. 244, citing Van 
(Jrutten v. For well, [1897] A. 0. 658, not reported on this point. See title 
Lunatics, etc. 

(g) 41 & 42 Viet. c. 33, ss. 13, 14, 15. 

(A) Soe Hill y. Clifford , supra , per Gorell Bahnes, P., at p. 252 ; 
Dentists Act, 1878 (41 & 42 Viet. c. 33), s. 3 ; and see title Medicine and 
Pharmacy. 

(i) Hill v. Clifford , supra, dubitante Gorell Barnes, P., on this point ; 
affirmed sub nom. Clifford v. Timms, [1908] A. C. 12, without reference to the 
points dealt with in the Court of Appeal. 

(&) Bowden v. Beauchamp (1740), 2 Atk. 82, and cases cited p. 327, ante . 

U) Jenkins v. Robertson (1867), L. E. 1 Sc. & Div. 117 (a Scotch case; had the 
judgment been the result of a contest it would have determined the question of 
highway as n gainst the public and been in the nature of a judgment in rem) ; 
compare Ballnntgne v. Mackinnon, [1896] 2 Q. B. 455, C. A.; The Bellcairn 
(1885), 11 P. I). 1, 0. A. ; seo also note (g), p. 327, ante. 

im) Ritchie v. Malcolm , [1902] 2 I. E. 403 ; and see note ( d ), p. 338, ante . 

fn) Compare R. v. Qrundon (1775), 1 Cowp. 315. 

(o) Kingston's ( Duchess ) Case (1776), 2 Smith, L. C., 11th ed., 731, 735— 
738; R . v. Buttery (1818), Euss. & Ey. 342 (grant of probate not conclusive in 
favour of prisoner on indictment for forging a will), not following II. v. Vincent 
(1721), 1 Stra 481. 7 e * 
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a decree of nullity pronounced by the English court on a marriage 
celebrated here or of a foreign court on a marriage celebrated in 
the country of its jurisdiction, and under the law of that country (/>), 
between persons domiciled there, is equally conclusive as to the 
question of existence of the marriage (q). A mere dismissal of a 
suit would not have a similar effect (r). The old cases referred to 
above (s), upon the conclusiveness of a record of condemnation in the 
Exchequer in subsequent proceedings for penalties under the statute 
creating the forfeiture as to the grounds of condemnation 
appearing on the record, form an apparent exception to the above 
propositions. Apart from the fact that an information for penalties 
for breach of the revenue laws is not, strictly speaking, a criminal 
proceeding (t), they may perhaps be explained by tho fact that the 
parties were in substance the same — tho defendant on tho one 
hand, and on tho other the King, prosocuting in his own name or 
in that of his Attorney-General. 

SUB-SEOT. 2 . — Parties estopped by Jiulyment inter partes . 

478. A judgment inter partes raises an estoppel only against the 
parties {a) to the proceeding in which it is given, and their privies, 
i.e. f those claiming or deriving title under thorn (/;). As against 
all other persons it is res inter alios acta(c), and with certain excep- 
tions (<l ) 9 though conclusive of the fact that the judgment was 


(р) As to marriages celobrated in a British consulate, see Flay v. Ntnlhcole , 
[1900] 2 Ck. 262. 

((]) This scorns to follow from the reasoning of the notes to Kingston's (l)uche**) 
Gu.se (1770), 2 Smith, L. C., 11th ed., 701, at p. 755, and ol‘ Blackburn, J., in 
Caslnqiie v. Imrie (1870), L. R, 4 IT. L. 414, at p. 428. Do Grey, C.J. (see 2 
Smith, L. 0., 11th ed., at pp. 704, 707), did not concede so much to the sentences of 
ecclesiastical courts. But those courts had not the power to effect a dissolution 
of marriage ; and he apparently did not regard tho son ten ce of an ecclesiastical 
court, pronouncing against the fact of marriage, as final (soo ibid., p. 737). See 
the point discussed, 2 Smith, L. 0., 11th ed., at p. 777. l r or the modern doctrine 
as to decioes of nullity, as distinguished from decrees of divorce, see Ogden v. 
Ogden, [1908] P. 46, 78 et seq., O. A. 

(r) Needham v. Bremner (1866), L. R. 1 C. P. 583. In this case the petition 
was for dissolution, but the same principle would seem to apply to nullity 
proceedings. 

($) E. v. Matthews (1797), A. -G. v. Wakefield (1797), A.-Q. v. Reynolds (1804), 
in the notes to AM), v. King (1817), 5 Price, 195, at p. 202 ; see also the note to 
Scott v. Shearman (1775), 2 Wm. Bl. 977, at p. 982 ; and note (l), p. 309, ante. 

(0 R. v. I/ausmann (1909), 73 J. P. 516, C. 0. A. 

(«) 1 Eq. Gas. Abr. 160 ; Co. Litt. 352. 

(6) Borough v. Whichcoie (1732), 3 Bro. Pari. Gas. 595 (privity to a decree 
which was a hundred years old) ; Gray v. Lewis, Parker v. Lewis (1873), 8 Ch, 
App. 1035, 1060; Outram v. Morewood (1803), 3 East, 346, 355; Strutt v. 
Bovingdon (1803), 5 Esp. 56 ; Richards v. Johnson (1859), 4 JEL & N. 660 ; citing 
Com. Dig. tit. Estoppel (0). 

(с) Christy v. Tancred (1842), 9 M. & W. 438 ; Spencer v. Williams (1871), 
L. R. 2 P. & I). 230; Jenltyn v. Jenkyn (1856), 5 W. R. 43 j Muskerry (Lord) 
v. Skijffington (1868), L. R. 3 II. L. 144. 

(d) E.g., wnere the judgment determines a question of public right and is 
admissible as evidence of reputation (Reed v. Jackson (1801), 1 East, 355 ; Pin i 
v. Curell (1840), 6 M. & W. 234; Petrie v. Nuttall (1856), 11 Exch. 569; 
Berry v. Banner (1792), Peake, 212 [156J), or where the amount of damages 
recovered in a former action is in question ( Green v. New River Co. (1792), 4 
Term Rep. 589, 590. See title Evidence, post 
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Scot. 2. obtained and of its terms (e), is not even admissible evidence of the 

Parties facts established by it (/). Privies are of three classes : — (1) Privies 

estopped in blood, as ancestor and heir (g). (2) Privies in law, as tenant by 

by Record, the courtesy, tenant in dower ; and others that come in by act in 

Classes of law (//), as testator and executor, intestate and administrator (i) ; 

privies. bankrupt and trustee in bankruptcy (k). (8) Privies in estate, as 

testator and devisee (i); vendor and purchaser (m) ; lessor and 
lessee (n); a husband and his wife claiming under his title and 
z converse (o) ; successive incumbents of the same benefice (p); 

(e) Heed v. Jackson (1801), 1 East, 1555; soo title Judgments and Orders. 

(/) Gaslnque v. Inane (1870), L. B. 4 IT. L. 414, 431 ; Komi s v. Evans (18T1), 

1 hob. Eccl. 1G5, 170; Doe d. Bacon v. Brydyts (Lady) (1813), 0 Man. & G. 282 ; 
Vates v. Kyjjin -Taylor , [1890 J W. N. Ml (proof of conviction of defendant no 
evidence in civil proceedings of liis guilt), following Let/man v. Latimer (1878), 
3 Ex. D. 352, 0. A., per Bramwell, L.J., at p. 354; seo also Anderson v. 
Collmson, [1901] 2 K. B. 107 ; and titlo Evidence, post. The question whether 
an acquittal on a charge of murder could bo pleaded by way of estoppel 
in civil proceedings by the piisoner when tho question “Murder or no” was 
in issue was raised, but not decided, tho opinion of the court being apparently 
against the estoppel, in Ilelsham v. Blackwood (1851), 11 0. B. 111. Seamen 
convicted and imprisoned for refusing to go to sea brought an action for wages. 
It- was held that the conviction did not operate as an estoppel botwoen them and 
the owners so as to defeat their claim (Came v. Palace Steam Shipping Co., [1907] 
1 K. B. 070, 0. A. ; affirmed, Palace Shipping Co., Ltd. v. Caine, [1907] A. O. 380, 
on anothor point; see also Wilson v. Bennett (1904), G Y. (Ct. of Sosa.) 209. 
Having regard to s. 31 of the Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), 
the Divorce Couit will treat aa conclusivo its own previous finding of tho 
adultery of a party to an earlier suit who was also party to a later one, although 
tho issue was raised in each suit by one who was not a party to the other (by a 
co-respondent in the first and by the King’s Proctor in tho second) ( Conradi v. 
Conrad i (1808), L. B. 1 P. & D. 514, 521). 

(g) Co. Litt. 352 a ; Conner v. Browne (1784), IBidg. Pail. Bop. 139; Dundas 
v. 1 YaddfU (1880), 5 App. Cas. 249; Weeks v. Birch (1893), 09 L. T. 759. The 
Inheiitance Act, 1833 (3 & 4 Will. 4, c. 100), s. 2, while it altered tho mode of 
tracing the descent of particular propeity, did not atffect the question of privity 
in blood (ibid.). 

(h) Co. Litt. 352 a. 

\i) II. v. lltldcn (1738), Andr. 388; Ennis v. llod) ford (1884), 14 L. B. Ir. 285. 

(k) Jones v. Tales (1829), 9 B. & C. 532 ; Edmands y. Best (1802), 7 L. T. 279 ; 
Harris v. Truman (1882), 9 Q. B. I). 201, C. A. Por somo limitations on the 
effect of tho trustee’s privity with tho bankrupt, see p, 348, post. 

(l) Dalton v. Fitzgerald , [1897] 2 Ch. 80, C. A. But the purchaser for value 
from a devisee with tho legal estate is not affected by an equitable interest 
created by the devisor, of which the purchaser had no notice ( Clemow v. Oeach 
(1870), 40 L. J. (cil.) 44). 

(m) 1 Eq. Cas. Abr. 103 ; Board v. Board (1873), L. B. 9 Q. 13. 48 ; Sumner v. 
Schofield (1880), 43 L. T. 703; Doe d. Gaisford v. Stone (1816), 3 C. B. 176 
(mortgagor, and purchaser of equity of redemption). 

(«) Co. Litt. 352 a. 

(o) Doe d. Leeming v. Skirrow (1837), 7 Ad. & El. 157 ; Whittaker v. Jackson 
(1804), 2 II. & 0. 920 ; Outram v. Morewood (1803), 3 East, 340. 

[p) Borough v. Whichcole (1732), 3 Bro. Purl. Cas. 595; Dundas v. Waddell 
(1880), 5 App. Cas. 249 (ministers of Scotch Church). It was held by the 
Divisional Court that the incumbent was privy to tho patron under whom he 
claimed ( Magrath v. Beichel (1887), 57 L. T. 850), on the authority of Bro. Abr, 
tit. Quare Impedit, pi. 0G (It. v. W. de L. (1304), Y. B. 38 Edw. 3, fo. 31). 
Tho decision was affirmed by the Court of Appeal, who, however, apparently 
differed from the Divisional Court on this point (see 14 App. Cas. at p. 667), 
and in the House of Lords, but without discussing this question (Beichel y. 
Magrath (1889), 14 App. Cas. 005). 
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assignor and assignee of a bond (< q ) ; the servant of a corporation 
defending an action of trespass at the cost of his employers and 
justifying under their title, and the corporation itself (r). So a 
judgment of ouster against a corporator would be conclusive 
evidence against another deriving title under him — i.c., by his 
vote (*s). 

479 . But it is necessary to the relation of party and privy, not 
only that tho two persons should have a similar interest in the 
property to which the estoppel relates, but that the latter should 
derive title from the former ( t ). Thus a tenant admitted by the land- 
lord upon a surrender by the former tenant is not estopped from 
denying the truth of a recital in the former tenant’s deed to the 
ellect that he was seised for life ; for his estate comes not from tho 
former tenant, but from the landlord (it). 

So, if the heir of a deceased man do not claim as privy, but by 
his own purchase, or from another ancesLor, ho is not bound by all 
esloppol upon the tleoeased (a) ; and as neither a sheriff nor an 
execution creditor is privy to the debtor, neither of them is bound 
by an estoppel which prevents the latter from denying the title 
of a third person who has in fact no property in the goods (b). So 
strictly is this rule applied that tho determination in a Chancery 
suit as to who are next of kin of the deceased is not binding on 
persons claiming to bo entitled to a grant of letters of adminis- 
tration in respect of an independent right arising upon the 
renunciation of the next of kin, though they trace their kinship 
through one of the parties to tho former suit (c*). But the successive 
possession of a similar interest is evidonce of privity of estate. 
Thus the fact that a sole plaintiff was in possession of an estate 
when the former cause of action accrued, and that he and his 


( 5 ) Horton v. Westminster Improvement Commissioners ( 1852), 7 Exch. 7 NO. 

(r) lie Walton-cum-Trimley Manor , Ex parte Tomlin r (1873), 28 L. T. 12 ; 
compare Hancock v. Welsh and Cooper (1810), 1 Stark. 317 (privity between 
bailiff and landlord under whom lio justified). 

(a) It. v. York Corporation (1792), 5 Term Rep. 6 G, 72, 70, differing from It, v. 
Crimes (1770), 5 lbirr. 2598, 2001, as to the conelusivenoss of the verdict. 

(£) Liverpool and North Wales Steamship Co ., Ltd. v. Mersey Trading Co., Ltd., 
[1909] 1 Ch. 209, C. A., per E ah well, L. J., at p. 217. 

(u) Doe d. Mnrchant v. Errinyion (1809), 0 Bing. (n. c.) 79 ; compare Lock v. 
Norborne (1688), 3 Mod. Rep. 147 (verdict against one only of several defendants ; 
no evidonce against the others). 

(a) Goodtille v. Morse (1789), 3 Term Rep. 365, per Lord Kenyon, C.J., at 
p. 371, citing Edwards v. Rogers (1610), \V. Jo. 459 ; compare Keate v. Phillips 
(1881), 18 Ch. I). 456, 577 ( cestui gue trust not bound by estoppel on fraudulent 
trustee). 

(b) Richards v. Johnston (1859), 4 H. & N. 660, citing Heane v. Rogers (1829), 
9 B. & C. 577, 586; followed, Richards v. Jenkins (1886), 18 Q. B. D. 451, C. A. ; 
and see Heugli v. Chamberlain (1877), 25 W. R. 742 (one who after assignment 
of a patent becomes partner of tho assignor, not privy to the estoppel arising 
out of the assignment); Tighe v. Tiahe (1877), 11 I. R. Eq. 203 (no privity 
between administrator appointed in colony and administrator appointed at home 
of deceased having assets in both places). 

(c) Spencer v. Williams (1871), L. R. 2 P. & JD. 230, more fully and more 
correctly reported sub nom . Spencer v, Spencer , 40 L. J. (p. & M.) 45 ; compare 
Mercantile Investment and General Trust Co . v. River Plate Trust, Loan, and Agency 
Co., [1894 J 1 Ch. 578. 
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co-plaintiff were so at the time of the later cause of action, is jmmA 
facie, evidence that the later plaintiffs are privy in estate to the 
former plaintiff (d), and privity has been assumed to exist between 
successive lords of the same manor (e). 

480. In order that a judgment may be conclusive against 
a person as privy in eslato to a party litigant it is necessary to 
show (apart from his taking with a notice bt a Us pendens) (/) that 
he derives title under the latter by act or operation of law subse- 
quent to the recovery of the judgment (g), or at least to the 
commencement of tho proceedings, and that the judgment was one 
affecting the proportyto which title is derived. Purchasers of land 
are not estopped by proceedings commenced after the purchase ( h ) ; 
and a judgment obtained against the mortgagor of land after 
completion of the mortgage, setting aside his purchase of the land 
on tho ground of fraud, is not even evidence against the mortgagee 
who was not a party to the action (i). 

481. Again, it is necessary to an estoppel by record that the 
parties to the litigation (or thoir privies) should have claimed or 
defended in the same right in the former proceedings as they 
represent in the later ones (fc). A patentee whose patent lias in an 
action by himself for infringement been held invalid for want of 
novelty is not in subsequent proceedings by the defendant a3 


{< l ) BlaJcemore V. Glamorganshire Canal Co. (1835), 2 Or. M. & R. 133; II. v. 
Blakemore (1852), 2 Den. 410 (conviction of former owner and occupier, liable 
rut tone tenures, for non-repair of highway). 

(e) lie Walton-cum-Trimley Manor, Ex parte Tomline (1873), 2S L. T. 12. 

(/) See Judgments Act, 1839 (2 & 3 Yict. c. 11), s. 7 ; and title Judgments 
AND OltDEKS. 

{g) lie I)e Bnrgho's Estate , [1896] 1 I. R. 274, 280 ; and see Doe d. Easier v. 
Derby {Earl) (1834), 1 Ad. & El. 783, 790; cited, lludsonv. Walker (1872), L. R, 
7 Exch. 55, 61. 

( h ) Mercantile Investment and General Trust Co. v. River Plate Trust, Loam, and 
Agency Co., [1894] 1 Ch. 578 ; compare The Thyatira (1883), 8 P. D. 154 
(indorsee of hill of exchange not affected by proceedings commenced after 
indorsement) ; Poore v. Clark (1742), 2 Atk. 515 (lord of manor and copyholders) ; 
Gaunt v. Wainman (1836), 3 Ring. (n. c.) 69 (widow not estopped m action of 
dower by recital in her husband’s deed) ; Wenman ( Lady) v. Mackenzie (1855), 
5 E. & R. 417, 458, following Evans v. Rees (1S39), 10 Ad. & El. 151 (landlord 
and tenant) ; but it is otherwise where the tenant proceeds by direction and 
authority of his landlord ( Kinnersley v. Orpe (1780), 2 Doug. (ic. b.) 517) ; com- 
pare Mowatt v. Castle Bieel and Iron Works Co. (1886), 34 Ch. D. 58, G3, 0. A. 
(estoppel by representation). 

( i ) Natal Land and Colonization Co. v. Good (1868), L. R. 2 P. 0. 121, 132 ; 
compare Morret v. Westerns (1710), 2 Yern. 663 ; Simpson v. Pickering (1834), 1 
Or. M. & R. 527 ; Doe d. Dot me {Lord) v. Thompson (1847), 9 Q. B. 1037 
(estoppel by lease on mortgagor did not bind mortgagee). 

{ k ) Robinson's Case (1603), 5 Co. Rep. 32 b; Hugginsy . York-Buildings Co. (1740), 
2 Atk. 44 ; Rattenbury v. Fenton (1833), Coop. temp. Brough. 60; Bainbriggs v. 
Baddeletj (1847), 2 Ph. 705; Hacking v. Lee (1860), 9 \V. R. 70; Bennett V. 
Gamgee (1876), 2 Ex. D. 11 (trustee in bankruptcy, after electing not to con- 
tinue debtor’s action, not barred from bringing his own) ; Metiers v. Brown 
1 U. & 0. 687 (principle applied to estoppel by deed), citing Com. Dig. 
^pel, C. It does not matter in what character they are summoned {e.g., els 
heir-at-law or next of kin) provided they have been party in their own right 
{Beardsley v. Beardsley , [1899] 1 Q. B. 746, following Emberley v. Trevanion 
(I860), 4 Sw. & Tr. 197). 
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petitioner for the revocation of the same patent precluded from Sect. 2 * 

again alleging the novelty of the patent, because the petition is on Parties 

behalf of the public, and the former defendant is therefore appearing estopped 
in a different right (/). Again, the determination of the issues in by Record, 
an action by a personal representative for damage sustained by the 
relatives of the deceased from his death by accident raises no 
estoppel in a subsequent action by the same plaintiff for damage 
caused to the deceased’s estate by the same accident, because the 
plaintiff sues in two different rights, and in effect the parties in 
the two actions are different (m). 


482. In certain cases, though there is in strictness no privity Quad- 
between a party to a judgment and the person against whom it is P rivifc y : 
set up, the relations between them are such that the latter is not indemnity, 
allowed to dispute it. There is no privity of estate between the 
parties to a contract of indemnity ( n ) ; but a person who has 
covenanted to indemnify another against liabilities and actions in 
respect thereof is, as between himself and the party indemnified, 
estopped from disputing the judgment in an action against the 
latter (o), not because he is a privy, but because that is the true 
meaning of the contract. On the other hand, where indemnity is 
claimed independently of contract against trustees who have com- 
mitted a breach of trust, they are not estopped by a judgment 
obtained by third parties against the plaintiffs f vom saying that no 
damage has arisen from the breach (p). 

Again, although a trustee and his cestui quc trust aro different Trustee ami 
parties, and neither derives his title from the other (q), equity will *™^ l *“* 
not allow the same question to be litigated betwen a person and ' * 

the cestui que trust and afterwards between the same person and 
the trustee (r). There may perhaps be said to be a quasi - privity 
between them. 


(0 lit Verity's Patent , [1895] 1 Oh. 687, C. A.; reversed on other points, sub 
now,. Decley y. Perkes , [1896] A. C. 496; compare Poulton v. Adjustable Cover and 
Boiler Block Co., [190S] 2 Ch. 430, 0. A. 

(m) Leggutl v. Great Northern Rail. Co. (1876), 1 Q. 13. D. 599; followod, 
J)aly y. Dublin , Wicklow, and Wexford Rail. Co. (1892), 30 L. R. Ir. 514, 
0. A. 

( n ) King v. Norman (1847), 4 0. B. 884, 898; nor between a surety and the 
principal debtor or his trustee in bankruptcy (Pritchard v. Hitchcock (1843), 6 
Man, & G. 151 (surety not concluded by judgment between the debtor’s trustee 
and the creditor that the debtor’s discharge of the debt was a fraudulent 
preference) ). 

(i o ) Mercantile Investment and General Trust Co. v. River Plate Trust , Loan , and 
Agency Co., [1894] 1 Ch. 578. Thcro is no estoppel between the indemnifying 
parties and the plaintiff in the action, although they have assisted in the action 
and paid the costs (ibid.). 

( p ) Gray v. Lewis, Parker v. Lewis (1873), 8 Oh. Apn. 1035, 1059. Where 
the party indemnified has given to the surety notico of the proceedings, and an 
opportunity of defending the action or paying the claim, the latter is bound 
by any settlement bond fide made by the former (ibid., at p. 1059 ; Jones v. 
Williams (1841), 7 M. & W. 493 ; see also Duffield v. Scott (1789), 3 Term Hop. 
374, per Bullish, J., at p. 377 ; Smith y. Compton (1832), 3 B. & Ad. 407. 

(q) See Keate v. Phillips (1881), 18 Ch. D. 560, 577. 

(r) Re Defries, Norton v. Levy (1883), 48 L. T. 703 ; compare Farqnharson y. 
Seaton (1628), 6 Russ. 45 (second incumbrancer and mortgagor). 



848 

Sect. 2. 

Parties 
estopped 
by Record 

Members of 
class. 


Exceptional 
right of 
trustee in 
bankruptcy. 


Estoppel. 

483. Members of a class are frequently bound by a judgment 
obtained against others suing or being sued in a representative 
capacity (s). 'Where a multitude of persons are interested in a 
general right, and individuals are selected, whether as plaintiffs or 
defendants, to represent the multitude to try the question of the 
existence of the right, everybody interested is bound (in tho absence 
of fraud or collusion) by the decision, although not actually present, 
because he is present by representation : but it is open to any 
individual to show a special ground of exemption ; the decree is only 
final against him so far as regards the general right (f). 

484. It should be noted that although a trustee in bankruptcy 
is privy to the banlaupt, he is entitled and bound to inquire into 
the consideration for a judgment debt to see whether it is one 
which is properly provable (a). Similarly, the court may inquire 
into the merits of a judgment debt on which a bankruptcy petition 
is founded and refuse in its discretion to make a receiving order ; 
but such refusal does not affect the res judicata of the debt, and, 
though it creates a res judicata on that petition, it is no bar to a 
fresh petition for the same debt (6), but in a proper case the court 
might declino to entertain such fresh petition as vexatious (c). 

A trustee is not estopped from setting up a fraud which the 
bankrupt himself would be estopped from setting up, when it is 
also a fraud on the bankruptcy law — as being a fraudulent 
preference (d). 


(s) Brown v. Howard (1701), 1 Eq. Cas. Abr. 163 (tenants of a manor); Brown 
v. Booth (1690), 1 Eq. Cas. Abr. 163 ; 2 Vern. 18'1 (representative miners). 

(tf) Sewers Commissioners v. Oellatly (1876), 3 Ck. D. 610, per Jkskel, M.R., 
at p. 616. An order appointing a person to represent a class dries not affect 
one of tho class who claims a distinct and independent right so far as regards 
that right (Re Bart , Wilkinson v. Blades, [1896] 2 Oh. 78S, 793). 

(a) lie Tollemache , Ex parte Revel l (No. 1) (1884), 13 Q. B. L). 720, 0. A. ; Re 
ToUemadie , Ex parte Anderson (1885), 14 Q 31. IX 606, C. A. ; lie Deerhurst , Ex 
parte Leaton (1891), 64 L. T. 273, 0. A., per Lord JIalsbury, at p. 274. In this 
case it was held in the court below (ibid., p. 118) that an invitation by the debtor’s 
solicitor to vote, in respect of a gaining clobfc, for a scheme of arrangement does 
not estop the trustee under the scheme from denying that the debt is provable, 
but this point was not dealt with in the Court of Appeal. Soo also Re Dingle , 
Ex parte ButterJiU , Ex parte Rashlcigh (1811), 1 Rose, 192; and title Bank- 
ruptcy, Yol. II., p. 234, 

(b) Re Vitoria , Ex parte Vitoria , [1894] 2 Q. B. .386, 0. A. ; see title Bank- 
ruptcy, Yol. II., p. 57. Tho trusteo’s rejection of a proof would seem to bo 
equally inefficacious to affect tho res judicata; but tho effect of s. 35 (2) of the 
Bankruptcy Act, 1883 (46 & 47 Yict. c. 52), is to render the judgment in such 
cases unenforceable after annulment of the bankruptcy (Brandon v. McHenry. 
[1891] 1 Q. B. 538, 0. AX 

(c) Re Vitoria , Ex parte Vitoria , supra , per Kay, L.J., at p. 391 ; Re Larard , 
Ex parte Yeomans and Heap (1896), 3 Mans. 317, 0. A. 

(d) Jones v. Yates (1829), 9 B. & C. 532, 540 ; Heilbut v. Nevill (1869), L. R. 
4 0. P. 354 ; affirmed (1870), L. 11. 5 C. P. 478, Ex. Ch. ; see Bankruptcy Act, 1883 
(46 & 47 Yict. c. 52), s. 48. The judgments of Cocicburn, C.J., L. R. 5 0. P. 
at p. 481, and Blackburn, J., at p. 483, seem to suggest that, the trustee being 
innocent of the fraud and the defendant cognisant of it, the former was, indepen- 
dently of the question of fraudulent preference, subject to no estoppel; see, 
however, Jones v. Yates, supra . 
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Sect. 3. — Who may take advantage of Estoppel. 

Suu-Sect. 1 . — In Central. 

485. This question is governed by the rule that estoppels ought advantage 
to be mutual (e). Only those can take advantage of an estoppel by Estop pel, 
record who, if the decision had been the other way, would have been Estoppel 
bound by it — that is to say, in case of a judgment inter partes 9 the must be 
parties and their privies. It is not enough that the person against mutual * 
whom the estoppel is set up was party or privy to the judgment 

relied on ; each party to the later proceeding must have been party 
or privy to the earlier one (/). It follows that only those can take 
advantage of an estoppel who claim or defend in the same right in 
the later proceeding as they, or those to whom they claim to be 
privy, represented in the earlier {g). 

486. But while it is true that estoppel by record must be Judgment 
reciprocal, yet a judgment in favour of a defendant, though equally 
conclusive as to what it actually decides, is not always as decisive in decisive? 7 * 
his favour on the points in issue as a judgment for a plaintiff. Where 

a plaintiff recovers judgment it almost necessarily follows that all 
the issues raised by the defendant have been determined in the 
plaintiff’s favour : there must at least have been a decision on the 
merits. On the other hnnd, a judgment may have passed in favour 
of the defendant on dilatory grounds (/0, or on one only of many 
alternative defences; and circumstances may have arisen entitling 


Sect. 3. 
Who may 
take 


(e) Son p. 325, ante. 

( /) Slwddvn v. A.-G. (1800), 30 L. J. (r. M. & A.) 217, 228, 231, where a suit 
for declination of legitimacy to which the Attorney-General was a necessary 
party, and in which other parties wero cited, was hold not to ho barred by a judg- 
ment of the Scotch court against the petitioner on proceedings between the 
petitioner and the cited parties in which the same question of legitimacy was in 
issue, because tho Attorney-General was not a party to the earlier proceedings ; 
Petrie v. Nuttall (1850), 11 LOxcli. 509 (conviction of obstructing highway cannot 
bo pleaded ns estoppel by third party in action by former defendant for trespass: 
as to mutuality, sco ibid., at p. 575) ; compare Uorton v. Westminster Improvement 
Commissioners (\ 832), 7 Exch. 780; see also Gaunt v. Waivman (183G),3Bing. (n.C.) 
09 (widow cannot take advantage of estoppel by deed of her husband’s tenant 
where sho herself would uot have been estopped) ; Callow v. Jenkmson (1851), 
0 Exch. GOG (judgment against defendant sued jointly with others not conclusive 
in subsequent proceedings between samo plaintiff and defendant alone) ; Le Clero 
v. Greene (1873), 7 I. li. Kq. 371, 377 ; Co. Lilt. 352 a. 

(</) Be Dceieys Patent , [1895] 1 Ch. G87, C. A. Letters patent, which are 
matters of record, probably create, as to matters of fact stated therein, an estoppel 
between the gran too and the Crown ; but they create none between the grantoo 
and anyone else, for the latter is neither party nor privy to them (Cropper v. 
Smith (1881), 23 Ch. D. 700, 705, 708, 713, (J. A., per Fry, L.J., at p. 712 ; 
affirmed, without giving reasons, sub nvm. Smith y. Cropper (1885), 10 App. Cas. 
219). 

(/i) An order of sessions quashing au order of removal of a pauper, though 
primd facie evidence betwoen tho parties that the pauper was not settlod in tho 
appellant parish, may bo shown to have been made on some other ground (II. v. 
Wick St. Lawrence (Inhabitants) (1833), 5 B. & Ad. 526). If made on the 
merits, it is conclusive betwoen them (IL v. Evenwood and Barony (Inhabitants) 
(1843), 3 Q. B. 370 ; It. v. Clint (Inhabitants) (1841), 11 Ad. & El. 624, n. ; 
compare Langmcad v. Maple (1865;, 18 C. B. (n. S.) 255 ; Palmer v. Temple 
(1839), 9 Ad. & El. 508 ; Je nicy ns y. Merthyr Tydvil Urban District Council 
(1899), 80 L. T. 600 (same principle applied in criminal proceeding). 
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the plaintiffs to judgment which were not in existence when the 
first action was brought (i). 

Sub-Sect. 2 . — Necessity of pleading Estoppel. 

487. The old rule was that estoppel by record and deed must be 
pleaded if there were an opportunity (k). If the party against whom 
the record was used gave by his pleading tho opportunity of plead- 
ing the estoppel, and this was not done, the record could not be 
relied on as conclusive ( l ), but as evidence only (m). It was other- 
wise if no such opportunity were given (n). Under the modern 
practice the facts relied on to establish an estoppel of any kind 
(including estoppels in pais ) should be pleaded in any case in which 
it is intendod to rely upon it (o), except in answer to a claim in 
ejectment (p), and in tho cases (if any) in which “not guilty by 
statute” may still be pleaded (g), even though the doing so involves 
a special reply (r) ; if, as may occur in the exceptional cases referred 
to, or where the matter giving rise to the estoppel has occurred 
since the close of the pleadings («s), there is really no opportunity 
for the party relying on the estoppel to plead it, he need not do so. 
But if a plaintiff in ejectment relies on an estoppel as part of his 
title, it seems that he should plead it in his statement of claim (£)• 


(i) National Bolivian Navigation Co. v. Wilson (1880), 5 App. Cas, 175, 185, 
108, 199; T Vaine v. Crocker (1862), 3 Do G. E. & J. 421, 0. A.; Heath v. 
Wtaverhnra (Township) Overseers , [1894] 2 Q. B. 108 ; Hall v. Levy (1875), L. It. 
10 0. P. 154; compare R. v. North Eastern-Rail . Co. (1901), 81 L. T. 502; 
IJitchin v. Campbell (1771), 2 Win. Bl. 779, whore a judgment for a defendant 
in trover on general issue pleaded was held on demurrer no answer to an action 
for money received for tho same goods, since though it appeared that the goods 
were the same it did not appear that the question was the same. At the trial it 
appeared that the only question was tho property in. tho goods, and it was held 
that, the first action was a bar (ibid., at pp. 827, 832); compare Phillips v. Ward 
(1863), 2 II. A C. 717 ; Behrens v. Sieveicing (1837), 2 My. & Or. 602 ; Mos - v. 
Anglo- Egyptian Navigation Co. (1865), 1 Ch. App. 108; R. v. May (1880), 5 
Q. B. D. 382 ; compare, as to judgment of acquittal in the Exchequer, Cooke v. 
Shall (1793), 5 Term. Rep. 255, 256, citing Buller, Nisi Prius, 245; end see 
pp. 354, 255, post. 

(k) It was otherwise with estoppels in pais ( Freeman v. Cooke (1848), 2 Exch. 
654, 662 ; Ashpitel v. Bryan (1863), 3 B. & S. 474, 490, citing 1 'Wins. Saund., 
6th ed., 325 a, n. (d) ). 

(0 Treviban v. Lawrence (1704), 2 Ld. Raym. 1048, 1051 ; May rath v. Hardy 
(1838), 4 Bing. (n. g.) 782 • see Polls y. Nixon (1870), 5 I, B. 0. L, 40 j Euvcrdhaill 
(Lord) v. Emerson (1855), 11 Exch. 385. 

(m) Vooght v. Winch (1819), 2 B. & Aid. 662. A party relying on a deed 
might open the estoppel by putting in issue tho facts which tho deed was 
intendod to conclude (Wilson v. Butler (1838), 4 Bing. (n. c.) 748). 

(n) Treviban v. Lawrence , supra. 

(o) B. S. 0., Ord. 19, rr. 4, 6, 15 ; Coppinger v. Norton , [1902] 2 I. R. 232, 
244. As to the necessity of pleading “judgment recovered, see Edevain 
v. Cohen (1889), 43 Oh. jD. 187, 0. A. ; as to divorce practice, Robinson v. 
Robinson (1877), 2 P. D. 75, 77 ; and soe title IIusband and Wife. 

I p) Ji. 8. 0., Ord. 21, r. 21. 

q) Seo It. S. C. f Ord. 19, r. 12 ; and title PLEADING. 

r) Coppinger v. Norton, supra . 

s) Re Defries , Norton v. Levy (1883), 48 L. T. 703. 

t) Coppinger v. Norton , supra , at p. 242, This proposition appears to havo 
been conceded in the case cited (see ibid., at p. 237). The fact that in ejectment 
H defendant can raiso all legal dofciicos under a plea of possession seems to have 
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Sect. 4. — Matters preventing Existence of Estoppel. 

Sub-Sect. 1 .— Tn General. 

_ 488 . Estoppels boing frequently at least opposed to the admis- 
sion of evidence of the truth have always been jealously regarded 
by the courts, and this practice found expression in the old maxim 
that “estoppels are odious ” (a) ; and though this maxim hardly 
expresses the modern view, particularly with regard to estoppels by 
representation ( b ), yet the doctrine of estoppel by record is not to 
be extended beyond what there is authority for (c), and there are 
several matters which have always been and still are recognised as 
preventing tho existence of such an estoppel. 


Sect. 4. 
Matters 
preventing 
Existence 
of Estoppel. 

Old maxim 
“ estoppels 
are odious. 1 ’ 


Sub-Sect. 2. — Fraud. 

489 . Fraud is an extrinsic, collateral act, which vitiates the most No estoppel 
solemn proceedings of courts of justice (d). A judgment obtained ^ here 
by fraud or collusion, even, it seems, a judgment of the House of iuaScdYy 
Lords (e), may be treated as a nullity (/). An exception' to the fraud, 
generality of these propositions should probably bo made where 
a purchaser has acquired title to property bond fide and for value 
upon the faith of a judgment in rem(g). Apart from this they 
may be accepted without qualification in favour of persons who 
were not party to the judgment, whether it was in ran ( h ) or in 


beon regarded as taking the caso out of the ordinary rulo that a plaintiff is not 
bound to anticipate a defence. 

(a) See, for example, in llaxendale v. Bennett (1878), 3 Q. B. I). 5 25, C. A., 
per Pham well, L.J., at p. 629. 

(b) “A principle which courts of law have most usefully adopted” (Cave v. 
Mills (1862), 7 II. & N. 913, 927, 928; compare AshpiUl v. Bryan (1863), 3 
13. & S. 474, 492). In Howard v. Hudson (1853), 2 E. & 13. 1, Lord Campbell, 
C.J., at p. 10, bays: “This conclusion shuts out the truth and is odious.” 
Crompton, J., at p. 13, differs on this point, and adds “ In many cases I think 
it extremely equitable.” 

(c) Rowlett v. Tarte. (1861), 10 C. 13. (n. s.) 813, per Williams, J. f at p. 825. 

(d) Kingston's (Duchess) Case (1776), 2 Smith, L. C., 11th ed., 731, per j)e 
Grey, C.J., at p. 73S. Lord Core said it avoids all judicial acta (ibid.). 

(e) Bandon (Earl) v. Becker (1835), 3 Cl. & Lin. 179, 511, approving tho argu- 
ment of Weixderburn, S.-G., in the last-mentioned case. 

(y) Shedden v. Patridc (1854), 1 Mucq. 535, per Lord Brougham, at p. 610 ; 

compare Boswell v. Cuati (Nu. 2) (ltf&i), $0 L. T. dOO, u. Laid Sx. Leonards 

inclined to the opinion that an application should he made to tho House itself 
(Shedden v. Patrick, supra , at p. 627). As to the offoot of fraud on a foreign 
judgment, see Vadala v. Lawes (1890), 25 Q,. B. 13. 310, C. A. ; and title 
Conflict of Laws, Yol. YL, p. 287. 

(a) See Castnque v. lmric (1870), L. B. 4 H. L. 414, per BlAOKBURN, J., at 
p. 435; see also The Bellcairn (1885), 10 P. D. 161; lie Eytim , Bartlett v. 
Charles (1890), 45 Ch. 13. 458 ; Smith v. Surridge (1801), 4 Esp. 25 (sentence of 
foreign prize court pronounced without jurisdiction, but acquiesced in). 

(h) See tho examples given by De Grey, C.J., of letters of administration 
fraudulently obtained and fraudulently revoked (Kingston's (Duchess) Case , 
supra , at p. 739 ; JIarrison v. Southampton Corporation (1853), 4 13o G. 
M. & G. 137, 0. A. (decreo of nullity of Ecclesiastical Court disregarded, 
because obtained by fraud and collusion, on the question of the legitimacy 
of the issue of the same maniago being raisod fifty years later). In Berry v. 
Meddowcro/t (1846), 10 IJcav. 122, it was said that to make out such a caso 
of fraud, collusion and concert between the parties must be established ; 
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personam (i). On this principle the recovery of penalties, which it 
is not intended to enforce, in a friendly action instituted in order to 
prevent hostile actions is no bar to a second action by another party 
for penalties for the same offence (k). 

490. Theoretically it may be truo that even a party to a judg- 
ment which has been obtained by fraud is entitled to ask tho court 
to disregard it in subsequent proceedings. It has boon laid down, 
however, that a party to a consent judgment obtained by fraud 
should, in ordor to avoid the estoppel, make application to set the 
judgment aside (/). And in any case, a party who has taken no 
proceedings to do so, or has failed in such proceedings, would have 
great difficulty in establishing the fraud as a matter of fact. The 
old Court of Chancery always exorcised jurisdiction to set aside a 
decree obtained by fraud (m). And this can now be dono by the 
High Court in an action in the nature of the old bill of review (n), 
even (apparently) when the judgment complained of has been 
affirmed by the House of Lords (o) ; but the fraud alleged must bo 
specific and material, and such as raises a reasonable prospect of 
success (p), and must have been discovered since the judgment 
complained of was given, or the action will be stayed or dismissed 
as vexatious (q). 


and see MMowcroft v. Hugucnin (181-1), 4 Moo. 1\ 0. C. 380. Thoso cases were 
bo lore tlie Matrimonial Causes Act, 1873 (3G & 37 Viet. c. 31) (whereby a decree 
of nullity is required to bo a decree nisi in the first instance) ; but this docs not 
seem to affect tho principle. On the other hand, a decree of nullity by a foreign 
court having jurisdiction on tho ground of the husband’s domicil, cannot, so 
long as it stands unimpoached in the country where it was given, bo impeached 
here, even on the ground of fraud, at all events by third parties (Hater v. 
Hater , [1906] P. 209, 0. A., see p. 228). See title Conflict of Laws, Vol, VI., 
p. 269. 

(i) Bandon (Earl) v. Becher (1835), 3 Cl. & Fin. 479, 511 (action by remainder- 
man not party to former proceedings). 

(Jc) Qirdlestone v. Brighton Aquarium (1878), 3 Ex. D. 137 (following 
Chalchman v. Wright (1606), Noy, 118). The defcnco hero was not estoppel, but, 
in substance, autrefois convict . 

( l ) Barker v. Simpson (1869), 18 W. R. 204; compare Priestman v. Thomas 
(1884), 9 P. D. 70; affirmed, ibid., 210, C. A. An action is necessary for this 
purpose (Ainsworth v. Wilding , [1896] 1 Ch. 673). 

(m) Loyd v. Mansell (1722), 2 L\ Wins. 73. 

(n) Cole v. Langford , [1898] 2 Q. B. 36 ; Birch v. Birch , [1902] P. 130, 0. A. 1 
Priestman v. Thomas (1883), not reported (see 9 P. D. 211); Wyatt v. Palmer 
[1899] 2 Q. B. 106 (consent judgment); White v. Ivory (1910), Times, April 28th 
Channell, J. The doubt exprossed by James and Thesiger. L.J J., in Flown 
v. Lloyd (1879), 10 Ch. I). 327, C. A., must now therefore bo regarded as 
removed. But the validity of a judgment debt whereon an adjudication in 
bankruptcy has been founded can only be contested by the bankrupt in tho 
bankruptcy court. So long as tho adjudication stands, any right of action to 
sot asido the judgment is a chose in action vestocl in the trustee (Pooler v. 
Power , [1910] 2 K. B. 229, C. A.). See also p. 333, ante. 

(o) Boswell v. Coalcs (No. 2) (1894), 86 L. T. 365, n., H. L. ; Shedden v 
Patrick (1854), 1 Macq. 535. 

( p) Birch v. Birch, supra; Boswell v. Coaks (No. 2), supra; Shedden v. Patrick , 
supra, per Lord Cranwortit, L.O., at p. 615; oompaTe White v. Hall (1806), 
12 Ves. 321 (colonial judgment). 

(q) Birch v. Birch , supra; Boswell v. Coaks (No. 2), supra ; compare Cotter v. 
Barrymore (Earl) (1733), 4 Bro. Pari. Cas. 203. 
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StJB-feEOT. 3. — Lack of Jurisdiction. Shot. 4. 

491. Wherever estoppel by record is said to arise ont of a judg- Matters 
ment, it is assumed that the court -which pronounced the judgment Preventing 
had jurisdiction to do so. The lack of jurisdiction deprives the 
judgment of any effect, whether by estoppel or otherwise (r) ; and _ PP 
this rule applies even where tho party alleged to be estopped No estoppel 
himself sought tho assistance of tho court whoso jurisdiction is wher « n <? 
impugned (s). A magistrate hearing a summons for tho expenses ^ riS 
of making up a new street under s. 150 of tho Public Health Act, 

1875 (f), or for trespass to land (a), and having jurisdiction for 
that purpose, may dismiss the summons on tho express ground in 
the one case that the street was repairable by the inhabitants, or 
in tho other that the defendant had established a title to the pro- 
perty ; but though such finding is oinbodied in tho order as drawn 
up, it creates no ostoppel between the parties, for it relates to a 
matter which the magistrate had no jurisdiction directly and 
immediately to adjudicate upon, being at most incidentally cognis- 
able, so far only as necessary to his decision on the actual question 
submitted (6). The absonce of a condition necessary to found the 
jurisdiction to make an order, or give a decision, deprives the order 
or decision of any conclusive effect (c) ; but it is otherwise where 


(r) Rogers v. Wood (1831), 2 B. & Ad. 245 (decree of court unknown to tho 
law, composed of some members of the Court of Exchequer and othor distin- 
guished persons) ; Dublin (Archbishop) v. Trimlealon (Lvrd) (1849), 12 L Eq. It. 
251. 

(a) Toronto Rail wag v. Toronto Corporation , [1904] A. C. S09, 815, P. C. ; seo 
and distinguish Wright v. London Omnibus Co . (1877), 2 Q. B. D. 271 ; seo 
also note (A), p. 337, ante. 

(t) It. v. Hutchings (1881), 6 Q. B. D. 300, C. A. ; followed in Scott v. Lows 
(1902), 86 L. T. 421, a case under the Metropolis Management Act, 1855 (18 & 
19 Yict. c. 120). 

(a) A.-G.for Trinidad and Tobago v. Kriche , [1893] A. C. 518, P. 0. 

(/;) Compare Dover v. Child (1876), 1 Ex. D. 172 (magistrate’s refusal to order 
delivery up of goods under Metropolitan Polico Courts Act, 1839 (2 & 3 Viet, 
c. 71), s. 40, is not an adjudication on title, which he has no jurisdiction to 
mako) ; Re Vitoria y Kx parte Vitoria , [1894] 2 Q. B. 387, 0. A. (refusal of 
receiving order no adjudication on the debt) ; applied, King v. Henderson^ [ 1898] 
A. C. 720, 730, P. C. 

(c) Reed v. Nutt (1890), 24 Q. B. D. 669 (certificate of dismissal of ckargo of 
assault without a hearing on the merits (Offences Against tho Person Act, 
1861 (24 & 25 Viet. c. 100), 8. 44) is given without jurisdiction, and is no bar 
(under s. 45) to an action for the same cause) ; compare Jungheim , Hopkins 
Co. v. Fouhelmann , [1909] 2 K. B. 948 (arbitrator lacking qualification which 
was a condition of his appointment). The quostion of jurisdiction or no juris- 
diction and its effect on estoppel is well illustrated by compensation cases. The 
verdict of ft jury assessing compensation under tho Lands Clauses Consolida- 
tion Act, 1845 (8 & 9 Viet. c. 18), s. 50, and tho signed j udgment thereon of 
the sheriff, constitutes a record. The parties are not, however, estopped in 
subsequent proceedings as to the right to compensation, whether it turns on 
tho claimant’s title to the property ( R . v. London and North Western Rail. Co. 
(1854), 3 E. & B. 443), or on the question whether any damage has been 
occasioned by the execution of the works ( Read v. Victoria Station and Pimlico 
Rail. Co. (1863), 1 II. & C. 826), which matters tho sheriff’s jury has no juris- 
diction to dotermino. But when once it is determined in an action on the 
judgment that any damage whatever has been sustained, tho verdict of that 
jury is conclusive between the parties as to tho amount (Barber v. Nottingham 
Canal Co. (1864), 15 0. B. (n. S.) 726 ; 747 ; Read y . Victoria Station and Pnnhco 
Rail. Co. y supra) K 
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the order is good on its face and the court adjudicating has juris- 
diction to determine tho existence or not of the condition, and the 
party denying its existence has neglected his opportunity of raising 
the objection at the hearing ( d ). Demurrers were frequently, under 
the old practice, allowed to pleas of res judicata on the ground that 
the latter did not show that the court adjudicating had jurisdiction 
to do so (e). The same principle has been applied where it has 
been sought to give effect, whether as a cause of action or a ground 
of defence, to foreign judgments (/). 

Sub-Sect. 4. — Truth appearing in same Record. 

492. Where tho truth appears in the same record (q) the ques- 
tion of estoppel can, it seems, hardly arise; for it is difficult to 
imagine a contention that a person was estopped from averring that 
which appeared, or could upon a correct construction be gathered, 
from the record relied on. The principle is illustrated by a modern 
decision of the Judicial Committee to the effect that the defendant 
is not estopped by the general terms of a judgment roll, drawn 
up at the instance oE the plaintiff, but not in accordance with the 
written findings of the jury ( h ). 

Sub-Seot. 5. — Allegation not inconsistent vnth Record . 

493. That a party is not estopped from alleging that which is 
not inconsistent with a record seems also to be a truism. It is 
really only anothor way of stating that a j udgment is conclusive only 
as to the point decided, and not as to matters which were neither 
put in issue nor admitted on the pleadings (i). As has already 
been pointed out (/r), a judgment for the defendant may be con- 
sistent with the plaintiff having on another occasion a good cause 
of action for that which he failed to recover in the first instance. 
Thus, judgment for defendant in an action on a bill, on confession of 

id) River Ribble Joint Committee v. CrosUm Urban District Council , [1897] 
1 Q. B. 251. 

(«) Harris v. Willis (1855), 15 C. B. 710 (to plea of res judicata in Admiralty 
Court); Briscoe v . Stephens (1824), 2 Bing. 213 (in inferior court); see also 
O' Grady v. Synan, [1900] 2 1. B. 602, 0. A. 

(/) Ferguson v. Mahon (1839), 11 Ad. & El. 179 (Irish judgment); distin- 
guished in Reynolds v. Fenton (1840), 3 0. B. 187, as to which soe 1 Smith, L. C., 
11th ed., at p. 792 ; Price y. Dcwhurst (1838), 4 My. & Or. 76 (judgment of foreign 
court purporting, without jurisdiction, to administer the estate of persons not 
domiciled in the foreign country) ; and see Bank of Australasia v. Nias (1851), 
16 Q. B. 717, at p. 735. As to foreign judgments purporting to affect the 
matrimonial status of porsons not domiciled within the jurisdiction of tho 
courts pronouncing them, see p. 338, note (g), ante ; and title Conflict of 
Laws, VoL VI., p. 254. 

(g) Co. Litt. 352 b. As to tho truth appearing in the same deed as is relied 
on to support the estoppel, see Morton v. Woods (1869), L. R. 4 Q. B. 293, 
Ex. Ch. ; and estoppel by deed, p. 367, post. 

(h) Want y. Moss (1894), 70 L. T. 178, 179, P. C.; see R. v. Carlile (1831), 2 
B. & Ad. 364, 305 (the minute of a verdict entered by the officer of the court “ ia 
considered by the court in which the proceeding takes placo as evidence of 
the verdict, although tho record may not have been regularly drawn up in 
proper form ”) ; and compare Colonial Bank v. llepworth (1 887), 36 Ch. I). 36, 53. 

(i) See pp. 355, 357, post, 

(k) See p 349, ante. 
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a plea of release under a composition deed, does not bar a second Sect. 4. 
action on the same bill, based on an allegation of failure (subse- Matters 
quent to the confession) to pay an instalment, whereby the release preventing 
became void (l). On the same principle judgment for a plaintiff is Existence 
not necessarily conclusive on a matter which, though it might, if of Estoppel< 
raised by way of defence or counterclaim, have afforded an answer 
to the action, can be and is made the subject of a later independent 
proceeding at the suit of the former defendant. Thus, a defendant 
who in foreclosure proceedings submitted to pay, and after decree 
paid what was found due, was not barred from subsequently pro- 
ceeding by bill for repayment of part of the moneys on the ground 
that the transaction infringed the usury laws, that question not 
having been in dispute in the former suit, though a cross bill might 
have been filed (m), So, at common law, judgment for the plaintiff 
in an action for the price of goods is no answer to an action for 
damages for their inferior quality, though this might have been 
pleaded in reduction or extinction of the price (rc). 

Sub-Sect. G. — Matter on Record not then in Issue, 

494 . Apart from the effect of express and implied admissions in Matter must 
pleadings (o), no estoppel arises as to matters which were not in h»ye bcen 
issue in tlio proceedings the record of which is relied upon ( p ). It m 


[l) Hall v. Levy (1870), L. It. 10 C. P. 151 Ilifchin v. Campbell (1771), 2 
Win. 111. 779; compare Harris v. Mullcern (1875), 1 Ex. D. 31 ; Re Anglo- Pi inch 
(h-operative Society (1880), 11 Ch. 1). 533, 53G; Heath, y. Weaver ham ( Township ) 
Overseers, [1891] 2 Q. ]5. 108 ; R. v. Wye ( Inhabitants ) (1838), 7 Ad. & El. 761 ; 
Liverpool Corporation v . V hurley Waterworks Co. (1852), 2 JJe G. M. & G. 852, 
(J. A.; compare Raddijfe y. Pacific Steam Navigation Co., [1910] 1 K. 13. G85, 
O. A. (application to review under Workmen’s Compensation Act, 1906 (6 
Edw. 7, c. 58), Soiled. 1.). 

(m) Moore v. I kit fie (1759), Amb. 371, distinguished Caird y. Moss (1886), 
33 Ch. 1J. 22, C. A., whereafter litigation involving the construction of an agieo- 
jnent between tho parties as to the distribution of a fund in court, tho court 
refused to entertain an action for rectification of the agreement, not because the 
question was res judicata , for it was not in issue, but because tho court 
will not rectify an agreement which has boon worked out, and d fortiori if tho 
question might have been raised in, or contemporaneously with, the lirst action. 

(a) Davis v. Hedges (1871), L. It. 6 Q. 13. 687 ; distinguished in Caird v. Moss , 
supra ; compare Rigge v. Burhidge. (1816), 15 M. & W. 598, whore tho price 
had boon paid into court in tho first action; and Ilindley v. Haslem (1878), 
27 W. It. 61. 

(o) See p. 357, post. 

(p) See cases cited in notes (0. (w), (n), supra ; Blackliam's Case (1709), 1 Salk. 
290; Collins v. Gouqh (1785), 7 13ro. Pail. Cas. 94 ; St. Pauls (Minor Canons) 
v. Crickett (1810), Wight. 30 (action for tithes for different years) ; Jones v. 
Reynolds (1836), 7 0. & P. 335 (successive actions for use and occupation) ; 
Waine v. Crocker (1862), 3 De G. F. & J. 421, C. A. ; Mackintosh v. Smith and 
J,o we (1865), 4 Macq. 913; Castrique v. lmrie (1870), L. It. 4 II. L. 414, 434; 
O'Grady v. Synan, [1900] 2 I. it. 602, O. A. ; Cloutte y. Storey , [1910] W. N. 
163; compare Mangnia v. Wright , [1909] 2 K. 13. 958, at p. 975 (verdict for 
plaintiff on pica of justification, not conclusive as to fair comment and privilege, 
in action for repeating the libel) ; Cleverley v. Gaslight and Coke Co, (1907), 24 
T. L. It. 93, II. L. (memorandum of agreement for weekly payments recorded 
under Workmen’s Compensation Act, not conclusive as to cause of subsequent 
death) ; and see p. 332, ante. It was held by Sir J. P. WlLPK that a prior 
verdict created no estoppel, even as to the same matters put in issue in a lat^r 
suit, where the earlier and the later suit were triable on different principles, H 



856 


Estoppel. 


Shot. 4. 

Hatters 
preventing 
Existence 
of Estoppel. 


What 
evidence 
admissible 
to show what 
in issue. 


is not sufficient that they were decided by implication (q). On this 
principle a plaintiff who has two heads of claim, and takes a verdict 
for one only, full relief not being open to him on the other, is not 
barred in a subsequent action as to the latter (r). But where relief 
is properly asked of a competent court, and after trial is not noticed 
in a judgment granting other relief, or where in an action brought 
for several demands there is judgment for one only, the other relief 
is presumed to have been refused, and its refusal is a bar to a 
subsequent action for tho same cause (s). 

495 . In order to ascertain what was in issue botween the parties 
in tho earlier proceedings, the judgment itself must of course be 
looked at (£), and the verdict, if any, on which it is founded (a ) ; 
and where there have been pleadings, theso should also be 
examinod (fc), being in fact part of tho record. The same principle 
applies where an issue has been directed by the court. In short, 
whatever goes to make up the record must be looked at (c) ; and no 
evidence is in such case admissible to contradict the record (d), or 
to show that more was in issue than appears upon it (c). But 


different species of evidence being admissible in each (Bancroft v. Bancroft 
(1804), 3 Sw. & Tr. 597 ; compare Sopwith v. Sopwith (1861), 30 L. J. (r.M. & a.) 
131). 

(q) Brandlyn v. Ord (1738), 1 Atk. 571 ; Ntwall v. Elliott (1896), 1 II. & 0. 
797 ; Buck v. Buck, [1896] P. 152 (finding that A. misconducted horsolf with B. 
without correlative finding, not conclusive against 15. ). See, however, note (/), 
p. 339; and Humphries v. Humphries, [1910] 1 K. B. 796; affirmed [1910] 2 
K. B. 531, 0. A. (an issue as to the existence of an agreement having been 
affirmed in a former action between the same parties, tho defendant cannot 
object that it does not satisfy tho Statute of Frauds (29 (Jar. 2, c. 3) ; because, 
although that defence was not pleaded, and thereto’. o could not be relied on in 
tho formor action, there Wtas an opportunity of pleading it) ; sco also nolo (7), 
p. 332, ante; and compare Saunders v. Vantier (1841), Cr. & Ph. 210. 

(r) Hadley v. Gieen (1832), 2 Cr. & J 374 (promissoiy note and mono# 
received for valuo of stone, subsequent action for damages for quarrying tho 
stono), following Seddon v. Tutop (1790), 6 Toim Bop. 607 ; compute Ilayot 
(Lord) v. Williams [1824), 3 B. & 0. 235 ; Grundy v. Townsend (1888), 36 W. B. 
531, 0. A. (prohibition of action lor goods sold no bar to subsequent action on 
account stated) ; Bollard v. Spring (1887), 51 J. P. 501 (same principle applied 
in criminal proceedings) ; see title Criminal Law and Procedure, Vol. IX., 
p. 356, and notes (m), («,), p. 355, ante. 

(s) Blake v. O' Kelly (1874), 9 I. B. Eq. 54; Gregory y. ATolesworlh (1717), 
3 Atk. 626; and seo Henderson v. Henderson (1843), 3 Bare, 100, 114. 

(£) Huffer v. Allen (1806), L. B. 2 Exeh. 15 ; Shoe Machinery (Jo. v. Cutlan 
[1896] 1 Ch. 667 ; Irish Land Commission v. Ryan , [1900] 2 I. It. 505, 0. A. 

(a) Want v. Moss (1894), 70 L. T. 178, P. C. 

(h) Houstoun v. Sligo ( Marquis ) (1885), 29 Ch. D. 448, C. A.; Be South 
American and Mexican Co., Ex parte Bank of England, [1895] 1 Ch. 37, C. A. 

(") Robinsony. I.) uleep Singh (187 8), 11 Ch.D. 798,0. A. , where tho question being 
as to tho effect of a verdict on an issue directed out of Chancery under the old 
practice, it was laid down that in order to ascertain what had been determined 
not only tho findings of the jury, but the decree, tho pleadings, and the order 
directing tho issues must bo looked at. 

(d) Whittaker v. Jackson (1861), 2 H. & C. 92G; Keane v, O'Brien (1871), 
6 I. B. 0. L. 531 (attompt to add that verdict was by consent). 

(«) Sintzenick v. Lucas (1793). 1 Esp. 43 ; tho judge’s reasons caunot, it seems, 
he looked at for tho purpose of discovering the grounds of his decision (Re 
Rank of Hindustan, China, and Japan, Alison's Cum (1873), 9 Ch. App. 1, 26; 
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where, after trial in a court where there are no pleadings, the record 
of that court is. relied upon, oral evidenco is admissible to show 
what facts were in issue and determined as the basis of the judg- 
ment, and such determination is conclusive between the same 
parties (/); though it seems doubtful whether beforo the Judicature 
Acts it was pleadable as an estoppel (g). 

496. Where, however, the former judgment was a judgment by 
default, and the plaintiff has delivered no pleading, the estoppel is 
limited to what appears on the face of the judgment itself (A). On 
the same principle, a defendant who has consented to judgment 
beforo delivery of any pleading is not estopped as against the 

plaintiff from subsequently setting up matters which might have 

constituted a defence, because they have never been in issue (i) ; but 
it is otherwise with a defendant who has consented to judgment after 
pleading in his defence the matters which he seeks to set up in the 
later proceeding (k). 

497. The rules as to how far parties are concluded by their 
allegations and admissions in pleadings are as follows : — The facts 
actually decided by an issue cannot again be litigated between the 
same parties, and are evidence between them, and conclusive for the 
purpose of terminating litigation. So are the material facts alleged 
by one party which are directly admitted by the opposite party, or 
indirectly admitted by making a traverse on some othor facts, hut 
only if the traverse is found against the party making it. But the 
statements of a party in a declaration or plea, though for the 
purpose of the case he is bound by them, ought not to be treated as 
confessions of the truth of the facts stated (/). 


lie A/Isop and Joy's Contract (1880), 01 L. T. 213, 215, y.v., as to looking tit 
Gho registrar's book to soo what wus <lonn at the trial. 

(/) Flitters v. Allfrey (1874), L. K. 10 <J. L*. 29, following Ro titled ye v. His lop 
(I860), 2 10. & K .>19. 

(y) F title) 3 v. Allfrey , supra , at p. 41 ; and see Irish Land Commission v. 
Ryan, [1900] 2 I. Iv. 505, O. A., per Holmes, L.J., at p. 580. 

(/i) Irish Land Commission v. Ryan, supra. As to effect of default of pleading, 
seo infra. 

(?) Gaucher v. Clayton (1805), 34 L. J. (cji.) 239 (consent to injunction in 
patent action no estoppel against donying validity and infringement). 

(/«) Thompson v. Moore (1889), 23 L. K. Ir. 599, 631, 607, O. A. (validity and 
infringement denied in former proceeding). 

(/) Boileau v. Ratlin (1848), 2 lOxch. 665, per cur., at p. 681; and seo Re 
Walters, Neison v. Walters (1889), 61 L. T. 872; reversed on other points (1890), 
63 1j. T. 328, 0. A. It was said in Carter v. James (1844), 13 M. & \V. 137, that 
the omission to traverse an allegation made in one action does not e*top the 
party pleading from traversing it in another, the admission implied being for 
the purpose of that action only ; but this statement appears to bo too general in 
view of the passage quoted in the text; see Uutt v. Morrell (1849), 3 lixch. 210, 
per Pollock, C.B., and Pauke, 13., at p. 241, and the remarks in 2 Smith, L. C., 
11th ed., p. 763; compare, however, the passago quoted in the next note. As to 
an omission to plead the Statute of Frauds, soo Humphries v. Humphries, [1910] 
1 TC. B. 796; alarmed [1910] 2 K. B. 531, O. A. ; and noto (/.), p. 339, ante . It 
was at one time thought that a corporation by suing on a contract winch requited 
a seal would bo estopped from afterwards objecting in a cross action that the con- 
tract was not binding on them ( Fishmongers ’ Co. v. Robertson (1843), 5 Man. A G, 
131 , 192) But this dictum was commented on in Boileau v. Ratlin , supra , and a 
II. L. — XIII. u 
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498. A party who has suffered judgment in default of defence 
is not estopped from pleading in a later action matters not incon- 
sistent with the material averments in the statement of claim in 
the earlier one, e.g ., matters which might have been pleaded in 
confession and avoidance (m ) ; and in any case an estoppel cannot 
be based on averments which are not a necessary part of the record, 
and are neither proved nor admitted (a). 

But a plaintiff who has replied by confessing a defence of matters 

arising pending action (and the same rule would, it seems, apply to 

any other defence) is precluded from bringing a fresh action unless 
fresh circumstances arise ; the matter is res judicata as to everything 
that might have been controverted at the time he so replied (o). 

499. Where money has been paid into court in satisfaction of a 
particular cause of action without denial of liability, and taken out 
by the plaintiff, and judgment signed for his costs, it Booms on the 
forogoing principles that the defendant is estopped from denying 
material averments in the statement of claim (p) and the plaintiff 
from denying the sufficiency of the amount (q) ; and the same 


contrary opinion was expressed by Lord Campbell, O.J., in delivering tlie judg- 
ment of the Queen’s Bench in Copper Miners' Co. of Lin gland v. Fox (1851), 10 
Q,. B. 229, which opinion was treated as an overruling authority in Kidderminster 
Corporation v. Hardwick (1870), L. It. 9 Exch. 10, 21, 20. Under the modern 
system a party is not bound, even for the purpose of Hie caso, by an alternative 
pleading (b icConneU v. Murphy (1870), Ij. 11. 5 1*. U. 200,220 (defunilaut not 
estopped by pleading an alternative construction from relying upon the truo 
construction of a contract set out in his doienco) ; Hee it. *S. 0., Old. 19, r. 24; 
Berdan v. Greenwood (1878), 0 Ex. I). 251, 255; und title Pleading). 

(n *) Hewlett v. Tarte (1801), 10 0. B. (n. a.) 810; compare Davis v. lied yes 
(1871), L. It. 6 Q. B. 087 ; and Rigge y. Bar hid <jg (1840), 15 M. & W. 590. Tho 
language of FiTZUilinoN, L.J., in Irish Land Commission v. Ryan , [1900] 2 I. It. 
565, 0. A. at p. 572, “Tho ground and extent of an estoppel arising on a 
judgment by default must be found on the faco of the judgment itsolf, and 
cannot bo deduced from tho pleading of the party who has obtained tho judg- 
ment, when tho defendant has said nothing and done nothing, and merely 
allowed judgment to go by default,” if it means that material averments 
in the statement of claim cannot bo looked at, goes further than necessary 
for tho dooision of tho caso and seems inconsistent with tho judgments of Bylks 
and Williams, JJ., in Howlett v. Tarte, supra. 

(ft) Irish Land Commission v. Ryan, supra, per Holmes, L.J., atp. 583. 

( o ) Newington v. Levy (1870), L. K. 0 O. P. 180, Ex. Oh., per Bramwkll, B., 
at p. 189; compare Hall v. Levy (1875), L. It. 10 O. P. 154, and Sandwich Cor - 
porationY. R. (1817), 10 Q. B. 571, Ex. Ch. (return by corporation of compliance 
with writ of mandamus to assess compensation for a discharged officer in rospect 
of certain specified ollices estops them, in proceedings to compel thorn to give a 
bond for the amount assessed, from denying that ho held those offices). On an 
inferploador issue, all grounds of claim or defence are open, and therefore a 
party cannot after failing at tho trial to raiso any such ground do so in subse- 
quent proceedings (Re Hilton , Ex parte March (1892), 67 L. T. 594 ; compare 
Williams v .Richardson (1877), 36 L. T. 505). 

(p) But not from setting up other matters which might have constituted a 
defence (Riyye v. Bur bulge ( 1846), 15 M. & W. 598). Secus also when liability 
is denied ( Qoote v. Ford, [1899] 2 Ch. 93, 0. A.). 

(?) See Zanders v. Hamilton (1907), 96 L. T. 679 (plaintiff, who had by mistake 
claimed too little and taken it out of court when paid in by the defendant, an 
amendment to incroase the claim boing disallowed, and judgment thereupon 
entered for the defendant, was barred from bringing an action for the alleged 
balance); compare Haddow v. Morton , [1894] 1 Q. B. 565, 0. A. 
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resalt would seem to follow where the plaintiff, having taken out Shot. 4. 

the money, merely abandons the action, and no judgment is signed ; Matters 

but where a sum is paid into court generally in satisfaction of preventing 
several causes of action, and the plaintiff pursues the latter course, Existence 
he is not estopped from proceeding for a particular item unless it of Estoppel, 
appears on inquiry that the sum paid in included that item (r). 

Sub-Sect. 1 . — Record of other than Final Judgment. 

500 . As already stated, in order to give rise to an estoppel, the interlocutory 
record must be that of a judgment which is final in substance if not in judgment*, 
form — that is, not interlocutory merely (&). Thus the dismissal of an 

action for want of prosecution is no bar to a new action — it amounts 
to nothing (t) ; and this is so where such dismissal is by consent, if 
there was no compromise of the cause of action (a) ; and the accept- 
ance of money paid into court with denial of liability creates no 
res judicata, and the parties are not precluded from reopening the 
matters in dispute, except so far as regards the damages for the 
particular cause of action in rospect of which it is paid in(b). It 
has been seen that a verdict without judgment is ineffectual to 
raise an estoppel (c) ; a fortiori the discharge of u jury without 
finding on an issue submitted to them will not prevent the same 
issue being litigated again ( d ). 

501. A sheriff’s return to a writ of execution occupies a Sheriff’s 
somewhat peculiar position (p). It certainly is not a final judg- reUl11 ’ 
ment, nor indeed a judgment at all ; but it has been said to be of 

such high regard that no averment can bo admitted against it (/). 

This proposition, however, must be limited to the proceeding in 
which the return is made, for the same authority points out that 


(r) Holland v. Clark (18-12), 1 Y. & C. Oh. Cas. 151 ; compare Bagot [Lord) v. 
Williams (1824), 3 B. & 0. 235 (judgment by default, and subsequent action for 
further sum). 

[s) Soo p. 320, ante; Lie Greaves , Ex forte Whit ton (1880), 43 L. T. 480. 
Tho same principle applies to foreign judgments ( Nourion v. Freeman (1880), 15 
App Cas. 1) ; soo title Conflict of Laws, Yol. YL, p. 282. 

(tf) Byrne v. Frere (1828), 2 Mol. 157, 180; compare R. v. May (1S80), 5 
Q. B. I). 382 (default of appoarance on application to quash affiliation order) ; 
lie Hampshire Co-operative Milk Co., Purcell's Case (1880), 29 W. It. 170. 

(a) Magnus v. National Bank of Scotland (1888b 57 L. J. (CH.) 902.; compare 
the old practice in Chancery of dismissing a bill without prejudice to the 
plaintiff’s right to sue at law ; see Seymour v. Noswarthy (1670), 1 Cas. in Oh. 155 ; 
Rochester Corporation v. Lee (1849), 1 Mac. & G. 467, 470; Langmead v. Maple 
(1865), 18 C. 13. (n. s.) 255; compare Collins v. Cave (1858), 27 L. J. (ex.) 1 16 
(bill dismissed for want of equity) ; Peters v. Tilly (1886), 11 P. D. 145 (failure 
of probate action for want of evidence of contents of will). 

(b) Coote v. Fm d, [1899] 2 Ch. 93, C. A. 

(c) See p, 326, ante ; O'Connor v. Malone (1839), 6 Cl. & Fin. 572, 696 ; Bancroft 
v. Bancroft (1864), 3 Sw. & Tr. 597, 599. 

(d) Carnegie v. Carnegie (1880), 17 L. E. Ir. 430, C. A.; B. v. Charlesworth 
(1861), 1 B. & S. 460 (prosecution for misdemeanour); see title Criminal 
Law and Procedure, Yol. IX., p. 356. Discontinuance without leave is no 
defence to a subsequent action (ft. S. C., Ord. 26, r. 1). Tho withdrawal of 
a juror does not oven put a legal end to the actual litigation [Thomas v. Ext ter 
Flying Post Co. (1887), 18 Q. B. D. 822). 

(e) See title Execution. 

{/) Com. Dig. (ed. 1822), tit. Retorn, G; llari'ington v. Taylor , (1812), 15 
East, 378, 383 ; 11. y. Howe (1694), Comb. 295. 
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Sect. 4. 

Matters 
preventing 
Existence 
of Estoppel. 


the remedy is by action for a false return (g), so that in subsequent 
proceedings it may be controverted. Thus a return of rescue 
is in that proceeding so far conclusive against the rescuer that 
it was the practice of the courts to grant a rule absolute for attach- 
ment in the first instance, without allowing him to show cause, and 
this was the ratio decidendi of a modern case ( h ). Indeed, it is said 
to be itself a conviction against the rescuer (i). But in an action 
for a false return he may show that he was not a rescuer in fact 
and recover damages on that footing (j). 

The return was always conclusive in a proceeding by sci . fa. 
against the sheriff as to tho value of the goods seized (1c) ; and if 
he return goods to the value of the debt, and that they have been 
rescued, he must answer to the value returned (Z) : because the 
defendant is discharged by the seizure, and the plaintiff has no 
other remedy (m)» It is also conclusive against him as to tho amount 
of fees taken by his bailiff, sinco he thereby recognises the acb done 
as his own (n). 

But a return that he has seized the goods of the judgment 
debtor is not conclusive that the goods seized were the judgment 
debtor’s, even against the sheriff himself, in an action by tho creditor 
fora false return; because if that were not the case the creditor 
sustained no damage (o). Nor is a sheriff estopped by a return of 
fieri feci from showing that the execution debtor had a defeasible 
title which has been defeated by matter subsequent (p). It need 
hardly be added that a return which is true as far as it goes is not 


(y) Com. Dig. (ed. 1882), tit. Retorn, G, citing (1772), Lofft, 372 ; Dave- 
mint v. Salisbury ( Bishop ) (1372), 1 Vent. 223,224; see title Sheriffs and 
Bailiffs. 

(/i) Gobbi/ v. Dewes (1833), 10 Bing. 112 ; Prasyer v. Maclean (1875), L. R. 6 
P. C. 398, 405. 

g Com. Dig. tit. Rescous, D, 6 ; R . v. Pember (1735), Lee temp. ILnd, 112; 
yer, 212 a, pi. 36; Fawcet y. Catten (1674), T. Jo. 39; note to Mildmay v. 
Smith (1671), 2 Saund. 343 ; 2 Wins. Sauna, (ed. 1871), 739 ; R. v. Philips (1732), 
Barnes, 429. 

[ j) Rrasyer v. Maclean, supra . In such an action tho plaintiff need not prove 
malice or want of probable cause. In other respects it has some analogy to an 
action for maliciously instituting legal proceedings of such a kind as could not 
terminate in favour of the person complaining of them, who is theroforo not 
required to provo such termination (Steward v. Gromett (1859), 7 C. B. (n. s.) 
191) ; see title Malicious Prosecution. 

(&) The sheriff by his return is charged to tho full value at all events, except 
the goods bo perishable, or lost by the act of God (Clerk v. Withers (1704), 6 Mod. 
Rop. 290, per Holt, 0. J., at pp. 293, 296) ; see title Sheriffs and Bailiffs. 

(Z) Clerk v. Withers , supra, at p. 299, following Mildmay v. Smith, supra . 

(m) Stimson v. Farnham (1871), L. R. 7 Q. B. 175, 179, 180; Site v. Finch 
(1618), 2 Roll. Rep. 57. 

(n\ Com. Dig. (ed. 1822), tit. Retorn, G. Therefore he wsb liable in civil pro- 
ceedings under stat. (1587) 29 Eliz. c. 4 (repealed by Sheriffs Act, 1887 (50 & 51 
Viet. c. 55), s. 39), to treble damages at the suit of the party grieved, if it appeared 
by his return that greator foos had been taken than that statute allowed (citing 
AsnuRST, J., Woodgate v. Knatchbul (1787), 2 Term Rep. 148, 154); distinguish 
Scarfe v. Halifax (i840) 7 M. & W. 288. 

(o) Stimson v. Farnham , supra, dissenting from the dictum of Lord Camp- 
bell, C.J., in Remmett v. Lawrence (1850), 1 o Q. B. 1004, at p. 1010. 

(p) Standish v.Ross (1849), 3 Exch. 527, following Brydgesy. Walf<yrd(\%Yl} 9 

8 M. & S. 42. 
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to lie talten to mean more than it says, so as to estop the sheriff 
from denying what he never affirmed (q). 


Sub- SECT. 8 * — Estoppel against Estoppel . 

502. It haa been said by Lord Goko (r), and the statement has 
been repeated in text-books of authority (.s), that “ estoppel against 
estoppel doth put the matter at large.” In a recent ease, however, 
the judge declined to act on this principle, for which ho could 
“ find no authority ” other than text-books (4). The result of this 
decision is that an existing estoppel arising from a judgment inter 
partes is not affected by a subsequent judgment, even though it bo 
in rem , at all events where the parties to the later judgment are 
different, or are not both representing the same interest as in 
the earlier proceedings (a). On the other hand, a high authority 

lias suggested that had there been conflicting judgments in rem 

in the case under consideration as to the status of the same highway, 
the effect “ might have been to set the whole matter at large ” (i). 


Sect. 4. 
Matters 
preventing 
Existence 
of Estoppel 

Estoppel 

against 

estoppel. 


Sub-Sect* 9 . — Second Action begun before -Tn^gmuit in First. 

503. A lis pendens without judgment creates no estoppel (c), and it j^ter action 
seems that a judgment cannot take effect as a res judicata, or an begun before 
estoppel unless it was given before the proceedings in which it i3 of e-iiiier ati ° n 
relied upon were commenced (tf,). J t " Uiier * 


(7) Scarf e v. Halifax (1840), 7 M. & W. 28S (slmi ill’s return that he hud 
levied of the plaintilT’s chattels £07 does not ntlirm that £00 fuithcr, demanded 
for charges, was also the plaintiff’s money). This is really an application of the 
maxim that “estoppels must be certain to oveiy intent” (seep. 879, post); 
and see liemmett v. Lawrence (1800), 15 Q. ii. 1001, 1010. 

(r) Co. hilt. 352 b. 

(a) See, for example, 2 Smith, L. O., 11th od., p. 750. 

\t) Boulton v. Adjustable Cover and Boiler Block Co., [1908] 2 Ch. 430, 0. A., 
per Parker, J. The only aulhoiities citod appear to have been Driest man v. 
Thomas (18S4), 9 P. I). 70, 210, C. A., and It. v. 1 1 uti kings (1881), 6 Q. B. I). 
300, 0. A., of which the former, as the learned judge pointed out, did not lest 
on the doctrino in question, but upon the practice of the Probato Division as to 
the revocation of its own decrees ; see note ( d ), p. 338, ante. 

(a) Poulton v. Adjustable Cover and Boiler Block Co., supra, where a party 
against whom judgment had been recovered for an injunction and an inquiry 
as to damages, in an action for infringement of a patent, the validity of which 
was in issue, having subsequently, suing as a member of tho public, obtained 
an order (in the nature of a judgment in rem; see p. 328, ante) for revocation of 
the patent, was not allowed at the inquiry to set up the invalidity of the patent 
in extinction or reduction of dainagos ; affirmed in C. A. on somewhat dift’eront 
grounds [ibid.). 

(b) R. v. Hutchings (1881), 6 Q. B. D. 300, 0. A., per Lord Selborne, L.C., at 
p. 303. As to tho application of this doctiine to estoppel by representation, see 
Dixon v. Kennaway Co., [1900] 1 Ch. 833, per Farwell, J., atp. 840 ; p. 381, 
post . 

(c) Hitchin y. Campbell (1771), 2 Wm. Bl. 779, 830. But the pendency of 
another suit for the same cause might formerly be pleaded in abatement, not 
on the ground of estoppel, but for the prevention of vexatious litigation (see 
Bullen and Lcako, Precedents of Pleadings, 3rd ed., p. 473, noto(c) ; Henry v. 
Goldney (1846), 15 M. & W. 494). The object is now attained by application 
to stay; see M* Henry v. Lewis (18S2), 22 Ch. D. 397, 0. A. ; and title Practice 
and Procedure. 

(d) Hou&tmm v. Sligo (Marquis) (1885), 29 Ch. D. 448, C. A. (Irish judgment); 
compare Tne Delta M876), 1 P. D. 393 (foreign judgment). 
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Part III. — Estoppel Quasi of Record. 


Sect. 1. 
Judgments 
of Courts 
not of 
Record. 

Principle of 
estoppel 
extended to 
tribunals 
not of record. 


Ecclesiastical 

courts. 


Sect. 1 . — Judgments of Courts not of Record . 

504 . The doctrine of estoppel by record has been extended by 
analogy to the decisions of all tribunals which have jurisdiction, 
whether by the law of this country (c), or by the consent of 
parties (/), or by tbe law of the country to whose tribunals the 
parties have, or may be presumed from their conduct to have, 
submitted themselves (g). 

The estoppel which arises from the decisions of such tribunals 
has been conveniently named “ estoppel quasi of record ” (h). The 
number and importance of estoppels of this character has been 
much diminished by modern legislation. The ecclesiastical courts 
are not courts of record ; and down to 1857 the jurisdiction as to 
grants of probate and letters of administration, and matrimonial 
causes (not being proceedings for damages for crim. con., or 
for divorce d vinculo for causes other than nullity) belonged to 
them. The decrees of the courts created in that year with juris- 
diction in these matters, and those of the High Court of Justice, 
to which that jurisdiction has been transferred, are matters of 
record (i) and fall within the rules already discussed. 

But before the legislation referred to the linal decrees of the 
ecclesiastical courts, whether relating to grants of probate and 
administration (fc) or to matrimonial suits, were conclusive between 
tho parties ; and where they creatod or affected the status of a 
party, upon all persons, as being in the nature of judgments 
in rem{L)) and the same principles are still applicable to the 


(e) “ The law hath respect, not only to courts of record and judicial proceed- 
ings there, but even to all other proceedings where the person who gives 
judgment or sentence hath judicial authority ” {Phillips v. Burg (1694), 1 lid. 
llayni. 5; see the judgment of Lord Holt, C.J., 2 Term Rep. 646, at p. 357 ; 
compare It. v. Gruudvn (1775), 1 Cowp. 315). 

(/) A decree to be admissible evidence must bo that of a court known to tho 
law of this country, or of competent jurisdiction, or must be founded on a 
voluntary submission ; see Rogers v. Wood (1831), 2 13. & Ad. 245, 256. The 
decision of an arbitrator upon the construction of an agreement which was 
referred to him for interpretation is conclusive between tho parties in an action 
for subsequent broaches of the same agreement {Queretv. Audouy (1893), 62 
L. J. (Q. B.) 633, C. A.). 

(g) As to foreign judgments, see title Conflict of Laws, Vol. VI., pp. 284, 
286. 

(h) This expression seems to have been originated by the late Mr. J. W. Smith; 
see t 2 Smith, L. 0., 11th ed., p. 773. 

{i) See Court of Probate Act, 1857 (20 & 21 Viet. c. 77), s. 23 ; Matrimonial 
Causes Act, 1857 (20 & 21 Viet, c. 85), s. 6 ; Judicature Act, 1873 (36 & 37 
Viet. c. 66), s. 16. 

(fc) Nod v. Welle (1668), 1 Lev. 235; Allen v. Dundas (1789), 3 Term Rep. 
125 ; Allen v. APPherson (1847), 1 H. L. Cas. 191. 

( l ) Bunting y. Lrpingwell (1585), 4 Co. Rep. 29 a; Kenn's Case (1606), 7 Co* 
Rep. 42 b, 43 b ; Da Costa v. Villa Real (1734), 2 Stra. 961 ; Harrison v. South- 
ampton Corporation (1853), 22 L. J, (oh.), 372 ; reversed on the ground of fraud 
and collusion ( ibid. t 722, C. A.). A decree in a jactitation suit, not in affirm- 
ance of the marriage, merely operated in personam ; see Kingston's ( Duchess ) 
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degrees o! ecclesiastical courts in matters over which they retain 
their jurisdiction (ra). 

505 . The Admiralty Court was not a court of record (n), and 
the conclusiveness of its sentonces rested on tho general principle 
laid down by Lord Holt (o ) ; but their conclusivcness (so far as 
the jurisdiction enabled them to give relief) (v) has never been 
doubled (q). 


Seot?. i. 

Judgments 
of Courts 
not of 
Record. 


Admiralty 

courts. 


506. It is assumed that the sentence of a court-martial Courts- 
might bo pleaded by way of estoppel and relied on as conclusive ma F tial 
between the parties (r); but there seems to be no direct decision courts? 71 
upon the point (s). The order of a naval court under the powers 
conferred by the Merchant Shipping Act, 1894, is expressly made 

“in any subsequent legal proceedings conclusive as to the rights 
of the parties ” (t). Therefore such an order made on tho com- 
plaint of the master finding seamen guilty of wilful disobedience 
and neglect of duty, and ordering their discharge and forfeiture of 
their wages, is conclusive in subsequent proceedings between tbo 
seamen and their owners for wages and wrongful dismissal (a), 

507 . The principle of conclusiveness has been applied to deci- Domestic 
sions not of record in numerous cases, of which the following tl,lburj ' b} - 
are examples: — A sentence of expulsion passed by a college (/>); 

of deprivation by a college visitor (c); of truss ieo* dismissing a 


Case (1770). 2 Smith, L. 0., 1 1th ed., 731, 738. Tho c«so of Jones v. Bow (1092), 
Carth. 225, appears to conilirt with this view, but though the sentence tho re 
robed on is said to have boon in a jactitation suit, its form, that there was no 
marriage, ami that tlio parties might marry separately, suggests a nullity suit 
(comparo the sentence in Kenn’s Case (1000), 7 Co. Hop. 42 b, 43 L). Tlinio 
may, therefore, be some error in tho roport; see aho Meadows v. King don 
[Duchess) (1775), Ainb. 750. 

[m) R. v. U run don (1775), 1 Cowp. 315, 322; seo eases as to sentence's of depri- 
vation cited by Lord Holt, C.J., in Phillips v. Bury (1001), 2 Term Hop. 340, 
354 ; Kingston's [Duchess) Case, supra. 

(») 3 HI. Com., 4 th od., 60. 

[o) See note (e), i> 362, ante. 

' (/>) See Nelson v. Couch (1863), 15 C. 13. (tf. s.) 90. 

[(f) Hughes v. Cornelius (1681), 2 Show. 232; and see Linda y. Rodney (17-19), 
cited 2 Doug. (k. b.), 012, 017. 

( r ) Hanna/ord y. llunn (1825), 2 0. & P. 148, per Abbott, C.J., at p. 155; 
and see 2 Smith, L. C., 11th ed., 783. 

(s) See IL v. Sudd is (1801b 1 East, 306, 316, 317 ; Granty. Gould [Sir Charles) 
(1792), 2 Hy. 131. 69, 100. The civil courts have no jurisdiction to inquire into 
tho sontoncos of courts administering “martial law,” but this rests upon a 
different principle; see A.-G. for the Cape of Good Hope v. Van Reenen , [1904] 
A. C. 114, P. C. ; Tilvnko v. A.-G. of Natal, ‘[1907] A. 0. 93, P. C. 

(t) 57 & 58 Yict. c. 60, s. 483 (2). 

(a) Hutton v. Ras Steam Shipping Co Ltd., [1907] i K. 13. 834, C. A. Tho 
discharge would seem to be in the nature of a judgment in rem, and so 
perhaps the forfeiture (which might bo described as a condemnation) of their 
wages ; but not so the finding of guilty [Caine v. Palace Steam Shipping Co ., 
[1907] 1 K. B. 670, 0. A. ; affirmed sub vom. Palace Shipping Co., Ltd . v. Caine, 
[1907] A. C. 386 ; and see note (/), p. 344, ante. 

(b) R . v. Grnndon (1775), 1 Cowp. 315. The court of the vico-chaneollor of a 
university, is, by reason of his power to imprison, a court of record [Kemp v. 
Neville (1861), 10 C. B. (N. S.) 523). 

(c) Phillips v. Bury (1694), 1 Ld. Raym. 6 t 



364 


Estoppel. 


Sect. l. schoolmaster (d ) ; an order of the General Medical Council ( e ) ; the 
Judgments award of an arbitrator (/). So orders of commissioners of sewers 
of Courts (not made between the parties litigant) have been hold admissible as 
not of evidence of reputation, on the express ground that they were 
ecor " adjudications of a court of competent jurisdiction over the subject- 
matter (jj ) . 

It seems hardly necessary to mention that an estoppel quasi of 
record will be prevented from arising by any of the matters which 
would prevent estoppel by record (h). 


Sect. 2. — Approbation and Reprobation . 

Party may 508 . On the principle that a person may not approbate and 

andre P robatc e rc P ro ^ at ' e i a species of estoppel has arisen which seems to bo 
b.iu repro a c. j ll jj 0rm0( jj a 4 e between estoppel by record and estoppel in pais, and 

may conveniently be referred to here. Thus a party cannot, after 
taking an advantage under an order ( c.g ., payment of costs), be 
heard to say that it is invalid and ask to set it aside (i), or to set up to 
the prejudice of persons who have relied upon it a case inconsistent 
with that upon which it was founded (k ) ; nor will he be allowed to 


(d) Doe d. Davy v. lladdon (1783), 3 Doug. (x. B.) 310, 312. 

(e) Hill v. Clifford, [1007] 2 Ch. 230, 251, C. A. ; affirmed on other points, 
sol) noni. Clifford v. Timms, [1008] A. 0. 12; see Medical Act, 1858 (21 & 22 
Viet. c. 00), s. 20; Doutista Act, 1878 (41 & 42 Viet. c. 33), 8. 13 ; and title 
Medicine and Puaemacy. 

(/) Gucret v. Audotty (1803), G2 L. J. (q. b.) 633, C. A., cited p. 362, ante ; hut 
the award must be in respect of the very matter in dispute. It is not sufficient 
that it can be m ado by inference a decision upon it. Where by the submission 
to arbitration the arbitrators required certain qualifications, a party who took 
part in the proceedings in ignorance of the fact that an arbitrator appointed 
by the other party was not qualified was hold not to be estoppod fiom denying 
the validity of the a waul (Junyheim, Hopkins ifc Co. v. Foukefmann , [1000 J 2 
IL B. 948; see p. 380, pod). The voidict of a jury assessing compensation 
under the Lands Clauses Consolidation Act, 1845 (8 & 9 Viet-, c. 18), and the 
signed judgment thereon of the sheriff, are constituted a rocord by s. 50 
(Newull v. Blind (1803), 1 11. & C. 707) ; and see note (c), p. 353, ante. 

(y) Jl v. Leiyli (1839), 10 Ad. & EL 398, 411. 

(A) See J far n son v. Southampton Corporation (1853), 4 De GL M. & GL 137, 
O. A . (fraud) ; Harris v . Willis (1855), 15 C. JL 710 (want of jurisdiction) ; Black - 
ham's Case (1700), 1 Salk. 290 (matter not in issuo) ; and other cases cited at 
pp. 351 et sea., ante . As to estoppel by the judgments of foreign or colonial 
courts including those of Scotland and Ireland, see title Conflict of Laws, 
Vol. VI., pp. 281 — 301. Tho following additional cases on the subjects there 
treated may also bo referred to :—Jeannot v. Fuerat (1909), 100 L. T. 816 (sub- 
mission to jurisdiction) ; Emanuel v. Bynum, [1908] 1 JL B. 302^ 0. A. 

(i) Tinkler v. Udder (1849), 4 Exch. 187. Jn Gandy v. Gandy (1885), 30 Ch. D. 
67, C. A., a husband who, after docreo of judicial separation awarding the custody 
of children to his wifo, had escaped an order for increase of alimony, on the 
giound, inter alia , that he was bound by a separation deed to provide for the 
children, was not allowed to contend that as a result of the order depriving him 
of their custody he had been released from his obligation under the doed; com- 
pare Caird v. Moss (1886), 33 Ch. J). 22, O. A. 

(A) /?oe v. Mutual Loan Fund (1887), 19 Q. B. I). 347, 0. A. (a bankrupt having 
in his statement of allairs returned the defendants as secured creditors on the 
footing that their bill of sale was good, obtained the sanction of the court to a 
composition of 2s. 6d. in tho £, thereby obtaining an advantage and inducing 
tho creditors, including tho defendants, to alter their position, was not allowed 
afterwards to say that the bill of sale was bad, and by suing the defendants 
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go behind an order made in ignorance of ihe true facts to the pre- Sect. 2. 
judice of third parties who have acted on it (l). And conversely, it Approbation 
is contrary to good faith and equity for a person who, though not a and Repro- 
party to the proceedings and not bound by the judgment therein, bation. 
knowing all the circumstances and deliberately taking the benefit “ ~ 
of the jdugment, stood by when he might have taken steps, by 
becoming a party or otherwise, to controvert it, afterwards to raise 
the question determined by it a second time (ut). 13 ut the mere 

fact of a man with two alternative remedies having in ignorance 
of his rights pursued one and rocoived a payment thereby, will 
not prevent him from afterwards pursuing the other, if he is able 
and willing to restore what he has received so as to prevent any 
wrong being done to any person by his change of remedy (?*). But 
a judgment creditor who, after succeeding in interpleader proceed- 
ings, takes out of court the money paid into court as representing 
the value of the goods to abide the event, cannot afterwards seize 
the same goods in respect of the unsatisfied balance of the same 
judgment debt, so as to get the value of the goods twice over ( 0 ). 


Part IV. — Estoppel by Deed. 

Sect. 1 . — In General . 

509. Estoppel by deed (a) is based on the principle that when a Estoppel 
person has entered into a solemn engagement by deed under his by deed. 

on that footing to obtaining a further advantage applying the dicta of 
IIoNYMAN, J., in Smith v. Baker (1873), L. R. 8 (). P. 3,70, at p. 357) ) ; followed, 

Comitti v. Maker (1005), 94 L. T. 158 ; compare Scarf y. Jurdine (18S2), 7 
App. Cas. 315, 353, 3G0 ; Hone v. Boyle ( 180 i ), 27 L. R. ir. 137, 0. A. ; Neale v. 

Electric and Ordnance Accessories Co Ltd., [1900] 2 K. P>. 558, 0. A.; Met Hade 
v. lioyal London Mutual Insurance Society, Ltd., [1910] 2 ('ll. 109, C. A. (plaintiff 
cannot sue as member of a company on the footing that tho resolution by ’which 
it was converted from a friendly society into a company was invalid), 

(l) Re Byton, Bartlett v. Charles (1890), 45 Oil. D. 458; compare Re Bond, 

Ex parte Bacon (1881), 17 Oh. D. 417, 451 , C. A. 

(?/i) Re Bar t, Wilkinson v. Blades , [1896] 2 (Jh. 7SS, 795; compare Roberts v. 
Maddoclc8 (1843), 13 Sim. 519, 558, 559. Seo also Tredegar (Lord) v. Windns 
(1875), L. It. 19 Eq. 007 (a paity having sued in equity on a policy alleging it 
to bo void in law, and his suit having been dismissed on the merits, icslrajimd 
from afterwards suing at law on the footing that tho policy was legally valid) ; 
following Phelps v. Prof hero (1855), 7 De ( >. M. & 0. 722 (plaintiff after tuc- 
c. oss fully suing in equity for specific performance rostrainod from suing at law 
for damages, but granted an inquiry in tho equity suit for the same purpose, 
although tho facts afforded no defence to an action at law, which was for relief 
different from that sought in equity; see Phelps v. Prothero (1855), 10 C. 13. 

370; compare Bushby v. Ellis (1853), 17 Beav. 279. 

(n) Re Collie , Ex parte Adamson (1878), 8 Oh. I). 807, 818, C. A.; compare 
Curtis v. Williamson (1874), L. R. 10 Q. B. 57. 

(o) Haddow v. Morton , [1894] 1 Q. B. 565, C. A. 

(a) Co. Litfc. 352 b; 2 J31. Com. 295; Bac. Abr., tit. Leases and Terms for 
Years, O, ed. 1832, pp. 850 ct scq. ; Shop. Touch. 53 showing that estoppel is not 
confined to indentures, but may bo raised by a deed poll. There is no case j>f 
estoppel by deed poll; but seo Right d. Jeffery s v. Bucknell (1831), 213. & Ad. 278, 
per Lord Tenterden, C.J., at p. 2S2 ; Re Ghost's Trusts (1883), 49 L. T. 588, 590- 



866 


Estoppel. 


Shot. l. 
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A rale of 
evidence. 


Effect of 
recitals. 


hand and seal as to certain facts, he shall not be permitted to deny 
any matter which he has so asserted (6). It is a rule of evidence 
according to which certain evidence is taken to be of so high and 
conclusive a nature as to admit of no contradictory proof (c). The 
estoppel being a rule of common law, must be “ certain to every 
intent ” without any ambiguity ( d ) ; but the averment relied upon 
to work an estoppel may be contained in the recital or in any part 
of the deod (e). 

510 . A person is bound by the recitals in a deed to which he is 
a party (/) whenever they refer to specific facts (g), and are certain, 
precise, and unambiguous (h). He is not bound by inferences which 


In Cropper v. Smith (1884), 26 Ch. D. 700, 0. A. (an action arising upon tho assign- 
ment of a patent), Cotton, L.J at p. 705, seems to assume that an estoppel may 
arise on a deed poll; Bowen, L.J., however, at p. 708, held that there was no 
estoppel by deed “because tho people who claim against [tho patentee] aro not 
parties or privies to the deed,” but this principle would oleaily apply to all deeds 
poll; Fry, L.J., at p. 713, expresses no opinion as to the validity of the argu- 
ment. “ that estoppel may arise betweon tho mnknr of a flood poll and all to 
whom it is addressed, in tills case, all men.’* The court wore unanimous that 
no estoppel arose on the facta, and on this they were affirmed ( Smith v. Cropper 
(1885), 10 App. Cns. 249, 259), without roasons given; as to the meaning and 
effects of deeds in general, see titlo Deeds and Other Instruments, Yol. X., 
p. 355. 

(b) Bowman v. Taylor (1831), 2 Ad. & El. 278, per Taunton, J., at p. 291 ; 
Bonner v. Wilkinson (1822), 1 Dow. & lty. (k. b.) 328 ; Roberts v. Security Co., Ltd, 
(1896), 13 T- L. It. 79, O. A., whoro contents of a deed wero approved but after- 
wards execution was refused and the deed not recognised, no estoppel arose as 
to matters recited ; Foligno v. Marlin (1852), 22 L. J. (cu.) 502. 

(<) Note 306 to Co. Litt. 352 b; Simrn v. Anglo-American Telegraph Co, 
(1879), 5 Q. B. D. 1S8, per Brett, L.J., at p. 206; Low v. Buuveme, [1891] 3 
Ch. 82, 101. O. A.; and, among oldor cases, Jlaimford v. Smith (1561), Dyer, 
196a; Nash v. Turner (1791), 1 Esp. 217 ; Jones v. Williams (1817), 2 Stark. 52 ; 
Harding v. Ambler (1838), 3 M. & \V. 279. 

(d) /hath v. Crealoc/c (1874), 10 Ch. App. 22; Be Holland , Gregg v. Holland 
(1901), 85 L. T. 304. In ejectment by lessor v> rocovor a cellar, it was hold that 
pin in tiff w r as not estopped by his lease from showing that the cellar was not 
comprised in it ( Doe d. Freeland v. Bart (1787), 1 Term ltep. 701 ; soe also Doe d. 
Batcher v. Musgrave (1810), 1 Mao. & G. 625). 

(e) Shell cy v. Wright (1787), Wilios, 9 ; Lainson v. Tremcre (1834), 1 Ad. & El. 
792; Bowman v. Taylor , supra, at p. 293; Crofts v. Middleton (1855), 2 K. & 
J. 194. But giwere whether tho words coming after “in witness whereof” 
are part of tho deod ( Pearce v. Morrice (1834), 2 Ad. & El. 84). Tho statement of 
the date is no estoppel, hecauso a deed operates from dato of delivery ( Taylor v, 
M'Calmont (1855), 4 W. It. 59). 

(/) 1 Boll A hr., Estoppel, P, pi. 1, citing Doddinqton's Case (1594), 2 Co. 
Bcp. 32 b, 33 b, 7; Shelley v. Wright , supra; Lainson v. Tremere } supra; 
Bowman v. Taylor , supra , per Lord Denman, C.J., at p. 290, expressly over- 
ruling Co. Litt, 352 b[h]; Jones v. Williams (1817), 2 Stark. 52; Pearl Life 
Assurance Co. v. Johnson , [1909] 2 TC. B. 288, Div. Ct. 

(g) Salter v. Kid Icy (1689), 1 Show. 58 ; Density v. Burden (1830), 8 L. J. (o. s.) 
(mi.) 85, as explained in Bight d. Jefferys v. Buchnell (1831), 2 B. & Ad. 278, per 
Lord Tenterden, C.J., at p. 282 ; Bulley v. Bailey (1874), 9 Ch. App. 739, 751. 
Bocital of devise held to give rise to estoppel {Clarice v. Hall (1888), 24 L. B. Ir. 
316, 0. A., affirming S. 0. 22 L. It. Ir. 383, per Morris, C.J., at p. 387). 
Becital that father entitled in feo binding a sou party with father to mortgage 
deed (Guardian Assurance Co. v. Avonmore (Viscount) (1872), 6 I. R. Eq. 391); 
and see title Bonds, Yol. III., p, 90. 

f W Bight d. Jefferys v. Buchnell , supra; Heath v. Crealoch (1874), 10 Ch. App, 
22, 30, 0. A- 
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may be drawn from the statements in a deed (i), and a recital which 
is true so far as it goes, though incomplete, does not prevent the 
party from averring what is necessary to complete the truth ( k ). 

511. Nothing is to be taken by way of “intendment,” so that 
there is no such thing as an estoppel by something implied (l ) ; and 
the averment relied upon to work an estoppel must be of something 
particular, not of a generality (m). A covenant that a man haB a 
thing is not equivalent to a positive statement that he has it, and 
consequently a recital of title in order to work an estoppel must 
aver precisely that the person entitled is seised in fee or has the 
legal estate (n), and thus the operative words of an ordinary 
conveyance by grant create no estoppel (o). 

512. Where the truth appears by the same instrument there can 
be no estoppel (p), unless a clear intention is expressed in tho deed 
to disregard the rule (q). 

513. And a person who knows tho truth of the circumstances 
under which a deed has been executed, whether he has cicquirod 


(i) Crofts v. Middleton (185-3), 2 K. & J. 194, 204 ; General Finance , Murtya ye 
and Discount Co. v. Liberator Permanent Benefit Building Society (1878), 10 
Oh. D. 15 ; Onward Building Society v. Smithson, [1893] 1 Oil. 1, C. A. ; Williams 
y. Pinckney (1897), G7 L. J. (ch.) 34, C. A. 

(Ic) Lovett v. Lovett , [1S98] 1 Cli. 82. 

{l) Bowman v. Taylor (1834), 2 Ad. & El. 278, 292 ; Right d. Jeff ergs v. 
Buckncll (1831), 2 B. & Ad. 278, 282 ; eomparo Doe d. Shelton v. Shelton (1835), 
3 Ad. & El. 205, 283, where it was hold that a person executing a deed of con- 
veyance is not estopped by recitals contained in anterior deeds which go lo 
make up his title; and Cutler v. Bower (1818), 11 Q. 13. 973, 988; (Jill* It y. 
Abbott (1838), 7 Ad. & El. 783. 

(m) Lainson v. Tremere (1834), 1 Ad. & El. 792, per Lord PKNMA.N, O.J., at 

р. 801, quoting 1 Boll. Abr., Estoppel, P, pi. 1 (sec p. 300, noto (/), aide ), 

and following Salter v. Kidlcy (1089), 1 Show. 58 ; and Paisley v. Burdon (1830), 
8 L. J. (o. s.) (oil) 85. _ 

(w) General Finance , Mortgage and Discount Co. v. Liberator Permanent Benefit 
Building Society , supra, following Right d. Jeff cry s v. Buckncll, supra; lleaih 
v. Cmdock (1871), 10 Oh. App. 22, O. A., followed by Williams v. Piiubici/, 
supra ; Re. llortou , Horton v. Perks , Hojcton v. Clark (1S84), 51 L. T. 420, 423 ; 
compare Doe d. North v. Webber (1837), 3 Bing. (n. c.) 922 ; aiul llayson v. 
Adcock (1863), 9 Jur. (n. s.) 800, for application of the principle in tho case of 
copyholds. 

(o) Heath v. Crealock, supra; compare Crofts v. Middleton (1855), 2 

K & J. 194, for the case of lease and release. Iu an innocent conveyance 

there can bo no estoppel ( Lovett v. Lovell , supra , per Romer, J., at p. 88). As to 
the meaning of the words “ give” or “ grant” in a deed, see title Deeds and 
Other Instruments, Vol. X., p. 48. 

(p) Bight d. Jefferys v. Bucknell , supra , following Oo. Litt. 352 b; Com. 
Dig., Estoppel, E, 2 ; Hermitage v, Tomkins (1099), 1 Ld. Raym. 729; 
Pargeter v. Harris (1845), 7 Q. B. 708; Saunders v. Merryweather (1805), 3 
H. & O. 902. 

(q) Jolly v. Arbuthnot (1859), 4 De G. & J. 224 ; followed in Morton v. Woods 

(1809), L. R. 4 Q. B. 293, Ex. Ch. In this case it was hold that whore ouo 

party executes a deed whereby he attorns tonant to the other so as to give 
him a right of distress, he is estopped from denying the existence of that right 
although the instrument shows on its face that there is no reversion in tho other 
party which would support it. A mortgagor’s right oE distress is now provided 
for under the Conveyancing and Law of Property Act, 1881 (44 & 45 Viot. 

с. 41), s. 18, so that the number of cases to which the above rule would apply 
is still further limited. 
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Buch knowledge personally or through liis agent, cannot set up an 
estoppel in his own favour, if the circumstances were such as to 
make the deed invalid between the original parties (r). 

514. Estoppel may be set up against a principal by which he is 
concluded from repudiating alterations made by his agent in a 
deed subsequent to its execution by the principal, if in consequence 
of the alterations the person setting up the estoppel has altered 
his position («). And he may even be estopped from relying upon 
the terms of a deod for its true interpretation when both his agent 
and the person setting up the estoppel have acted under the deed 
in a manner at variance with the exact terms of the deed (£). 

Sect. 2. — Upon whom binding . 

515. Estoppel only binds the parties (including their privies) (a), 
or one or other of them, to tho deed containing the representation 
relied upon, and docs not affect the rights of strangers to the 
deed (b), and for this reason it is said that estoppel by deed ought 
to be mutual or reciprocal. And a person may be a stranger to his 
own deed when he is suing, or being sued, not in liis own right, but 
in right of another (c*). 

When a rocital is intended to be a statement which all the parties 
to a deod have mutually agreed to admit as true, it is an estoppel 
upon all ; but when it is intended to be the statement of one poity 
only, tho estoppel is confined to that party. The intention is a 
question of construction in each case ( d ). 


(r) Buryis v. Constantine , [1908] 2 K. B. 484, C. A., per OoiiELL Barnes, P., 
at p. 492 (quoting and approving Bigham, J., in the court below), wherein the 
circumstances were such as to make the deed invalid between the original parties ; 
compaio lleath v. Crealock (1873), L. B. 18 Eq. 215, 242. In any case it is doubtful 
if a third party can sot up an estoppel upon an invalid deed ; see note (h), p. 369, 
post. If a person consents to join in a conveyance, being told generally there 
are objections, it must he taken that ho has inquired into tho nature of the 
objections, and he cannot afterwards raise any question as to the extent of his 
information; see Cholmondeley v. Clinton (1817), 2 Mer. 171, per Grant, M.B., 
at p. 355, following Bray broke {Lord) v. Lnslcip (1803), 8 Yes. 417 ; Joyce v. 
Jlawlins (1870), 40 L. J. (cii.) 105. This is properly pait of the doctrine of notice. 

($) Holdsworth v. Lancashire and Yorkshire Insurance Co. (1907), 23 T. L, It. 
521. 

{t) Ibid. ; Hough v. Guardian Fire and Life Assurance Co. (1902), 18 T. L. B. 
273. Both these are cases on policies of insurance involving questions of 
agency, and tho ground of the decision in each is the principle of estoppel in 
pais rather than any principle peculiar to estoppel by doed. 

(a) As to privieB, see p. 343, ante, and Co. Litt. 352 a. One claiming under 
a grantor is estopped from taking advantage of a technical dofect in grant 
{Howard v. Shrewsbury {Earl) (1867), L. B. 3 Eq. 218). A person who 
executes a memorandum indorsed on a deed may be bound, by recitals in the 
deed as if he wore a party {Doe d. Qaimford v. Stone (1846), 3 C. B. 176). 

(b) Paine v. Jones (1874), L. B. 18 Eq. 320; Mowait v. Castle Steel and Iron 
Works Co. (1886), 34 Ch. D. 58, 63, 0. A. ; Doe d. Mai chant v. Erringtan (1840), 
6 Bing. (n. c.) 79 ; Gaunt v. iVainman (1836), 3 Bing. (n. 0.) 69 ; CraeknaU v. 
Janson (1879), 11 Ch. D. 1, C. A., per Ery, J., at p. 11. 

(c) Metiers v. Brown (1863), 1 if. & G. 686, 693, following Doe d. Hornby v. 
Glen (1834), 1 Ad. & El. 49, whore it was held that an agreement entered into 
by an^ executor de son tort did not bind him after he had become rightful 
administrator, 

( d ) Carpenter v. Duller (1841), 8 M. & W. 209; Young v. Ilaincock (1849), 7 
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Shot. 8. — > Exceptions . 

Stjb-Seot. 1.— Fraud. 

516. In so far as a deed is void on the ground that it was 
obtained by fraud, force, or other foul practice, or is a forgery no 
estoppel can arise upon it (e). But upon the principle that no one 
can allege his own fraud in order to invalidate his own deed, it 
follows that a person will be precluded from opening an estopnel 
arising from admissions in a deed he has fraudulently obtained (/). 

517. Although the circumstances in which a deed has been 
executed may be such as to justify the plea as between the parties 
of 11 non est factum n (g), it is still a doubtful question whether, 
if there be a false representation respecting the contents of a deed, 
a person who is an educated person, and who might, by very simple 
means, have satisfied himself as to what the contents of tho deed 
really were, may not, by executing it negligently, be estopped as 
between himself and a person who innocently acts upon the faith 
of the deed being valid, and who accepts an estate under it (/i). 
So, too, it has been questioned whether a person can be permitted 
to rely on an estoppel by deed in his own favour when the party 
against whom the estoppel is being set up was induced to make 
the representations relied on by the fraud of a third party acting, 
or pretending to act, on behalf of the person setting up the estoppel 
as well as on his own behalf, even though the person setting up 
tho estoppel was wholly innocent of any complicity in the fraud (i). 

518. A difficult problem occurs in connection with deeds which 
are illegal or made for an illegal purpose, for in certain cases such 


C. B. 310; followed in Stroughill v. Buck (1850), 14 Q. B. 781, and Wiles v. 
Woodward (1850), 5 Excli. 557. The good 8onse of the much-quoted dictum of 
Co. Litt. 47 h and 352 a, that estoppel by deed should be mutual, is questioned 
in Bac. Abr., Boases and Terms for Years, 0, ed. 1832, p. 851, on tho ground 
that an estoppel may arise upon a doed poll, and it is clearly inconsistent with 
tho proposition in tho text. Tho dictum serves, perhaps, to express tho principle 
that there can be no operation of estoppol by deed collateral to the operation of 
the deed itself ; see p. 372, post, 

(e) 2 Bl. Com. 309 ; Ruben v. Great Fingall Consolidated , [1906] A. C. 489, 
44 6. For tho circumstances under which a deed may be shown to bo void, seo 
titlo Deeds and Other Instruments, Yol. X., pp. 404 et seq. 

( f ) Moutefiori v. Mordefiori (1762), 1 Wm. Bl. 363 ; Doe d. Roberts v. Roberts 
(18i9), 2 B. & Aid. 367. 

(</) As to the plea of " non est factum ,” see titlo Deeds and Other Instiuj- 
ments, Vol. X., p. 404; Howatson v. Webb, [1908] 1 Ch. 1, C. A., affirming 
S. C. [1907] 1 Cb. 537. 

(h) Hunter v. Walters (1871), 7 Ch. App. 75, per Melltsti, L.J., at p. 87; 
approved by Faiuveel, B.J., in Howatson y. Webb, supra , at p. 3, distinguishing 
Suan v. North British Australasian Co. (1862), 7 H. & N. 603, which applied 
to the case of a forged transfer of shares the principles of representation by 
conduct established by Pickard v. Sears (1837), 6 Ad. & El. 469, as explained 
by Freeman v. Cooke (1848), 2 Exch. 654; Lloyds Bank, Ltd. v. Bullock , 
[1896] 2 Oh. 192; King v. Smith, [1900] 2 Ch. 425; ns to tho execution of a 
deed, see title Deeds and Other Instruments, Yol. X., pp. 3S2 et seq., and 
in the case of a blind or illiterate person, ibid., p. 393. 

(t) Balkis Consolidated Co. v. Tomkinson , [1893] A. C. 396, per Lord 
Macnaghten, at p. 410, quoted by Lord Davey in Ruben v. Great Fxngall Con- 
solidated, supra; compare Sheffield Corporation v. Barclay , [1905] A. C. 392. 
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Exceptions. 


Effect on 
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deeds may be set aside (k) and any estoppel arising therein will be 
oponod (/). Moreover, where a statement is made in a deed for the 
purpose of concealing an illegal contract, the whole matter is opened 
on the ground that persons cannot be allowed to escape from the 
law by making a false statement (m). 

Consequently under the Bills of Sale Acts there can be no estoppel 
so as to prevent a person asking the court to go behind the form of the 
instrument in order to discover the real nature of the transaction (it). 

On the other hand, though a deed may bo bad oil the ground that 
it has boen executed to effect a purpose made illegal by statute, 
yet as between the parties it may not be competent to either to set 
up its invalidity, on the principle that the policy of the law always is 
not to make contracts void to a greater extent than the mischief 
to be remedied renders necessary. Estoppel, it may bo presumed, 
continues as an incident of only so much of the deed as the law 
preserves (r>). 

Sub-Sect. 2. — Mistake. 

519. A mere mistake in a deed common to all parties, or on 
account of which no one has acted to his detriment or altered his 
position, will not create an estoppel ( p). But it must be a genuine 
mistake, and not disputed by either party (<]). What the court will 
hold to be a mistake so as to open an estoppel must depend upon the 
circumstances of each case. The reported cases do not afford any 
clear principle of distinction (r). 

Sub-Sect. 3. — Infanta , Married Women , Corporations. 

520. There can be no estoppol by deed against an infant, because 
an infants deed is never good(.s); and though an infant may lie 

(fr) Collins v. Blent tern (1707), 1 Smith, L. 0., 11th od., 369. 

(0 Fairtitle d. Mytton v. Gilbert (1787), 2 Term Rep. 169, 171; Stratford 
and Moretvn Bail. Co. v. Stratton (1831), 2 11. & Ad. 518, 526; Hill v. Man- 
chester and Salford Water HWi Co. (1831), 2 B. & Ad. 541, 553 ; Doe d. 
Preece v. Howells (1831), 2 B. & Ad. 744; Doe d. Chandler v. Ford (1835), 3 Ad. 
& El. 649 ; Prole v. Wiggins (1836), 3 Bing. (n. e.) 230; Doe d. Levy v. Horne 
(1842), 3 Q. B. 757, 766. 

(m) Doe d. Williams v. Lloyd (1839), 5 Bing. (n - . c.) 741 ; IL/rton y. West- 
minster Improvement Commissioners (1852), 7 Exeh. 780; Be Holland , Gregg v. 
Holland (1901), 85 L. T. 304, per FaiiwELL, J., at p. 308. 

(n) Model l v, Thomas & Co., [1891] 1 Q. B. 230, O. A. ; compare Bittlcston v. 
Cooke (1856), 25 L. J. (Q. b.) 281 ; Keuan v. Mawson (1871), 24 L. T. 395. 

(o) Pkillpotts v. Phillpoiis (1850), 10 O. B. 85, per Jekvis, C.J., at p. 97, 
following Bessey v. Windham (1844), 6 Q, B. 166, approved by Watson, B., 
in .Rowes v. Foster (1858), 27 L. J. (ex.) 262; compare Burkinshaw y. Hicolls 
(1878), 3 App. Cas, 1004 (illegal issue of shares as fully paid up to a vendor 
to a limited company. The company was estopped as against a subsequent 
transferee from denying that the shares were fully paid up) ; Hull Flax Co. y. 
Wellesley (1860), 6 II. & N. 38; Barrow Mutual Ship Insurance Co. v. Ashburner 
(1885), 54 L. J. (q. b.) 377, 0. A. 

(p) Sclwlc field v. Lockwood (1863), 33 L. J. (on.) 106, per Romilly, M.R., 
atp. 110 (this was a case of more clerical error. It was subsequently reversed, 
but not on this point); Brooke v. llaymes (1868), L. It. 6 Eq. 25 (a mistake of 
fact as to the amount of legacy duty payable, common to all parties). 

(q) Compare Harding v. Ambler (1838), 3 M, & W. 279. 

(r) Skipwith y. Green (1724), 8 Mod. Rep. 311 ; Be Simpson , Ex parte Morgan 
(1876), 2 Ch. 1). 72, 93, 0, A. ; Mellor y. Walmesley , [1905] 2 Ch. 164, 0. A., 
following Roberts v. Karr (1809), 1 Taunt. 495: and Espley y. Wilkes (1872), 
L. R* 7 Exch. 298 ; see title Mistake. 

(«) Smith v. Low (1739), 1 Atk. 489. 
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sued upon a covenant by deed for the price of necessaries, the case 
must be treated exactly as if there had been no deed ( t ). 

521 . A married woman can be bound by an estoppel arising out 
of admissions made in a deed, provided she is competent to make 
the deed, in the same way as a feme sole (a). But a married woman 
who is entitled to property for her separate use without power of 
anticipation cannot get rid of the restraint by telling an untruth, 
whether or not under seal, so as to induce some third person to net 
on the faith of that untruth and to set up an estoppel against her, 
as, but for the peculiar incidents attached to such restraint, he 
would be entitled to do (b). 

522 . A corporate body cannot be estopped by deed or otherwise 
from showing as between itself and the other parties to the deed 
that it had no power to do that which it purported to have done (c). 
But trustees for a public purpose, including commissioners of a 
body corporate, are not by the nature of their office protected from 
becoming subject to estoppel as against the assignees of tho original 
parties to the deed in question (d) : the estoppel in such a oaseis of 
the nature of estoppel in pais rather than by deed ( e ), 

Sect. 4. — Operation of Deeds by Estoppel. 

523 . Where a deed of conveyance — -whether by way of mortgage 
or otherwise — contains within itself a receipt for consideration 
money, or has a receipt indorsed upon it, the vendor or mort- 
gagor (J ) is estopped as between himself and a person who inno- 
cently acts upon the faith of such a representation from averring 
that a less sum or no sum at all has been received by him (g). 


(£) Cooper v. Simmons (1802), 7 It. & N. 707, per MARTIN, It, at p. 719; 
followed in Walter v. Ererard , [1891] 2 Q. B. 369, 0. A., per Lord Esher, 
M.R., at p. 373. 

(а) lie. Fid dry {A Solicitor), Jones v. Frost (1872), 7 Ch. App. 773. 

(б) Stanley v. Stanley (1878), 7 Oh. 1). 589; followed in Bateman {Lady) v. 
Faber, [1898] 1 Oh. 141. 0. A. 

(c) FairUile d. Mytton v. Gilbert (1787), 2 Torm Rep. 169; Blackburn and 
District Benefit Building Society v. Ounliffe , Brooks & Co. (1885), 29 Ch. D. 902, 
C. A.; British Mutual Banking Co. v. Charnwood Forest Bail. Co. (1887), 18 
Q. B. D. 714, 0. A., per Ery, L.J., at p. 719; lie Companies Acts, Ex parte 
Watson (1888), 21 Q. B. D. 301, per Cave, J., at p. 302. 

(</) Doe d. Levy v. Horne (1842), 3 Q. B. 757, per Lord Denman, O.J., at 
p. 766; Webb v. Ilerne Bay Commissioners (1870), L. R. 5 0,. B. 612; Higgs v. 
Assam Tea Co. (1869), L. R. 4 Exch. 387; Re Romford Canal Co., Docock’s 
Claim, Triclcett f s Claim , Carew's Claim, [1883] W. N. 115. 

(c) As to when tho improper nse of the corporate seal amounts to a forgery, 
see titlo Deeds and Other Instruments, Vol. X., p. 392. 

(/) There can, it is submitted, be no estoppel in favour of the purchaser or 
mortgagee who has not paid tho purchase-money. But see Bottrcll v. Summers 
(1828), 2 Y. & J. 407, per Hullock, B., at p. 412 : “ A general release is an 
estoppel in point of law, and that, notwithstanding the doubt expressed by 
Lora Mansfield, although no money is paid, an absolute release under seal will 
preclude the party from disputing the payment.” Hero, too, the principle is 
rather that of estoppel in pais than by deed. A receipt not under seal doos 
not give rise to estoppel, except as to a person who has thereby been induced to 
alter his position; see Graves v. Key (1832), 3 B. & Ad. 313; Skaife v. Jackson 
(1824), 3 B. & 0. 421 ; eoe note (Q, p- 383, post. 

{g) As to receipt clauses in deeds generally, see title Deeds and Other 
Instruments, Vol. X., p. 464; Rice v. Rice (1854), % Drew. 73, 83; R» 
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And similarly whore the solicitor for the vendor or for the mort- 
gagor receives the consideration money (fe), the vendor or the 
mortgagor is estopped from denying the authority of the solicitor 
to recoivo it ( i ). 

524. A mere covenant that a person has the power to convoy an 
estate is not sufficient to raise an estoppel so as to prevent him 
from denying that he was seised in fee or had the legal estate (k). 

525. In all cases where the condition of a bond has reference to 
any particular thing, the obligor shall bo ostopped from saying thero 
is no such thing (Z), but the estoppel must be certain to every 
intent (m). 

526. There can be no estoppel arising out of a deed where the 
action is not founded on the deed, but is wholly collateral to it (n). 
In such cases the recitals in the deed, though certainly evidence of 
the facts to which they relate, are not of so high and conclusive a 
nature as to admit of no contradictory proof, and evidence of 
the circumstances in which the admissions contained in the 
deed were made is receivable to show that the admission was 
inconsiderately made and not entitled to weight as proof of the fact 
it is used to establish (o). 


Forsyth (1805), 11 Jur. (n. s.) 213 ; Biclcerton v. Walker (1880), 31 Cli. I). 151, 
C. A.; Lloyds Bank, Ltd. v. Bullock , [189G] 2 Ch. 192; Bateman v. Hunt, 
[1904] 2 K. B. 530, 0. A.; Powell v. Browne (1907), 24 T. L. R. 71, C. A.; 
compare Harding v. Ambler (1838), 3 M. & W. 279; and llhrimcr v. Webster , 
[1902] 2 Ch. 103, per Far WELL, J , at p. 174, distinguishing Carr i it v. Beal and 
Personal Advance Co. ( 1889), 42 Ch. D. 203. Whore the transaction is botween 
a solicitor and his client, a subsequent purchaser who has knowledge of tlio 
fact is thereby put upon inquiry; see title Deeds and Other Instruments, 
Vol. X., p. 405. 

(h) Conveyancing and Law of Property Act, 1 SSI (44 & 45 Viet. c. 41), s. 50. 

(/) King v. Smith, [1900] 2 Ch. 425. 

(/c) See cases in note (n) on p. 367, ante. As to covenants running witn 
estates by estoppel, see titlo Landlord and Tenant; and Spencer's Case , 
(1583), 1 Smith, L. C., 11th ed., 55, 95 et seq. As to how far a person is bound 
by covenants in a deed, see title Deeds and Other Instruments, Vol. X., 
pp. 475 et scq. 

(l) Lainson v. Tremcre (1834), 1 Ad. & El. 792, per Lord Denman, C.J., at 
p. 801, adopting 1 Boll. Abr., 872, Estoppel P, pi. i, following Strowdv. WHiis , 
(1594), Cro. Eliz. 362 ; Bains ford v. Smith (1501), Dyer, 190 a; Shelley v. Wright 
(1737), Willos, 9; Burgis v. Constantine , [1908] 2 K. 15. 484, C. A.; sec title 
Ponds, Vol. HI., p. 90. 

(m) Kepp v. Wiggett (1850), 10 C. B. 35, per Williams, J., at p. 53. 

(n) Carpenter v. Buller (1841), 8 M. & W. 209 ; Carter v. Carter (1857), 
3 K. & J. 617, 645; Fraser v. Pendfebury (1861), 31 L. J. (a. p.) 1; Be 
Simpson , Ex parte Morgan (1870), 2 Ch. D. 72, O. A.; compare Trinidad 
Aydialte Co. v. Coryat } [1890] A. 0. 587, P. 0., per Lord Hobtiouse, at p. 592. 
Where pecuniary legatees who had not roceived legacies in full executed a 
release to the trustees acknowledging receipt of legacies, it was held that they 
were not estopped from claiming the balance, on the subsequent falling in of 
other funds (Be Ghost's Trusts (1883), 49 L. T. 588). 

(o) South Eastern Rail. Co. v. Watson (1861), 6 H. & N. 520, 528 ; and com- 
pare Burnand v. Rodocanachi (1882), 7 App. Cas. 335, as to the limits of estoppel 
for determining the amount of a constructive total loss under a policy of 
insurance. As to the circumstances under which a cancelled deed may be used 
as evidence of the facts to which it relates, see titlo Deeds and Other 
Instruments, Vol. X., p. 410. 
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527. A lease or other interest in land is created by estoppel 
when the grantor or lessor has nothing in the land at the time of 
the grant (p), and though a title by estoppel, such as tho lessor or 
grantor in this case possesses, is only good against the person 
estopped by his own deed (namely, the lessee or the grantee), and 
imports from its very existence the idea of no real title at all, yet as 
against the person estopped it has all tho elements of a real title ( q ). 

A tenant therefore who holds under a lease by indenture is 
estopped from disputing his lessor’s title or the title of the lessor’s 
assignee (r). 

528. When, however, the grantor or lessor has some interest in 
the land, but purports to grant or to lease a larger interest than he 
has, the grantee or the lessee does not hold by estoppol, for an interest 
passed, and his tenure is of that interest, whatever it may bo ; and 
consequently a tenant is not estopped at a date subsequent to the 
creation of the lease from proving that the lessor’s title has deter- 
mined, nor a grantee that the grantor’s interest has ceased, in order 
to establish a title under the Statute of Limitations (s). 

But this doctrine only applies to the durability and not to tho 
quantity of the estate, and where a grantor or lessor is properly 
entitled only to part of the premisos demised, but not to tho whole, 
then as no interest passed out of part of the ciemiso tho grantor or 
lessor has a good title by estoppel in respect of that part (/), 

529. Wh cro the grantor or lessor subsequently acquires n title 
to the premises which he has purported to demise, the interest is 
said to feed the estoppel, and the grant or the lease then takes effect 
in interest and not by estoppel (a). But the grantor or the lessor 


(p) Bac. Abr., tit. Leases and Terms for Years, 0, od. 1832, p. 800; Walt on v. 
) Vaterhouse (1072), 2 "Wins. Saund. 415 e, 419, notes ; Brhlowc v. Hegge (1785), 
1 Term Bop. 7 58, n., per Lord Mansfield, C.J., at p. 700, n.; CuthherUon v. 
Irving (1859), 4 II. & N. 742, 757 ; affirmed (1800), 0 11. & N. 133. 

(y) Davis v. Bank of England (1824), 2 Bin". 093, 407 ; Hensley v. Bunion 
(1830), 8 L. J. (o. s.) (cti.) 85; Richards v. Johnston (1859), 4 II. & N, 000 ; 
Richards v. Jenkins (1887), 18 Q. B. D. 451, 450, U. A.; Bank of England v. 
Cutler, [1908] 2 K. B. 208, 234, C. A. 

(r) See p. 402, post. 

(«) Co. Litt. 45 a; Walton v. Waterhouse, supra; Trcporb's Case (1594), 

0 Co. Bop. 15 a; Bawlin' $ Case (15S7), Joule. 254; Doe d. Higginbotham v. 
Barton (1840), 11 Ad. & El. 307 ; Serjeant v. Nash , Field & Co., [1903] 2 K B. 
304, O. A., per Collins, M.R., at p. 312; and comparo Neave v. Moss (18231, 

1 Bin". 360; Akhome v. Gomme. (1824), 2 Bing. 54 ; Fenner v. Dujdock (1824), 

2 Bing. 10; Doe d. Strode v. Seaton (1835), 2 Ur. M. & B. 728 ; Beer v. I her 
(1852), 12 O. B. 60, 81; Delaney v. Vox (1857), 2 C. B. (n. 8.) 76S, 774; 
Langford v. Selmes (1857), 3 J\. & J. 220. 

(t) Williams v. Burrell (1845), 1 0. B. 402, distinguishing A ndreiv v. Bearce 
(1805), 1 Bos. & P. (N. ».) 158 ; Weeks v. Birch (1893), 69 L. T. 759. Tonants 
in common having several and distinct estates cannot make a joint lease of the 
whole estate ; but such lease shall be ta,kon to bo tho lease of each for his 
respective share, and the cross confirmation of each for the part of the other 
with no estoppel on eitherpart ( Beer v. Beer (1852), 12 0. B 60, per Williams, J., 
at p. 81, quoting Oomyn’s Landlord and Tenant, p. 22, following tho authorities 
therein recited, namely, 1 Boll. Abr. 877, Estoppel, B, pi. 3, 4 ; Bac. Abr., 
Joint Tenants, II, pi. 1; Mantle v. Wollington (1607), Cro. Jac. 166; Heather kg 
d. Worthing v. Weston (1764), 2 Wils. 232; compare Co. Litt. 45 a. 

(a) Co. Litt. 47 b; Webb v. Austin (1844), 7 Man. & Gk 701, per Ttndal, O.J. s 
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is estopped from saying that he had no interest at the time of the 
grant or lease ( b ). 

530. Where possession has been acquired ostensibly under a 
conveyance or testamentary disposition creating a life interest in 
property to which the grantor had no title, and the intended tenant 
for life subsequently obtains against the true owner a title under 
the Statute of Limitations, he is estopped from setting up that title 
against anyone interested in remainder under the same instrument. 
This estoppel binds all persons who are privy in estate to such 
tenant for life, so that his heir-at-law is eslopped against the 
remainderman or those claiming under him from denying that the 
instrument is valid (c). 

But when a testator had a good title to property in his lifetime, 
though no power of testamentary disposition, and nevertheless pur- 
ported to devise such property, a person entering under such devise 
or, in caso of intestacy, as heir-at-law is not estopped from setting up 
a title under the Statute of Limitations against the person properly 
entitled, or those claiming under him (d) ; nor is a tenant for life 
under an invalid dovise, or those claiming under him, estopped from 
disputing the title of the remainderman under the same invalid 
devise (e), because the devise itself, and not merely the title, is 
invalid and of no effect. 

It would appear that when tbo testator neither had a good title 

nor in fact purported to devise certain property, but a person enters 
ostensibly under the will or under a settlement purporting to be 
made in pursuance of the will, that person is estopped from 
setting up a title under the Statute of Limitations (/). 


at p. 724; followed in Cuthbertson v. Irving (1859), 4 II. & N. 7413, per 
Martin, 13., at p. 754 ; Booth v. Alcock (1873), 8 Ch. App. 603, 667 ; Rowhothum 
v. Wilson (1857), 8 E. & 33. 123, 145, Ex. Ch. ; and see title Easkments etc., 
Vol. XL, p. 245. But in Keate v. Phillips (1881), 18 Ch. 1). 560, at p. 577, this 
doctrine was not allowed to operate oil a fraudulent conveyance by a trustee, so 
as to defeat the interest of the cestui gue trust. Compare the doctrine of Noel v. 
Bewlnj (1829), 3 Sim. 103, per Sir AT) well, Y.-C., at p. 116 : “ If a person has 
convoyed a defective title and ho afterwards acquires a good title, this court will 
make that good title available to make the conveyance effectual ” ; lollowod in 
fie Bridgwater's Settlement , Partridge v. Ward , fl910] 2 Ch. 342 ; compare 
Smith v. Baker (1842), 1 Y. & C. Ch. Oas. 223 ; lie Ilojfe's Estate Act, 1885 (1900) 
82 L. T. 556. 

(b) Tlayne v. Maltby (1789), 3 Term Hop. 438; Rowbotham v. Wilson , supra , 
per WATSON, 33., at p. 145; General Finance , Mortgage and Discount Co. v. 
Liberator Permanent Benefit Building Society (1878), 10 Ch. D. 15; Hamill v. 
Murphy (1883), 12 L. It. Ir. 400. In tho case of a conveyance by a contingent 
remainderman the happening of the contingency feeds the estoppel ( Doe d. 
Christmas v. Oliver (1829), 5 Man. & By. (k. 13.) 202 ; 2 Smith, L. C., 11th ed., 
724 ; Heath v. Creahc k (1873), L. It. 18 Eq. 215). 

(e.) Ilawksbee v. Hawksbee (1853), 11 Hare, 230; Anstee v. Nelms (1856), 1 
II. & N. 225, per Martin, 33., at p. 232; Asher v. Whitlock (1865), Ij. B. 1 
Q. B. 1 ; Board y. Board (1873), L. B. 9 Q. 13. 48; Dalton v. Fitzgerald , [1897] 
2 Ch. 86, C. A. 

(d) Paine v. Jones (1874), L. B. 18 Eq. 320; Be Anderson , Pegler v. Gillat t 
[1905] 2 Ch. 70; compare Dultonv. Fitzgerald , [1897] 2 Ch. 86, per Bindley, L.J., 
at p. 92, explaining Be Stringer's Estate , Shaw v. Jones- Ford (1877), 6 Ch. J). 
1, 10, C. A . 

(e) lie Stringer's Estate , Shaw v. Jone$-Ford t supra, at p. 10. 

(/) Dutton v. Fitzgerald , supra , per Lindley, L.J., at p. 91, commenting on 
Paine v. Jones , supra. 
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Part V. — Estoppel in Pais. 

Sect. 1 . — Its Early Signification. 

531. The nature and general characteristics of estoppel in pais 
have been already briefly described (a). This phrase has a much 
wider application now than it had in Coke’s day. The acts in pais 
to which he referred as binding parlies by way of estoppel were few, Acceptance 
and were acts of notoriety not less formal and solemn than a deed, |j[2£[te! ter 
c.g., livery, entry, acceptance of an estate (h). Thus, surrender by 
operation of law occurs where the owner of a particular estate has 
been a party to some act the validity of which he is by law. after- 
wards estopped from disputing, and which would not be valid if his 
particular estate had continued to exist, e.g. y where a lessee accepts 
a new lease from his lessor (i), or assents to the grant of a new 
lease to a third person, to whom he gives up possession (/<*). But 
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hi) Seo p 323, ante. 

(h) Lyon v. Reed (1844), 13 M. & W. 285, 309, citing Co. Lilt. 352'a; Doe 
d. Nepean v. Hudden (1822), 5 B. & Aid. 020 (copj holder having done fealty 
cannot dispute lord’s title to manor); compare Ooodtitle d. Faulkner v. Morse 
(1789), 3 Term Rep. 366; Morse v. Faulkner (1792) 1 Anst. 11. To this class of 
matter in pais must apparently bo referred the register, flag, nnd pass of a ship, 
winch raiso a presumption of nationality against which the owner is not 
permitted to avor {/Uonissis y. U. } The Laura (1800), 3 Moo* I\ C, C» (N» 8.) 151)* 
U) Lyon v. Real, supra, at p. 300; Bac. Abr., tit. Leases and Terms for 
Years, S, 2; Fnhnerston v. Steward (1554), ITowd. 102, 106; Fencer v. 
lllake] [1900] 1 Q. B. 420). The acceptance of a void lease will not work 
a surrender ( Davison d. Bromley v. Stanley (1708), 4 Burr. 2210; Roc d. 
Berkeley (Fart) v. York ( Archbishop ) (1805), G East, 80); and though the 
acceptance of a voidable lease, which is afterwards made void according to 
the contract, may work an absolute surrender (seo Doe d. Rochester 
(Bishop) v. Bridges (1831), 1 B. & Ad. 847, 860), the acceptance of such a 
lease which is afterwards made void contrary to the intention of tho parties, 
works a surrender, subject to the implied condition that it shall ho void m ease 
tho now grant shall fail ( Doe d. Biddulph v. Boole (1848), 11 Q. 1>. 713, *16, 
7181 ■ and soo Doe d. Fgremont (Earl) v. Courtenay (1848), 11 Q. B. 702 ; Fusion 
v. Benny (1892), 67 L. T. 290; Knight v. Williams, [1901] l Ch. 256 257). 
Tho rule that a transfer of possession, actual or constructive, by a tenant to Ins 
landlord, either pursuant to express agreement or under such circumstances 
that an agreement to terminate the tenancy may bo inferred, works a surrender 
bv operation of law has also been referred to the doctrine of estoppel in pais 
(see 2 Smith, L. 0., 11th ed., p. 837), either because such an act is inconsistent 
with the continuance of tho tenancy (Oastler v Henderson (18- 0, 2 4 !>• 1>. 
575 0. A.) or on the ground of the notoriety of the act ; see Phene v. ToppU.wdl 
(18621 12 (3. B. (N. s.), per AVieles, J., atp. 340. The earlier decisions leave it in 
doubt whether they are not rather founded upon there haying been an agreement 
which has been fully performed ; see Dodd y. Aekloml 184.1), 0 Man. A G. 67 i, 
682, explaining Qrimman y. Lcgge (1828), 8 B. & C. 3-/I ; Core v. 

(18381 8 Ad. & El. 118 ; and Phene v. Bopplewcll, supra, per Byles, J., at p. 342 1 ; 
ReDanth'r Lead Co. (1896), Co L. J. (oh.) 499. Whatever the pnnciple accept- 
aneft bv the landlord of possession, actual or constructive, is essential (Molten v. 
*SJ7(«oSao2np. P 103; Whitehead y. Clifford (1814), 6 Taunt 518 ; Doe 
d. Huddleston v. Johnston (1826), M'Ole. ft To. 141; Johnstone i v. Huddlestone 
(1826) 4 B. & 0. 922, and cases cited supra ; nnd soo notes to 1 hurst, y y. Plant 
(1669) (1 Saund. 237) ; 1 Wms. Saund., ed. 1871, p. 296). 

1 (h) Nick ells y. Atierstone (184/), 10 Q. B. 944, following Thorms v. Cook 
(1818), 2 B. & Aid. 119 ; Walker v. Richardson (1837), 2 M. & W. 882; Rees v. 
William* (1836). 2 Or. M. & R. 881 ; Stone v. Whiting (1817), 2 Stark. 236 ; and 
di ffymtmg from the observations of the Court of Exchequer in Lyon v. Reed 
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the mere consent of a lessee for years, who has sub-demised the 
land, in which therefore he retains only a reversion, to the grant 
by his lessor of a fresh lease to a stranger, does not amount to a 
surrender by operation of law of his reversion, so as to enable the 
stranger to recover rent from the sub-lessee (l). 

Sect. 2. — Estoppel by Representation . 

Sun -S ect. 1. — In General. 

532. The branch of estoppel most frequently invoked in modern 
times, and presenting itself in infinite variety, is that form of 
estoppel in pais which is generally known as estoppel by repre- 
sentation (m). This form of estoppel in pmis is not distinguish- 
able in principle from what is sometimes spoken of in courts of 
equity as equitable estoppol : the principle is one equally of law 
and equity (?<). The only distinctions seem to be that in equity it 
was apparently applied only to cases where a person had entered 
into a contract on Llio faith of the representations made, which 
might have been made either by a party to the contract or by a 
third person (o ) ; and that whereas the common law phrase was that 


(1844), 13 M. & W. 285, 308, 309, on Thomas v. Cook (1818), 2B.& Aid. 119. The 
decisions in Thomas v. Cook, supra, and Nickel /s v. A i her stone (1817), 30 Q. B. 944, 
wove treated us law in Davison v. Gent (1837), 1 H. & N. 744. The transfer of pos- 
session by the old tenant to tlio new pursuant to tho grant of tho now lease is the 
distinguishing element, absent in Lyon v. Reed, supra, and present in tho other 
eases, which enables them all to be reconciled ( Wallis v. Hands, [1 893] 2 Ch. 75) ; 
and see Re, ere v. Bird, (1834), 1 Or. M. & It. 31 ; Easton v. Penny (1892), 67 L. T. 
290. Tho same result may in some cases be reaehod on the modern principles of 
ostoppol by representation ; see Nickella v. A ther stone, supra , at p. 949 ; Fenner 
v. Blake, [1900] 1 Q. li. 426 (see, however, tho criticism in 2 Smith, L. C., 11th 
ed., p. 8-10, on tho last-mentioned caso, which is difficult to reconcile with Wallis 
v. Hands, supra). It eeoms that the doctrine of Thomas v. Cook, supra, duos not 
apply to a lease for lives (an estate of freehold), though tho case may bo one in 
which tho assenting pmtyis coinpollable in equity to give effect to tho now 
lease by a legal transfer of his interest, on tho piinciple mentioned on p. 396, 
jmst ( Creagh v. Blood (1845), 3 Jo. & Lat. 133, 152, 160, approving Lyon 
v. Reul, su]>ra, and dissenting from Lynch's Lessee v. Lynch (1843), 6 1. L. It. 
131). Tho surrender may be vitiated by the fraud of the tenant at whose 
request it was accepted, so that he remains liable for the rent (Bruce v. Ruler 
(1828), 2 Man. & By. (k. 13.) 3). It is otherwise where the surrender is procured 
by innocent misrepresentation ; but tho latter, if amounting to a breach of con- 
tract, may give riso to a liability for damages, of which tho rent is the measure 
(Gray v. Omen, [1910] 1 K. B. 622). 

(/) Lyon v. Reed, supra. 

(m) As recently as 1853 Lord Campbell, C. J., and Wjghtman, J., doubted 
whether Ibis was propeily called estoppel ; the former proforred tho expression 
“conclusion’' ( Howard v. Hudson (1853), 2 E. & B. 1, 10, 11) see Carr v. 
London and Norlh Western Rad. Co. (1875), L. E. 10 0. P. 307, 317. A verv 
high authority has questioned the advantage of reducing the principles of 
estoppel by representation to rules (Whitechurch (George), Ltd. v. Cavanagh . 
11902] A. C. 117, per Lord Macnagiiten, at p. 130; see also Comitli v. Maher 
(1905), 94 L. T. 15S, per KhKEWicn, J., at p. 159); but the definition is 
undeniably useful in practice. 

(") Swim v. Monty (1854), 5 II. L. Gas. 185, per Lord Cranwouth, L.C., at 

p. 210. 

y 0 ) In the early cases tho contracts were all marriage contracts ; see Gale v. 
Lindo (1687), 1 Vern. 475 (Lord Jeffreys, L.C.) ; Monte/ioriv. Montejiori (1762), 
1 Win. Bl. 363 (Lord Mansfield, C.J.) (a common law caso arising on the award 
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the person who made the representations was not allowed to deny 
their truth, tho phrase of equity was that he must “ make his 
representations good ” (p). 

533 . A representation to form the basis of an estoppel may be 
made either by statement or by conduct ; and conduct includes 
negligence (q). But certain general propositions are applicable, in 
whatever manner the representation is made. 

534 . In order to found an estoppel a representation must be of 
an existing fact (?■), not of a mere intention (s). In the case of some- 
thing future there is no occasion to apply the rule as to estoppel, 
because the party to whom the representation is made has only to say 


of an arbitrator) : Neville v. Wilkinson (1782), 1 Bro. C. C. 5*13 (Lord 
Tiiurlow, L.O.). And seo Jo r den v. Money (1854), 5 H. L. Cas. 185. For later 
applications of the samo doctrine in equity to other contracts, seo Burroires v. 
Link (1805), 10 Yes. 470, as explained in Iaiwv. Bouverie, [1801] 3Ch. 82, 0. A . ; 
Dalbiacw. Dalbiac (1809) 16 Yes. 1 16, 125 ; Fig got t v. KLraUon(\Ho\)), 1 l)e G.l«\& «J. 
33, O. A., whero the representation was by a party to the contract; Navies v, 
Navies (1860), 6 Jur. (n. fl.) 1320; Mumcl-Lewis v. Hus (1910), 102 L. T. 237 ; 
compare Edmunds v. Best (1862), 7 L. T. 279. 

( p) Lord yiSLUOJtNE, L.O., dotines “ equitable estoppel by representation ” in 
Citizens' Bank of Louisiana v. First National Bank of New Orleans (1873), 
L. It. 6 II. L. 352, at p. 360, in terms differentiated from the common law 
doctrine only by the use of these words, and cites in support of his definition 
decisions of common law courts usually cited in that connection, namely, Jorden 
v. Money , sa r ,a; Pickard v. S ears (1837), 6 Ad. & El. 469; and Freeman v. 
Cooke (1818), 2 Exch. 654 ; seo also W kited i arch (George), Ltd. v. Vavatuiyh , 
[1902] A. C. 117, per Lord Macnagiiten, at p. 130; Mills v. Fox (1887), 37 
Ch. I). 153, 164. In Lovett v. Lovett , [1898] 1 Ch. 82, Ito.WElt, J., uses tho 
expression “ equitablo estoppol” in contradistinction to “estoppel at law,’' by 
which it is quito clear from the context ho means “estoppel by deed,” to tho 
recital and tho operative part of which ho refers. His proposition, founded on 
tho definition by Lord Sklboune, L.O., referred to above, that equitable estoppel 
is not applied in favour of a volunteer, is only another form of tho common law 
rule that in order to take advantage of a representation as an estoppel, one must 
show that he has altered his position on the faith of it. See also title Equity, ante. 

((A Freeman v. Cooke , supra , at p. 664. 

(r) A person who fiaudulently represented himself to he a trader, was held to 
bo estopped from denying ho was a trader for the purpose of escaping bankruptcy 
(Be Leslie , Ex parte Leslie (1856), 25 L. J. (hoy.) 37, (J. A.). One having only 
a partial interest in an estate, but contracting to sell as if lie had the entire 
interest, was held to bo estopped from denying as against tho purchaser that ho 
had the entire interest (Mortlock v. Buller (1804), 10 Yes. 292, 315, see Meredith 
v. Saundos (1814), 2 Low, 514, II. L., per Lord Eldon, L.O., at p. 518). A vendor 
on contracting to sell land represented that there were no rectorial tithes. 
Subsequently, having discovered that ho was himself the lay impropriator, ho 
suod tho purchaser for those tithes j held he was estopped by his representation 
from succeeding (Manst’l- Lewis v. Bees, supra). R. v. South Eastern Rail . Co. 
(1910), 8 L. G. If. 401, 0. A affirming S. 0. (1909), 7 L. G. R. 1171, appears at 
first sight to conflict with the proposition in the text. The report, however, 
is very brief ; and the effect seems to bo that a party to a written agreement 
may by a representation as to the meaning of an ambiguous expression, estop 
himself from averring that it has another meaning. 

(s) Jorden v. Money , supra ; approved, Citizens' Bank of Louisiana v. First 
National Bank of New Orleans , supra; Maddison v. Aldcrson (18S3), 8 App. Cas. 
467, 473, overruling Lvjfus v. Maw (1862), 3 Giff. 592 ; Chadwick v. Manning , 
[1896] A. C. 231, P. 0.; Wlntcchurch (George), Ltd. v. Cavanagh, supra; Cole- 
man v. North (1898), 47 W. R. 57, 58; compare Farmeloe v. Bain (1876), 1 
C. P. I). 445 ; Re Fichus , Farina v. Fichus , [1900] 1 Ch. 331, 335. 
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" enter into a contract,” and all difficulty is removed (t). It is true 
that the state of a man’s mind is a fact, and in that sense a man who 
makes a false statement as to his intention makes a false representa- 
tion of fact (a); but estoppel is not a cause of action, but a rule of 
evidonce, available where there is a cause of action, to prevent a 
person from denying what ho has once said (v ) : he is to be put in 
the same position as if the statement were true, but no worse (w); 
and had the statement of intention been true, he who made it would 
have been at liberty to change his mind. But the representation 
of an existing state of things as being of a continuous nature is 
moro than a statement of intention, and one who has mado such 
representation cannot, after getting rid of that state of things, take 
advantage of its removal to the prejudice of another who has acted 
on the representation (a;). 

535. A representation may be a representation of fact, although 
it involves and includes that which is also matter of law. Thus 
directors of a company, by drawing a bill in the company’s name, 
may represent that there is a private Act of Parliament giving 
the company the requisite powers (a), or by issuing debentures 
that the company’s powers are not exhausted (b) m But a true 
statement of facts, accompanied by an erroneous inference of law, 
will not estop the person who made it from afterwards denying the 
correctness of that inference (c ) ; and although one who has by a 


(/) Citizens' Bank of Louisiana v. Fir*t National Lank of New Orleans (1873), 
L. K. 6 H. L. 352, per Lord Selboiine, L.C., at p. 361, quoting Jot den Yi Money 
(1854), 5 II. L. Cas. 185. 

( u ) “ The white of a man’s mind is as much a fact as the state of his digestion ” 
( Edyington v. Fitzmaurice (1885), 29 Ch. D. 459, C. A., per Bowen, L.J., at 
p. 483). 

(v) Low v. B ouver ie, [1891] 3 Ch. 82, C. A., per Bindley and Bowen, L.JJ., 
at pp. 101, 105. Thus an innocent misrepresentation docs not by estoppel 
become a cause of action (compare Dickson v. Beiders Telegram Co. (1877), 3 
C. P. IX 1, C. A. ; Brett v. Clowser (1880), 5 C. P. D. 376) ; but it may become 
conclusive evidence of title in an action for conversion ( Knights v. Wiffcn 
(1370), L. E. 5 Q. B. G60), or of a contract ( Cornish v. Abington (1859), 411. &N. 
549 ; Thomas v. Brown (1876), 1 Q. B. D. 714, 7 22). 

( w ) See Bishop v. BaJkis Consolidated Co. (1890), 25 Q. B. D. 512, C. A., per 
Bindley, L.J., at p. 521 ; Beatty v. Ebury (Lord) (1872), 7 Ch. App. 777 
(affirmed on othor grounds (1874), L. E. 7 H. L. 102) ; Canterbury Corporation 
v. Cooper (1908), 99 L. T. 612, per Channell, J., at p. 615; affirmed (1909), 100 
L. T. 597, C. A.). But it may happen that his hearer is indirectly put in a 
bettor position ; see Ogilvie v. TTeaf Australian Mortgage and Agency Corporation, 
[1896] A. C. 257, P. C., per Lord Watson, at p. 270; see p. 385, post. 

(x) Piggott v. Stratton (1859), 1 De G. F, & J. 33, C. A. (grantor of leasehold 
property stated truly that his own lease restrained him from obstructing the 
view; he afterwards surrendered his lease and took a new one without the 
restraint) ; but was held to his statement as being a representation of a continuous 
restraint (distinguished on this point, M'Evoy v. Drogheda Harbour Com - 
missioners (1867), 16 W. E. 34, 38. 

(a) West London Commercial Bank v. Kitson (1884), 13 Q. B. D. 360, C. A. ; 
compare R. v. South Eastern Rail. Co. (1910), 8 L. G. li. 401, C. A. (repre- 
sentation as to meaning of ambiguous expression). 

(b) Mashdall v. Ford (I860), L. E. 2 Eq. 750, 754. 

(c) Morgan v. Couchman (1853), 14 C. B. 100 (party who set out in an affidavit 
facts showing cross dealings between himself and another, describing them as 

payment,” not estopped from showing there Was no payment) 



Part V.— Estoppel in Pais. 


879 


fraudulent statement of the legal effect of an instrument obtained SKC *- 2 * 
some advantage will not, it seems, be allowed to retain it (rf), a Estoppel by 
mere misrepresentation of a matter of legal inference from facts Representa* 
which are known to both parties cannot, it is submitted, bo a ^on . 
ground of estoppel ( e ). 

536. A representation, to found an estoppel, must be clear it must be 
and unambiguous; not necessarily susceptible of only one inter- unambiguous, 
pretation, but such as will reasonably be understood in the sense 
contended for, and for this purpose the whole of the representation 

must be looked at (/). This is merely an application of the old 
maxim applicable to all estoppels, that they “ must be certain to 
every intent ” (g). A statement, true as far as it goes, is not to be 
taken to mean more than it says. Thus a statement that there are 
certain incumbrances on a fund is not (in the absence of a duty 
to give full information) to be construed as a representation that 
there are no others (h). Again, the mere parting with possession 
does not estop the owner of a chattel (i) or of a title deed (k) from 
setting up his title against a purchaser for value. And this is so 
even where the possession was par tod with for the fraudulent 
purpose of defeating creditors, provided it is not necessary for tlio 
owner to prove the fraudulent transaction as part of his title ( l ). 

537. A party cannot by representation any more than by Result must 
other means (m) raise against himself an estoppel so as to create not be uUl ' u 
a state of things which ho is undor a legal disability from creating. vire, ‘ 


(c i ) Hindi field v. London, liriyliton and fiotilh Uoa.it Rail. C'o. (187G),2 U. 15.1). 

I, 4,5; Malloy v. Mutual Reserve Life Insurance Co. (1900), 91 L. T. 750, 

l6 (c)°7/ra«y v. 1 Gbnry(Lord) (1872), 7 Ch. App. 777, 802 (affirmed (187-1), L.R: 7 

II. L. 102 on othor grounds), approving Raslulull v. Ftrd (1800), L. E. 2 T'tp 


10 (’/) Row v. Bouverie , [1891] 3 Ch. 82, C. A. (sco especially per Bowkx. L.J., at 
p. i06), following Freeman v. Cooke (1848), 2 lixcli. 051 (conflicting statements), 
approved, I Vhitechurch {George), Ltd. v. Cavanagh, [1902] A, O, 117, 145 , he 
Lewis, Lewis v. Lewis, [1901] 2 Oh. 650, C. A. ; Onward Building Society v . 
Smithson, [1893] l Oh. 1 (representation contained in a deed). 

((/) Co. Lilt. 352 a. . 

(h) Low v. Bouverie , supra ; compare McKenzie v. British Linen Co. (1 881;, 6 
App. Gas. 82 ; British Linen Co. v. Cowan (1906), 8 F. (Ot. of Seas.) 704- (more 
silence no estoppel unless duty to communicate); Scar/e v Halifax (1840), 7 
M & W 288 (sheriff’s return that ho had levied of the plaintiffs goods 10* 
does not’ affirm that £30 further, paid for charges, was the plaintiff’s money). 

(i) Weiner v. Gill, [1905] 2 K. B. 172, 183 (applying Fan/uhnrson Brothers & 

Co. v. King, & Co., [1902] A. O. 325) ; affirmed, [1906] 2 K 1J 574 ; Meggy v. 
Imperial Discount Co. (1878), 3 Q. 15. 1). 711, 0. A.; Brice v. Grom, (1848), 2 
Exch. 512; sco also Kingsford v. Merry (1856), 1 II. & N. 503, ltx. Oh. ; con- 
sidered in Henderson <fe Co. v. Williams, [1895] 1 Q. 15. 521, 0. A. ; Johnson v. 
Credit Lyonnais Co. (1877), 3 0. P. II. 32, O. A. ; Hollins v. TWer (1875), L. E. 
7 H. L. 757, 764; Truman v. Attenborough (1910), 54 Sol. Jo. 682; and see as 
to unauthorised dealings by trustees, p. 393, post. T j 

(k) Brocldesbif v. Temperance Building bociety, [1895] A. U. 1/3, per Lord 
Hersckell L.G., at p. 180, following Martinez v. Cooper (1826), 2 Russ. 198; 
and see Lloyds Bank , Ltd. v. Bullock , fl896] 2 Oh. 192 ; Colonial Bank v. Cady 
and Williams (1890), 15 App. Gas. 267. 

U) Bowes v. Foster (1858), 2 JL & N. 779 } followed, Taylor t. Bowers (18 1 6), 
1 Q. B. D. 291, 298, G. A. 

{m) Compare note (. 7 ), p. 327, anfc. 
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Shot. 2. Thus, a corporate body cannot be estopped from denying that they 
Estoppel by have entered into a contract which it was ultra vires for them to 
Represents- make (»i). No corporate body can be bound by estoppel to do 
tion. something beyond its powers (o), or to refrain from doing what it 
is its duty to do (p ) ; and the same principle applies to individuals. 
No person can by his conduct, or otherwise, waive or renounce a 
right to perform a public duty, or estop himself from insisting that 
it is right to do so ( q ). And a married woman protected by a restraint 
on anticipation cannot, either by deed or innocent representation, 
nor (it seems) even by fraudulent representation, or admission 
resulting in a judgment ( r ), estop herself from denying facts which, 
if true, would put an end to the restraint (s). 

Irregularities. 538. A distinction must be made between acts which are ultra 
vires and those for the validity of which certain formalities are 


(n) Canterbury Corporation v. Cooper (1000), 100 L. T. 507, C. A. ; Brit ink Mutual 
Banking Co . v. Charnwood Forest Bad. Co. (1887), 18 Q. 13. I)., 714, C. A., per 
Bowen, L.J., at p. 718; compare Markham and Darter* a Case, [1809] 1 Ch. 
414, 431 (affirmed without discussing this point [1899] 2 Ch. 480, C. A.); 
A.-G. v . Dublin Corporation (1841), 1 Dr. & War. 545. But although a man 
cannot be estopped from denying the existence of a contract which is prohibited, 
or made illegal, by Act of Parliament, this docs not apply whoro penalties aro 
attached if it is not made in a certain way. Therefore a member of a mutual 
insurance company may be estopped from pleading, in an action for calls, that 
they wore for losses paid on contracts which were unstamped and not contained 
in a policy (Bartow Mutual Ship Insurance Co. v. Asliburncr (1885), 54 L. J. 
(q. b.) 377, 0. A.) ; compare Re Coltman , Coltman v. Co/tman (1881), 19 Ch. D. 
64, O. A. 

(o) British Mutual Banking Co. v. Charnwood Forest Bail . Co., supra, 
per Fry, L.J., at p. 710. This principle was applied (but with doubt, ami as 
tho Court of Appeal held in the circumstances, wrongly) by Vaughan 
Williams, J., in Bishop v. Balkis Consolidated Co. (1890), 25 Q. B. D. 77, 84; 
affirmed on other grounds, ibid., p. 512, C. A. ; see p. 411, post. 

(p) Islington Vestry v. Hornsey Urban Council , [1000] 1 Ch. 095, C. A. 

(q) MacAllisier v. Rochester (Bishop) (1880), 5 C. P. D. 191. But a local 
authority may, by a notice which is intra vires, intonded to be acted on or not 
at the receiver’s option, conclusively elect to proceed in a particular w r ay if it 
is not complied with (U<»dd v. Bacup Local Board (1881), 50 L. J. (m. c.) 44). 
Stephen, J'., speaks of th s as estoppel, but there was no representation of any 
fact. 

(r) Bateman (Lady) v. Faber , [1898] 1 Ch. 144, C. A., per Bindley, M.B., at 
p. 149, pet ' Vaughan Williams, L.J., at p. 151. 

(s) Ibid., per Bindley, M.R. ; distinguished in Macnaghtcn v. Paterson, 
[1907] A. C. 483, P. C., but without touching tho principle (see ibid., at 
p. 492). At common law a married woman could not, by describing herself 
as widow on a negotiable instrument, estop herself from pleading coverture 
(Cannam v. Farmer (1849), 3 Exch. 098). But (apart from restraint on antici- 
pation) a married woman who had contracted as a feme sole was estopped 
in equity from denying that sho had charged her separate estate (McHenry y. 
Davies (1870), L. It. 10 Eq. 88 ; following Johnson v. Gallagher (1861), 3 l)e G. F. 
& J. 494, 521, C. A.) ; and, because of the fraud involved, a disability was not 
in equity an excuse for knowingly standing by and allowing money to be paid 
for an interest in proporty in ignorance of the true title (Savage v. Foster 
(1723), 9 Mod. Rep. 35) ; see p, 397, post, and title Equity, ante. On tho same 
principle, an infant cannot (nor at common law could a married woman before 
the Married Women’s Property Acts; see Earle v. Kingscote, [1900] 2 Ch. 58 o, C. A.) 
be made liable for a fraudulent representation, e.g,, that he is of age, inducing a 
contract (Johnson v. p, je (1665), 1 Sid. 258, cited in Stikeman v. Dawson (1847), 1 
De G, & Sin. 90, 113 ; 'see titles Husband and Wife ; Infants and Children, 
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necessary. In the latter case persons dealing without notice of any 
informality are entitled to presume omnia rite esse acta (t). Accord- 
mgly a company which, possessing the requisite powers, so conducts 
itself in issuing debentures as to represent to the public that they 
are legally transferable, cannot set up any irregularity in their 
issue against an equitable transferee for value who has no reason 
to suspect it (a). 

539. A representation will be deprived of any effect as an 
estoppel if the making of it has been contributed toby some breach 
of duty on the part of the person seeking to take advantage of it. 
Ihis principle is not confined to cases of wilful misrepresentation 
by such pei sons. No representation can be relied on as an estoppel 
if induced by the concealment of any material fact on the part of the 
person who wishes to use it as such ; and if the person to whom it is 

made knows something calculated to influence the other to hesitate 

or seek further information, and has withheld that knowledge, the 
representation ought not to bo treated as an estoppel ( b ). And the 
same principle has been applied where there has been perfectly 
innocent conduct amounting to a misrt presentation (c), inviting 
the conduct relied on as an estoppel ; but whether in this caso it 
rests upon the doctrine of “ estoppel against estoppel” (d), or upon 


(t) Royal British Bank y. Turquand (185(5), 6 E. & B. ">‘>7, Ex. Ch. ; Re Land 
Credit Co. of Ireland , Ex parte Overend , Carney Co. (1809), 4 Ch. App. 4G0 ; 
Muhony y. East Holy ford Co. (1875), E. E. 7 If. L. 8(59; County of Gtoturtlcr 
Bank v. Rudry Merthyr Straw and House Coal Colliery Co., [1895] 1 Ch. 
629, C. A. ; Biggerstaffe v. RoiuatCs Wharf , Ltd., [189(5] 2 Ch. 95, C. A. ; dis- 
tinguish Brenner Industrial Bank , Ltd. y. Carlton Manufacturing Co., Ltd., and 
Crabtree , Ltd., [1909] 1 1C. B. 10G. 

(a) Re Romjord Canal Co., Bocock's Claim, Trickell's Claim, Cara us Chum 
(1883), 24 Oh. D. 85, applying Eountaine v. Carmarthen Rail. Co. (1868), E. E. 
5 Eq. 31G (irregularity cannot ho set up against an original holder who ha* a 
light to presumo that the issue was icgular, which lie would not have if tho 
issue weie ultra vires) ; Webb v. Herne Bay Commissioners (1870), E. E. 5 Q. B. 
642, whero the plaintiff waB tho legal assignee; compare ILgys y. Assam Tm 
Co. (1869), E. E. 4 Exch. 387, whore tho company having dealt with tho 
plaintiff assignee on the footing that debentures were assignable free from 
equities, were estopped from asseiting their right to sot off calls duo from tho 
assignor. But though a company may be estopped from fallowing that the 
issuo of certain debentures was invalid, the holders of admittedly valid deben- 
tures issued before the estoppel arose are not affected by if, and as against 
thorn tho holders of tho invalid debentures will bo postponed, although their 
security purports to rank pari passu with the valid issue (Moirall v. Castle St< el 
and Iron Works Go. (1886), 34 Oh. D. 58, 63, 0. A. ; distinguished, Robinson v. 
Montgomeryshire Brewery Co., [1S9G] 2 Oh. 841, 819, wlioio tho validity of tho 
dobenturos was not in question). 

( b ) Whiter hutch (George), Ltd. y. Cavanayh , [1902] A. C. 117, per Lord 
Brampton, at p. 145 ; approved and followed, Barter v. Moore, [1904] 2 Ch. 
307 (trustee lulled into soourity before making erroneous statement that trust 
fund was unincumbered). 

(c) This was one of tho grounds of docisiou in Simm v. Anglo-American Tele- 
graph Co. (1879), 5 Q. B. I). 188, 0. A., as explained in Balkis Consolidated Co. v. 
Tomkinson , [1893] A. 0. 396, by Lord IIersouell, L.O., at p. 406 ; see also 
per Lord Maonaghten, at p. 411, approved by Lord Davey in Ruben v. 
Great Fingall Consolidated, [1900J A. 0. 439, at p. 446; and soo p. 410, 
post . 

{d) See Dixon v. Kennaway tfc Go. t [1900] 1 Ch. 833, per Earwei.l, J-, ut 
j>. 840. 
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Estoppel by 
Representa- 
tion. 
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that of “ implied warranty,” or contract to indemnify, appears to 
bo open to question ( e ). 

540. It is not necessary that the representation should be 
false to the knowledge of the party making it, though in the early 
cases this appears to have been the law (/), provided that (i.) it is 
intended to be acted upon in the manner in which it was acted 
upon, or (ii.) the person who makes it so conducts hiinsolf that a 
reasonable man would take the representation to be true, and believe 
that it was meant that he should act upon it in that manner (g) ; 
and it lias been added that the doctrine of estoppel by representation 
ought not in most cases to be applied unless the representation is 
such as to amount to the contract or licence of the party making 
it ( h ), An unfounded assumption may form the basis of estoppel, 
though neither party believed it to be true, but both have knowingly 
acted upon a conventional hypothesis. “ Where two parties 
agree that a commercial instrument shall be taken as founded on a 
certain fact, and the position of one by that agreement is altered, 
tho other ought not to be admitted to deny it ” (i). 


(<’) See Ruben v. Great Fingall Consolidated , [1906] A. (J. 439, per Lord Davey, 
at p. 446, citing Sheffield Corporation y. Hard ay , [1905] A. 0. 392. 

(/) Gale v. Linda (1687), 1 Vein. 475 ; lilontefiori v. MonteJ'wri (1762), 1 
Win. 13!. 363; Neville v. Wilkinson (1782), 1 Bro. 0. C. 543; cited in Jordan v. 
Money (1854), 5 II. L. Cas. 185, at p. 212. 

(</) Freeman v. Cooke (1848), 2 Exck. 654, 663 (explaining tho rule in rickard 
v. Sears (1837), 6 Ad. & El. 469, 474), approved in Jordni v. Money , supra; 
Sheffield and Manchester Hail, Co, v. Woodcock (1841), 7 M. & W. 574, 583; 
Howard y. Hudson (1853), 2 E. & 13. 1 ; Swan y. North British Australasian Co. 
(1863), 2 II. & 0. 175, 181, Ex. Ch., and see per Cockrurn, O.J., at p. 188 ; 
Citizens' Bank of Louisiana v. First National Bank of New Orleans (1873), L. R. 
6 II. L. 352, 360; M' Benzie v. British Linen Co. (18S1), 6 App. Cas. 82; Surat 
Chunder Dcy v. Gopal Chinnier Lain (1892), 56 J. 1\ 741, P. 0. ; and see CornUh 
v. Ahinytnn (1859), 4 II. & N. 519, approved in Thomas v. Brown (1876), 1 
Q. 13. D. 714, 722; Carr v. London and Ncdh Western Hail. Co. (1875), L. It. 
10 0. P. 307, 316, 317, approved in Coventry v. Great Eastern Rail. Co. (1883), 1 1 
Q. 13. J). 776, (J. A. ; Seton y. Lafone (1887), 19 Q. ]3. 1). 68, (J. A. ; Farquh arson 
Brothers ,fc Co. v. King cfc Co., [1901] 2 1C. 13. 697, 7 1 3, C. A. (revorsed, [1902] A. 0. 
325, without touching this point) ; see Re Bentley (/A nry) cfc Co. and the Yorkshire 
Breweries , IM. t Ex parte llarriaon (1893), 69 L. T. 201, C. A. The language of 
Biiett, J., in Carr v. London and Earth Western Hail. Co $upra> imports that 
where tho representation is false to the knowledge of the party making it, it 
is not necessary that he should intend it to he acted on. Although the inten- 
tion, or couduct from which it maybe reasonably inferred, is certainly necessary 
to found an action of docoit (soe title Tort), this language is consistent with that 
used by Parke, B., in Freeman v. Cooke , supra , who does not, howover, lay down 
the rule in terms. Tho point is not, perhaps, important, since where a deliberately 
false statement is acted on thore is usually little difficulty in inferring the 
intontioii that it should bo, and where the intention is made out, and the 
intended result follows, the person who made the representation is not permitted 
to question that it contributed to tho result ( Smith v. Kay (1859), 7 II. L. Ohs. 
750, 759, 770; followed in Gordon v. Street , [1899] 2 Q. 13., 641, 646, 0. A.). 
A mere puffing exaggeration of value by a vendor in negotiating a sale is not, 
in the abs mice of fraud, a representation which he is afterwards estopped from 
denying (Martin v. Douglas (1867), 16 W. R. 268). 

(h) Freeman v. Cooke, supra , at p. 664, approved in Clarke and Chapman v. 
^/7ar< (1858), 6 II. L. Cas. 633, 656; applied m Palmer v. Moore, [1900] A. 0. 
293, 298, P. 0. (representation of inability to contribute to expenses of a mine, 
agreement or licence to co- adventurers to work it for their own benefit). 

(0 Aahpitel v. Bryan (1863), 3 B. & S. 474, per Crompton, J., at p, 492; 
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541. Iho representation must have been actod upon as Skot. s. 
true (ft) by tho party to whom it was made (J) (including in this Estoppel by 
expression a member of the public, or of a class, where it was Representa- 
mado to tho public or to a class of persons, e.g., to the customers tion. 
of a particular firm (m) ). A representation made to one person, Musth^e 
ana acted on by hitn, cannot be taken advantage of by auothev to been acted 
whom it was not made and who has not acted on it(u). And it is upon b y the 
not sufficient that the party complaining acted in a manner con- ’whomTt 
sistent with the truth of the representation if it appears that he was made, 
was not influenced by it (o). But if he really has relied upon the 
truth of the representation it is no answer to say that if he had 
thought about it lie must have known that it was untrue ; tho 
representation itself was what put him off his guard (p). 

A representation does not, by reason of having beon acted on, 
become irrevocable ; there is nothing to prevont the party who 
made it from withdrawing it and requiring the other, for the future, 

to act as if it had not been made ( q ). 


affirmed (1864), 5 13. & S. 723, lilx. Oh. (bill drawn and iiiduvsod by arrangement 
between tho parties in tho namo of a dead person) ; compare G/cnie v. Smith, 
[19071*2 K. 11. f)07 ; affirmed on somewhat different grounds, [1908] 1 1C. 13. 
263, 0, A.; and see tho judgment in At Gance v. London and North Western 
Rail. Go. (1861), 3 IL & C. 313, 345, Ex. Oh. 

(/c) In the class of cases last refer red to, whero tho pavtios have agreed to 
assume a conventional state of facts, tho words ‘‘ as truo '* must be understood 
as moaning “ as if it were true.” In all other cases the truth of tho representa- 
tion must be relied upon. 

(l) Freeman v. GW«?(1S48), 2 Ex oh. 654; Howard v. Hudson (1853), 2 E. & 13. 1 ; 
Edmundson v. Thompson (1861), 31 L. J. (ex.) 207. An ordinary receipt docs 
not as botweou immediate parties estop tho person who gavo it from showing 
that tho money was not paid ( Skaiftt v. Jackson (1821), 3 13. & 0. 421 ; Graves v. K<j 
(1832), 3 13. <& Ad. 313; Bowes v. Foster (1S58), 2 11. & N. 779), though it might 
do so as against a third party who had acted in reliance on it ; Oliver v. Nautilus 
Steam Shipping Go ., [1903] 2 K. B. 639, 0. A., per Vaughan Williams, L.J., at 
p. 618; Elb'n v. (treat Northern Rail. Go. (1901), 17 T. L. li. 453, 0. A. (receipt 
evidence of accord nnd satisfaction) ; Hurlclc v. London County Council (1910), 

26 T. L. 11. 580, 581 ; King v. Smith , [1900] 2 Ch. 425; distinguish, however, 
tho casos of agents charging themselves in account, hoc p. 388, post. Com- 
pare Moss v. London and North Western Rail. Go. (1874), 22 W. R. 532 (payment 
to a contractor of money which is duo on completion does not estop him 
from denying that the work was complete). It is not enough that a person to 
whom an untruo representation was inado acted upon it as truo after ho hail 
notice that it was not ( Dunston v. Paterson (1857), 2 0. B. (n. s.) 495). 

(m) See Swan v. North British Australasian Co. (1803), 2 H. & 0. 175, Ex. (Ik., 
per Blackburn, J., atp. 182. 

(?>) Jfeane v. Rogers (1829), 9 B. & 0. 577, 586 ; R. v. Arnhergate etc. Rail. Co. 
(1853), 1 E. & 13. 372; Miles v. Mcllwraith (1883), 8 App. Gas. 120, 134, P. C., 
approving Freeman v. Cooke , supra , Far quit arson Brothers & Go. v. King <£ Go., 
[1902] A. C. 325, 341 ; Burgis v. Constantine, [1908] 2 K. B. 484, 499, 500, 0. A. 

(o) Lebeau y. General Steam Navigation Go. (1872), L. R. 8 C. P. 88 (represen- 

tation as to contents of case not relied on by mastor, who signed bills of lading 
“contents unknown”); Markham and Darter's Case , [1899] l Oh. 414, 430; 
affirmed without discussing this point, [1899] 2 Ch. 480, 0- A. ; Cropper v. 
Smith , (1884) 26 Ch. D. 700, C. A. ; affirmed without discussion (1885), 10 
App. Cas. 249 (statement as to novelty in petition for letters pa.tont) ; and see 
Russo- Chinese Bank v. Li Yau Sam , [1910] A. 0. 174, P. 0. ; Mordaunt Brothers 
v. British Oil and Cake Mills, Ltd. (1910), 51 Sol. Jo. 054. & 

(p) Bloomenthal y. Ford, [1897] A. O. 156, per Lord Herschell, L.C., at 
pp. 168 — 170. 

(q) White v. Greenish (1861), 11 C. B. (N. S.) 209, 232. 



884 


Estoppel. 


Sect. 2. 

Estoppel by 
Representa- 
tion. 

And in the 

manner 

intended 


Parly 

misled must 
have snJTenn 
prejudice. 


It must have been acted on in the manner in which it was meant 
to bo acted on, or in such manner as a reasonable man would suppose 
it was meant to be acted on (r). A railway company’s advice note 
to a consignee is not intended to be acted upon by his celling the 
goods (s), but the company must be supposed to know that delivery 
orders in the usual form are documents with a mercantile meaning 
attached to them, and may have credit given to them as documents 
of title (t). So those who issuo bills of lading must be supposed to 
contemplate that purchasers of the goods therein described will act 
upon the statements they find there (a). 

542. It is further necessary to estoppel by representation that 

in acting upon it the party to whom it was made should have altered 
his position to his prejudice (b). A representation made to a person 
after he has altered his position cannot give rise to an estoppel, 
though if made earlier, and acted on, it might have done so (c). 
But it is a sufficient alteration of position if he is induced by the 
representation to take no step to protect himself, or to retrieve his 
position until, owing to the insolvency of some person against 
whom he has a remedy, or for other reason, it is too late (d). The 
mere payment of money under a mistake of fact induced by the 
representation in circumstances where there is not the slightest 
difficulty in getting it back is not such damage or prejudice as will 
give rise to an estoppel («) ; but the parting with money, and being 
out of it for a certain period of time, coupled with the trouble and 
possible expense of establishing the right to get it back, may 


(r) Freeman v. Cooke (184S), 2 Excli. 654; Gill man, Spencer & Co. v. Carbutt 
& Co. (1889), 61 L. T. 281, 282, 283, C. A. 

(a) Carr v. London and North Western Hail. Co. (JS75), L. R. 10 C. P. 307, 
317 ; compare Farmeloe v. Bain (1876), 1 0. P. J). 445. 

(£) Coventry v. Great Eastern Rail. Co. (18£3), 11 Q. B. D. 776, G. A. 

(«) Campania Naviera Vasconzada v. Chur Ji ill and Sim, [1006] 1 K. B. 287, 
247 ; Howard v. Tucker (1831), 1 B. & Ad. 712. 

(b) Freeman v. Cooke, supra , at p. 683 ; Newton v. Liddiard (1848), 12 Q. B. 
924; Carr v. London and North Western Rail. Co. (1875), L. 11.10 C. P. 
307, 317, 318; Mac.Farlane v. G'annacopulo (1858), 3 II. & N. 860; Re Collie, 
Ex parte Adamson. (1878), 8 Oh. D. 807, 817, 0. A.; Simm v. Anglo-American 
Telegraph Co. (1879), 5 Q. B. 1). 188, 20S, 0. A. ; Whiter.hurch (George), Ltd. v. 
Cavanagh, [1902] A. 0. 117, 135; Bell v. Marsh , [1903J 1 Ch. 528, 543, 0. A. ; 
Imperial Bank of Canada v. Bank of Hamilton, [1903] A. 0. 49, P. 0.; Re Lewis , 
Lewis v. Lewis , [1904] 2 Oh. 656, 0. A. 

(ft) Horsfall v. Halifax and Huddersfield Union Banking Co. (1883), 52 L. J. (cit.) 
599 (defendants after the plaintiff had made advances on the shares of one of its 
shareholders told him that they had no charge on them ) ; M'Kenzie v. British 
Jyinen Co. (1881), 6 App. Cas. 82, 109 (supposed drawer of forged bill, on 
learning of the forgeiy after the bank nad made advances, omitted to give 
prompt information); Morrison v. Universal Marine Insurance Co. (1873), L. R. 
8 Ex eh. 197, Ex. Ch. (underwriters, after loss of ship became known, delayed 
repudiation of policy) ; compare Bell v. Marsh , [1903] 1 Ch. 528, C. A. 

(d) Knights v. Wijjfen (1870), L. R. 5 Q. B. 660; discussed, Simm y. Anglo- 
Anurican Telegraph Co. (1879), 5 Q. B. D, 188, 212, C. A. ; and followed, Dixon 
V. Kennaway & Co., [19U0] 1 Ch. 833 ; and seo Ogilvie v. West Australian Mort- 
gage and Agency Corporation, [1896] A. C. 257, P. 0. 

(«) Carr v. London and North Western Rail. Co., supra, at pp. 317, 318, as 
explained in Campania Naviera Vasconzada v. Churchill and Sim, supra, per 
Channel!., J., at p. 250. 
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amount to an alteration of position to tho payer’s prejudice within 
the rule (/). 

543. When prejudice or damage is made out, the oilier circum- 
stances being such as to create an estoppel, its consequences avo 
not necessarily measured by the amount of prejudice or damage 
sustained. Thus, if a customer of a bank is estopped from 
asserting that a cheque with which he has been dobited is a forgery, 
by bis neglect to give such timely information as would havo enabled 
the bank to have recourse to tho forger, the debit will stand for the 
whole amount, and not for so much only as would havo boon 
recovered from the forger had tho customer not allowed the hank 
to remain in ignorance of the facts (g ) ; and in an action of trover 
founded on an estoppel the plaintiff is entitled to the full value of 
the goods, though it may be more than tho actual damage sustained 
by the representation ( h ) ; and one who, in an action against ship- 
owners for delivery of goods in a damaged condition, succeeds by 
reason only that the latter are estopped from denying that tho goods 
wore “shipped in good order and condition,” can recover the whole 
of the damage which on delivery the goods were found to havo 
suffered, without regard to tho fact that ho has a right, which 
he may still exercise, to recover the same damages from tho 
shippers (i). 

544. A representation made by an agent wdll bo as effectual for 
the purpose of estoppel as if it had boon made by his principal ; 
thus, a company may be estoppod by ropresontations mado by its 
officer in the ordinary way of business (k). But it is equally clear 
that no estoppel can arise from the representation of an agent, 
unless it is within his actual or ostensible authority to make it (fy. 
And the knowledge of the agent, acquired when acting within tho 
scopo of his authority, is that of his principal, so that the latter 


(/) Campania Navi era Vasconzacla v. Churchill and Sim , [1900] 1 K. B. 237, 250, 
(g) Ogilvie v. West Australian Mortgage and Agency Corporation, [1890] A. 0. 
257, 270, P. 0. ; compare M'Kenzie y. British Linen Co. (1881), G Apj». Cate 62, 
100. As to tho right to recall a representation before being further acted upon, 
see White v. Greenish (1801), 11 0. B. (n. &.) 209. 

(7i) Henderson <fc Co. y. Williams , [1895] 1 Q. B. 521, C. A. 

(i) Campania Navura Vasconzada v. Churchill and Sim , supra, at pp. 250, 
251, following Henderson & Co. v. Williams , supra. 

(k) See, e.g ., Bishop v. Ilalkis Consolidated Co. (1890), 25 Q. B. 1). 512, 0. A. ; 
Manchester and Oldham Bank v. Cook & Co. (1883), *49 L. T. 674 (bank manager). 
Soe further as to estoppel on companies, p. 408, post. 

(/) Barnett v. South London Tramways Co. t (1887), 18 Q. B. P. 815, 0. A., 
quoting Norlands v. National Employers Accident Association (1885), 54 
L. J. (Q. B.) 428, G. A. ; approved, Whitechurch (George), Ltd. v. Cavanagh, [1901] 
A. C. 117, 124; Ruben v. Great Fin gall Consolidated , [1900] A. 0. 439 (all these 
cases relate to secretaries of companies, whose authority to make representations 
is very limited) ; Postmaster- General v. Gi'een (1887), 51 J. P. 582 (post office 
clerk). Tho master of a ship has authority to rnako statements in a bill of 
lading as to the condition of tho goods ( Compania Naviera Vasconzada y. Churchill 
and Sim , supra; and whether freight is payable or not ( Howard y. Tinker 
(1831), 1 B. A: Ad. 712) ; but no one may assume that he has authority to sign 
for goods which havo not been shipped ( Grant v. Norway (1851), 10 C. B. 005) ; 
or to make representations as to their quality (Cox v. Bruce (1886), 18 Q. B. I). 
147, O. A.). 
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cannot be heard to say that in malting a representation, or pursuing 
a course of conduct relied on as such, he did so in ignorance of 
facts so known to the agent (m). But this knowledge will not be 
imputed when the agent has been acting in fraud of the principal 
for the benefit of himself and the party seeking to set up an 
estoppel (h). 

Suu-Sect. 2. — Estoppel by Statement. 

545. Estoppel by actual statement is probably less common 
than estoppel by conduct or negligence. Instances occur, however, 
in every department of affairs, and are too miscellaneous to 
classify (o). 


(m) Wing v. Harvey (185 1), 5 De G. M. & G. 2G5, C. A. ; Bawtlen v. London , 
Edinburgh , and Glasgow Assurance Co., [1892] 2 Q. 13. 531, 0. A. ; followed, Hough 
v. Guardian Fire and Life Assurance Co. (1902), 18 T. L. 13. 273 ; I folds worth v, 
Lancashire and Yorkshire Insurance Co. (1907), 23 T. L. U. 521 (premiums 
retained by company-, the collecting agent having knowledge of facts which 
would invalidate the policy); Dedey v. Lloyds Bank, [1910] 1 (Jh. 648, 672, 
680, 0. A. (If tho facia bo known, ignorance of their legal consequence is 
immaterial.) 

(n) Be Biggar and Bock Life Assurance Co. (1901), 85 L. T. 636, following 
New York Life Insurance Co. v. Fletcher (1886), 117 United Stntos Reps. 519; 
boo, generally, title Agency, Vol. 1., pp. 158, 192, 202. 

(o) Tho following cases, in addition to many already cited, may bo referred to 
as examples : — Richards v. Johnston (1859), 4 II. & N. 660 (false statement as to 
ownership of goods); Set on v. Lafone (1887), 19 (I. B. 1). 68, 0. A. (erroneous 
statement- by warehousemen that certain goods lay at their warehouse, and were 
liablo to bo sold for charges, whereupon the plaintiff bought hack the warrant 
from the person who hold it) ; Woodley v. Coventry (1863), 2 II. & (J. 164 ; Knights 
v. Wijj'en (1870), L. R. 5 Q. 13. 660 (vendors of unappropriated goods estopped by 
statements recognising delivery ordors as correct from denying that proport y 
passed); M'Cance v. London and North Western Bait. Co. (1861), 7 il. & N. 
477 ; adirmed (1861), 3 11. & (J. 343, Ux. Oh. (false declaration as to value of 
horses tenderod for carriage. The grounds of decision in the two courts, though 
not inconsistent, wero not tho same) ; Van Ilassdi v. Sack, The Twentje (1859), 
13 Moo. P. 0. 0. 185 (shipping agents estopped by their accounts from appio- 
priuting certain freights to tho prejudice of their principals, who, after settling 
with the owners on the footing of those accounts, became purchasers of the 
ship) ; Harris v. Truman (1882), 9 Q. 15. D. 204, 0. A. (agent who fraudulently 
represented that goods bought for himself were bought for his principals, and 
thereby obtained money to pay for them, estopped from saying that the goods 
wore his, which estoppel bound his trustee in bankruptcy) ; Middleton v. Pollock , 
Ex parte Wither all (1876), 4 Cli. D. 49 (solicitor after advising client that he had 
invested his money on mortgage, estopped from denying that it was part of 
a larger sum invested on moitgage in the solicitor’s name, so that tho client 
gained priority in administration) ; Deutsche Bank ( London Agency) v. Bei'iro 
tfc Co. (1895), 73 L. T. 669, C. A. (bankers, agonts for collection of bill of 
exchange, having advised their indorsers (also agents) that tho bill had beon 
collected, and paid them tho supposed proceeds, estopped after the latter had 
credited their principals from proving that the money was paid by mistake) ; 
Manchester and Oldham Bank v. Cook & Co. (1883), 49 L. T. 674 (bank estopped 
by its manager’s representation, ho having authority to arrange loans, that the 
board had approved a proposed loan, made subject to their approval); Keith v. 
Oancia (R.) Qo., Ltd., [1904] 1 Oh. 774, 0. A. (representation in licence to 
assign that mortgagee, who had foreclosed, was the person in whom the reversion 
on a sub-lease created by tho mortgagor, before the Conveyancing and Law 
of Property Act, 1881 (44 & 45 Viet. c. 41), was vested, relying on which the 
sub-lessee had assigned, and his assignee had accepted the assignment). As 
to statements by warehousemen recognising the title of transferee of goods, see 
Henderson & Co. v. Williams, [1895] 1 ft. B. 521, C. A.; and p. 408, post It 
has been held that a person who makes application for shares m a company in 



Part V.— Estoppel in Pais. 


887 


846. As a class, perhaps, the most important are those state- Soot* 2 . 
ments which occur in documents to which credit is given in Estoppel by 
mercantile dealings as the iudicict of title to goods (jp), and of which R^presenta - 
the bills of lading may be regarded as typical. Long before the Bills tion. 
of Lading Act, 1855 (q), it had been held that a shipowner was inbiiiaof 
estopped as against the assignee of a bill of lading by an erroneous ladies- 
statement therein that freight had been paid in advance (r), and 
the principle has recently been applied to the statement that goods 
had been shipped in good order and condition (s) ; and now by 
virbuo of that Act there is a statutory estoppel on the master or 
other person signing the bill of lading, against a consignee or 
indorsee for value without notice, from denying the shipment of the 
goods thereby represented to have been shipped ((). 

547 . Another important class of estoppels resulting from actual in transfer# 
statement arises upon transfers of Bhares and conveyances of real aud convey- 
property, containing an acknowledgment of the receipt of purchase- ancea ‘ 
money, upon which purchasers for value without notice of non-pay- 
ment are entitled to rely ; these, however, belong rather to the 
subject of estoppel by deed (a). 


a fictitious name, upon which application shares aro granted, is estopped from 
denying that he is a shareholder, and liable to contribute as such {lie Central 
Klondike. Gold Mining and Trading Co., Suvigrn/s Can* (1808), 5 Mans, 336, 
following Tagh and Sharman's Case (1872), L. K. 18 Eq, 500 (application m 
name of peison under disability)). But estoppel was nub mentioned in the latter 
case; and it seems that it is not the tme ground for the decisions, for 1 ho share- 
holder was prevented, not from contradicting, but from allinniiig, his original 
misrepresentation. The principle involved seems rather to be “ at res magis 
valent" v to.; compare Kelner v. Baxter (i860), h. R. 2 0. J\ 17J. A person 
named in an invoice, not. intended to be a contract, as the seller of goods, is nqt 
estopped against one who has not been misled horn denying that ho was so 
( Holding v. Elliott (1800), 5 H. & N. 117, dissenting from Jones v. Littledale 
(1837), G Ad. & El. 4S6). 

(2>) As to delivery orders, seo Coventry v Gnat Eastern Rail. Cm (1883), 11 
Q. 13. I). 770, (J. A. ; Henderson & Co. v. Williams, [1895] 1 Q. 13. 521, 525, 
529, 0. A. ; Woodley v. Coventry (1803), 2 11. & C. 161 ; distinguish Carr v. 
London and North Western Bail. Co. (1875), L. R. 10 0. 1\ 307, 317; Farmdoe 
y.Baiu (1876), 1 0. 1\ 1). 445, 150, where it was pointed out that the documents 
relied on had no locognisod mommtile significance. 

(q) 18 & 19 Yict. o. Ill, s. 3 ; see title Huipprira and Navigation. 

(r) Howard y. Tucker (1831), 1 13. & Ad. 712. 

(s) Campania Naviera Vasconzada v. Churchill and Sim, [1906] 1 E\ 13. 237. 

(2) This statutory estoppel does not bind the owner [Brown v. Towdl Coal Co, 

(1375), L. 11. 10 (J. P. 562, Applying McLean and Hope v. Fleming (1871), L. R. 
2 Sc. & Div. 128), but the bill of lading is evidence (Smith ifc Co. v. Bedouin 
Steam Navigation Co., [1896] A. 0. 70), and may by agicemcnt be conclusive 
evidenco against him ( Irishman v. Christie (1887), 19 Q. 13. 1). 333, 0. A.). Nor 
is the master, in an action for lump sum freight against an indorsee, estopped 
by the statement of weight in the bill (at least whore it is merely matter of 
measurement, which may vary after the goods are put on board) from proving 
that he delivered all the goods that were shipped (Blanchet v. Powell's Llantivit 
Collieries Co. (1874), L. R. 9 Exch. 71), though it might bo otherwise in an action 
for short delivery (ibid. , p. 77). Ana in an action for non-delivery the person 
signing it is not estopped from showing that mere identification marks woro 
incorrectly stated in the bill of lading. If the identity of the goods can be 
established by other moans, such marks become immaterial (Parsons v. N<w 
Zealand Shipping Co., [1901] 1 K. 13. 548, 0. A.); and see title SmrPiNG and 
Navigation. 

(a) Jtimmer v . Webster, [1902] 2 Ch. 163, citing Rice v. Rice (1854), 2 Prow. 
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548. A somewhat special case of estoppel by statement occurs 
in regard to agents accounting to their principals. An agent who 
in his account makes a false statement either increasing his 
apparent receipts ( b ), or reducing his apparent expenditure so as to 
swell liho credit (c)) or diminish tho debit of his principals, docs so at 
his peril, and is not at liberty, unless he shows that it was by 
mistake, afterwards to recover the amounts from them, and this 
though it does not appear that they have acted on his erroneous 
statement. If it is shown that they have done so, the same result 
follows on the ordinary principles of estoppel (d). 

Sub-Seot. 3 . — Estoppel by Conduct . 

549. The question whether a course of conduct, negligent or 
otherwise, amounts to a representation, or is such as a reasonable 
man would take to be a representation meant to be acted on in a 
certain way, must vary with each particular case; and, with certain 
exceptions, no general rules can bo laid down for answering it. 
The acceptance of money paid in consideration of the existonco of 
a certain state of things often estops the receiver, in the absence of 
some cause unknown to him entitling him to terminate it, from 
denying tho existence of that state of things, and affords conclusive 
evidence of a waiver of any objection to the contract or other 
matter in respect of which it is paid. Thus tho acceptance of 
premiums with knowledge of circumstances entitling the insurer 
to avoid the policy estops him from averring that for that reason it 
is not a valid policy (tf). But the acceptance of money is by no 


73, 83; Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
bs. 55, 5G; Hunter v. Walters (1871), 7 Ch. App. 75; King v. Smith, [1900] 2 
Oh. 425; Lloyds Hank, Ltd. v. Mullock , [1890] 2 Oil. 192 ; see til lo Deeds and 
Other Instruments, Vol. X., p. 404. As to estoppel on a company by a state- 
ment on a certificate for shares that they were fully paid up, see IHoomenthal v. 
Ford, [1897] A. 0. 150; Christchurch Cas Co. v. Kelly (1887), 51 J. P. 374 , 
and seo p. 410, ante. An acknowledgment ox receipt of premium in a marine 
insurance policy effected by a broker is conclusive between insurer and assured, 
but not between insurer and broker (Marine Insurance Act, 1906 (6 Edw. 7, 
c. 41), s. 54); seo title Insurance ; see also p. 371, ante . 

(b) Shaw v. Pidon (1825), 4 13. & O. 715. 

{(') Cave v. Mills (1802), 7 II. & N. 913, applying Shaw v. Pidon, supra. 

(d) Shyring v. Greenwood (1825), 4 13. & O. 281, 290; Cave v. Mills, supra ; 
geo also Andrew v. Robinson (1812), 3 Camp. 199. Insurance biokor who, in 
accordance with the usage of Lloyd’s, has settled a loss by allowance in account 
in such inanuor as to doprivo his principal of all romedy against the under- 
writer, cannot as against his principal deny the receipt of the monoy. A bankor 
may bo estopped by an error in a pass-book, acted on before it is corrected, from 
denying tho customer's right to draw against the apparent balance, hut not 
necessarily from afterwards charging him with the amount of the overdraft (in 
other words, corroctirig the mistake) (Holland v. Manchester and Liverpool District 
Banking Co. (1909), 14 Gout. Cas. 241). But the receipt of a pass-book, and its 
return without complaint by tho customer to the bank, is not conclusive evidence 
against the customer of a settled account ( Kepitagalla Rubber Estates, Ltd. v. 
National Bank of India , Ltd., [1909] 2 K. 13. 1010, following Bowen, L.J., in 
Vagliano Brothers v. Bank of England (1889), 23 Q. B. D. 243, 203, 0. A. 
(reversed on other points, Bank of England v. Vagliano Brothers , [1891] A. O. 
107) ; see title Bankers anu Banking, Vol. I., p. 019. 

(e) Wtng v. Harvey ( 1854), 5 Do G, M. & G. 265, 0. A. (lifo) ; Edwards v. 
Aberayron Mutual Ship Insurance Society (1876), 1 Q. B. 1). 563, Ex. Oh. ; Jones 
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means tho only conduct which may be relied on as conclusive Sect. 2. 
evidence of waiver of an irregularity, or other ground of objection to Estoppel by 
a case sot up (/). Thus a man who, acting as director of a company, Represents- 
takes part in confirming the allotment of shares to himself, cannot, tlon. 

in an Action for calls, bo hoard to say that his appointment as “ 

director, or the allotment of shares, was irregular and ultra vires (;/). 

A trustee in bankruptcy, who has allowed the bankrupt to go on 
trading in his own name, may be estopped as against execution 
creditors from claiming his proporty (/i). And parties to litigation 
who have continued the proceedings with knowledge (i) of an 
irregularity of which they might have availed themselves, are 
estopped from afterwards setting it up (j ) ; and, d fortiori, on a 


v. Bangor Mutual Shipping Assurance Society (1889), 01 L. T. 727 ; and casus cited 
notes (7fl), (w), p. 386, ante; see also Foster v. Mentor Li/e Assurance Co. (1854), 3 10. 
& 13. 48, whero the question was as to effect of recital in a policy by deed poll ; 
lletman v. lloyal Exchange Shipping Co. (1884), Cab. & El. 4 l;j (persons, after 
accepting fiei^ht on goods shipped under bills of lading in their printed forms, 
estopped from saying that tho ship was not thoirs ami Iho master not their agent, 
and tho contract not with them) ; Re Collman , Coltman v. C oilman (1*881), 19 
Ch. L). (54, C. A. (surety for loan by friendly society could not object that it was 
u 'fra rives) ; Exchange Bank of Yarmouth v. Blethen (1885), 10 App. Oas. 293, P. G. 
(acceptance of payment undor composition deed o stops from denying oxocution) ; 
coinparo Dunn v. Wyman (1881), 51 L. J. (q. B.) 023 (creditor not allowed to say 
deed was void). As to estoppels between landlord and tenant, see p. 402, post; 
and as to tho effect of acceptance of rent, in waiving a forfeiture, and creating 
a tenancy from year to year, see Qoodnyht d. Walter v. Davids (1778), 2 Oowp. 
803; \\ atrond v. Hawkins (1875), L. It. 10 0. P. 312. As to acceptance of 
surrender after forfeiture by sub-letting, see <}nat Western Rail. Co. v. Smith 
(187(5), 2 Oh. 1). 235, C. A. ; Barker v. Jones , [1910] 2 K. 13. 32; and, generally, 
title Landlord and Tenant. 

(/) E.g. t Thomas v. Brown (187(5), 1 Q. 13. I>. 714, 722 (estoppel by conduct 
in investigation of title from denying existence of contract); Else v. Barnard 
(18(50), 2 L. T. 203 (purchaser estopped from objecting that salo was not by 
auction) ; Bnrgoyne Co. v. Gndfrce & Co. (1901), 22 It. P. 0. 108, C. A. (the 
conduct of a shipper in selling wine branded with his mime prevents his com- 
plaining of the act of a purchaser in .soiling it as tho shippor’a wine); Daley v. 
Lloyds Bank , [1910] 1 Oh. (518, 072, 0S0, C. A. (plaintiff, having induced defen- 
dants to release collateral security, estopped fiom saying that original soeurity 
was discharged). 

(</) York Tramways v. Willows (1882), 8 Q. 13. D. 083, 099, C. A. ; followed, 
Faure Electric Accumulator Co. v. Bhillipart (1887), 58 L. T. 525; Benson y. 
Iladjielcl (1844), 4 Ifaro, 32 (insufficiency of board); Jones v. North Vancouver 
Land and Improvement Co ., [1910] A. G. 317, P. C. ; compare Hull Flax Co. 
v. Wellesley (1800), 6 II. & N. 38 (recoipt of dividends estoppel in action for calls ; 
hut here there was also estoppel by deed) ; Re St. George's Steam Backet Co., 
Maguire's Case (1894), 3 Do G. & Sm. 31 ; Barrow Mutual Ship Insurance Co. 
v. Ashburner (1883), 51 L. J. (Q. B.) 377,0. A. ; distinguish Tyne Mutual Steam- 
ship Assurance Association v. Brown (189(3), 74 T. L. 283, where there waaroally 
no representation at all; see title Goaipaniics, Vol, V (| p. 325. 

Mi) E 7 i gel hack v. Nixon (1875), L. It. 10 G. P. 645, as explained in Wadling v. 
Oliphant (1875), 1 Q. B. D. 115, 149; see title Bankruptcy,* Vol. IL, p. 166. 

(t) The knowledge is essential: thus, a party is not estopped by appearing 
and conducting proceedings before the other party’s arbitrator, in ignorance that 
he was not proporly qualified, from afterwards denying his jurisdiction, and 
this though his own arbitrator is not qualified either ; but he would not be 
allowed to deny the juiisdiction of tho latter ( Jungheim , Hopkins & Co. v. 
Foukelmann , [1909] .2 K. B. 948, 956); and see Toronto Railway v. Toronto 
Corpoi'ation , [1904] A. 0. 809, 815, P. G. (objection of want of jurisdiction not 
waived by party having set the tribunal in motion). 

(/) Tytrman v. Smith (1S56), 6 E. & B. 719; Andrews v. Elliott (1855), 5 
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somewhat different principle, such a party cannot take advantage 
of an error to which he has himself contributed (Jc). 

550. The doctrine of estoppel by conduct is constantly applied 
where one person has held out another as his agent to do a certain 
class of acts, either by allowing him to appear as his agent when 
he was not so (J), or as having a greater authority Ilian he in fact 
has (?7i), or by omitting to givo notice that his authority has been 
withdrawn. Whenever, for example, a company through their 
directors hold a person out to the world as their agent for a par- 
ticular purpose, ratifying his conduct as such, the purpose being 
one which the constitution of the company enables them to authorise, 
they cannot afterwards dispute acts done by him within the scope 
of such countenanced agency (n). But in order that a person may 


E. & B. 502 ; affirmed (1856), 6 E. & B. 838, Ex. Oh. ; and see ft. S. 0., Old. 
70, r. 2; compare 1 fairies v. East India Co. (1856), 11 Moo. P. C. O. 39 (party 
in custody under ca. sa.. who acquiesced in arrangement whereby he was released 
on the ground of ill health, but remain under sheriff’s supervision, estopped 
from donying that he was all the time in custody) ; see also p. 364, ante, and 
cases there citod. 

(/.■) Meiedith v. Hodges (1807), 2 Bos. & P. (5. R.) 453; Price v. Harwood 
(1811), 3 Oamp. 108 ; Walker v. Willoughby (1816), (5 Taunt. 530 ; Reeves v. Mater 
(1827), 7 B. & G. 486; Cox v. Cannon (1838), 4 Bing. (n. c.) 453; Fishery, 
Magnay (1844), 5 Man. & G-. 778; and see Junghtim , Hopkins & Co. v. 
Foukehnann, [1909] 2 K. B. 918, 957 ; compare ihwlett v. London County 
Council (1908), 21 T. L. It. 331. 

(l) As in Cornish v. Ahington (1859), 4 H. &N. 549; Waller v. Dr nice ford (1853), 

1 E. & B. 749; compare Miles v. Furher (1873), L. E. 8 Q. B. 77. As to 
partnership by estoppel, see Molltuo , March & Co. v. Court of Wards (1872), 
Ji. E. 4 P. G. 119, 435, P. C. ; Partnership Act, 1890 (53 A 54 Viet. c. 39), s. 14. 
As to agency by estoppel, see title Auency, Vol. I., p. 158. 

(m) Trickett v. Tomlinson (1863), 13 G. B. (N. 668; lie Bcntlty [Henry) & 

Co. and Yorkshire Breweries, Ex parte Harrison [ 1893), 69 L. T. 201, O. A. ; see 
also Little v. Spreadbury (1910), 102 L. T. 829; distinguish Re Consort Deep 
Level Gold Mines, Ltd., Ex parte Mark, [189"] 1 Ch. 675, G. A. There can bo 
no such holding out to one who knows the precise limits of the agent’s authority, 
even though the principal’s methods are such as to facilitate frauds by the 
agent (Russo- Chinese Rank v. Li Yau Sam , [1910] A. G. 174, P. C.). A 
patentee may be estopped by holding out an agent as authorised to sell a 
patented artiolo freo from conditions from insisting as against a purchaser from 
the ngont that ho had no such authority (Incandescent Gas Light Co. v. Canlvlo 
(1895), 12K. P. G. 262, as explained in Badische Anilin und Soda Fabrik v. Isler , 
[1906] 1 Oh. 605, per BUckt/by, J.,at p. 611 ; affirmed, [1906] 2 Gh. 443, C. A.). 

(«) Wilson v. IFest Hartlepool Ilarhour and Rail. Co. (1 804), 31 Beav. 187, 193 ; 
affirmed (1865), 2 Do Gh J. & Sm. 475, 0. A., on the ground of particular ratifi- 
cation only. Where the agent is a managing director ho may bo presumed to 
have, in the company’s commercial business, all the powers which he purports to 
exerciso, pro\ided the articles, of which all tho world must be taken to have 
notice (Mahony v. East Holy ford Mining Co. (1875), L. R. 7 H. L. 869, 893; and 
soe Whitechnixh (George), Ltd . v. Cavanagh, [1902] A. 0. 117, 141), enable them 
to he given to him (Bigger staff v. RowatVs Wharf, Ltd., [1896] 2 Oh. 93, 0. A. ; 
distinguished, Premier Industrial Bank, Ltd. v. Carlton Manufacturing Co., Ltd., 
and Crabtree, l Id., [1909] 1 K. B. 106), having iegard to the requirements as to 
negotiable instruments of the Companies (Consolidation) Act, 1908 (8 Edw. 7, 
c. 69), s. 77. But he cannot be presumed to have powers in relation to what will 
confer a title to its shares (Whitcchurch (George), Ltd . v. Cavanagh , ettpra, at 
p. 130). The payment of a single bill accepted without authority will not estop the 

f iarty paying from denying a similar signature to a Second bill ( Morris v. Beth ell 
1869), L. E. 5 C. P. 47) ; secus , where a course of business has been made to 
appear (Barber y. Gingell (1800), 3 Esp. 60). 
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be bound by the unratified contract of an agent without real autho- 
rity it must appoar that his supposed authority was ostensible to the 
other contracting party, and relied on by him when he made his 
contract. It is not enough that the agent has at one time had 
authority which was secretly withdrawn (o), or that he has autho- 
rity to contract with certain individuals (p), if these facts were not 
known to the other party. 

551. Agency by estoppel is the foundation of the liability of a 
retired partner to those who have contracted with the firm in 
ignoranco of his retirement, and on the faith of his continuing 
authority {q) ; and where a new partner has joined the firm in his 
place, those who afterwards contract with it in ignorance of the 
change have the option o! looking either to the members of the 
new firm, who aro liable as the real principals in the transaction, 

or to the members of the old one, who are liable by estoppel ; but 

members of the old firm and the new firm arc not jointly liable ; the 
other contracting parties cannot sue both, and having once made 
their election, with full knowledge, are concluded by it (r) . ■ 

552. A statutory extension of the doctrine of agency by estoppel 
has been effected by the Factors Acts (consolidated by the Factors 
Act, 1889 (s) ). These have established an exception to the rule that 
mere parting with possession of a chattel or a document of title 
does not estop the owner from setting up hi3 title against a 
purchaser. Their effect is to enable a “mercantile agent,” acting 
in the ordinary course of his business as such, who is with the 
consent of the' owner in possession of goods or documents of title 
to goods, to make a valid disposition of them byway of pledge* 
sale, or exchange, to persons taking in good faith, and without 
notice of any want of authority (t). And for this purpose a 
consent once given is available, after it is withdrawn, to a 
person having no notice of withdrawal, and extends to documents 
obtained in exchange for goods or other documents held with such 
consent ( u ). 

553. Corresponding provisions have been made for the protection 
of persons dealing with others who aro intrusted with goods for 
consignment or sale (a); with vendors who are suffered to retain 


V 

484, 


to) Miles v. Mclhoraith (1883), 8 App. Cas. 120, 183, P. 0., approvingPreeman 
. Cooke (1818\ 2 Kxch. 634, 664 ; compare Burma v. Constantine, [1908] 2 K. 15. 
‘ 1 499 600.C. A. ; Edmundson v. Thompson (1861), 31 L. J. (ex.) 207. 

>) Farquhtmon Brothers <fc Co. v. King A Co., [1902] A. 0. 325, 333. 

Freeman v. Cooke, supra ; Partnership Act, 1890 (53 & 54 \ ict. o. 39), 8. 36 ; 
and see title Pautnebsiiip. Conversely, an agent who signs a bill m a firm s 
name may, by having hold himsolf out as a partner, render himself personally 
liable on it (hurxey v. Evans (1858), 3 H. & N. 122); see also title Agknov, 

^ M^Srorf v°.Jar<Ene (1882), 7 App. Cas. 345 ; followed, Jonea v. Aeliwin (1883), 
Cab; & EL 159; compare Fell v. Parkin (1882), 52 L. J. (a. b.) 99. 


Is) 62 & 53 Viet. c. 45. 
(t) Ibid., e. 2 (1), 5. 
In) Ibid., s. 2 (2), (3). 
(<ij Ibid. t 8. 7. 
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possession of goods or documents of title (/>) ; and buyers who are 
given premature possession of them (c). 

554. A further development of the doctrine of agency by 
estoppel is that one who provides an authorised agent with the 
indicia of an authority in excess of his actual authority cannot, as 
against persons who have, in dealing with him bond fule, altered 
their position on the faith of such indicia, deny that he had the 
larger authority. This rule has been illustrated in the case of 
negotiable instruments. Thus, if a man signs a blank stamped 
paper and hands it to an agent with authority to fill it up as a 
promissory note or bill of exchange for a limited sum, and the agent 
inserts a larger sum, but not exceeding what the stamp will cover, 
he will be estopped as against a bond Jide holder for value who has 
taken the instrument alter completion (d) from denying the agent's 
authority to fill it up for that amount ( e ). The same principle is 
applicable where a negotiable instrument is issued with any material 
part left in blank (jf), and has been embodied, though perhaps 
not in its entirety, in the Bills of Exchange Act, 188‘2 (g), which 
establishes a statutory estoppel in favour of a “ holder in due course ” 
to whom the completed instrument is negotiated (//). Similarly, 
where an owner or pledgee of goods hands a delivery order with 
blanks in it to an agent with authority to fill them up, he will be 
estopped as against the warehouseman who has acted on it from 
proving that the authority was subject to a limit which has been 
exceeded (i). 

(5) Factors Act, 1889 (.02 & 53 Viet. c. 45), b. 8 ; Sale of Goods Act, 1893 
(56 & 57 Yict. c. 71), 8. 25 (1), amending the law as laid down in Johnson v. 
Credit Lyonnais Co. (1877), 3 C. P. D. 32, C. A. 

(r.) Factors Act, 1889 (52 & 53 Yict. c. 45), s. 9; Sale of Goods Act, 1893 
(50 & 57 Yict. c. 71), s. 25 (2) ; compare Oillman, Spencer & Co. v. Carhutt Co. 
(1S89), 61 L. T. 281, C. A.; but queers whotbor this case would bo followed 
having regard to the difference between the sections cited, and Factors Act, 
1877 (40 & 41 Yict. c. 39), s. 5, for which they wero substituted; M'h'wan v. 
Smith (1849), 2 H. L. Gas. 309, on which it was founded, was decided long 
before the date of the last-mentioned enactment ; see title Sale of Goods. 

(d) See France v. Clark (1884), 26 Ch. D. 257, 202, O. A. ; London and South 
Western Bank v. Wentworth (1830), 5 Ex. D. 90. 

(e) Lloyds Bank , Ltd. v. Cooke, [1907] 1 K. 13. 794, 0. A., applying Brocklesby 
y. Temperance Building Societi /, [1895] A. 0. 173 ; and seo Swanv. North British 
Australasian Co. (1803), 2 U. & 0. 183, 185, Ex. Ch. ; Young y. Grate (1827), 
4 Bing. 253, as explained in Schol field v. Londesbui ough ( Earl ), [189(G A. G. 514, 
by Lord Halsbury, L.C., at p. 522; Collie v. Fmett (1790), 1 Ity. 151. 313; 
Mussel v. Langstaffe (1780), 2 Doug. (k. B.) 514 ; Schultz v. As! by (1830), 2 Bin’g. 
(N. C.) 544. 

( f) France y. Clark , supra; Foster y. Mackinnon (1869), L. R. 4 C. P. 704, 
71*2; and see Crutchly v. Mann (1814), o Taunt. 529. As to the effect of 
executing a blank form of transfer, see Ft ance v. Clark, supra , at p. 203 ; Bentinck 
v. London Joint Stock Bank , [1893] 2 Ch. 120, 0. A. 

{()) 45 & 46 Yict. c. 61. 

(h) Ibid., s. 20 (2). In TIerdman v. Wheeler, [1902] 1 K. 13. 301, it was held 
that a note was not “ negotiated ” to a payee so as to give him the benefit of 
this section ; and in Lewis v. Clay (1897), 67 L. J. (Q. b.) 224, that a payee being 
an immediate party to the note was not a “holder in due course.” The former 
of these cases was much considered in Lloyds Bank , Ltd., v. Coolze , supra 
(see especially tho judgment of Moulton, L. J.) ; and neither of them, so far as it 
dealt with these points, can now be relied on with confidence. 

(?) Union Credit Bank v. Mersey Docks and Harbour Board, [1899] 2 U. B. 
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555. And although, as has been seen, mere parting with Sect. 2. 
possession of a chattel (j), or of a document of title ( k ) other than a Estoppel by 
negotiable instrument (Z), does not estop the owner from setting up Represents 
his title against a purchaser for value, it is otherwise where an ^ on - 
owner either by giving authority to some person to deal with goods Auth^y to 
as his own (in), or by neglect of some duty of precaution which he deal with 
owes to those who may deal with that person, enables him to hold g00tls - 
himself out as having not tho possession only, but the property («). 

Where, for example, a person hands to another a document, purport- 
ing on it3 face to be transferable by delivery, he thereby represents 
that it will pass with a good title to anyone who takes it in good 
faith and for valuo, and is estopped as against such from denying its 
negotiability ((;)• 

556. The principles under discussion have frequently been To deal with 
applied to doalings by trustees and others in whom property is securities, 
legally vested for special purposes. A trustee is not an agent: 

the fact that he has the legal estate is not a representation that he 
has authority to deal with it bymortgago or sale, which will prevent 
the cestui que trust from setting up his vaatable title against that 
of a borrower or purchaser without notice of the trust, for trusts 
are an ordinary incident of life. Such persons can protect 
themselves by getting in the legal estate, but- not on any ground 

20, "5, applying Young v. Cmtc (1827), 4 Ring. 25.°*, as explained hy Lord 
11 ALSBUUY, ill Sc ho! field v. Lomhsborough (Karl), [1800] A. 0. 514; and lissoul- 
ingfrom tho “ semhle” in Dio head-note to Swan v. North British Australasian 
Co. (ISOS), 2 II. & 0. 188, Lx. Ch., in so far as it slates that estoppel by 
executing instruments in blank is confined to negotiable insfmmonis. 

[j) Weiner v. dill, [1905]2 I\. 15. 172, 188 ; ailiimod, [1000] 2 1C. 15. .074, O. A. ;• 
see p. 879, ante; if it wero otherwise, ns poinled out by llltAY, J., there won id 
have boon no noeossily for tho Factors Acts; Truman v. Attenborough (1910), 

54 Sol. Jo. 682. 

(/.’) Kingsford v. Merry (1S56), 1 II. & N. 508, Lx. Ch. ; seo note (?), 
p. 879, ante. 

(i) Mdler v. litre (1759), 1 Burr. 452 ; Bills of Lxchange Act., 1882 (15 & 46 
Viet. c. 61), h. 88 (2). 

(in) Boo Weiner v. Harris , [1910] 1 K. B. 2S5, C. A., per Fauwjsi.l, L.J , at 
p. 295. 

(n) Hendci son Co. v. Williams, [1895] 1 Q. B. 521, 525, 520, O. A.; 

Babcock v. Lair son (1879), 4 Q. 15. I). 894 ; nflinm d, but not on this point (1880), 

5 Q. B. D. 284, 0. A. ; National Mercantile Bank v. Ilampson (1880), 5 Q. B. J ). 

177; Low v. Mi Hill (1S64), 10 L. T. 495; coiupaio per Martin, 15., Higgons v. 

Burton (1857), 26 L. J. (ex.) 842, 848; Wallin. Drakeford (1S.>8), 1 L. & B. 

749 ; Kingsford v. Mem/, supra , seems 1o ha\e boon decidod on a mow of tho 
facts which did not sufficiently regard this aspect of them ; sco Henderson (fc Co. 
v. Williams, supra, at pp. 526, 527. See also Trance v. Clark (18vS4), 26 Ch. 1). 

257, 264, 0. A ; Fme Art South/ v. Union Bank of London (1886), 17 Cl. 13. D. 

70o’, C. A., per Lord Esher, M.K., at p. 710. 

(o) (rood w in v. Robarts { 1876), App. 0.is. 476 ; Rumball v. Metropolitan Bank 
(1877), 2 Q. B. 13. 191. This proposition was one of tho grounds of decision 
in both theso cases ; in neither, however, was it a necessary ground, as the 
documents wero in each case hold to ho in fact negotiable ; and its correctness 
was doubted in Colonial Bank v. Cady and Williams (1890), 15 App. Cas. 267, 
by Lord Bkamwell, at p. 282 ; compare Re South Essex Estuary Co., Kx paite 
Charley (1870), L. It. 11 Fq. 157 (company having transferred Lloyd’s bonds to 
a contractor with the intention that they should bo assignable, estopped from 
disputing his title as against a purchaser from him); and see Crouch v. Credit 
Conner of England (1878), L. It. 8 Q. B. 874, 881 (tho decision in which case wa» 
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of estoppel (?;). But where a person has been intrusted with title 
deeds with authority to raise money on them, the owner of the 
doods cannot take advantage of any limitation of amount which he 
placed upon the authority to raise money, as against a lender who 
had no notice of it and who has relied on the deeds (q) ; and this 
result is not affected by the fact that the borrower resorted to 
forgery for the purpose of carrying out the transaction, provided 

the lender is not compelled to rely on the forged document for 

his security (r). And the same principle has been applied where 
the person intrusted with the deeds having authority not to borrow, 
but to deal with them by way of sale, uses them to obtain an 
advance for himself (s). 

557. The commercial law attributed to those who put their 
names to negotiable instruments certain representations as 
necessarily implied from their conduct in doing so, and as every 
bond fide holder of such instruments is deemed to have given faith 
to the signatures on the bill when ho took it, each of the previous 
signatories is estopped as agaiust him from denying the truth of 
those representations. This branch of estoppel is now embodied 
in the Bills of Exchange Act, 1883, the provisions of which have been 
fully dealt with elsewhere, and it is not necessary to repeat them (a). 

558. The act of a man in signing as acceptor a fictitious 
documont in tho shape of a bill of exchango expressed to be 

treated as overruled by Goodwin v. Roburts, 8ti]>ra, in Bcchuanaland Exploration 
Go. v. London Trading Bank, [1898] 2 Q. B. 608); see title Bills of Exchange 
ETC. , Yol. II., pp. 008, 509. 

(p) Shropshire Union llaihuays and Canal Co. v. R. (1875), L. R. 7 IT. L. 
*190, per Lord Caiiins, L.O., at pp. 507 — 509 ; Ilimmer v. Webster , [1902] 2 Oh. 
Kill, 170 ; Sargis v. Constantine , [1908] 2 K. 13. 484, 503, C. A. 

(</) Brucklesby v. Temperance Building Society , [1895] A. C. 173, following 
Terry Herrick v. Attwood (1857), 2 I)e Cl. & J. 21, also followed, Robinson 
v. Montgomeryshire Brewery Co ., [1890] 2 Oil. 841 ; Briggs v. Jones (1870), L. R. 
10Eq.92; Marshall v. National Provincial Bank of England (1892), 66 Li. T. 
525 ; compare McHenry v. Davies (1870), L. R. 10 Eq. 88. 

(r) Brocklesby v. Temperance Building Sondy, supra, at p. 184. 

(s) Rimmer v. IVeLsIcr, supra. Iarwell, J., puts the disability of the true 
owner to set up his title on tho ground of negligence, but it seems rather 
to rest on a breach of dutv to porsous who may bo invited to deal with his 
agent. In this case tho transferor was also estopped by his acknowledg- 
ment in tho tranefor of the receipt of full purchase-money, as to which soo 
p. 371, ante; Lloyds Bank , Ltd. v. Bullock , [189G] 2 Ch. 192. Distinguish 
Burgis v. Constantine, supra, where the authority had come to an end without 
being exercised. 

(a) Rills of Exchange Act, 1882 (45 & 46 Yict. c. 61), ss. 54 (2), 55, 88 (2) ; 
see title Bills of Exchange etc., Yol. II., pp. 517, 518, 520. Reference 
may also be made to the following cases: Collis v. Emett (1790), 1 Hy. Bl. 
313 (drawer of bill payablo to fictitious payee); Drayton v. Dale (1823), 2 
B. & 0. 293 (capacity of payee of note to indorse) ; Ashpitel v. Bryan (1864), 5 
B. & S. 723, Ex. Ch. (drawing and indorsement in name of dead person, to 
knowledge of acceptor); Cooper v. Meyer (1830), 10 B. & 0. 468, 471 (accoptor 
and drawer’s signature) ; Pitt v. Chappelow (1841), 8 M. & W. 616 (capacity of 
drawer); Sanderson v. Cvllman (1842), 4 Man. & 6. 209, 219 (general principle 
stated); Phillips v. Im Thurn (1865), 18 C. B. (n. a.) 694, 701 (acceptance for 
honour); MacGregor v. Rhodes (1850), 6 E. & B. 266 (indorsor and prior indorse- 
ment); Beeman v. Duck (1843), 11 M. & W. 251; and Garland v. Jacomb (1873), 
L. B. 8 Exch. 216, Ex. Ch. (capacity of drawer to indorse, but not the actual 
indorsement). 
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payable at his bank, so accredits the document as genuine that the gB0T * 
banker is entitled as his agent to be indemnified by his customer Estoppel by 
against the consequences of payment to a person presenting the Represents 
document with the apparent indorsement of the supposed payee ; ^ion. 
and the case is strengthened where, besides attaching his signature 
to the bill, the customer has advised the bank that it is coming 
forward for payment (6). 

559. As, on the one hand, a person may estop himself from Protection 
denying that a transaction entered into by an ostensible agent was [JeaiTn^with 
for his account, so on the other a principal may be precluded from agent as 
asserting that fact ; and the rule (c) that one who purchases from principal, 
dr otherwise gives credit to an agent, under the belief induced by 

the conduct or authority of the principal that tho agent is dealing 
on his own account, is entitled to set off his debt against the 
agent’s debt to him rosts on the doctrine of estoppel (d). 

560. Mere silence or inaction is not, in the absence of a duty Acquiescence 
to speak, such conduct as amounts to a representation (c). But it [ r r 1 ^ I ^ 1 1 cnce 
may be tho duty of one whose consent to a particular act is required rom bI cnce ’ 
not to stand by, when he knows it has beei: done without his consent, 

so long as to induce others to do that from which otherwise they 
might have abstained ; and ho cannot afterwards question the 
legality of the act, to the prejudice of those who have so given faith 
to the fair inference to be drawn from his conduct (/). 

A duty to speak arises whenever a person knows that anothor 


lb) Bank of England v. Vagliano Brothers, [1891] A. 0. 107, distinguishing 
Hobarls v. Tucker (1851), 10 Q. Ik 500, Kx. Oh. (payment, of a genu me bill with a 
forged indorsement, to which tho customer had not contributed), and applying 
Ireland v. Livingston (1872), Ij. It. 5 II. 1<. 395; see titles AdENCn , \ol. I., 


Railway (1889), 24 Q. B. D. 77 (not answering letter;; ite i.cwis ueims v. 
Lewis, tl904] 2 Ch. 056, O. A. (executor not bound to disclose gilt over to 
himself) ; Sheridan v. New Qmy Co. (1858), 4 0. li. (N. B.) 618, 648 04!) 
Jle Walker (1910), 26 T. L. B. 260 (mere attendance of dissenting ci editors at 
mooting called by trustee under deed of assignment does not estop from relying 
on deed as act of bankruptcy) ; compare Provincial Insurance Co. of Canada v. 

Leduc (1874), L. R. 6 P. O. 224. , . . 

(/) Cairncross v. Lorimtr (1860), 3 Macq. 827, 82D (members of congregation 
precluded from maintaining an action for property which had hcen oujoyod by 
a FroO Church minister, inducted with thoir acqmoscence) ; compare Mule v. 
Jewdl (1881), 18 Ch. D. 660, following Prenderyatt V. Turion (1841), 1 Y. it C. 
Ch. Cos. 98; on appeal (1813), 13 L. J. (on.) 268, which was distinguished in 
Clarke and Chapman v. Itarl (1858), 6 H.L. Cas. 633, the principle henig approvofl, 
see per Lord Wenbi.eydale, at p. 670, citmg also Norway v. Bowe (1812), 19 V e*. 
144 (irregular forfeiture of shares in cost-hook mining company) j compare Jones 
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Sect. 2. 
Estoppel by 
Represents 
tion. 


Equitable 
doctrine of 
standing by. 


is acting on an erroneous assumption of some authority given or 
liability undertaken by the former, or is dealing with or acquiring 
an interest in property in ignorance of his title to it (g). It is 
the duty of a man who knows that another is relying on a 
document bearing a counterfeit oE his signature to give notice of 
the forgery without delay (A). So the receipt of an invoice indi- 
cating that a tradesman lias been supplying goods in the erroneous 
belief that the recipient has authorised their purchase imposes on 
him the duty of at once correcting the error (/). A fortiori , it is the 
duty of a man who by his own mistake has led another into an 
erroneous belief to correct it as soon as the mistake has been 
discovered (k). And one who culpably stands by and allows 
another to hold himself out to the world as the owner of property, 
and thereby to sell it to a bond fide buyer, cannot afterwards assert 
his titlo against the latter (/). On a similar, but not identical 
principle, for they founded on their jurisdiction to relieve against 
fraud (m), courts of equity would nob permit an owner of property 
who had knowingly allowed another person to enter into a 
contract for its purchase, or for the advance of money upon 

v. North Vancouver Land and Improvement Co., [1910] A. 0. 3 17, P. 0. Put in order 
that a person may bo precluded by acquiosccnco from assorting his legal rights 
against another, it is necessary that lie should bo fully aware of tlio course 
which the latter is pursuing [Lynch y. Commissioners of Sewers of ('it if of London 
(1885), 32 Oh. I). 72, C. A.). In considering whether silence or inaction is such 
us to give riso to an estoppel, it must bo reinombeicd that there is a distinction 
between executed and executory interests ; where the assistance of a court of 
equity is invoked l>y a person for the purpose of giving effect to the latter the 
comt will refuse relief if there is anj thing that amounts to laches on his part. 
It is far otherwise where executed interests are concerned [Clarice and Chapman 
,v- Hart (1808), G II. L. Cos. 033, per Lord CHELMSFORD, L.C., at pp. G55, 056, 
citing with approval the limitations laid down in Freeman v. Cooke (1848) 2 
Exch. G01, 664). ' 

0/) Stroud v. Stroud (1814) 7 Man. & G. 417. 

(h) hr Kemie v. British Linen Co. (18S1), G App. Cus. 82, 109 (but he may 
excuse himself for delay by showing that the other is in no worse position in 
conscquonce of it [ibid .)) ; anil soo Oyilvit y. West Australian Mortgage and Agency 
Corporation , [1890] A. 0. 207, P. G. ; ftwtmj (William) A Co. v. Dominion Bank, 

[1904] A. 0. 80G, P. 0. ; ami title llrr.Ls of Excttance etc., Vol. II., p. 512. 

(i) Cornish v. Aldington (1809), 4 II. & N. 019. 1 

(ty Skyring y. Greenwood (1820), 4 11. & 0. 281 (army agonts erroneously 
crediting customer with money not received); compare AMy v. Dag (1886), 54 
L. T. 408, 0. A. (duty of directors, guarantors of company’s liability, to 
communicate change in the identity of the company ; so that they weie estopped 
from insisting that tho guarantee had been put an eml to by the change). 

(0 Gregg v. Wells (1839), 10 Ad. & El. 90; Low v. McGill (1804), 10 L. T. 
490 ; Richards v. Johnston (1839), 4 Ji. & N. GG0 ; Waller v. Drahoford (1803), 1 
E. & 13. 719. The difficulty arises in applying tho principle, and determining 
what standing by is culpable. “Culpably ” is not equivalent to “ knowingly,” 
though knowingly to stand by would bo culpable, and in most cases fraudulent. 
It appears to mean under circumstances creating a duty in tho truo owner to 
guard against the person in possession making a dishonest use of his oppor- 
tunities” ; soo note (/), p. 398, y>ost. See on the one hand Henderson & Co. v. 
II if Hams , [1895] 1 Q. 11. 021, C. A. ; and on tho other Kivgsfnrd v. Merry (1856), 
1 E*. Oh. ; and For guitar son Broilers & Co. v. King Co., [1902] 

A. C. 325. 

M WiUjnult v. Barker (1880), 15 Oh. T). 100 ; and see Drvctor v. Bennie (1887), 
36 Gh. I). i40, C. A., per Bowen, L.J., at p. 761, as to the difference between 
estoppel and tho equitable doctime of acquiescence; and compare De Bussche v. 
Alt (1878), 8 Ch. 1). 286, 314, C. A, (acquiescence must be befoie the act com- 
plained of is done, and before a cause of action accrues). 
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it (n), in ignorance of the former’s title, afterwards to set up that Sect. 2. 
title to the prejudice of the purchaser ; and, because it was founded Estoppel by 
on fraud, the rule applied equally when the person guilty of it was Representa- 
under the disability of infancy or coverture (o) ; nor would they ** on> 
allow one who had stood by with the knowledge that another was 
expending money on his land under a mistaken belief as to his own 
rights, and in ignorance of those of the true owner, afterwards to 
assert his title without at least making compensation for the money 
so expended, or otherwise doing equity to him who had laid it 
out (}))• 


561. The effect of silence or inaction in concluding a person 
has been considered in cases where thero is a right of election 
between two courses. Here, again, mere silence does not amount 
to an election, but it is tho duty of one who has to make an election 
not to lie by so long as to lead some other person, whether tho 
party against whom the election is to be made or another, to alter 
his position in the beliof that the first named has elected to let 
things remain as they are; and by so 'doing he will bo precluded 
from making a different election (q). 

In this connection reference may be made to marine insurance 
cases. Underwriters on receiving notice of abandonment may 
elect whether to accept or reject it. In this case mere silence is 
f 3 quivalent to rejection, so thoy need not give notice of it; but they 
may so conduct themselves as to bo precluded from douying that 
they have accepted (r). 

Again, a person who gives credit to on agent whom he knows to 
have a principal behind him is entitled, though lie does not know 
tho latter’s name, to rely on his credit, and, on discovering who lie is, 
may elect whether to look to the principal or the agent; but if lid 
has by his conduct led the principal to believe that ho looked to the 
agent alono for payment, and has thereby in duced him oithor to pay 

(n) In Edmands Sliest (1862)7 7 L. T. 279, tho contract was for a mortgage 

of chattels. , , „ .. 

(o) Savage v. Foster (1723), 9 Mod. Rep. 35 ; Mills v. Iyx HS.V7V 37 Oil. D. 

153, 167; notes to Bnrrowes v. Locke (1S05), 10 Vo 8. HO; 1 White & fud. 
L. 0., 7th od., atp. 4G9 ; and note (s), p. 380, ante. 

Ip) Oxford's {Karl) Cast (1615), 1 Rep. Oh. 1 ; 1 White & lud L. 0., 7th ed 
730; notos to Bnrrowes v. Locke, supra; Rarnsden v. Dyson (IbOo), h. 1*. 1 
II. L. 129, 110, 141, 168. Whore to tho knowledge of tho owner a person builds 
on tho laud in’ reliance upon an invalid loaso, or a supposed right to cal) for a 
lease, the owner who knowingly allow od him to go on m that holier will bo 
compelled to make it good ( ibid at p. M2). See this subject tully treated 
undor title Equity, pp. 166, 167, ante ; also Mold v. Tl heatcroft (18o9), -7 Leav. 
*110 ■ Sheridan v. Barrett (1879), 4 Tj. R. Ir. 223. 

(q) Gloutjh v. London, and North Western Rail. Co. (1871), L. K. 7 Exch. 26, 35, 
Ex Ch • auolioil, Morrison v. Universal Marine Insurance. Co. (1873), L. H. ol’jxeh, 
197 °04 Ex Oh • Lindsay Petroleum Co. v. Hurd (1874), L. R. 5 P. C. 221; 
Aawi's Beefs v. Twiss, [1896] A. C. 273, 290, 294; and see Chynoweth's Case 
(1880) 15 Ch. D. 13, 0. A. (company estopped by dolay and acting on fraudu- 
lent transfer from refusing to recognise it) ; Brailey v. Rhodesia Consolidated, 
Ttd ri910l 2 Oh 95 (defective notice of dissent from reconstruction schemo) : 
Fm'man tfc Co. Proprietary v. Ship “ IMldesdale," [1900] A. 0. 1 90, P. 0. ; Ou'd 
Service Musical Instrument Association v. Whitermn (1899) 08 U J. (cn.) i 484. 

(r) Provincial Insurance Co. of Canada v. Leduc (J874), h.li. 6 P. C. 224, 2J7 ; 
Hudson v. Harrison (1821), 3 33rod. & Bing. 97 ; Marine Insurance Act, 1901 
(6 Edw. 7, c. 41), s. 62 (5) ; see title Insurance. 


Estoppel on 
right of 
election. 
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Skit. 2 . the agent or to leave money in his hands, he is precluded from after- 

Estoppel by wards suing the principal (s). 

Representa- 

tion. Sub-Seot. 4 . — Estoppel by Negligence. 


Duty to uso 
due care 
essential. 


562. Before anyone can be estopped by a representation inferred 
from negligent conduct, there must be a duty to use due care 
towards the party misled, or towards the general public of which he 
is one. A person who (loos not lock up his goods, which are con- 
sequently stolen, may bo said to be negligent as regards himself, 
but inasmuch as he neglects no duty which the law casts upon him, 
he is not in consequence estopped from denying the title of those 
who may have purchased those goods from the thief, unless it he 
in market overt (f). 


( 9 ) Marfarlane v. Gianvacopnlo (1858), 8 II. & N. 800; Irvine v. Watson 
(18S0), 5 Q. B. D. 102, 414, G. A., per Bowen, J., at p. 105, following 
lleald v. Kenworthy (1855), 10 Exch. 739, 7*16, and commonting on the dicta in 
Thomson v. Davenport (1829), 9 D. & 0. 78 ; Wyatt v. Hertford (Marquis) 
(1802), 3 East, 147. Whore tho creditor contracted with the agont in ignorance 
that he had a principal, so that ho gave him exclusive credit in the first instance, 
tho principal is rolieved of liability, without the intervention of any misleading 
conduct on tho part of the creditor, if before recourse is had to him he has 
sottled in account with his agent (Armstrong v. Stolces (1872), L. R. 7 Q. B. 598, 
as explained by Bowen, J., in Irvine v. Watson , supra, an authority which, how- 
ever, seems to bo still open to review ( Irvine v. Watson f supra , at pp. 417, 
421) ) ; see titlo Agency, Yol. L, pp. 209, 210. 

(t) Swan v. North British Australasian Co. (1863), 2 II. & C. 175, Ex. Oh., 
per Blackburn, J., at p. 181 (the exception is not a case of estoppel), quoting 
Parke, B., in Fret-man v. Cooke (1848), 2 Exch. 554, 657 ; approved, Arnold v. 
Cheque Bank (1870), 1 C. P. I). 578, 587 ; Johnson v. Credit Lyonnais Co. (1877), 
3 0. P. D. 32, 42, C. A. ; Bell v. Marsh , [1903] 1 Ch. 528, 541, C. A. ; see also 
Bank of Ireland (Governor (fc Co.) v. Kraus' Charities in Ireland (Trustees) (1855), 
*5 II. L. Cas. 389, 410; Scholfield v. Londcsborouyh (Earl), [1890] A. 0. 514, 522, 
537 ; Union Credit Bank v. Mersey Docks and Harbour Board, [1899] 2 Q,. B. 205, 
214 ; Longman v. Bath Electric Tramways , Ltd., [1905] 1 Ch. 046, 735, C. A. ; 
Smith v. JProsser, [1907] 2 K. B. 161, 746, G. A.; I/a/l v. West-End Advance 
Co. (1883), Cab. & El. 161, 165; and tho judgments in Be North British 
Australasian Co., Ex parte Swan (1859), 7 0. B. (N. s.) 400, where the court was 
equally divided ; compare Le Lievre v. Gould, j_1893j 1 Q. B. 491, 497, 0. A.; 
Way v. Great Eastern Bail . Co. (1870), 1 Q. B. 1). 692, 695. 

Much of tho difficulty in applying the law of estoppel by negligence has 
arisen from a too literal acceptance of the broad principle laid down by 
Ashukst, J., in Lickbarrow v. Mason (1787), 1 Smith, L. C., llthed., 693, at p. 701, 
Ex, Ch. & II. L. ; 2 Term Bop. 63, at p. 70, “ that whorever one of two innocent 
persona must suffer by the acts of a third, he who has enabled such person to 
occasion the loss must sustain it. 5 ’ That case turned not upon estoppel, but 
upon the negotiable element of bills of lading, by reason of which the property 
they represented (though not any contract) was transferable by indorsement ; 
but the decision might be supported on the ground of estoppel (indeed, 
Asiitjrst, J., though he does not use the expression, treats tho bill of ladjng 
as being “ negotiable by estoppel,” just as the scrip was, according to the second 
ground of the decision, negotiable in Goodwin v. II* harts (1876), 1 App. Gas. 
476), the bill of lading having been issued by the shipper with the intention 
that it should be acted on by a purchaser from the consignee, apd it having 
been acted on by him in the manner intended by the shipper. Having regard 
to the facts before the Court, and to the rest of his judgment, tho principle was 
stated by Asiitjrst, J., with sufficient accuracy for the purposes of that case; 
and it has been properly applied in many esses (see e.y., Nash v. de Freville, 
[1900] 2 Q. B. 72, 83, C. A.; Bimmer y. Webster , [1902] 2 Ch. 163, 173; **nd 
compare Babcock v. Lawson (1879), 4 Q. 13. I). 394, 401, and Buryis v. 
Constantine, [1908] 2 K. B. 484, C. A.). On thp other hand, there have been 
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Persons who issue documents with a certain mercantile meaning 
Attached to them, e.g. y delivery orders, owe a duty to merchants 
And others likely to deal with those documents to use due care in 
their issue; and a railway company, or warehouseman, issuing 
duplicate orders for the same goods may be estopped from denying 
that they had two parcels, to the prejudice of ono who lias advanced 
money on the faith of the duplicate (a). So, if in the course of 
business a man volunteers a statement upon which in the like 
course another may probably act, it is bis duty to take reasonable 
care that the statement is correct (b). 

563 . But a corporation, which permits its secretary to have the 
custody of its seal, is not guilty of such negligence as will estop it 
against porsons who have acted on unauthorised transfers executed 
by him under that seal from denying that they are forgeries ; for 
it owes no duty to such persons in that regard (c). 


occasions when a too litoral acceptance of its terms has led to error (seo 
e.g., the dissentient judgment of Kevjltng, J., in Swan v. North British 
Australasian Co. (1803), 2 II. & 0. 17.'), Ex. GL. ; Farquharson Broth ers 
Co. y. King & Go., [1901] 2 K. B. 007, 0. A.; reversed, [1002] A. 0. 325), and 
tho necessity for some qualification has been frequently lorognised (see the 
judgment of Ear well, J., in JUmmer v. ) IV tor, [1002] 2 Oh. 103, at p. 100; 
Farquharson Brothrs Co. v. Kino & Co. f supra, per Vaughan Williams, L.J., 
at p. 713, and [1002] A. 0. 325, per Lord LlNDLEY, at p. 342; Hall v. 
West-End Advance (Jo. (1883), Cab. & El. 161, per AVaikin Williams, J., at 
p. 105). Lord Hals huey (f^o Farquharson Brothers <G Co. v. King ifc Co., 
[1002] A. 0. 325, 332, and Henderson tfc Co. v. Williams, [1805] 1 Q. B, 521, 
0. A., at p. 529) evidently prefers tho expression of Ravage, U.J., in Boot v. 
French (1835), 13 Wendell, 570, at p. 572 : “ When one of two innocent persons 
must suffer from tho fraud of a third, ho shall suffer who, hr/ his indiscretion 
has ormblod such person to commit tho fraud.” The words in italics arid an 
important qualification to tho proposition laid down by Asuuust, J. But it is 
apparent, having regard to tho principles stated in tho text, and llio numerous 
authorities referred to in tho notes, that even they do not make it universally 
true. Probably tho various conditions necessary to establish acasoof estoppol 
by statement or by conduct cannot bo moro succinctly stated, having regard to 
tho necessity of combining elasticity with precision, than in tho judgments of 
Parke, B., in Freeman v. Cooke (1S48), 2 Exoh. 654, and Blackburn, J., in 
Swan v. North British Australasian Co., supra. 

(a) Coventry v. Great Eastern Bail. Co. (1883), 11 Q. B. D. 770, O. A. 
lb) Seton v. La f one (1887), 19 Q. B. D. 08, 0. A. (orroneous statement by 
delendant warehousemen that goods which in fact had beon parted with lay at 
their warehouse, and wore liablo to bo sold for charges. Plaintiff thei eupon 
bought the warrant for the goods, and defendants were estopped from averring 
that they had not got them when they made the statement). 

(c) Bank of Ireland ( Governor tfc Go.) v. Evans' Charities in Ireland (Trustees) 
(1855), 5 IL T i. Cas. 389 (explaining, at pp. 411, 414, Coles v. Bank of England 
[1839), 10 Ad. & El. 437, as a case of ratification); followed, Merchants of the 
Staple of England (Mayor etc.) v. Bank of England ( Governor A Co.) (1887), 21 
Q. B. D. 160, 0. A. ; compare Arnold v. Cheque Bank (1876), 1 0. P. D. 578 
(Alleged negligence in custody of draft, and m not sending separate letter of 
advice) ; Bvchuanaland Exploration Go. v. London Trading Bank, [1898] 2 Q. B. 
‘658 (negotiable instrument stolen by secretary who kept key) ; Patent Safety 
Cun Cotton Co. v. Wilson (1880), 49 L. J. (q. b.) 713 (no duty to the public not 
to employ clerk who has been guilty of dishonesty ; or while doing so, to lock 
up cheques); Lewes Sanitary Stearn Laundry Co. v. Barclay cfc Co. (1906), 95 
L. T. 414 ; Kepitigalla Rubber Estates , Ltd. y. National Bank of India, Ltd., 
[1900] 2 K. B. 1010 (alleged negligence in custody of rubber stamp, the pro- 
pel ty of one director, and in not chocking pass-book). 


Sect. 2. 
Estoppel b)r 
Representa- 
tion. 


No duty 
of special 
precaution 
against 
dishonesty. 
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Estoppel. 


Boot. 2. 
Estoppel b; 
Representa- 
tion. 


Negligence 
must be in 
the trans- 
action, and 
proximate 
cause of mis 
leading. 


So the acceptor of a bill of exchange owes no duty to subsequent 
holders to take precautions to prevent the amount from being 
fraudulently increased (d), and though, having regard to the con- 
tractual relation between them, there may be a duty owing by the 
customer of a bank to his banker, such that if the former, by any 
act of his ( e ), or by neglect of some act usual in the course of deal- 
ing between them, induces the banker to act on a forged document, 
ho may be prevented from selling up his own act or neglect to tho 
prejudice of the latter (/), yet it is not negligence for the customer 
merely to sign a cheque in such form that somebody else can 
tamper with it (rj). The protection against forgery is not the 
vigilanco of parties excluding the possibility of committing it, but 
the law of the land (//). 

564. A so corn! essential condition of estoppel by negligence is 
that tho negligence must be in the transaction itself, and a third, 
which is so closely connected with tho second that it is impossible 
to treat them separately, is Unit the negligence must not only be 
calculated to have the misleading effect attributed to it, but must 
be the proximate or real cause of that result (i). 


(d) fichol field v. Londesborovgh (Karl), [1896] A. 0. 514. 

(«) K.g., by advising forged bills as coming forward for payment (Dank of 
Euybirid v. Vayhuno Brothers , [1891] A. (J. 107). 

(/' Briiolficla v. Land esbo rough (Earl), supra, per Lord IIalhuuky, L (j., at 
pp. o23, 524, per Lord Watson, at p. 537 ; and see Bank of England v. [aghano 
Brothers, supia, per Lord Semiokne, at pp. 123, 121. 

(<j) Colonial Bank of Anstialasia, IM/. v. Marshall, [1906] A. 0. 559, P. (3.; 
and see Briiol field v. Londesboruuyh (Kail), supra, at p. 532. Tho judgments in 
J ouvgy. Grotc (1827), 4 Bing. 253, and Halifax Union v. Wheelwright (1875), 
L. I?. 10 Exeli. 183, so far as they aflj Lined tlio contrary of the proposition stated 
in the text, must now ho considered as overruled ; sec Smith v. Brosser, [1907] 
2 lv. B. 735, 746, per Vaughan Wiluaais, L.J. Young v. (irate, supra, can 
only be suppoited on the ground staled by Lord ILausbijry in S dial field v. 
Londtshorough (Karl), supra, al p. 523; Imperial Bank of Canada v. Bank of 
Hamilton, [1903] A. 0. 49, P. 0. Tho samo principle has been applied to a 
delivery order addressed to a warehouseman (Union Credit Bank v. Mersey Docks 
and Harbour Board , [1899] 2 Q. B. 205 (a vc»*y instructive case, illustrating 
both aspects of Yeung v. Grotc, sn)>ra, and showing whero it may bo reded on as 
authority, and wlicro it fails) ). The judgment in Colonial Bank of Australasia, 
Ltd. v. Marshall, supra, and some of tlio dicta on which it is founded, have, 
however, been severely etitieised ; see Law Quarterly .Review (1907), Vol. 
XXIII., p. 390. 

(h) Colonial Bank of Australasia, Ltd. v. Marshall, supra, at p. 568, quoting 
Bovill, O.J., Societe General e v. Metropolitan Bank (1873), 27 L. T. 849, 856 ; 
compare Ke pit in alia Rubber Kslates, Ltd. v. National Bank of India, Ltd., [1909] 
2 K. B. 1010, 1023. 

(i) Bank of Ireland (Gortrnor & Co.) v. Kraus' Charities in Ireland (Trustees) 
(1855), 5 il. L. Cap. 389. per Pabke, B., at p. 410, in delivering the opinions 
of the judges; Swan v. North British Australasian Co. (1862), 7 II. & N. 603, 
633 (proposition of Wii.de, R, as qualified by Blackburn, J., S. 0. (1S63), 2 
IL & C. 175, at p. 182, Ex. Ch.); Carr v. London and Nin th Western Rail. Co. 
(1875), L. R. 10 0. P.807,318: Kcpitigalla Rubber Estates, Ltd. v. National 
Bank of India, Ltd., supra. The expression “ proxiinato cause n used in the 
4th proposition in that ca&« was explained m Seton v. Lafone (1887), 19 Q. B. D. 
68, 0. A., by Brett, M.R., at p. 71, with the approval of the other members 
of tho C. A., to mean “real causo.” See also note (t), p. 398, ante, and 
succeeding notes; Swan y. North British Australasian Co., supra ; see the effect 
stated, p. 412, post, following Bank of Ireland (Governor <6 Go.) v. Evans' 
Charities in Ireland (Trustees), supra ; and Tayler v. Great Indian Beninsular 
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On this principle, as well as on the grounds mentioned in the 
preceding paragraph, a bank having certified (as drawn against 
sufficient assets) a cheque with blank spaces in it which enabled the 
drawer afterwards to increase the amount for which it was drawn, 
was not estopped from denying to a bond fide hoidor that it was 
certified only for the original sum(7c). And the appointment by a 
company of a secretary known to have once committed forgery, and 
trusting him with the company’s books, who takes advantage of his 
position to forge a cheque on the company’s bankors, is not 
sufficiently in the transaction ; nor is it the proximate cause of the 
bank’s parting with its money, so as to give rise to an estoppel (/,). 

565. The principles under consideration have been frequently 
applied in cases where there has been want of care, or of precaution, 
winch in the result turned out to have been necessary, in the custody 
of negotiable instruments. The conduct of a person who loaves 
a cheque signed in blank in an unlocked drawer, from which it is 
stolen by a thief who fills it up (m), or who when preparing a draft 
for post omits to forward a separate letter of advice, which would 
enable the intended receiver of the draft to stop payment in the 
event of its being abstracted and an indorsement being forged (n), 
is not the proximate cause of tho loss which ensues, and does not 
estop him from setting up the facts. So giving a blank note 
for safe custody pending instructions, and with no present 
authority to issue it, to an agent who issues it without having 
received such instructions, does not render the maker liable by 
estoppel (o). On a fortiori grounds a person whose signature is, 
by fraudulent statements that he is signing for some different pur- 
pose, obtained to a document which is in fact a promissory note, so 
that lie has no idea of actually or potentially binding himself by 
contract, is not estopped as against a holder in due course, either 


Rail. Co. ( 1 S j‘J), 4 De G. & J. 559, 0. A. (transfer signed with blanks is not, when 
filled up, tho transferor’s deed, and ho is not estopped from saying so against 
persons who tako it with any of tho blanks renaming, for they must bo taken to 
know of the invalidity), disapproving, at p. 182, Coles v. Bank of England (18:19), 
10 Ad. & 111. 487; and followed in llall v. I Vest- End Advance Co. (1883), Cab. 
& El. 161 (mortgagee of life policy handed it to mortgagor for verbal altera- 
tions, and forgot to got it back again) ; Longman v. Hath Electric Tramways , /Ad., 
[1905] 1 Oh. 046, U. A. (company permitting transferor of shares to obtain 
possession of certificates, whereby he was enabled to make a second and fraudu- 
lent transfer of them). 

(Jc) Imperial Bank of Canada v. Bank of Hamilton , [ 1 903] A . 0. 49, P. 0. , follow- 
ing Scholfield v. Londesborough {Earl), [1896] A. 0. 514 ; see Kepitigalla Rubber 
Estates, Ltd . v. National Bank of India , Ltd., [1909] 2 K. 13. 1010 ; and p. 399, ante . 

(l) Lewes Sanitary Steam Laundry Co. v. Barclay Je Co. (1900), 95 L. T. 444, 
citing from Lord 11 alsruiiy*8 judgment in Rank of England v. Vaghano 
Brothers, [1891] A. C. 107, at p. 115, “The carolossnoss of tho customer, or 
his neglect to take precautions, unconnected with the act itself, cannot bo put 
forward by the banker as justifying his own default.” 

(m) Baxendale v. Bennett (1878), 3 Q. B. D. 525, 0. A. It seems that it would 
be otherwise if the instrument nad been completed before it was stolen ; see 
Ingham v. Primrose (1859), 7 0. B. (n. s.) 82, 85. 

( n ) Arnold v. Cheque Bank (1876), 1 0. P. D. 578. 

(o) Smith v. Prosser , [1907] 2 K. B. 735, 0. A.. As already pointed out, 
where there is authority to issue for any amount, the estoppel arises {Lloyd's 
Bank, Ltd. v. Cocke, [1907] 1 K. B. 794, C, A. ; see p. 392, ante). 


Sect. 2. 

Estoppel by 
Representa- 
tion. 


Neglect in 
preparation 

or custody of 

negotiable 

instruments. 
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Estoppfx. 


Bkct. 2. ],y ti ie Bills of Exchange Act or at common law, from proving the 

Estoppel by true circumstances (p). 

Representa- Different considerations apply where the document relied on as a 
negotiable instrument has been completed (q) by the defendant, or 
handed to an agent with authority to fill it up and issue it. In 
those cases an estoppel, as has boon eeon, arisos most usually from 
the authority which may be presumed to have been given (r). It 
may, however, arise from negligence. A person who pays what is 
due on a negotiable instrument, not apparently overdue, owes a 
duty to the public to obtain it fiom the holder, or to see that it is 
cancelled ; aud if after payment he leaves it in the hands of tlio 
holder, he will be estopped, as against a subsequent bond fide holder 
for value, from showing that it has been paid (*). 

Sect. 3. — Estoppel between Particular Persons . 

Sub-Seot. 1 . — Landlord and Tenant. 


Estoppel 
binds lessor 


and lessee. 


566 . Generally, a tenant is estopped from disputing the title at 
the time of the demise of the landlord by whom he has been let into 
possession (a). This estoppel is not confined to leases by deed(i>), 
and applies to tenancies from year to year, at will, or on sufferance, 
as well as to leases for years ( c ) ; and anyone holding under a 


( p) Lewis v. Clay (1897), 67 L. J. (q. n.) 224 (defendant informed that ho 
was witnessing something which ho was not allowed to boo), following Foster v. 
Muckinnon (1867), L. R. 4 0. 1\ 704. 

( 7 ) Hills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 21 ( 2 ); Ingham v. 
Primrose (1859), 7 C. 13. (n. s.) 82, 85, but the decision in this case was dissented 
from by BuetT, L.J., in Baxendale v. Bennett (1878), 3 Q. 13. D. 525, 0. A. 

* (/•) Wee p. 392, ante. 

(3) Nash v. de Frcville , [1900] 2 Q. 13. 72, C. A. ; “ Estoppel is the foundation of 
the rights aiming upon the unauthorised transfer of negotiable instruments ” 
(ibid., per Collins, L.J., at p. 89, citing Russel v. Lamjsluffe (1780), 2 Doug. 
(K. b.) 514 ; Schultz v. Astley (1836), 2 Bing. (n. e.) 544); Ivy ham v. Primrose , 
supra (acceptor, on bill boing returned to him after issue, having torn it in 
two, intending to cancel it, but in such manner that it might have boon dono 
for safe transmission by post, hold liable to a bona fide holdor; aliter, where the 
bill was torn in four pieces ( Sclioky v. llamsbottom (1810), 2 Camp. 485). But 
this was not the view of the Court of Exchequer in Marston v. Allen (1841), 
8 M. & TV. 494, 504). 

(a) Raidin' s Case (1587), Jenk. 254 ; Syllivan v. Stradliny (1764), 2 TVils. 208; 
Friend v. Easlahrook (1777), 2 TVm. 131. 1152; notes to Vmle v. Warvei' (1669), 1 
TYms. Saund. 323, 327 (1871 ed., pp. 57 5, 580) ; Cooke v. Looicy (1792), 5 Term 
Rep. 4 ; Bar wick d. Richmond Corporation v. Thompson (1798), 7 Term Rep. 488; 
Dot d. Knight v. Smythe (Lady) (1815), 4 M. & S. 347 ; Parry v. House (1817), 
Holt (n. i\), 489 ; Alchorne y. Gomme (1824), 2 I3ing. 54 ; A.-C7. v. Hotham (Lord) 
(1823), Turn. & R. 209, 219 ; Fleming y. Gooding (1834). 10 Bing. 549 ; Cooper v. 
Blanay (1834), 1 Bing. (n. 0.) 45 ; Doe d. Manvers (Karl) v. Mizem (1837), 2 
Mood. & R. 06; Doe d. Tresulder v. Tresvhler (1841), 10 L. J. (q. b.) 160; 
Delaney v. Fox (1857), 2 C. B, (n. 8.) 768, 774 ; Cuthhertson v. Irving (1859), 4 
H. & N. 742 (affirmed (1860), 6 II. & N. 135, Ex. Ch.), per Mamin, B., at 
p. 757 ; Duke v. Ashby (1862), 7 H. & N. 600 ; Serjeant v. Nash, Field & Co., 
[1903] 2 K. B. 304, C. A. 

(b) Phipps v. Scvlthorpe (1817), 1 B. & Aid. 50; Doe d. JacJcson v. Wilkinson 
(1824), 3 B. & O. 413; Cook v. Whellock (1890), 24 Q. 33. D. 658, C. A. 

(c) Doe d. Bailey v, Foster (1816), 3 O. B. 215, per Chess well, J., at p. 229, 

following Doe d. Johnstm v. Baytup (\%‘35), 3 Ad. & El. 188. R., who had 

possession but no title, let by parol to defendant for two years. Within tha* 
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tenant, or defending as landlord in an action of ejectment, is bound 
by it (d). 

Similarly the lossor is estopped from repudiating a lease under 
which possession has been given or a tenancy which he has acknow- 
ledged, and the assignee of the lessor’s interest is estopped from 
denying anything which the lessor is estopped from denying (e), 

But when a lease is void by statute a person entering under such 
a lease enters without any title whatever, and there is nothing by 
way of estoppel to prevent the full operation of the Statute of 
Limitations (/) in his favour ( g ). 

A tonant is not estopped either before or after the expiration of 
the term from showing that his lessor’s title has determined (/t). 


Srot. & 
Estoppel 
between 
Particular 
Persona 


Except in the 
case of leases 
void by 
statute. 


period It. assigned by dood to plaintiff. After the period plaintiff brought eject- 
mont against defendant. It was hold that tho defendant was estopped from 
denying title of It. ( Ward v. Hijan (ISTo), 10 I. R. 0. L. 17, Ex. Ch. ; Bee Doe d. 
Buldh y. Abrahams (1816), 1 Stark. 805). 

(d) Palmer v. Elcins (1728), 2 Ld. Raym. 1550; Taylor v. Needham (1810), 2 
Taunt. 278, 282 ; Th e <1. Knight v. Smythe (Lady) (1815), 4 M. & S. 347; Doe d. 
Manton v. Austin (1832), 9 Ring. 41 ; Dee a. Sullen v. Mills (1834), 2 Ad. & El. 
17 ; Doe d. Manvers (Karl) y. Mizcm (1837), 2 Mend, <fc R. 50 ; Doe d. Willis v. 
Birchmore (1839), 9 Ad. & El. 602 ; Doe il. Sjtencer (Earl) v. Beckett (1843), 4 
(1. B. 601 ; Doe v. Challis (1851), 17 Q,. B. 166, per Coleiudoe, J., at p. 168; 
London and North Western Rail . Ko. v. W*st (1867), L. R. 2 0. P. 553; compare 
Williams v. 1 1 calcs (1874), L. R. 9 O. P. 177. 

(e) This is an oxamplo of tho dictum that estoppels must be mutual and 
reciprocal (Co. Lilt. 47 b, 352 a, and see Bac. Abr., tit. Louses and Terms for 
Years, od. 1832, p. 852, as to whether a lease by estoppol can be created by 
deed poll) ; Webb v. Austin (1844), 7 Man. & O. 701, 724 ; Cathhertson v. Irving 
(1859), 4 H. & N. 742 ; Weller v. Spiers (1872), 26 L. T. 866, per Cockburn. O.J., 
at p. 867 ; aiul comparo Darlington v. Pritchard (1842), 4 Man. & G. 783, per 
TlNDAL, O.J., at p. 793; Green v. James (1840), 6 M. & W. 656, per Aldeu- 
Son, B. (in argument), at p. 660 and (judgment) p. 662. Comparo, too. Doc* d. 
Downe (Viscount) v. Thompson (1847), 9 G. B. 1037, in which it was held that 
whore a loase was granted by a mortgagor in such a way as to bo good only by 
estoppel, tho assignee of tho mortgagee, though lie received rent from the 
tenant, was not bound by the estoppol, “as be derived his estate from persons 
who wore not privies to nor in any way estopped by the lease 11 ; and Doe d. 
Prior y. Ongley (1850), 10 C. B. 25; see also note (e), p. 388, ante, and title 
Landlord and Tp:nant. 

(/) Real Propei ty Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. 2; this 
section, on which Magdalen Hospital (President and Governors) v. Knotts, cited 
in next note, was decided, was ropealod by Real Property Limitation Act, 
1874 (37 & 38 Viet. c. 59), s. 9, but was re-enacted by s. 1 of that Act with the 
substitution of twelve years for twenty as the statutory limit. 

(g) Magdalen Hospital (President and Governors ) v. Knotts (1879), 4 App. Gas. 
324, and according to Bac. Abr., tit. Leases and Terms for I ears, O, ed. 1832, 
p. 852, the doctrine of estoppol does not apply to Crown leases “ because the 
King cannot bo estopped, for it cannot bo presumed the King would do wrong 
to any person, and therefore being deceived in his grant makes it absolutely 
void,” but thero seem to be no cases on tho point. 

(h) Co. Litt. 47 b; England d. Syburn v. Slade (1792), 4 Term Rep. 682; 
Doe d. Lowden v. J7afaow\l817), 2 Stark. 230 ; Fenner v. Duphch (1824), 2 Bum. 
10 ; Hill v. Saunders (1825), 4 B. & 0. 529 ; Doe d. Jachon v. Ramsbotham (1815), 
3 M. & S. 516 ; Due d. Higginbotham v. Barton (1810), 1 1 Ad. & El, 307 ; Downs v. 
Cooper ( 1841), 2 Q. B. 256, where Lord Denman, O.J., further held that the land- 
lord must also be estopped from treating as his tenant a person whom he has 
required to enter into that relation with another instead of himself ; Langford 
v. Selmes (1857), 3 K. & J. 220, 229 ; Qibbins v. BucJcland (1863), 1 H. & 0. 736 ; 
Clark v. Adie (No. 2) (1877), 2 App. Gas. 423, per Lord Blackburn, at p : 435 ; 
Wogan v. Doyle (1883), 12 L. R. Ir. 69 ; Serjeant v. Nash , Field tfc Oo., [1903] 
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Sect. 9. But if the tenant came into possession under the lessor, the better 

Estoppel opinion would seem to be that he must surrender possession before 

between h e disputes the lessor’s title 0) ; it has, however, been hold that 

Particular ^ j s not necessary that he should actually go out of possession ( k ) 

Persona. nll ] egs he claims to be entitled to the premises in his own 

Lessee may right (Z), and that it is sufficient that ho should come to a new 

show that arrangement with the person who really has the title to hold under 

Kter-" 8 him (»«), or that he should be evicted by a person having title 

mined. paramount (n). 

Estoppel 567. There is no distinction, so far as concerns the law of 

binds licensor estoppel, between a licensee and a tenant, and a licensee who has 
and licensee. 0 htained possession by aid of the licence, before he can show that 
his licensor’s title has determined, must first surrender possession 
of the premises (<>). But the mere fact of a person bringing 
goods on to demised premises by the tenant’s licence does not 
estop him from disputing the validity of the instrument of demise 
under which the tenant holds (p). 

Tenant may 568. Where the person claiming as landlord is not the 
o^ass^nee* of P erson by whom the tenant was let into possession, evidence may 
the lessor. 60 bo received to show that the relation of landlord and tenant 
does not in fact exist (q). Thus in the case of an assignee of tho 


2 K. V*. 904, 912, 0. A. ; and, as to the nature of leases by estoppel, see p. 373, 
ante. 

ii) Doe cl. Knight v. S my the (Lady) (1815), 4 M. & S. 317 ; Bay ley v. Bradley 
(18 IS), 5 0. 13. 390, per Wjlije, C.J. (in argument), at p.400, commenting on Co. 
Litt. 47 b ; compare Doe d. Johnson v. Bay tup (1835), 3 Ad. & El. 188 ; Gibb ins 
v. Buckland (1803), 1 II. «fc 0. 730. To tho contrary, seo England d. Syburn v. 
Slade (1792), 4 Term Hep. 682. In Balls v. Westicood (1809), 2 Camp. 11, Lord 
Ellen BOROUGH, C.J., held that a person cannot show that Ins landlord’s title has 
expiiod without solemnly renouncing possession, but subsequently in Doe d. 
Louden v. Watson (1817), 2 Stark. 230, he held that the defendant in an action 
of ejectment might show an alteration in hu landlord’s title. See also Claiidye 
v. M a < hnzie (1812), 4 Man. <fc (4. 143, 152, and Anon. (1505), Kcil. 65; Knight 
v. Clarke (1885), 15 <4. 13. D. 294, C. A., where it was hold that a writ of posses- 
sion will no granted to a landlord against a tenant iii an action of ejectment, 
oven though tho landlord’s title has expired boforo the trial of the action, unless 
the defendant can show affirmatively that it will bo unjust and futile to issue 
the writ (following Uibbins v. Buckland , supra) ; and compare Doe d. Clan (Bailiff 
etc.) v. Clarke (1809), Peake, Add. Cas. 239. 

(A) Monntnoy v. Collier (1853), 1 E. & B. 630, per Colehidge, J., at p. 636. 

(/) Bay ley v. Bradley , supra. 

(?r) Mounlncvy v. Collier , supra; compare Gibbins v. Buckland , supra. 

(?0 Doe d. Higginbotham v. Barton (1840), 11 Ad. & El. 307 ; Cuthbcrtson v. 
Irving (1859), 4 H. & N. 742 (affirmed (1860), 6 II. & N. 135, Ex. Ok.), per 
Martin, 13., at p. 757. It has boen hold that a constructive eviction is suf- 
ficient for this purpose (Poole Corporation v. Whitt (1846), 15 M. & W. 571, per 
Pollock, C.L3., at p. 577) ; but doubt has been thrown on this owing to the 
rnk of collusion between a tenant and a third party with tho object of depriving 
tht) lessor of his rights (Delaney v. Fox (1875), 2 C. 13. (n. s.) 768, per Cock- 
burn, C.J., at p, 775, distinguishing Watson v. Lane (1856), 11 Exch. 769, and 
discussing Poole Corporation v. Whitt, supra). 

( f 0 Due (1. Johnson v. Bay tup (1835), 3 Ad. & El. 188. 

U>) Tadman v. Henman , [1893] 2 Q. B. 168. 

( 7 ) Coruish v. Searell (1828), 8 B. & C. 471 ; Claridge v. Mackenzie (1842), 4 
Man. & G. 143; compare Ford v. Ayer (4863), 2 II. & C. 279. In Fenner v. 
Duplock (1824), 2 Bing. 10, it was held that a tenant who on the expiration of 
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lessor, though ho is to all intents and purposes in the same situation Sect. 3. 
as the lessor, and takes the benefit of and is bound by a lease by Estoppel 
estoppel, the lessee is not estopped from showing that the lessor between 
had no such title as he could pass to the assignee, or that Particular 
the person claiming to he the assignee is not in fact the true Persons, 
assignee (r). 

Again, payment of rent to « person by whom the tenant Payment of 

was not lot into possession is only prmd fade evidence of a ^ cl u u ^ ve 

tenancy, and a tenant is not estopped by such payment from dis- ^iniissim/ 
puting the title of the person to whom such payment has been of title, 
made (s) ; he may show that rent was paid dc bene csse(a), or through 
a mistake (b), or in consequence of a misrepresentation by tho 
person receiving tho rent (r), but in any case lie must show a better 
title in someone else, and he is not allowed simply to impeach tho 
title of the person to whom he has paid rent (d). 


his tern- entered into a now tenancy with tho original lessor, being ignorant of 
tho fact that in the meantime tho lessor’s title had determined, was not estopped 
from subsequently disputing tho lessor’s title at the time of tho fresh domihO. 
Put it is not ea.s} to understand the principle) upon which this decision was 
based. 

M Bar wick d. Richmond Corporation v. Thompson (1*798), 7 Term llop. 488 ; 
Barker v. Manning (1798), 7 Torinjtop. 537; Rennie v. Robinson (1828), 1 Bing. 
147 ; Carvick v. lUaurave (1820), 4 Moore (o. P.), 303; Doe d. Cohmere V. II luiroe 
(1822), Dow. & By. (n. r.) 1 ; Seymour v. Franco (1828), t L. J. (o. s.) (it. «.) 
18- Jew v. Wood (18U), Or. & Ph. 185; Goubh worth v. hmyhU (1843), 11 
M. & W. 337, 313 ; Doe d. Matluw v. Ulyyins (1843), 4 U. B. 307, 375 ; Muryton 
v. WimtfiM (1840), 15 M. & \V. 221 ; CMbertson v. Irvimj (18o0), 4 II. tV In. 
742 (afiirmed (I860), 6 II. & N. 135, Ex. Oh.), per Martin, B., at p. /oi, a ouse 
of an assignment of a lease by a mortgagor in possession. Alter death ot 
lessor who purpoitcd to demise as tenant in fee, held lessee not estopped tuhn 
showing that he was only tenant for hie ( II dd v. Baxter (18o0), 1 II. ^ N. .d)8, 

J '%) Williams v. Paitholomew (1708), 1 Bos. & V. 326, per BurxEli, J., at p. 328 ; 
DoeA. Clan {Bailiff He.) v. Cht < kc (ISO!)), Pealto, Add . Us .239 j 
Pitcher (1813), 6 Taunt 202; (Inm nor v. T1 'oodhome (1822), 1 lung. 38, *o , 
Fenner v. T)uph,k{ 1824), 2 Bing. 10, where a new lease was taken trem the 
original lessor, hut tho tenant was not estopped; hr. gory j. Doidye (1 »-<■), A 
Bing 474; (Paper v. Kandy (1884), 1 Bing, (n C.) 43 ; H adddovev. Darnel 
(1830), 2 Bing, (if- c.) 538; Brook v. Higgs (1836). 2 Bing. (N.o.) oiyBoeA 
llarviu v Francis (1837), 2 Mood. & E. 57; Hoc d. Phvrn v. Brown (1837), 7 
Ad &‘E1 447- Wall v. llutler (1839), 10 Ad. & El. 204 ; Doe A. Higginbotham 
Vllarlor, (18K>), 11 Ad. & El. 307, per Lord Denman, O.J., at p. 313 : ,kw v. 
Wood (18 11) Or. & l J h. 183, per Lord (Tottenham , L.O., at p. 194 ; Doe A. Marlow 
v ll'ibm* (1813) 4 Q. B. 367 ; II itching! v. Thompson (18o0), a Exch. o0, as 

111, 141; and see also ibid, at p. 136; Knight \. LoxlUsoh), 18 O. B. 04o , 
Carlton v. Weuuoc/c (1884), 51 L. T. 659 ; Serjeant v. Nash, lucid & Co., [1J03] 2 

K. B. 304, 0. A. . „ , „ 

( a \ Ser ieant v. Nash , Field & Co., supra. 

(6) Rollers v. Pitcher, supra; Fenner v. Duplock, supra; Doe d. Ptevin v. 
ZtroiL euprti ; Oruvenor v. (IW/iouse, supra; Hall v. h idler, supra ; Cooper v. 
Blandg, supra; Doe d. Higginbotham v. Barton, supra; Ditchings v. Thompson, 

supra. _ Canton v. Bowcoclc, supra. . 

lit Carlton v Bowcock, supra; compare Cooper v. Mainly, supra. In replevin 
- r ( 2eipt oK v. Afoson (1794) 1 Esp. 89 per Lord Kenyon, 

at p. 91). But 7 w«T 6 whether tho dnrfuro as reported goes beyond tho facts of 
that case. 
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Sect. 3. 

Estoppel 

between 

Particular 

Persons. 

Submission (o 
a distress an 
ad mission of 
title. 


Bailee 
estopped 
from denying 
bailor's title. 


509 . On the other hand, submission to a distress constitutes an 
acknowledgment of a tenancy. The landlord after distraining cannot 
bring an ejectment for a cause accruing before the distress, and 
the occupier, if he does not replevy, is precluded from denying the 
title of the landlord (e). But payment of rent under threat of a 
distress is not a conclusive admission of title in the distrainor (/). 
Further, where a demise operates as an assignment of the lessor’s 
term, so as to leave no reversion in the lessor, and consequently no 
right to distrain, the estoppel by which the lessee is precluded from 
denying his lessor’s title does not prevent him denying the lessor’s 
right to distrain (fl). 

But where in a deed, by which the relation of landlord and 
tenant is created, the want of legal estate in the lessor is 
apparent, the lessee is bound by the ordinary rule of estoppel 
between lessee and lessor, and cannot say that a distress is invalid 
on account of the want of the legal estate (//). 

Sub-Sect. 2,— Bailor and Bailee . 

570 . An estoppel somewhat similar to that between landlord and 
tenant arises from the relation of bailor and bailee. A bailee, as a 
general rule, is estopped from denying the title of the bailor (i) from 
whom he received the goods, and he is equally estopped from deny- 
ing the title of one to whom he has attorned as his bailee, under- 
taking to hold the goods for him (/c). But, as in the case of a tenant, 
the estoppel ceases if the bailee is ovicted by title paramount (£), 
for if the true owner demands the goods, and the bailee refuses to 
deliver them to him, he is guilty of conversion (m). And, on the 
same principle, a bailee who has not actually had the goods taken 
out of his possession can set up the title of a third party against a 
claim by his bailor («), but only if he defends upon the right and 


(e) Panton v. Jones (1813), 3 Camp. 37*2; Cooper v. Blandy (1834), 1 
Bing. (n. c.) 45. 

i f) Knight v. Cox (1856), 18 C. B. 645. 

g) rrecce v. Corric (1828), 5 Bing. 24; Lewis v. Baker , [1905] 1 Ch. 46, 51. 
h) Morton v. Woods (1869), L. R. 4 Q. B, 293, Ex. Ch. 
x) Biddle v. Bond (1865), 6 B. & S. 225, pir Blackburn, 0., at p. 231, applying 
Martin, B., in Cheesman y. Exall (1851), 6 Exch. 341, 346. As to estoppel of 
a bailee, see title Bailment, Vol. I., p. 562; and as to estoppel between 
principal and agent, title Agency, Vol. I., p. 192. 

( h ) Holly. Griffin (1833), 10 Bing. 246; Henderson ifc Co. y. Williams, [1895] 
1 Q. B. 621, 0. A., per Bindley and Smith, L.JJ. 

( l ) Biddle v. Bond (1865), 6 B. & S. 225, 232 ; citing Shelbury y. SmUford 

E , Yelv. 22 ; . Hardman v. Willcock (1832), 9 Bing. 382, n., where, as 
[BURN, J., points out, the finding of fraud in the bailor was not necessary 
to the decision ; approyed in Rogers , Sons <£ Co. v. Lambert & Co., [1891] 1 Q. B. 
318, 0. A., per Lopes, L. J., at p. 328, and Ross v. Edwards & Co. (1895), 73 L. T. 
100, L\ C. ; Sheridan v. New Quay Co. (1858), 4 C. B. (n. S.) 618 (common carriers 
who had boon employed by the purchaser from one who had no title, delivered 
the goods to the true owner on his request, and were allowed to sot up his 
title) ; see ibid., at p. 650, where the statement of the law in Story, ss. 266, 282, 
is commented on. 

(m) Wilson v. Anderton (1830), 1 B. & Ad. 450, 456 (bailee of shipmaster, 
holding for supposed lien for freight, liable to owner of goods). 

(n) Biddle v. Bond, supra (auctioneer intrusted > with goods improperly 
seized under a distress, having been served with notice of claim by the true 
owner, but too late to stop their sale, was allowed to sot up his title 
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title and by the authority of the third party (o). The act of the 
third party in forbidding the bailee to part with the goods and 
requiring them to be retained for him is sufficient evidence of 
authority for this purpose (p). But it is not enough that the bailee 
has become aware of a third person’s title; he cannot set up the 
title of a person who has made no claim, or has abandoned it, for 
that would enable him to retain the goods for himself (q). Nor is it 
enough that an adverse claim is made, so that he may be entitled 
to interplead (?*)• 


against the bailor in an action for the proceeds), approved in Royer*, Sons Co. 
v. Lambert <fc Co., cited in next note ; compare Dixon v. lotas '(1833), 5 B. & 
Ad. 313, 310 ; soo also () y 7 e v. Atkinson (1814), 5 Taunt. 759, 761 ; Cheesman v. 
Exalt (1851), 6 Ifocli. 31 i ; Thorne v. Tilbury (1858), 3 II. & N. 534; European 
and Australian Royal Mail Co. v. Royal Mail Steam Paclcet Co. (1861), 30 ]j. J, 
(o. r.) 247. 

(o) Biddle v. Bond (1865), 6 B. & S. 225, at p. 234, approving the judgment of 
Pollock, C.B., in Thorne v. Tilbury, supra , at p. 537, qualifying tho koad-note 
in Ogle V. Atkinson, supra (in which case tho judgment of Glims, O.J., at p. 761, 
ia quite in accordance with tho statement in tho text), and followed in Royers, 
Sons & Co. v. Lambert & Co., [1891] 1 Q. B. 318, C. A., where tho bailee was 
admittedly defending in his own interest only , compare Warren v. Baring 
Brothers <i Co., Ltd. (1910), 51 Sol. Jo. 720. 

( p) This proposition is involved in tho decisions in Biddle v. Bond, supra ; 
Thorne v. Tilbury , supra (appointment of administrator who, thereby becoming 
entitled to tho goods, claimed them); European and Australian Royal Mail Co. 
v. Royal Mail Steam Packet Co., supra (bailment of ship, subsequent mortgage by 
bailor, and demand of possession b) r mortgagee). The two last-mentioned casos 
illuslraio ihe proposition of Lopes, L J., that the bailoo may, like a U nant,show 
that the bailor’s title has expired since tho bailment; but qmere whether he 
could do so if the person who acquired tho title made no claim. See next note. 

(</) Biddle v. B and, supra, at p. 231; Iktteley v. Reed (IS 13), 4 Q. B. oil, 
517; Roberts v. Ogilby { 1821), 9 Price, 269 (insurance agent cannot deny hm 
principal’s title to moneys received for him on tho ground that other persons 
are interested). The decision and the language of the judges in Cheesman v. 
Em 1 1 (1851), 6 Exeh. 311, indicate that in case of a pledge a greater latitude 
may bo allowed to the pledgee. They founded their decision on the proposition 
that “a pledgor impliedly undertakes that the property pledged is his own, 
and may safely bo returned to him,’* see per Pollock, C.B., and Parke, B., at 
pp. 313, 344 Pollock, C. Ik, added, “and if it turns out not to be so, tho 
pledgee may restore it to its lawful owner.” In that case the pledgee of pro- 
perty, pledged with him for the purpose of avoiding an execution, was allowed 
to set up tho title of third parties, although, bo far as appears in the report, no 
claim had boon made by them. This aspect of the case does not appear to have 
boon referred to in any subsequent case ; but in view of the cases cited in note (o), 
supra, it must be regarded with caution. A mortgagor of real property is 
never allowed to set up the title of a third person against his mortgagee, per 
Lold Mansfield in Dor. d. Bristow v. Peyge (1785), l Term Kep. 758, n., 760, n. 
As to estopped against principal by admission of agency, see title Agency, 

Yol. I., p. 192. . , . 

(r) Biddh v. Bond, supra , at p. 234. An expectation of being sued by a 
third party is now sufficient to entitle the bailee to interplead, see R. S. C., 
Ord. 57, r. 1 (a). But the interpleader will only determine as between the 
rival claimants which of them is entitled to the goods ; and where there is an 
estoppel, the interpleader order will preserve the light of the party in whoso 
favour it exists, if the goods turn out not to be his, to recover damages for 
conversion in an action in which the bailee will be estopped from denying the 
bailor’s title to tho goods (Ex parte Mersey Docks and Harbour Board, [1899 J 
1 Q,. B. 546, C. A., following Attenborough v. St. Katharine's Dock Co. (1878), 3 
0. P. I). 450, 45 5, 459, 0. A. ; Rogers, Sons ifc Oo. v. Lambert & Co., [1891] 1 Q- B. 
318, 0. A., per Lindt, ey, L.J., at p. 327); and see Robinson v. Jenkins (1890), 
24 Q. B. D. 275, 278, C. A. ; and title Interpleader. 
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571. J» id if a warehouseman in possession of goods attorns to 
the buyer of them, acknowledging that he holds them for liim(s), 
and upon the faith of that the buyer pays the price or the ware- 
houseman’s charges, the ordinary principles of estoppel by repre- 
sentation apply, and the warehouseman cannot afterwards turn 
round and say “ The goods are not yours/’ setting up the 
jus tertii (a). And though it lias been ruled that the mere accept- 
ance by a warehouseman of an order for tho delivery to a buyer of 
unappropriated goods out of bulk does not supply the want of an 
appropriation by the seller, so as to pass the property (b), a ware- 
houseman who accepts without qualification from a buyer a delivery 
order for “twenty sacks” (apparently specific) of Hour may be 
estopped from afterwards saying that he had not got so many sacks 
(or so many sacks unappropriated to other sales) belonging to the 
seller, and from denying that the property in twenty sacks in his 
possession has passod to the buyer (c). So a seller of unappropriated 
goods who accepts a delivery order from a pledgee, and assures him 
it is in order, whereupon he advances money to the buyer, is estopped 
as against him from saying that the property has not passed (d). 

Sub-Sect. 3. — Companies and Holders of Certificates . 

572. A company, which issues a certificate certifying that an 
individual shareholder named therein is a registered shareholder of 
the particular shares specified, is estopped as against transferees for 
value who have actec to their detriment on the faith of such certifi- 
cates from denying the truth of what is thus represented (e). But 


(.4) Tho more issue of dock wan ants is not such an attornment ( Attenborough 
V'. St. Aalharnie’s Dock Co. (1878), 3 0. P. J). 450, 0. A., as explained by 
Smith, L. J., in Henderson & Co. v. Williams, [180,7] 1 Q. 13. 521 , 0. A., at p. 534). 

(a) Biddle x. Bond (18(35), (3 13. & S. 225, at pp. 231, 232 (citing Stonard v. 
Donkin (1810), 2 Camp. 315 ; followed in Gosling v. Binne (1831), 7 Bing. 339; 
applying Hawes v. Watson (1824), 2 B. & C. 540) ; followed, Henderson <fc Co. v. 
Williams , [1895] 1 Q. 13. 521, 0. A. But mere attornment, whero the purchaser 
or pledgee knows tho facta, of which tho baih 0 is ignorant, and does not 
advance his money on the faith of the attornment, does not in case of eviction 
by title paramount prevent tho bailee setting up the jus tertii (Boss v. Edwards 
& Co. (1895), 73 L. T. 100, 1\ C.). 

(b) Unwin v. Adams (1858), 1 F. & F. 312 : tho question of estoppel was not 
discussed, nor was Gtllcil v. Hill (1834), 2 Or. A M. 530, cited. 

(c) (rillett v. Hill, supra (on presentation of the order the defendant’s foreman 
said that 44 they had not more than live sacks to spare, but the order was filed 
in the usual manner, and a subsequent order to deliver “5 sacks ex 20,” was 
accepted and acted on). A seller who carrios on a separate business as a 
wharfinger is not estopped by giving a delivery order, addressed to himself as 
wharfinger, but which lias not been accepted or assented to by him in that 
capacity, from donying the tillo of the holder of the order ((Hllnian, Bpmcer & 
Co. v. Cmbutt <fc Co. (1889), 01 L. T. 281, C. A.). 

{d) Woodley v. Coventry (1863), 2 II. & C. 164 ; compare Beton v. Lafone (1887), 
J2 f-'- A. ; Cot entry v. Great Eastern Hail. Co. (188.3), 11 Q,. B. I). 

i/b, 0. A. As to estoppel against an auctioneer, see title Auction and 
Auctioneers, Vol. I., p. 515. 

M Be Bahia and Ban Francisco Hail. Co. (1608), L. B, 3 Q. B. 584 ; approved 
in Societe (Jcnerale dc Paris v. Walker (1885), 1! App. Cas. 20, per Lord 
Blackburn, at p. 36; Coates v. London and Booth Western flail. Co. (1880), 41 
L. T. 553; Hart v. Fronthio etc. Gold Mining Co. (1870), L. B. 5 Exch. Ill; 
lie Ottos Kopjt Diamond Mines , Ltd., [1893] 1 Ch. 618, (J. A. It is submitted 
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this estoppel gives no title to that which is the subject-matter of 
estoppel ; nor does the certificate amount to an implied warranty 
upon which a transferee can sue (/). The court must look for the 
cause of action elsewhere upon the assumption that the company 
cannot dispute the facts staled in the certificate ; thus, on an appli- 
cation by the transferee to bo registered, the company, if they are 
estopped from denying the title of the transferor, may owe a duty 
to the transferee to place his name on the register of shareholders, 
and would therefore be liable in damages for refusiug to do so (a). 
But if the transferee gave value for the transfer without seeing the 
certificate or relying upon its contents, the mere subsequent posses- 
sion of the certificate would nob give him a title to the shares or 
impose upon the company the duty of entering his name on the 
register, if at the time of the presentation of the transfer for 
registration the transferor had ceased to be a shareholder (h). It 
is, however, still uncertain whether and to what extent a company 
is bound to the transferee of shares by a statement on the certificate 
that no transfer ill bo registered without the production of the 
certificate (t), and in consequence the duty of the company to get in 
expired certificates also remains undefined. 


tli.it ill o obiter (1 idum of Homer L.J., in Ruinjord v. James Keith ami Blackman 
Co ., Ltd., [11)05] 2 C'h. 117, C. A., quoted at p. 151, “The only representation 
[contained in a certificate j is that at the date of tho certificate tho person named 
therein was tlio owner ot the shares,” is not in accordance with tho above 
mentioned decisions, which clearly indicate that the representation is continuous ; 
see also title Companies, Vol. V., pp. 182, 183, 01)1. 

(/) Simm v. Anglo-American Telegiaph Co. (1879), 5 Q. B. I), 188, C. A., per 
Bkett, L.J., at pp. 200, 207. In this ease certificates were issued on the 
presentation of a lorgod transfer. The transferee himself hnd no claim against 
the company by estoppel [see p. 410, post), but tho certificates were pledgod as 
security for a loan, where! >v the pledgees acquired a right of action by estoppel. 
Tho loan was subsequently paid oil' and tho certificate surrendered to the 
pledgor, it was hold in tho (Joint of Appeal that as the pledgees had acquired 
no title to the shares by estoppel (overruling Lindlmy, J.), tin's right of action 
ceased when tho loan was paid off, and that consequently no right of action was 
transmitted to the pledgor by tho surrender to him of the certificates ; see title 
Companies, Yol. V., p. 698. 

(//) He Olios Kopje Diamond Mines, Ltd., [1893] 1 Ch. 618, O. A., per 
IlOWEN, L.J., at p. 628; Balkis Consolidated. Co. v. Tumkinson, [1893] A. O. 
396. 

(/*,) Rainford v. Janus Knlh and Blackman Co., Ltd., [1905] 1 Ch. 296, per 
Harwell, J-, at p, 302. 11 is decision was subsequently reversed, but on other 

grounds, [1905] 2 Oh. 147, (J. A. 

(i) Shropshire Union Railways and Canal Co. v. R. (1875), L. It. 7 II. L. 
496, per Lord Cairns, L.O., at p. 509, approved in Son etc Generate de Baris 
v. Walker (1885), 11 App. Cae. 20, per Lord Skleokne, atp. 29, seems to imply 
that the company are not so bound, but Colonial Bank UGiinney (1886), 11 
App. Gas. 426, per Lord Blackburn, at p. 437, quoted by Far well, J., in 
Rainford v, James Keith and Blackman Co., Ltd., supra , is to the contrary 
effect. The question was specifically left undecided in tho Court of Appeal 
[Rainford v. James Keith and Blackman Co., Ltd., [1905] 2 Ch. 117, 160, 0. A.), 
but Ciiannell, J., in Guy v. Wuterlow Broilurs and Layton , Ltd . (1909), 25 
T. L. H. 515, followed Harwell, J. Tho matter is one of contract, but the 
consequential duty (if any) might raise an estoppel; compare tho dictum of 
Homer, L.J., note (c), p. 408 , ante. A person is not estopped by failing to 
answer a letter from the company informing him of tho proposed transference 
of his shares ( Barton v. London and North Western Rad . Co, (1SS9), 24 Q. B. L. 
77, C. A.). 
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573. A person who produces a forged transfer to the company, 
and by so doing gets himself registered and a certificate issued to 
him, but does not further alter his position in reliance on those 
facts, cannot on discovery of the fraud make the company liable to 
him by estoppel, both because he has not acted to his prejudice on 
the faith of any representation by the company, and because in 
producing the forged transfer he himsolf induced the company to 
do the things lie complains of (A;). A further reason is that, though 
it is usual for companies to make inquiry of persons purporting to 
transfer their shares, such inquiry is for their own protection against 
liability to the real stockholder, and is not a duty which they owe 
to the transferee (/). The duty of a company to one who presents 
a transfer for registration does not seem to extend beyond a refer- 
ence to its own register (m), though even when such a reference 
would have shown that an alleged transferor was not in fact on 
the register the company is not liable by estoppel to the transferee 
unless he has changed his position in reliance on the certificate (n). 

574. In the case of shares stated on the certificate to be fully 
paid up, an estoppel is created against the company in favour of a 
transferee for value without notice, so that he is not liable to bo 
placed on the list of contributories when less than the full amount 
has been paid on such shares (o). 

{k) Simm v. Anglo-American Telegraph Co. (1879), 5 Q. B. I). 188, 0. A., 
distinguishing lie Bahia and San Francisco hail. Co. (1868), L. It. 3 Q. B. 
5S4 ; Ilart v. Fronttno etc. Gold Mining Co. (1870), L. R. 5 Exch. Ill, as 
explained in Balkis Consolidated Co. v. Tomkinson , [1893] A. 0. 396, by Lord 
HehsC1IELL,L.O., at p. 4(H; oomparo Starkey v. Bank of Engl and , [1903] A. C, 
11.4; Sheffield Corporation v. Barclay , [1905] A. C. 39*2; A.-G. v. Udell, [1906] 
2 Ch. 47, C. A. ; Platt v. Rowe (1909), 26 T. L. R. 49, where the first reason 
given in the text was applied to a case where a supposed transferee obtained 
n certificate for shares to which the transferor had no title and of which third 
persons were the registered owners. 

{1) Simm v. Anglo-American Telegraph Co. supra , at pp. ‘203, 209, 214. This 
proposition appears to be good law notwithstanding the observations of 
Fakwetx, J., in Dixon v. Kennaway & Co., [1900] 1 Ch. 833, nt p. 841 ; 
see Sheffield Corporation v. Barclay , [1905] A. 0. 392, per Lord LaVEY, 
at p. 403. 

(rn) Balkis Consolidated Co. v. Tomkinson, [1893] A. 0. 396, per Lord Field, 
at pp. 412,413; Dixon v. Kennaway & Co. y supra; compare Foster v. Tyne 
Pontoon and Dry Docks Co. (1893), 63 L. J. (Q. ft.) 50, where it was held that 
the fact that the fraudulent person had been insolvent from the first precluded 
the plaintiff in any event from getting damages from the company. 

(?<) Balkis Consolidated Co. v. Tomkinson , supra; Dixon v. Kennaway tfc Co., 
supra , following Knights v. Wiffen (1870), It. R. 5 Q. B. 660, discussed by 
13 li ETT, L.J., in Simm v. Anglo-American Telegraph Co., supra , at p. 212 ; 
Platt v. Rowe , supra. 

(o) Bloomenthal v. Ford, [1897] A. 0. 156. S. 25 of the Companies Act, 1867 
(30 & 31 Yict. c. 131), by which vendor’s shares could be issued as fully paid up 
on registration of the contract, has been repealed by 8. 33 of the Companies Act, 
1900 (63 & 64 Viet. c. 48), and remains repealed under the Companies (Consoli- 
dation) Act, 1908 (8 Edw. 7, c. 69). As disputes may arise on certificates issued 
boforo the later Acts, it may be well to quote the principal cases where the 
'company has been estopped, as against transferees for value without notice, from 
denying that the shares were fully paid up, though no contract was registered : 
Burkin shaw v. NicoUs (1878), 3 App. Oas. 1004; Barrow's Case (1880), 14 Oh. I). 
432, 0. A., where it was held that a holder for value without notice could givo a 
good title to a transferee who had notice that the shares were not fully paid; Re 
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575. The register of members of a company is only primd facie •• 

evidence of matters inserted therein (p), but in the case of Govern- Estoppel 
ment stock, the holders of which are registered in the books of the betwMU 
Bank of England, the bank is estopped from denying that the Particular 
persons whose names are registered are the holders of stock, even * > er80p a " 
if the original transfer of such stock was a forgery (q). A person Thecom- 
whose name is on the register of a company, and who exercises acts P ai ^a 
of ownership over the shares standing in his name, is estopped in re S ,Bter - 
an action for the amount of unpaid calls from denying that the 
register is correct (»■). 


576. A certification given in the ordinary way of business by a To what 
proper officer of the company amounts to no more than a repre- i8 

sentation that the transferor has produced to him such documents estopped by a 
as on the face of them show a primd facie title in the transferor to certification, 
transfer the shares mentioned in the transfer (s). The ostensible 
authority of a secretary of a company in this respect does not extend 
beyond giving a receipt or an acknowledgment for certificates and 
documents of title which have been Actually lodged with him, and 
the company is not, at least when the cecretury acts fraudulently 
for his own purposes, estopped by his certification acknowledging 
the receipt of certificates which have not been lodged (a). In any 


}JaU (A. W.) A Co. (18S7), 37 Ch. I). 712 ; Christchurch Gas Co. v. Kelly (1887), 
51 J. P. 374 (directors’ shares) ; Parlury's Case, [1890] 1 Ch. 100. Put whoro 
persons taking such shares were fully aware that they were vendor's shares, 
and in fact did not rely on the certiiicato, they were precluded from raising an 
estoppel (Markham and Darter's Case , [1899] 1 Ch. 414; Bloommihal v. Ford, 
[1897] A. C.U56, per Lord Heuscuei.l, atp. 107 ; lie London Celluloid Co. (1888), 
39 Ch I) 190, C. A. ; as to when third parties are taken to be allottees, see 

Carling , Hespeler, and Walsh's Cases (1875), 1 Ch. D. llo, C. A. ; lie Newport 

and South Wales Shipowner's Co., Rowland's Case, [18S0] W. N. 80, C. A. ; Ite 
Vulcan Ironworks Co., [1885] W. N. 120. 

(p) Companies (Consolidation) Act, 1908 (8 Mw. 7, c. 69), s. 33. 

(q) Davis v. Rank of England (1824), 2 Bing. 393, 407; Bank of England v. 
Cutler , [1908] 2 K. 15. 208, 234, C. A. ; compare Hare v. London and North 
Western Rail. Co. (I860), John. 722, as an instance of the case of an ordinary 
company where registration made on account of a forgod transfer was held to 

b6 (r) Case (1869), 4 Ch. App. 322 ; Re Railway Time Tables PublisUng 

Co. ICx parte Sandys (1889), 42 Ch. D. 98, 0. A. ; compare Hull Flax Co. v. Jhllesley 

0860) (iH & N. 38. But a company is not estopped by sending a dividend 

warrant from denying the payee’s title to the shaves {Foster v. 1'yve Pontoon 
and Drv Docks Co. (1893), 63 L. J. (Q. B.) 50). 

t 8 ) Bishop v. Balkis Consolidated Co. (1890), 2 o Q. B. D. 512, 519, 0. A.; 
compare Longman v. Bath Electric Tramways , [1905] 1 Ch. 646, C. A. 

(<Ci Whitcchurch ( George) , Ltd. v. Cavanagh , [1902] A. 0. 117, 125, 126, 
134. In Bishop v. Balkis Consolidated Co., supra , a certificate including the 
shares purporting to have beon transferred had been lodged with the company 
in respect, not of the transfer in question, but of an earlier tiansfer of the same 
shares, and it was said that the company was estopped from denying the truth 
of the facts certified. This decision may perhaps bo supported on the ground of 
the absence of fraud (see per Lord Brampton m n/ntechurch (George), Ltd. v. 
Cavanagh , supra, at p. 139), but in view of the judgment of Lord Macnaohtbn 
in the case last cited it would seem that this part of the judgment cannot now 
be regarded as correct; and see Platt v. Rowe (1909), 26 T. L. B. 49; see also 
the comments in McKay's Case , [1896] 2 Ch. 757, per Vaughan Williams, 
at p. 761, where he professed himself bound by, but unable to understand, 
the decision. The remarks of Lord Maonaghten in Whitwhurch (Utorge), 
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case, certification is not a document or warranty of title, and tho 
company is not estopped by it from showing that the transferor had 
no title or a defective title to the shares mentioned in the certificate 
stated to have been lodged (b). 

577. A person who signs a blank transfer in order to enable his 
broker to fill it up with particular shares is estopped from asserting 
that he signed the transfer in blank, so as to show that it is void in 
law (c), provided that the broker carried out his instructions ; but 
where a broker has so acted as to make the whole transaction a 
forgery, filling up the transfer with a description of shares other 
than those specified, and has stolen the certificate of such shares 
in order to enable him to effect his purpose, the conduct of the 
transferor in executing the deed in blank is not the real or proxi- 
mate cause of the loss occasioned, and ho is not estopped from 
asserting the true facts in an action against the company for 
wrongfully removing his name from the register (d). 

So in the absence of any mercantile usage creating an clement 
of negotiability there is no estoppel in favour of a person who takes 
a transfer in blank and fills up the blanks in his own favour without 
the consent or knowledge of the original transferor (e). 

In cases where the certificate contains on tho back a blank form 
of transfer, and the practice is for such documents to pass from 
hand to hand, then, when the transfers are duly signed by the 
registered holders of the shares, each prior holder confers upon the 
bond fide holder for value of the certificates for the time being an 
authority to fill in the name of the transferee, and is estopped ironi 
denying such authority ; but a title by unregistered transfer is not 
equivalent to what has been termed the legal estate in the shares 
or'to the complete dominion over them (/). 


Ltd. v. Cavanagh , [1902] A. C. 117, at p. 124, approver! Ivy Lord Brampton 
at p. 1159, indicate that the secretary of a company would not now be held 
to have ostensible authority to represent as fully paid up shares which were not 
so, in which case the decision in McKay's Case , [1896] 2 Oh. 757, oven upon tho 
assumption that the certificate had been lodged, can only be supported upon the 
ground suggested by Lord Brampton. 

(b) Bishop v. Ilalkis Consolidated Co. (1890), 25 Q. B. D. 512, 0. A., approved 
by J Lord Brampton in Whitechurch [George), Ltd. v. Cavanagh , supra, at p. 138. 

(c) As in Iiibblewhite v. Af'Monne (1840), 6 M. & W. 200; France v. Clark 
(1884), 26 Ch. 1). 257, 263, C. A. A.s to the duty of ono who signs a blank 
transfer not to binder registration, see Hooper v. Herts, [1906] 1 Ch. 549, 0. A. 

(d) Swan v. North British Australasian Co. (1863), 2 H. & 0. 175, Ex. Ch., 
disapproving, at p. 182, Coles v. Bank of England (1839), 10 Ad. & El. 437 ; 
explained by Sir G. Me lush, L.J., in Hunter v. Walters (1871), 7 Cli. App. 75, 87 ; 
compare Sheffield and Manchester Bail . Co. v. If oodcock (1841), 7 M. & \V. 574, 
5S3 ; Taijler v. Great Indian Peninsula Rail . Co. (1859), 4 Do Gr. & J. 559, C. A . ; 
and as to negligence being the proximate cause of loss, Merchants of Staple 
of England (Mayor etc.) v. Bank of England (Governor & Co) (1887), 21 Q. B. D. 

100, c. A., following Bank of Ireland '{Governor & Co.) v. Evans' Charities in 

Ireland ( Trustees ) (1855), 5 II. L. Cas. 389; and p. 400, ante . As to signature 
of blank transfers by executors, see title Companies, Vol. V., p. 192. 

(e) France v. Clark (1884), 26 Ch. D. 257, 262, C. A. ; followed in Fox v. Martin t 
[1895] W. N. 36; Montagu (Samvel) & Co. v. Weston, Clevedon and Portishead 
Light Railways Co. (1903), 19 T. L. R. 272 ; compare Tayler v. Great Indian 
Peninsula Rail. Co., supra. 

(/) Colonial Bank v. Ilepworth (1887), 36 Oh. D. 36, per Cijtity, J., at p. 53, 
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Sub-Sect. 4. — Patentee and Licensee. 

578 . An estoppel which is very closely analogous to that between 
landlord and tenant exists between a patentee and his licensee. In 
some of the cases, as in the case of a lease, the estoppel has been 
by deed ((f) ; but apart from this, as a tenant is estopped from dis- 
puting his landlord’s title, so the licensee of a patent under agree- 
ment with the patentee, so long as he continues to act under the 
licence (h), or during the continuance ot the agreement, is not at 
liberty to dispute the validity of the patent (i). The analogy 
between a licensee and a temnit is very exact : “ So long as the 
lease remains in force, and the tenant has not been evicted from 
the land, he is estopped from denying the lessor’s title to that 
land ; but he is entitled to show that a particular parcel was 
never comprised in the lease. So a licensco may show that the 
particular tiling ho has done was not included in the patent, and 
that he has done it as one of the public, and is therefore not bound 
to pay royalty for it. If he has used that which is in the patent, 
and which liis licence authorises him to use, then like a tenant 
under a lease he is estopped from denying the patentee’s right, 
and must pay royalty. Though a stranger can show that the 
patent was bad (7c), the licensee must not do so ”(Z). 

On a somewhat different principle, a patentee after assignment 
of the patent is, as between himself and the assignee, and those 
claiming under him, estopped from disputing the validity of the 
patent ym). 


But a bank taking such securities from a professional money- londor is not such a 
bond fide holder for value as 1o bo protected by estoppel* (Sheffield (fair/) v. 
London Joint Stock Bank (1888), 13 App. Cas. 333). 

(</) Smith v. Scott (1859), (3 0. B. (n. s.) 771 _ (defendant estopped by his dflod 
from denying (a) that it gave an exclusive licence, and (b) that the plaintiff 
was the true and first inventor), following Bowman v. Taylor (1334], 2 Ad. & El. 
278, and followed in Hills v. Laming (1853), 9 Exch. 256, and distinguishing 
Jlttyne v. Alaltby (1780), 3 Term Rep. 438, which was decided by all the judges 
on the ground that the licensee was in the position of a tenant w f ho lias been 
ejected by title pm amount, and by Lord Kenyon, C.J., and Asmmsr, J., also 
on tho ground of fraud. 

(/<) Tho estoppel does not continue after tho expiiation of tho licenco (Gone her 
v. Clayton (I860), 31 L. J. (on.) 230; comparo Danger field v. dories (I860), 13 
L. T. 142), nor does it bind an equitable assign 00 of the licence who is not 
acting under it (Lidding v. Frank* (1810), 1 Mac. & Cf. 56; followed, Baxter v. 
Combe (1850), 1 I. Ch. R. 284, 280), nor does it bind a purchaser from the 
licensee (Oil Idle Safety Razor Co. v. Oamage(A. IK.), Ltd. (*900), 25 T. L. 11. 808). 

(/) Crossleg v. Dixon (1863), 10 II. L. Cas. 293 ; comparo Cutler v. Bower 
(18-18), 11 Q. B. 973; Lowes v. Purser (1856), 6 E. & B. 930; and Noton v. 
Brooks (1S61), 7 11. & N. 490, where the question turned rathor on consideration 
than estoppel. 

(k) As actually occurred in (J rover and Baker Saving Maehinc Co. v. Millard 
(1862), 8 Jur. (N, 8)713. 

(/) Clark v. Adie (No. 2) (1377), 2 App. Cas. 423, per Lord Blackburn, at 
n *133 

P * (m) Walton v. Lavaler (I860), 8 0. B. (n. s.) 162, 180, ISO. This seems to 
rest on tho ordinary principle of estoppel by conduct, and on the rule that a man 
cannot derogate from iris own grant. It does not apply as between a patentee 
after bankruptcy and tho assignee of his trustee m bankruptcy (Smith v. 
Cropper (1885), 10 App. Cas. 21 9); nor does it bind a person who, after tho 
assignment, becomes a partner of the assignor (Heuyh v. Chamberlain (1877), 
25 W. K. 742) ; and see title Patents and Designs. 
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Part 1. — Introductory. 

Sf.ct. 1. — Functions of the Law of Evidence. 

579 . Iii every system of jurisprudence it is recognised that, before Proof, 
a fact is accepted and acted upon, it must be proved. Evidence is 

the foundation ol proof, with which it must not be confounded. Proof 
is that which leads to a conclusion as to the truth or falsity of alleged 
facts which are the subject of inquiry. Evidence, if accepted and 
believed, results in proof, but it is not necessarily proof of itself. 

The amount of evidence necessary to establish proof, the quality of 
the evidence which will be accepted, and the manner in which it may 
be givpii vary according to the usages of each country, but all systems 
recognise that, at least in theory, facts require to bo proved. 

The rules which regulate the admission or rejection of evidence 
are many and complex. They belong to tho realm of procedure, 
and have been formulated in a few Acts of Parliament and an 
enormous number of judicial decisions spreading over the last 
hundred and fifty years. 

580 . The necessity of applying tho law of evidence presupposes Foundations 

two tilings — of evidence. 

(a) The existence of a court, or of some tribunal in the naluro 
of a court, whoso duty it is to ascertain facts ; 

(b) An issue to be determined. 

581 . Given the forum and given the issue to be determined, tho Law of 
next question which arises is by wliat evidence is the court to bo evidence, 
guided. The rules which govern the procedure of the court witli 
reference to the admission or rejection of evidence constitute what 

is known as tho law of evidence (a). 

(a) Under tho Judicature Acts the Rulo Committee may make rules for 
regulating in the High Court of Justice tho means by which particular facts 
may bo proved, and the mode in which evidence thereof may be given : (a) on 
any application in any matter or proceeding relating to tho distribution of any 
fund or property, whether in court or not; and (b) on any application upon 
summons for directions pursuant to such rules (Judicature (Procedure) Aot, 1894 
(57 & 58 Yict. c. 16), d. 3). The power to dispense with tne technical rules of 
evidence depends entirely upon that Act (Baerlein v. Chartered Mercantile Bank t 
[1895] 2 Ch. 488, 0. A.). Even when justices are sitting in an administrative 
capacity they may refuse to hear statements not made on oath (R> v. Sherman , 

Ex parte Denton , [1898] 1 Q,. B. 578). Arbitrators are bound by the same rules 
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582. The lex fori must determine all questions relating to the 
admission or rejection of evidence. The questions are to be deter- 
mined “ by the law of the country where the question arises, where 
the remedy is sought to be enforced, and where the court sits to 
enforce it ” (b). It follows that if it is desired in an English court 
to prove a foreign document, then, although such document may 
be provable in its country of origin by the production of a copy, it 
cannot be so proved in the English court unless the circumstances 
are such as to render the copy admissible by English law (e). 

583 . There are two cardinal rules of evidence to be remembered — 

(a) The facts of which evidence is tendered must be relevant to 
the issue to be tried ; 

(b) The best evidence procurable— in other words, primary evidence 
— must be given of the facts sought to be proved (</). 

584. Facts relevant to the issue are those facts which, either 
directly or inferentially, lead to one of the conclusions necessary 
to proof or disproof of that which is affirmed. The facts which 
directly lead to such a conclusion are tho^e essential to the issue. 
The facts which inferentially lead to such a conclusion are those 
which raise a presumption as to the existence of the facts essential 
to the issue. 

585. The facts necessarily involved in the determination of the 
issue arc sometimes defined as the res gestec, and the rule as to what 
facts form part of the res gestce, and are consequently provable as 
facts relevant to the issue, has been well stated as including 14 acts, 
declarations, and incidents which constitute, accompany, and 
explain the facts or transaction in issue ” (c). Facts inferentially 
relevant are usually those which are either fcho cause or the effect 
of those directly relevant, and which consequently go, by inference, 
to prove them, but, as just staled, the inference may be wider and 
may be drawn from facts which either accompany or explain the 
transaction in issue (/). Care must of course be taken that the 
facts sought to be proved as part of the “ res gesUe ” are not in 
reality what is known as “res inter alios actce” {g). Ary fact 
forming part of the transaction being inquired into is suflicicntly 
connected therewith to be provable, although it may not itself be 
in issue (//)■ 


of evidence as ciouits of law {Re Enoch and Zarctzky , Rock & Co.’s Arbitration , 
[1010] 1 K. B. 327, 0. A. ; and see p. 433, post). 

(b) Rain v. Whitehaven and Furness Junction Rail. Co. (1850), 3 II. L. Cas. 1 ; 
llamhjn <k Co. v. Talisker J) id if Ur y, [1894 j A. O. 203. 

(c) Iirown v. Thornton (1887), 6 Ad. & El. 185 ; Clark v. Alnflick (1840), f 
!NIoo. ]?. C. C. 252. For tlxe cireuiii stances under which a copy of au original 
document is admissible according to English law, see pp. 518 it scg., pod. 

(d) As to this rule in t elation to criminal cases, see title Criminal Law and 
Procedure, Vol. IX., pp. 300—393. 

(<?) The explanations must ho tlicmselvos relevant to the issue. As to evidence 
of similar acts, see p. 450, post. 

(/) Rauch v. Great Western Rail. Co. (1841), 1 Q. B. 51. 

(fj) Ifyde y. Palmar (1863), 32 L. J. (q. b.) 126; Wright v. Ta thorn (1S38), 5 
Cl. & Fin. 670, II. L. ; Agassi ?, y. London Tramway Co. (1872), 21 W. B. 199. 

(h) R. V. Ellis (1826), 6 B. & 0. 145; Carmarthen and Cardigan Rail . Co. v. 
Manchester and Milford Rail. Co. (1873), L. B. 8 0. P. 685. 
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It is the function of the judge to determine what is and what Soot. l. 
is not relevant to the issue, and consequently to ascertain what Functions 
the issue is. At one time the issue — Le the point to be deter- Law 

mined — was to be discovered in the pleadings, and those documents of Evidence* 
were framed with much care in order that the litigants should 
define in and the court should ascertain from the pleadings the 
nature of the issue. In modern times some causes are tried without 
pleadings, and even in those where pleadings have survived they 
are subject to frequent and immediate amendment at the hearing 
“ so as to raise the real issue to be tried ”(i). Tho credibility o£ 
testimony is a question of fact to be determined by the jury, if the 
case is being tried before one, or by the judge, as a jury, if it is 
not ; but the admissibility of evidence must bo decided, as a pre- 
liminary question, by the judge as such when it is tendered, and it 
is consequently for him to discover what the issuo is : this he must 
do, in the absence of pleadings, from the opening of the case, from 
such documents as are before him, and from such evidence as has 
been given without objection before any question of admissibility 
arises. 

586. Having once admitted evidence, tho duty of the judge is function of 
confined to directing tho jury (if there be one and tho necessity tb °i lld « G * 
for such direction arises) as to the rules of law regarding 
corroboration (j), or the value to be attached to certain classes of 
testimony (ft), and to commenting in his summing up, if he thinks 

tho case requires it, on the volume and the value of the evidence 
given (/). 

587. It having been settled that the fact of which proof is I3est evident 
tendered is one relevant to the inquiry, the question then arises. 

How may it be proved? And this leads to the second cardinal 
rule above stated, namely, that the best evidence must always be 
given ; in other words, the evidence which affords the greatest 
certainty of the fact in question. The reasons for this rule arc 
sufficiently obvious. Why should a litigant tender evidence less 
direct and consequently less convincing than other existing and 
attainable evidence unless for some reason which would make it 
improper for the court to receivo it {m) ? Thus, if a fact is to be 
proved by oral evidence, it is obvious that the evidence must be that 
of a person wlio lias directly perceived the fact to which lie testifies. 

Equally, if something is alleged to have been seen, the evidence 
must be that of the person who says he saw it; if heard, that of 
the person who says he heard it ; otherwise it would be impossible 
to test by cross-examination the truth of the testimony, and the 


(i) See titlo T*leadiu<>. , . ■, Cl t 1 

(A Corroboration is essential in cases of breach of promise and of bafttaidy, 
and is in practice generally required where a claim is made against the estate of 

a dead person. See p. 603, post. , 

(7c) As in cases where evidence has boon givon by an accomplice, or by an 

(/) See Heslop y. Chapman (18.3d), 2 0. L. R. 139, Ex. Ch. moqo> 

(m) T wyman v. Knowles (1863), 22 L. J. (o. P.) 143 ; Booster v. Sewell (1820), 
3 B. & Aid. 296; Strother v. Barr (1828), 5 Bmg. 136. 

ill. — xin. u 
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law rejects evidence which cannot be adequately tested (n). 
Similarly, where the transaction sought to be proved is primarily 
evidenced by a writing, as in the case of a written contract, the 
writing, if it exists and is obtainable, must be produced (o). It is 
iigain obvious that it would be improper for the court to rely upon 
a possibly imperfect copy of an original when the original itself 
can be produced, or to accept the recollection of witnesses which 
may be faulty, as to the contents of a document, when the document 
can itself be referred to. For the same reasons it follows that when 
a preliminary written agreement has been followed by a deed, the 
deed, having superseded the written agreement, must be itself 
produced (p); also that in cases where oral testimony should be 
given, but the court has allowed such testimony to be embodied in 
depositions, the depositions can only be given in evidence on proof 
that the witnesses themselves are unable to attend the court (q). 

Tli e rule as to the production of the best evidence is inflexible, 
and the mind of the court is invariably alert to discover, when 
evidence of an alleged fact is tendered, whether it is not within tho 
power of the persons tendering it to produce better evidence of the 
same fact, and if tbe court is satisfied that better evidence can be 
produced it will insist — although possibly an adjournment of tho 
caso be involved— upon the production thereof. 

588. In the unavoidable absence of tho best or primary evidence 
the court will accept what is known as secondary evidence. Secondary 
evidence is evidence which suggests, on the face of it, that 
other and belter evidence exists. It follows that it will never be 
received until the party tendering it proves that it is out of his 
power to obtain the best evidence. The fact that secondary 
Evidence is receivable is sometimes stated as forming au exception 
to tbe rule which provides that the best evidence alone can be given. 
This is an error. So far from forming an exception to the rule, it 
is the logical outcome of it, for, as secondary evidence may only be 
given when the party tendering it has proved that primary evidence 
is not obtainable, the secondary evidence becomes the best which 
the court can procure and consequently satisfies the rule (?•). 

589. When once it has been proved that a document exists, but 
that, for reasons which admit the giving of secondary evidence, it 
cannot be produced, then tho contents may be proved by other means, 
<?.//., by the production of a certified copy (s), an office copy, any copy 
which it can be proved has been made from the original and is 

(n) A.-G, v. Davison (1825), M'Cle. & Yo. 100, Ex. Oh. ; Fitzgerald v. Fitzgerald 
(1803), 3 Sw. & Tr. 397 ; Steinheller v. Newton (1838), 9 0. & P. 313 ; Allen v. 
Allen, [1894] P. 248, 0. A. 

(o) Woo p. 517, post 

(p) Williams v. Morgan (1850), 15 Q. B. 782. 

(?) II. S. O., Ord. 37, r. 18. 

(r) For the occasions on which secondary evidence of a document may be 
given, see p. 518 , post. 

(«) Many public documents, certificates, certified copies of documents, and 
of entries in registers etc. are by statute made evidence in courts of law, pro- 
vided they are authenticated as the statute requires. For a detailed list of such 
documents and of the statutes undor which they are made evidence, see pp. 525 
of seq., post 
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correct (a), a counterpart, or by oral evidence as to the contents ol 
the document given by a person who has seen it and is able to 
awear that he recollects the contents. The statements of deceased 
persons as to the contents of a lost document, if mado under such 
circumstances as make the statements receivable in evidence, can 
also be given as secondary evidence (/>). 

590. An important example of the rulo which provides that the 

best evidence must always be given is found in the fact that, subject 
to exceptions presently stated, hearsay is not admitted. A witness 
cannot be called, in proof of a fact, to state that he heard someone 
else state it to be one. The reason lies, first, in the fallibility of 
human nature and human memory, which is found habitually to 
affect the accuracy of a narrative that passes through several 
persons; secondly, in the impossibility of testing the truthful- 
ness Of a statement not made by the witness who is repeating it, 
but by a person not called ; and, thirdly, in the opportunities 
which any other rulo would offer to fraudulent persons wishful 
to put into the mouths of others statements which they had never 
made (c). ' 

Care must be taken to distinguish between evidence which is 
tendered to prove that someone else has spoken certain words when 
tho fact of which proof is required is merely the speaking, and 
evidence which is tendered to prove that someone else has spoken 
certain words as leading to a conclusion that the words spoken 
were true. The former is admissible (as in cases where the uttering 
of a slander has to be proved) ; the latter is not. 

591. Salutary as is the rule regarding the rejection of hearsay, 
it is manifest that certain statements by the parties must have au 
important bearing upon the determination of the issue, although, 
strictly speaking, such statements, when not proved out of the 
mouth of the person who made them, amount to nothing more nor 
less than hearsay. The various statements of which it has been 
found necessary to admit proof, although the proof be not given by 
the person responsible for the statement, may be eithor written or 
verbal. They are termed exceptions to the rule regarding tho 
rejection of hearsay, 

592. The first exception, and the one most usually met with in 
practice, is that which allows admissions made by one of the 
parties to be proved. The admission is evidence against the party 
making it, but not in his favour. What a person admits against 
himself may reasonably be supposed to be true, although it is 
more than possible that he might fabricate statements in his favour 
or even make them, when untrue, in the belief that they wore 
true. Consequently the former statements are admissible ; the 

(a) A copy which has merely been examined with a draft, the draft itself 
not having been examined with tho original, will ho rejected {Re llalij ax 
Commercial Banking Co. ami Wood (1808), 79 L. T. 183). 

( b ) See p. 518, post. 

\c) As to the antiquity of the rulo as to hearsay, see 2 Hawk. P. C., c. 40, 
s. 14 (8th cd., p. 590) ; Wright v. Doe cl. Tatham (1837), 7 Ad. & El. 313, 
Ex. <Jh. 
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latter are not (d). An admission may be written or verbal. 
Thus, an entry in a book kept by a party or by his firm cannot, 
strictly speaking, be evidence in his favour, although it may be 
evidence against him (c). In practice witnesses are frequently 
allowed to look at their books while giving evidence (/), but this 
is justified only by the rule which allows a witness to refresh 
his memory by looking at any note which he has made at the 
time. The fact that a witness is allowed to look at a document 
when in the box — whether it bo a book of account or any other 
document — docs not make the document evidence against his 
opponent unless his opponent calls for it, asks questions upon it, 
and thus does what is called “ puts it in,” i.c., makes it evidence in 

IIih cause. 

Besides verbal or written admissions, a party may admit by 
conduct ; that is to say, ho may so acquiesce in certain conditions, 
or in certain statements made by others, that it would bo unjust to 
allow him afterwards to deny the propriety of the one or tho truth 
of the other (7/). Admissions may also bo made not only by the parties, 
but by any person who is, by his relation to the party, in a position 
to bind him by the admission (/i), e.g. } by a person jointly interested 
with the party against whom the evidence is tendered, or by the 
latter’s predecessor in title ( i ). 

593. Tho next exception to the rule that hearsay will bo 
rejected is afforded by tho fact that in certain circumstances tho 
statements — or declarations, as they arc more usually called— of 
deceased persons are admissible in evidence (k). 

Declarations of deceased persons to bo so admissible must havo 
Jjeen made — 

(a) Against the pecuniary or proprietary interest of tho deceased 
when ho made it (l) ; 

(b) In the courso of business, or of duty in the tiaiuro of 
business (m) ; 

(c) As to public rights (n ) ; 

(d) As to pedigree and ancient possession (o) ; 


(d) Darby y. Ouseley (1856), 1 II. & N. 1; R. y. PJrdheim , [1896] 2 Q. 13. 
260, 0. 0. K. ; ITcane v. Royers (1K29), 9 13. & 0. 577, 5S6. 

(e) Smyth v. Anderson (18 19), 7 C. 13. 21. 

(/) R. v. W oi th ( Inhabitants ) (1843), 4 Q. B. 132, 139. 

(g) La Pxmque Jerques- Cartier y. La Baroque d’Epargne de la Cite et du District 
Montreal (1887), 13 App. Gas. 118 ; Moriarty y. London , Chatham and Dover 
Rail. Co. (1870), L. R. 5 Q. B. 314 ; and see titlo Estoppel, p. 388, ante. 

(h) Confessions are a common form of admission. See p. 456, post; Vetch v. 
Lyon (1816), 9 Q. B. 147 ; and title Criminal Law and Procedure, Vol. IX., 
pp. 384—400. 

(i) Great Western Rail. Co. y. Willis (1865), 18 C. 13. (N. s.) 748; and see 
litle Agency, Yol. 1., p. 215. As to evidence of acts done hy an agent or 
servant being evidence against the principal or employer, see ibid pp 217, 
218. and title Master and Servant. 

It) Sue p. 403, post. 
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(e) When dying, as to the cause of death (p); or 

(f) With reference to the deceased’s testamentary intentions in 
the contents of his will (q). 

594. The two cardinal rules with reference to the giving of 
evidence and the exceptions to that which provides that the best 
evidence must always be given having been sot out, it remains to 
consider — 

(a) Circumstances in which facts must be proved in a certain 
way; 

(b) Circumstances in which facts do not require to be proved; 

(c) Circumstances in which alleged facts may not be proved 

at all. 

595. The circumstances in which facts have to be proved in 
a certain way are those in which the statute or the common law 
has provided that no action shall succeed unless founded on a 
written document. They are : — 

(ft) Actions brought on the promise ©f an executor to he person- 
ally liable. This is statutory and is provided for by s: 4 of the 
Statute of Frauds (?•). The promise, or sumo memorandum thereof, 
must be in writing and signed by the party to he charged or some 
person thereunto by him lawfully authorised. The agreement must 
embody the consideration (s). 

(b) Actions brought on the promise of one to be answerable for 
the present or future debt of another (/,). The agreement need not 
disclose a consideration on the face of it (a), hut a consideration 
must ho proved (.c). 

(c) Actions brought on a promise in consideration of 
marriage (y) . 

(d) Actions on contracts not to be performed within a year from 
the making thereof ( 2 :). This is also provided for by s. 4 of the 
Statute of Frauds and is subject to the same provision regard- 
ing the necessity for a written agreement or some memorandum 
thereof. When the contract sued on is capable of being performed 
within a year from the date when made the statute has no 


(;>) Seo p. 471, post , and title Criminal Law and Procedure, Vol, IX., 
pp. 393, 589. 

(7) Seo p. 471, post. 

(r) 29 Car. 2, c. 3, s. 4. 

(s) liunn v. Hughes (1778), 4 Bro. Pari. Cas. 27 ; and seo title Executors 
and Administrators. 

(tf) Statute of Frauds (29 Cur. 2, e. 3), s. 4. 

(i<) Mcrcaitilo Law Amendment Act, 1850 (19 & 20 Viet. c. 97), a. 3. 

(x) Semple v. Pink (1847), 1 Excli. 74: Holmes v. Mitchell (1859), 7 C. B. 
(n. s.) 361. See titles Contract, Vol. VII., p. 362; Guarantee. 

{y) Statnto of Frauds (29 Car. 2, c. 3), s. 4. Tho section does not, it is to bo 
observed, deal with promises to marry, but with contracts to do something — 
as, for example, to pay money —in consideration of marriage; and see title 
Contract, Vol. VII., p. 364. 

(z) Ibid. This provision applies to an agreoment for the salo of goods which 
is not to be performed within a year, notwithstanding the repeal of s. 16 by the 
Sale of Goods Act, 1893 (56 & 57 Viet. c. 71); Presled Miners Co., Ltd . Y. 
Garner , Ltd., [1910] 2 Iv. B. 776. 
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sect. l. application (a), but on the other hand, if the contract on the face 
Function* of it is for longer, but may be determined by a contingency 
of the Law arising within the year, the statute applies (6). 
of E vide nce ( e ) Actions on contracts to let or sell land. Sects. 1 and 2 of the 
Stilt ii to of Frauds (c) provide that “ leases, estates, interests of free- 
hold, or terms of years ” in land are to be in writing, except in 
the case of leases not exceeding the term of three years from the 
making thereof, “whereupon the rent reserved to the landlord 
during such term shall amount unto two third parts at the least 
of the full improved value of the thing demised " which may be 
created by parol. By s. 4 of the statute no action is to bo brought 
on any contract to sell lands “ or any interest in or concerning 
them ” except the contract or some note or memorandum thereof 
l)o in writing. The terms of the contract, the parties to it, and the 

subject-matter of it must appear witli reasonable clearness in tbo 

agreement (d). 

(f) Actions on contracts for the sale of goods of the value of £10 
and upwards. This is provided for by the Sale of Goods Act, 1893 (p). 
The rule is, however, only operative in cases where the buyer has 
neither accepted and received part of the goods, nor given anything 
in earnest to bind the contract or in part payment (/). The 
buyer’s acceptance may be implied from his conduct in dealing with 
the goods ( (j ). Both acceptance (//) and receipt ( i ) may be con- 
structive, not actual. When a written contract is relied upon it 
need not he contained in one writing; the statute will be satisfied 
if it can be deduced from several, but the writings must be suffi- 
ciently connected (j). The names of the parties or of their agents 
must appear in the writing, but if there is doubt as to which party 

seller and which buyer, parol evidence on the subject may bo 
given (fr) ; ^ 

(g) Actions relating to the sale of a ship or of a share therein. 
A registered ship or a share thorein, when disposed of to a person 
qualified to own a British ship, is to be transferred by bill of salo(Z), 
and therefore the document must be produced to prove the sale. 


(a) Cherry v. Jleming (1819), 1 Exch. 031 ; Smith v. Neale (1857), 2 C. B. 
(n. s.) 67 ; and see title Contract, Vol. YU., p. 365. 

(b) Davej i v. Shannon (1S79), 4 Ex. I). 81; Reeve v. Jennings (1910), 26 
T. L. It. 576. 

(c) 29 Car. 2, o. 3. See further, as to these provisions of the statute, titles 
Landlord and Tenant; Sale of Land; Speoifio Performance. 

{d) Williams v. Lake (1859), 2 E. & E. 349. 

(e) 56 & 57 Yict. c. 71, s. 4 (1). If invalid on this ground, it will not be 
operative in other respects, e.g., to rescind another contract (Noble v. Ward 
(1867), L. R. 2 Exch. 135, Ex. Ch.). Sec, further, titles Contract, Vol. VII.. 
p. 361 ; Sale of Goods. 

(/) Sale of Goods Act, 1893 (56 & 57 Yict. c. 71), a. 4 (1). 

iff) Hid., a. 4 (3). ' V ' 

(b) Elmore v. Stoiie (1809), 1 Taunt. 458. 

Vi) Marshall v. Green (1875), 1 0. P. 1). 35. 

(7) Taylor v. Smith , [1893] 2 Q. B. 65, C. A. ; Oliver v. 

Ch. D. 205 ; Long v. Millar (1879), 4 C. P. D. 450. 

(k) Newell v. Radford (1867), L. R, 3 0. P. 52. 

(l) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 24 ; and see title 
Shipping and Navigation. 


Hunting (1890), 44 
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596. The circumstances in which facts do not require to be 
proved ariso where the facts relied on are those of which the court 
takes judicial notice without proof. They include the practice of 
the court itself (m) , all public Acts of Parliament and every statute 
passed since 1851 (unless the statute itself provides to the con- 
trary) (n) f the proceedings and privileges of Parliament, the mari- 
time law of nations (o), the London Gazette , the rules of practice 
in the Supreme Court, all customs established by a course of judicial 
decision (p), the existence and title of every State and Sovereign 
recognised by His Majesty, the existence of a war in which this 
country is engaged, royal proclamations, the Great Seal, the Privy 
Seal, all seals which any court is authorised to use by Act of Parlia- 
ment (r/), the seals of a notary public in the King’s dominions (/■), 
and a few other matters of general notoriety or appertaining to tho 
ordinary course of nature («), 

597. There are certain cases in which persons are not com- 
pelled to give evidence of fact, such as communications between 
husband and wife made during marriage (l), communications between 
counsel, solicitors, and their clerks, made in professional confidence 
(unless the client expressly authorises the evidence to be given (n)), 
matters which are State secrets (and these include communications 
between public officials in the discharge of their public duties {a ) ), 
information given for the detection of crime (unless tho disclosure 
be necessary to show the innocence of an accused (5)), judicial 
disclosures — by which is meant disclosures by judges of tho 
superior courts or by arbitrators as to matters which have arisen 
before them in their judicial capacity (c), statements by parents 
which would bastardise their offspring (d), evidoneo which involvos 
the unnecessary disclosure of indecent matter (e). 

598. Where a transaction lias been reduced into writing, 
extrinsic evidence is inadmissible to contradict, vary, add to, or sub- 
tract from the terms of the document. Verbal evidence, however, 


! m) Pugh v. Robinson (1786), 1 Term Rep. 11G. 
u) Interpretation Act, 1889 (52 & 53 Viet c. 63), s. 9. 
o) Chandler v. Grieve (1792), 2 Hy. Bl. 606, n. 

p) London Chartered Rank of Australia v. White (1879), -1 App. Cas. 413, 
422, P. 0. ; lie Parker , Ex parte Turguand (1885), 14 Q. B. D. 636, C. A. 

(a) Doe (1. Duncan v. Edwards (1839), 9 Ad. & El. 555. 

(r) Cole v. Shtrard (1855), 11 Exch. 482. 

(s) See Stephen, Digest of tho Law of Evidence, 8th ed., art. 58; Taylor, 
Law of Evidence, 10th ed., ss, 4 — 21 ; and p. 494, post. 

(tf) By tho Evidence Amendment Act, 1853 (16 & 17 Viet. c. 83), s. 3, neither 
hnsoand nor wifo shall be compellable to disclose the communications made by 
one to the other during marriage. 

(it) Wilson v. Rastall (1792), 4 Term Rep. 753, 759 ; Procter v. Smiles (1880), 
55 L. J. (Q. B.) 527, O.A. 

(a) Wyatt V. Gore (1816), Ilolt (n. P.), 299; Ihmncmj v. Wright (1888), 21 
Q. B. I). 609 ; Wright rt Co. v. Mills (1890), 62 L. T. 558. 

(h) Marks v. Bey f us (1890), 25 Q. B. D. 494, C. A. 

(c) Buccleuch {Duke) v. Metropolitan Board of Works (1872), L. R. 5 II. L. 
418. 

(i d ) Tlie Aylesford Peerage (1885), 11 App. Cas. 1 ; The Poulett Peerage , [19031 
A. 0. 395 ; Burnaby v. Baillie (1889), 42 Ch. D. 282. 

(e) Afl to privilege, generally, see pp. 570 et seg., f)ost. 


m 
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may be admiltod to impeach the document on the ground of fraud; 
to explain ambiguities not appearing on the face of the document 
itself ; to show the existence of some condition precedent subject to 
which the agreement was made; and to prove that there was con- 
cluded, at the same time as the written agreement or earlier, another 
agreement adding to but not inconsistent with the former (/). 

Sect. 2 . — Functions of Judge and Jury . 

599. Tu all proceedings tried by judge and jury questions of law 
are decided by the judgo and questions of fact by the jury. It is 
tho duty of the judge to give the jury a proper and complete direc- 
tion upon the law applicable to the matters in dispute (ry), and it is 
the duty of the jury to accept and follow the direction of tho judge 
upon the law. 

600. Questions relating to the admissibility of evidence are 
questions of law and must be determined by the judge, and, if 
such questions depend upon the determination of some preliminary 
question of fact, it is tho dtity of the judge to decide that question 
by himself after hearing the evidence upon it, when evidence is 
necessary (//), even though the decision of such preliminary question 
involves the determination by the judge of the same fact which the 
jury hnvo ultimately to decide (i). Upon this principle it is for the 
judgo to decide whether deeds or documents more than thirty 
years old are produced from the proper custody (k) , whether a 
witness can claim privilege (/), and whether documents required 
to be stamped are stamped sufficiently ( m ). Similarly, where it is 
sought, in the absence of an original document, to adduce secondary 
evidence of its contents (n), the judge decides whether reasonable 

(/) Lindt cy v. Lacey (1804), 17 0. B. (N. s.) .'>78; and see p. 500, post. 

M See Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 22. 

(h) Boyle v. Wiseman (1855), 11 Exch. 360; Welstead v. Levy (1831), 1 
Mood. & li. 138; Lewis v. Marshall (1814), 7 Man. & 0 . 729 ; Jkanfort (Duke) v. 
Crairshay (1806), L. It. 1 C. I\ 099; Baiilctt v. Smith (1813), 11 M. tV W. 
483,480. In Fronde v. Hobbs (1859), 1 E. & F. 01 2, tho preliminary question 
was, by consent, decided by the jury. Where e video co is prime! facie admissible 
other evidence cannot be interposed for the purpose of excluding it ( Junes v. 
Fort (1828), Mood. & M. 196). 

(?) Doe d Jenkins v. Davies (1847), 10 Q. B. 311 ; see, contra , Stowe v. Querner 
(1870), L. It. 5 Exch. 155. In IliU kins v. Far d ley (1871), L. It. 2 P. & 14. 248, 
as a practical means of meeting the difficulty, Lord Penzance decided, when 
a $t\Qng])rimd facie case had been made out, to admit the evidence the admissi- 
bility of which was disputed, and leave the whole case to the jury. In criminal 
cases tho rule that whore evidence which was not legal evidence had been left 
to the jury a conviction ought not to stand {11. v. Gibson (1887), 18 Q. B. D. 
537, 0, C. It. ; 11. v. Saunders, [1S99] 1 Q. 13. 490, C. O. It.) is now subjoct to 
the express powers vested in the Court of Ciimiiial Appoal to dismiss an appeal 
on the giound that thero has boon no substantial miscarriage of justice, soe 
title Criminal Law and Procedure, Vol. IX., p. 435, note (<?). 

(/c) Rees v. Walters (1838), 3 M. & W. 527 ; Boe d. Shrewsbury (Earl) v. 
Kcelhig (1848), 11 Q. 13. 884; Doe d. Jacobs v. Phillips (1845), 8 Q. & 158; and 
see as to proper custody (Meath (Bishop) v. Winchester (Marquess) (1836), 
3 Bing. (n. c.) 183, H. L. ; and p. 512, post. 

(l) Cleave v. Jwes (1852), 7 Exch. 421 ; Stacey. Griffith (1809), L. It. 2 P. 0. 420. 

(m) Bartlett v. Smith (1843), 11 M. & W. 483; Bcnnison v. Jewison (1848), 
12 Jur. 485; Dunsford v. Gar lew is (1S59), 1 E. & F. 702. 

(n) See p. 518, post. 
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exertion or search has been made to procure the original (o), whether Sect. 2, 
the original is in the possession of the party to whom notice has Functions 
been given to produce it(p), whether a witness required to produce of Judge 
documents under a subpoena duces tecum has a reasonable excuse an d Ju ry, 
for withholding them from production (7), and any questions that 
may bo raised as to the existence (7*) or identity (,s) of the document 
alleged to be the original. 

In cases of disputed ownership of land, where evidence is tendered 
of acts of ownership done in places not in dispute, it is for the judge 
to decide whether there is such a unity of character in the land in 
dispute and the places where the acts of ownership were done as to 
render the evidence admissible (t). 


601 . Although it is the province of the jury to decide questions Question 
of fact, it is for the judge to decide whether tlioio is any evidence 
upon which they can reasonably find that the party on whom, tho judge, 
burden of proof lies has established the fact or facts which it is 
necessary for him to prove (a), and it is for the judge to determine 
whether it is open to the jury to draw an inference from the facts 
proved, leaving it to the jury to say whether or not such ‘inference 
shall be drawn ( b ). If the judge is of opinion that there is no 
evidence upon which the jury can reasonably decide a question of 
fact in favour of the party who has to establish it affirmatively, ho 
should withdraw tho case from them or direct them to find in favour 
of the other party (c), but whenever there is conflicting evidence 
upon such a question it is entirely for tho jury to say which evidence 
they accopt, and the judge must leave the question to them for 
their decision (d). 

602 . The construction, meaning, and effect of all written aiul 
printed documents, including statutes (c), deeds, wills, agreements j- or j m ige. 
and letters, are matters which fall within the peculiar province of 
the judge, and where the document is or documents are plain and 
unambiguous there is no question for tho jury (/), but it may be 
necessary for the jury to assist the judge by determining as facts 


( 0 ) Quitter v. Jorss (1803), M C. U. (n. s.) 747. 

(p) Harvey v. Mitchell (IS4U, 2 Mool. & It. $(>$• 

l a) Amey v. Long (1808), 9 "bast, 478 . /lc . n * 0 

(r) Froude v. Hobbs (1859), 1 F. & F. 612 ; Cvx v. Oouvehss (ISt.O), 2 l! . & 1' . 

139. 


(s) Boyle v. Wiseman (1835), 11 Exch. 360. 

M Doe d. Barren v. Kemp (1831), " B»»g- 332. As to such evidence sco 
p. 432, post; and titlo Boundaries, Fences, and Farit AV at.i.s, \ ol. JU., 

VV '(a)Biidery. Wombwdl (1868), L. It. 4 Exch. 32, Ex. Ch. ; Diddle v. National 
Fire and Marine Insurance Go. of New Zealand, LI 896] A. C. 3/2, V. O. 

(b) Metropolitan Rail. Co. v. Jackson (1877), 3 App. Co*. 193; Joal v. No,tk 

British Hallway, [1908] A. 0. 332. . , i, * ^ ■» 

(c) Such other party may, however, require that lus evidence shall be i hcaid 

boioro a decision is given (lie Fine offs, hx parte Jacobson (1882), 2- th. D. 31., 
Dublin, Wicklow, and Wexford Bail. Co. v. Slattery (1878), 3 App. Cas. 

U (e°)' Planch Z v. Braham (1887), 8 0. & P. 63 ; Elliott v. South Devon Rail. Co. 

(1848), 2 Exch. 723. „ „ „ ... 

(/) Hitchin v. Groom (1848), 5 0. 15. old, 
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any surrounding circumstances which may affect the proper con* 
atruction or the meaning of any words contained in the document 
which have peculiar meanings attached to them in particular 
localities or trades (#). When the jury have ascertained upon the 
evidence the surrounding circumstances, if any, and the meaning 
to bo attached to any such trade or local terms, it is for the judge 
to say what is the meaning and effect of the document in question ( h ). 

Where, therefore, the terms of a contract are contained in, or the 
legal effect of any transaction is to be ascertained from, a number 
of documents or a series of letters between the parties, which do not 
involve the consideration of any technical or mercantile expressions, 
the matter is entirely for the judge to decide as a question of con- 
struction (i), but where, in addition to written documents, it is 
necessary, in order to ascertain the rights of the parties, to take into 
consideration their conduct, course of business, and oral evidence of 
communications made at interviews between them, it is for the jury 
to judge of the truth or falsehood of the oral evidence and, undor 
ilio direction of tho judge, to decide, upon the whole of the evidence 
before them, what was the real intention and meaning of the 
parties (/c). 

Similarly, in the case of a document in a foreign language, the 
meaning of the words must first bo determined as a question of fact, 
upon the evidence of persons competent to translate them, and to 
explain any technical, legal, or scientific expressions which it may 
contain. The construction of the document so translated then 
becomes a question of law(0- 

The inspection of a record is peculiarly within the province of 
the court ( m ), and if there is any dispute as to what are the actual 
words written in a document, it is for the judge on inspection of 
fho document to decide, and not for the jury (n). 

The rule that the construction of documents is for the judge 
applies when the contents of a document which is lost are proved 
by secondary evidence. It is for the judge to say what is its 
proper meaning and effect, as it would have been if he had had 
the actual document before him(o). 


(g) NeiUon v. Harford (1811), 8 M. & W. 806; Bowes v. Shand (1877), 
2 App. Oas. 455 ; Ashforth v. Radford (1873), L. R. 9 0. P. 20; Alexander v. 
Vanderzae (1872), L. R. 7 C. P. 530, Ex. Ch. 
ih) Hutchison v. Bowker (1839), 5 M. & W. 535. 

(0 Machcath v. Haldimaml (1786), 1 Term Ron. 172; R. v. Cotesworth (1852), 
7 Excli. 595; Ashpitel v. Sercomhe (1850), 5 Exeh. 147 ; Furness v. Meek (1857). 
27 h. J. (ex.) 34. ^ h 

(k) Smithy. Thompson (1849), 8 C. B. 44; Moore v. Garwood (1819), 4 Exch. 
681, Ex. Oh. ; Bolckow v. Seymour (1864), 17 0. B. (tf. s.) 107; Hordern v. 
Commercial Union Insurance Co, (1887), 56 L. T. 240, P. 0.; Afaskehme v. 
Stollery (1899), 16 T. L. R. 97, II. L. ; Wilkinson V. Stoney (1839), 1 Jebb & S, 
509 ; Brook v. Hook (1S71), L. R. 6 Exeb. 89. As to the admissibility of such 
oral evidence, see pp. 566 et seq., post. 

(l) Ih Sora (Duchess) v. Phillipps (1863), 10 It. L. Oas. 624; Chatenay v. 
Brazilian Submarine Telegraph Co., [1891] 1 Q. B. 79, 0. A. 

(m) R . v. Bucks (1816), 1 Stark. 521. 

(n) Remon v. Hayward (1835), 2 Ad. & El. 666. 

(o) Berwick v. Horsfall (1858), 4 0. B. (tf. s.) 450; and see Read v. Price, 

[1909] 2 K. B. 724, 0. A. 1 
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603 . In certain matters the respective functions of judge and 
jury are more particularly defined. In actions for libel and slander 
it is the duty of the judge to rule whether the words complained of 
are, in the circumstances in which they were used, capable of 
bearing a defamatory meaning, and, if not, to withdraw the case 
from the jury, but, if the judge holds the words capable of being 
defamatory, it is for the jury to decide whether they are defamatory 
or not (p). If the defence of privilege is raised in such an action 
the judge must decide whether the document containing the alleged 
libel is a privileged communication, whether the words complained 
of were published or spoken upon a privileged occasion, and, if so, 
whether there is any evidence of malice (q). The facts, however, 
upon which the judge’s decision upon the question of privilege 
depends, if in dispute, must bo found by the jury (r). If the judge 
holds in favour of the privilege claimed and that there is no 
evidence of malice, it is his duty to $tiler judgment for the 

defendant (*). If the defence raised is that of fair comment on a 

matter of public interest, the judge decides whether the matter is 
one of public interest, the jury whether the comment is fair(0- 

In actions for malicious prosecution and false imprisonment the 
question whether, on the facts, the defendant acted without reason- 
able and probable cause is for the judge, but the facts on which his 
decision depends must, if disputed, be found by the jury (u). 

In an action against an infant for goods supplied (a), the question 
whether or not the goods can be necessaries is a question for tho 
judge, and the quostion whether or not they are necessaries is a 


( p) As to libel, see Goldstein v. Foss (1827), 6 B. & C. 154 ; Parmiter v. Couplaml 
(1840), G M. & W. 105 ; Buy tie v. Lawrence (1810), 11 Ad. & El. 920 ; llearnejr, 
Stowcll( 1840), 12 Ad. & El. 719 ; Shirt v. Blagg( 1847), 10 Q. B. 899,900, Bx. Ch. ; 
(fox v. Lee (1809), L. B. 4 Exch, 281 ; Hunt v. Goodtake (1873), 43 L. J. (o. p.) 
51; Saxbi / v. Easferbrook (1878), 3 0. P. I). 339, per Lord OoLEitiDflE. O.J., fit 
p. 342, mill Lindley, J., at p. 343; Capital and Counties Bank v. Unity (1882), 
7 App. Ous. 741 ; N evil l y. Fine Art and General Insurance Co [1897] A. C. 08 ; 
Linotpye Co. v. British Empire Type-setting Machine Co. (1899), 81 L. T. 331, 
II. L ; as to slander, seo (Y Brien v. Salisbury (Marquis) (1889), 6 T. L. lb 133 ; 
and seo title Libel and Slander. 

(</) Stace v. Griffith (1809), L. It. 2 P. C. 420 ; Stuart v. Bell , [1891] 2 Q. B. 
341, 0. A., per Ltndley, L.J., at p. 315 ; and sco title Libel and Slander. 

(r) JIcbditch v. Macllwaine , [1894] 2 Q. B. 54, C. A.; Hope v. V Anson and 
Weatherly (1901), 18 T. L. It. 201, 0. A. 

(«) Stuart y. Bell, supra; Turner v. Bowley & Son (1890), 12 T. L. R, 402, 
C. A. 

(t) Jenncr v. A 1 Beckett (1871), L. It. 7 Q. B. 11 ; Cooney v. EJevcu in ^1897), 
14 T. L. It. 34, C. A. ; and seo title Libel and Slander. 

(u) As to malicious prosecution, see Brown v. IJaiukcs, [1891] 2 Q. B. 718, 
C. A.; IliUiar v. Dade (1898), 14 T. L. It. 534 ; Cox v. English, Scottish, and 
Australian Bank, [1905] A. C. 168, P. C. ; Abrath v. Forth-Eastern Hail. Co. (1886), 
11 App. Cas. 247 ; and title Malicious Prosecution and Procedure. As to 
false imprisonment, sco West v. Baxendale (1850), 9 G. B. 141 ; Lister v. Perry - 
man (1870), L. It. 4 II. L. 521 ; and title Trespass. Tho similar question 
whether a pawnbroker reasonably suspects an article offered to him in pawn to 
have been stolen or otherwise illegally or clandestinely obtained so as to entitle 
him to detain the article and person offering it to him under the Pawnbrokers Act, 
1872 (35 & 36 Viet. c. 93), s. 34, is a question for the judge and not for the jury 
( Howard v. Clarke (18SS), 20 Q. B. D. 558) ; seo also title Pawn and Pledoes. 

(a) See title Infants and Children ; and Sale of Goods Act, 1893 (56 & 57 
Viet. o. 71), s. 2. 
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question of fact for the jury, but it is also ft question of law whether 
there is any evidence upon which the jury can find them to be 
necessaries, and if the judgo holds there is no such ovidence he 
should direct the jury to find for the defendant or withdraw the 
case from them and direct judgment to be so entered (b). 

In questions relating to boundaries, “ parcel or no parcel” is for 
llio jury. Although the construction of title deeds and documents 
is for the judge, the identification of the land intended to be 
described with the desciiption contained in the deed or document 
is always a question for the jury (c). 

It is in oaeh case a question of law for the judge to decide 
whether a sum of money stipulated in an agreement to he paid by 
one party to another, in the event of the agreement being broken, 
is a penalty or liquidated damages (d), whether a document is a 
sufficient acknowledgment to take a case out of the Statutes of 
Limitation (e), whether an agreement in restraint of trade is void 

as being unreasonably wide (/), and whether a custom is reasonable 

or unreasonable (g). 

In undefended petitions fOr dissolution of marriage, though thero 
are no issues between the parties, the judgo must satisfy himself, 
so far as lie reasonably can, as to the truth of the petitioner's 
allegations (h). If such a petition, defended by one party but not 
by another, is tried with a jury, it is for the jury to decide the 
matters of fact contested by the party defending, but for the judgo 
to be satisfied as to the facts alleged against the party who does 
not defend (/). Upon a husband’s petition for damages against any 
person on the ground of his having committed adultery with the 
petitioner’s wife, the damages must in all cases be ascertained by 
the verdict of a jury (/c). 

(h) Maddox v. Miller (1813), 1 M. & S. 738; Harrison v. Fane (18 i(>), 1 
Man. & G. 550 ; Brother v. Sa tt (1843), 11 M. & W. 07 ; Wharton v. Mackenzie, 
Cripps v. Hit Is (1844), 5 Q. B. 600; Peters v. Fleming (1810), 6 M. & \V. 42 ; 
Barnes v. Toye (1SS4). 13 Q. B. D. 410 ; Rgder v. Wombnell (1808), L. 1\. 4 
E\ch. 32, E>\ Ch. ; Nash v. Inman , [190S] 2 1C. B. 1, C. A.; and see title 
lis I’ ANTS A N D ClULDlt EN . 

(c) Lyle v. Richards (1806), L. 11. 1 II. L. 222; and seo title Boundaries, 
Fences, and Party Walls, Vol. II I., p. 139. 

(d) Wal/is v. Smith (1882), 21 Oh. J). 213, C. A.; Willson y. Love , [1890] 1 
Q. B. 620, 0. A. ; Sainter v. Feryuson (1849), 7 0. B. 716. 

(e) Morrell v. Frith (1838), 3 M. & W. 402, overruling Lloyd v. Maund (178S), 
2 Term llcp. 760; Routt edge v. Ramsay (1838), 8 Ad. & El. 221 ; Doe d. Curzon 
v. Edmonds (1840), 6 M. & W. 295. Linsell v. JJonsor (1835), 2 Bing. (n. o.) 
2 11, appears to have boon wrongly decided. 

(/) Malian v. May (1843), 11 M. & W. 653 ; Haynes v. Domna, [1899] 2 Ch. 
13, 0. A. ; Dowden and Poole, Lid . v. Poo/c, [1904] 1 K. 13. 45, 0. A. ; United 
Shoe Machinery Co. of Canada v. Brunet, [1909] A. C. 330, P. C., per Lord 
Atkinson, at p. 341. 

(g) Co. Litt. 56 b ; Tyson v. Smith (1838), 9 Ad. & El. 406, Ex. Ch., 
Tindal, C.J., at p. 421 ; Bradhurn v. Foley (1878), 3 C. P. I). 129, per 
L»ni)Ley, J., at p. 135 ; and see title Custom and Usages, Yol. X.,pp. 253, 254. 
Similarly the reasonableness of a customary fine on the dropping of lives of 
tenants of copyholds is for the judge and not the jury ( Wilson v. Iloare (1839), 
10 Ad. & HI. 236). 

(ft) Matrimonial Causes Act, 1867 (20 & 21 Viet. c. 85), s. 29; and see title 
Husband and Wjfe. 

(0 1 hid., ss. 28, 29, 
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604. A judge sitting without a jury decides the issues both o! Sect. 2. 
law and fact, and when ho is sitting with assessors, and differs from Functions 
them, he is bound to decide in accordance with his own opinion (a), of Judge 

Arbitrators are bound by, and must give effect to, the laws of and July, 

evidence (b), unless a relaxation of fchoso laws is justified by the 
submission or by the consent, express or implied, of the parties (c). 

Sect. 3 . — Burden of Proof. 

605. In legal proceedings the general rule is that he who Burden of 
asserts must prove — a proposition sometimes more technically proof, 
expressed by saying that the burden of proof rests upon the party 

who substantially asserts the affirmative of the issue. 

This rule is derived from the Homan law, and is supportable not 
only upon the ground of fairness, but also upon that of the greater 
practical difficulty which is involved in proving a negative than in 
proving an affirmative. 

Iu applying the rule, however, a distinction is to bo observed Distinction 
between the burden of proof as a matter of substantive law or plead- to be drawn 
ing, and the burden of proof as a matter of adducing evidenco. The i “ 1 apl>ljrins 
former burden is fixed at the commencement of the trial by tlie state ru c * 
of the pleadings, or their equivalent, and is one that never changes 
under any circumstances whatever; and if, after all the evidence 
has boon given by both sides, tho party having this burden on him 
has failed to discharge it, the case should be decided against him (<i). 

606. In considering upon whom this burden falls, a convenient ^hc to^L. 
test is to inquire whether the allegation involved, be it affirmative 

or negative, is or is not essential to the particular party’s case, i.e. y 
whether he would fail if it were struck out of the record. If it be 
essential, and he would so fail, then the burden of proving it ;s 
upon him (c). Thus, in an action against a tenant for not repairing 

(a) The Jicrt/1 (1881), 9 P. D. 1.07, C. A. ; The 0 toners of SB. (I an net y. Owners 
of SS. Algoa, [1900] A. U. 204, 1200. 

(i b ) Re Enoch and Zantzky, Rock & Co. ,[1910] 1 1C. 13. 027, C. A. ; and see A.-G. 
v. Davison. (1825), l M’Clo. & Yo. 100, and East and Wat India Dock (Jo. v. 

Kirk and Randall (1887), 12 App. C:is. 708. 

(c) Evidenco which strictly is inadmissible is admitted in many references 
whore the parties or arbitrators, or both, are not familiar with tli« law of evidence 
or no objection is takon, and in cases whore an arbitrator admits that which 
is not evidence even if he knows it to be inadmissible at law ( Jlayycr v. Baker 
(1845), 14 M. & AY. 0), the court will, in its discretion, refuse to set his award 
asido if his decision was not misconduct but mere mistake ( James v. Jama 
(1889), 20 Q,. B. I). 12, 0. A), but, strictly, that which is not evidence can only 
bo admitted by consent, express or implied, of tho parties, r.r/., where an 
umpire is appointed in accordance with tho practice in a particular trade, and 
it has been customary in llio trade lor umpires so appointed to apply their own 
knowledge of tho trade to the particular case. The statements to the contrary 
by the judges of the Court of Appeal in Re Keiyhby , Maxsted J- Co. and Durant 
<£* Co., [1S90J 1 Q. B. 405, C. A., are qualified by the express statement by 
Kay, L.J., at p. 415, that tho court was not satisfied that tho evidence referred 
to in tho judgment in that ca^o was inadmissible, and are thoreforo only dicta. 

See also as to this case, Re Enoch and Zaretzhj , Bock dr. Co., supra , per F ah- 
well, L.J., at p. 335. Generally, as to evidence before arbitrators, see title 
Arbitration, vol. I., p. 462. 

(d) B , v. Stoddart (1909), 25 T. L. R. G12, 0. 0. A.; Pickup v. Thames 
Insurance Co. (1878), 3 Q. B. D. 591, 599, 600, 0. A.; Wakelin v. London and 
South Western Rail. Co. (1886), 12 App. Cas. 41. 

(e) Mills v. Barber (1S36), 1 M & AY. 425, 427 ; Abrathy. North Eastern Rail 
Co . (1883), 11 a B. D. 410, 0. A., per Bowen, L.J., at p. 457. 
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according to covenant, proof of non-repair, though a negative 
averment, is upon the plaintiff ( /), as also, in an action for malicious 
prosecution, is the burden of proving the absence of reasonable 
and probable cause (g). On tho other hand, in an action for false 
imprisonment, proof of the existence of reasonable cause is upon 
the defendant, since arrest, unlike prosecution, is per se a tort, and 
thus calls for justification (k). 

Where, however, there are several issues in a case the burden is 
sometimes divided, each party having the burden of proof of one or 
moro of the issues cast upon him, and the above test may conse- 
quently have to bo applied to each of these in turn. But, in a 
general wny ; the incidence of the issues is already pro-determined 
by law, so that, with regard to this sense of the term “ burden of 
proof,” little difficulty will usually arise. Thus, in an action for 
damage to goods shipped under a charterparty containing the usual 
exception as to damage by perils of tho sea, the burden (where 
nothing is admitted by eithor party) is upon the plaintiff to prove 
the contract and damage or non-delivery, upon tho defendant to 
prove that the damage arose by the perils excepted, and upon the 
plaintiff, in reply, to prove negligence by the defendant disentitling 
him to tho benefit of the exception (i). Similarly, in an action 
against an innkeeper for loss of his guest’s luggage, where the loss 
is admitted, but the defences are (1) contributory negligence, and 
(2) statutory exemption beyond £30 — the burden is upon tho 
defendant as to the first plea, and upon the plaintiff, in reply, to 
show wilful act, default, or neglect of the defendant so as to disentitle 
the latter to the statutory exemption (fc). 

607 . The burden of proof, in tho sense of adducing evidence, 
on the other hand, is a burden which may shift continually 
throughout the trial, according as tho evidence in one scalo or the 
other preponderates (2). This burden rests upon the party who 
would fail if no evidence at all, or no moro evidonce, as the case 
may be, were adduced by either side. In other words, it rests, 
before any evidence whatever is given, upon the party who has tho 
burden of proof on tho pleadings, i.e., who asserts the affirmative 
of the issue ; and it rests, after evidence is gone into, upon the 
party against whom, at the time the question arises, judgment 
would be given if no further evidence were adduced by either 
side (wi). The rule, in this sense, applies not only to matters 

(/) S award v. Lcygutt (18ii0), 7 C. & 1 J . 613. 

(</) Abrath v. North Eastern Rail. Co. (1886), 11 App. Gas. 247. 

( h ) Hides v. Eaullcrter (1878), 8 Q. 11. 1). 107, 170. 

( i ) The Qlendarroch, [1891] P. 226, C. A. Where tho negligence alleged is 
criminal it is not necessary to givo such evidenco as would suffice to convict 
( Vaiujhton v. London and North Western Rail . Co. (1874), L. R. 9 Rxch. 93). Bee 
title Shipping and Navigation. 

(fc) Mtdauar y. Grand Hotel Co [1891] 2 Q. B. 11, G. A. See title Inns and 
Innkeepers. 

(0 Abrath v. North Eastern Rail. Co supra ; Pickup v. Thames Insurance Co . 
(1878), 3 Q. E. D. 594, 509, 600, G. A. ; Wakelin v. London and Mouth Western 
Rail. Co. (1886), 12 App. Gas. 41 ; It. v. Stoddurt (1909), 25 T. L. R. 612, O. C. A. 

(m) Abrath v. North Eastern Rail. Co, t supra; Wakelin v. London and South 
Westew Rail. Co ., supra , C. A., as reported at [1896] 1 Q. B. 189, n., 196* n. 
If in an action for negligent driving of an omnibus, tho plaintiff proves that the 
person driving was tho conductor and not tho regular driver, the burdon is cast 
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which arc the subject of express allegation in the pleadings, but Sect. 8. 
also to those that relate merely to the admissibility of evidence or Burden of 
to the construction of documents. Thus, a party desiring to adduce Proof, 
a hearsay statement (n), or secondary evidence of a lost deed (o), — r 

must first establish the conditions necessary to its reception ; and 
if a document be ambiguous, the party tendering it has the burden 
of showing that his interpretation thereof is correct (p). 


608 . Thore are two cases in which the burden of adducing Exceptions; 
evidence is liable to bo shifted from the party on whom it would 
naturally fall, and which, therefore, may be considered as exceptions 
to the above general rule : — 

(1) When there exists a rebuttable presumption of law in favour m Rebut- 
of a party, the burden of rebutting it lies upon his opponent. table pre- 

Thus, a party suing upon a bill of exchange noed not, in the first 
instance, give any evidence of consideration, or that he is a holder ° aW ' 
in due course, the presumption on each of these points being in 
favour of the plaintiff (q). In the same way, the burden of proving 
the death of any person is upon the party asserting it ; but if such 
party givos evidence that the person concerned has not been heard 
of for seven years by those most likely to hear of him, the presump- 
tion of death will arise, and the burden of disproof be shifted to the 
party’s opponent (r). So, on a charge of manslaughter by negligent 
driving, proof of the killing will throw upon the defendant the burden 
of showing that he exercised proper care, since the presumption is 
that the killing was unlawful (s). 


In many cases, however, the burden of proof has been arbitrarily 
fixed by statute, so that no single uniform rule will apply. 

(2) Where the truth of a party’s allegation lies peculiarly within (2) Facts 
the knowledge of his opponent, the burden of disproving it lies upon 
the latter. knowledge 

The principle of this exception has frequently been recognised, of opponent, 
botli by the Legislature (£) and in decided cases (a). On the other 


oil him to give evidence that the conductor was acting within the scope of his 
employment {Beard v. London General Omnibus Co., [1900] 2 Q. B. 530, 0. A.). 

(n) 11 v. Thompson , [1893] 2 Q. B. 12, C. C. R. 

(o) Stephen, Digest of the Law of Evidence, 5th ed., art. 97. 

(p) h'alck v. Williams, [1900] A. 0. 176, 181, P. 0. 

{q) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 30. As to this 
presumption and the shifting of the burden of proof, see title Bills oif 
Exchange etc., Vol. II., p. 499. 

(r) See p. 500, post . 

(a) R. v. Cavendish (1873), 8 I. R. C. L. 178, C. C. R. 

(t) See, e.g., Foreign Enlistment Act, 1870 (33 & 34 Viet. c. 90), ss. 8, 9, 
where the burden is cast upon the builder of a snip to prove that he did not 
know she was to be employed in contravention of tho Act. 

(«) Apothecaries Cc. v. Bentley (1824), By. & M. 159 (action for penalties 
against a person for practising as an apothecary without a certificate, proof of the 
certificate hold to lie on the defendant as being peculiarly within his knowledge) ; 
and see Dickson v. Evans (17941, 6 Term Bep. 57 ; R. v. Turner (1816), 5 M. & S. 
206 ; llibbs v. Ross (1866), L. R. 1 Q. B. 534, 541, per Melloti, J., and see ibid., 
p. 543, where the present doctrine is apparently countenanced by Blackburn, J. ; 
Magdalen Hospital {Governors) v. Knotts (1877), 8 Ch. D. 709, 724, C. A. ; Mahomj 
v. Waterford , Limerick , and Western Rail . Co., [1900] 2 I. B. 273; Powell v. 
M'Qlynfi and Bradlaw , [1902] 2 I. R 154, where it is accepted by Boyd, J., at 
p. 1 75, and apparently by O’Brien, L0. J., at p. 185, hut domed by Barton, J., at 
p. 169 ; Genial Accident Fire and Life Assurance Corporation v. Robertson {or 
Hunter) (1909), 26 T. L. E. 685, 6S6, II. L. 
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hand, its validity has been several times challenged by high autho- 
rities (b), and having regard to this conflict of opinion, the following 
statement of the point is, perhaps, the one which is the least open 
to objection : — “ In considering the amount of evidence necessary 
to shift the burden of proof, the court lias regard to the oppor- 
tunities of knowledge with respect to the fact to be proved which 
may be possessed by the parties respectively ”(c). 


Part II. — Facts which may be Proved. 

Sect. 1. — Facts in Issue. 

609. The facts which, in any particular caso, are legally essential 
to establish the claim or defence of the parlies respectively, and 
which have been alleged on the one side and denied on the other, 
are technically termed facts in issue (d). In the vast majority of 
cases these facts are all pro-determined by substantive law ; they 
form a class apart, with which logic has nothing necessarily to do, 
and it is these alone which can be submitted for decision to a 
tribunal. This is sometimes expressed by saying that an issue is 
never raised as to a merely relevant or evidential fact(tf). Having 
got a fact in issue, it becomes a question how far it may be con- 
sidered the subject of evidence (/’). It seems natural enough 
to say, “ Evidence may he given in any proceeding of any fact in 
issue but in practice this is not literally true. Suppose, 

for example, that A. is charged with tlie murder of B. and pleads 
not guilty, and that the following facts are in issue: (1) The fact 
that A. killed B. ; (2) the fact that A. was at the time prevented 
by disease from knowing right from wrong; and (3) tho fact that 
A. had received from B. such provocation as would reduce tho 
offence to manslaughter (h). If each of these statements was turned 

(6) “ The proof may be difficult where the matter is peculiarly within tho 
defendant’s knowledge, but that doos not vary the rule of law ” (Ooe d. liridyer 
v. Whitehead (1838), 8 Ad. & El. 571, per Lord Denman, C.J., at p. 5"5) ; “I 
doubt whether thoso expressions are not too strong. They are right as to the 
weight of the evidence, but there must bo some evidence to start it, in order to 
cast the onus on the other side” (Elkin v. Janson (1845), 13 M. & W. 655, prr 
Aldekson, B., at p. 662); and, in a leading and more modern ease: — “It has 
been said that an exception exists in those cases whero the facts lie peculiarly 
within the knowledge of the opposite party. The counsel for tho plaintiff has 
not gone the length of contending that in all those cases the onus shifts. ... 1 
think that a proposition of that kind cannot bo maintained and that the excep- 
tions supposed to bo found amongst cases relating to the game laws may bo 
explained on special grounds” ( Abrath v. North Eastern Rail. Co. (1883), 11 
Q. B. D. 440, 0. A., per Bowen, L.J., at pp. 457, 458). 

S Stephen, Digest of the Law of Evidence, 6th ed., art. 96. 

) Tbid., art. 1. 

(«) Wharton, Law of Evidence in Civil Issues, s. 26. 

(/) A judge has no right to nonsuit tho plaintiff without his consent on his 
counsel’s oponing statement ( Fletcher v. London and North Western Rail. Co ., 
f 18921 1 Q. B. 122, C. A.). Whore defendant has admitted all the facts pleaded, 
the plaintiff will not be allowed to call evidence, except by leave of the court 
on special grounds (The Hardwick (1883), 9 P. D. 32; The Rothbury (1893), 10 
T. Jj. R. 60 ). 

(g) Stephen, Digest of the Law of Evidence, 6th ed., art. 2. 

[h] lbidu illustration to ait, 2. 
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into an interrogatory and put to a witness— e.g., “ Did A. kill B. ? ” Sect. i. 

— the court would at once disallow it as a leading question (i); but Facts in 

even supposing the form to be corrected to the familiar “Tell us Issue- 

what happened,’’ and the witness were to reply, “A. killed B. ; A. 
did not know right from wrong ; A. received such provocation as 
reduces his offence to manslaughter,” the answers would still be 
excluded, because they involve inferences of law or fact which it is 
the province of the court or jury, and not of the witness, to draw (Jc). 

In simple cases, involving no inference on the part of the witness, 
this objection does not apply, e.g., in an action of slander, where 
a fact in issue may be merely whether the defendant spoke the words 
or not (l). Nor does it apply where, as on questions of identity, though 
an inference or impression is stated, it is not always possible to give 
the bases thereof. Wherever the inference is doubtful, however, the 
proper course is for the witness to state the incidents relied on aa 
constituting or amounting to the main fact, and not the latter per sc. 

There are many incidents, however, which, though not strictly incidents not 
constituting a fact in issue, may yet koj'egarded as forming a part 
of it, in tho sense that they closely accompany and explain that ‘ 8 lle * 

fact. In testifying to the matters in issue, therefore, witnesses 
must state them not in their barest possible form, but with a 
reasonable fulness of detail and circumstance (m). These con- 
stituent or accompanying incidents aie in law said to be admissible 
as forming part of the res gesta or main fact (n) ; and, when they 
consist of declarations accompanying an act, are subject to three im- 
portant qualifications : (1) They must not be made at such an interval 
as to allow' of fabrication, or to reduce them to the more narrative 
of a past event (o) ; (2) they must relate to, and can only be used 
to explain, the act they accompany, and not independent facts prioj 

(i) Seo p. 594, post. 

(k) Bon field v. Smith (1844), 12 M. li W. 405, whore the point in issue was 
whether A. sold goods to B. solely, or to B. and C. jointly, and it was held that 
A. could not ho asked, “ With whom did you deal ?” but that ho might properly 
have been asked questions as to av.y particular acts that were done by the 
parties ; Bigg v. Manchester, Sheffield, and Lincolnshire Bail. Co. (1806), 14 W. It. 

834, whore the question for decision was whether a railway platform was 
dangerous, and it was held that the opinions of witnesses that it was. or was not 
so, wore inadmissible, though a statement that it was slippery otc. was allowed; 

Seed v. Higgins (1860), 8 It. L. Cas. 550, per Lord Wensleydale, at pp. 505, 

566 (question of infringement of patent: experts, though they may give their 
opinions on the points of science involved, may not testify that there has, or has 
not been, an infringement) ; Grove v. Bulawayo Estate and Trust Co. (1898), 

Times , 30th March, C. A. (exports not allowed to bo asked whether a ceitain 
corporation was a “ gold-mining company,” as it dopondod on the construction 
of the prospectus etc,.). 

(Z) Clarke v Main (1904), Times , 24th March. 

(to) Phipson, Law of Evidence, 4th ed., p. 45. 

(n) 41 The principle of admission is that tho declarations are para rci gestce" 

{Rauch v. Gnat Western Rail. Co. (1841), 1 Q. B. 51, per Lord Denman, C.J., at 
p. 60). As to what constitute the res gestce in criminal cases, see title Criminal 
Law and Proceduuk, Yol IX., pp, 379— 381. 

(o) Thompson v. Trevanion (1693), Skin. 402 (action by husband and wife for 
injuries to latter : statement of wile, “immediate upon the hurt received and 
before she had time to devise anything to her own advantage,” admitted) ; The 
Schwalbe (1859), Sw. 521 (collision action : statement by pilot aftor his ship was 
cut away and while she was backing, “ The damned helm is still a- starboard,” 
received) ; Agassiz v. London Tramway Co. (1872), 21 W. R. 199 (action 
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Sbot. l. or subsequent thereto (p); and (8) though admissible to explain, or 

Pacts in corroborate, they are not in general to be taken as any proof of 

Issue. the truth of the matters Btated (q) : they are consequently not, in 
any strict sense, to be classed as exceptions to the hearsay rule (r). 
Mental and 610. With regard to the proof of mental and physical con- 
ditions, certain limitations prevail. Thus, although witnesses 

C0n 1 ,on, ■ may give evidence of their own mental or physical condition at a 

given time, they may not testify directly as to that of others, 

but should state the facts from which the condition may be 

inferred. When, then, the bodily or mental feelings of another 

person are material to be proved, the usual expressions of such 

feelings made at the time by such person may be shown (*). If 

against tramway company for injury to passenger : remark by fellow passenger 
to conductor, a few minutes after the collision, “ The driver ought to be 
reported,” and the conductor’s reply, “lie has already been reported, for he 
has been off the lino fivo or six times to-day,” rejected, the transaction being 
over, and tho remark referring not to the res, but to the past acts, of the driver) ; 
Smith v. Blakey (1867), L. It. 2Q. B. 326 (question as to terms on which A.’s 
country agent bought goods from B. : letter to A. by the agent, immediately 
after the sale, stating the terms, rejected) ; li. v. Bcding field (1879), 14 Cox, 0. 0. 
341 (charge of murder: exclamation of deceased, while rushing with her throat 
cut out of a house entered by prisoner a minute or two before, of “ Oh aunt, seo 
what Bedingfield has dono to me,” rejected, the transaction being over) ; see also 
II. v. Goddard (1882), 15 Cox, 0. 0. 7 ; Gilbey v. Great Western Rail. Co. (1910), 
102 L. T. 202, C. A. In R. v. Bedingfield, supra , CoCKBUiiN, C.J., is generally 
considered to have applied the rule too strictly ; on the other hand, the dictum of 
Lord Denman, C.J., m Roach v. Great Western Rail . Co. (1841), 1 Q. B. 51, that 
“ concurrence of timo, though material, is not essential, ” seems to err in the 
opposite direction, the woight of authority favouring a substantial, though not 
a literal, contemporaneousness. Whore, however, the act is of a continuous 
ynluro — e.y., prolonged residences in cases of domicil — declarations mado at any 
timo during its currency may properly bo recoived (Doucet v. Geoghegan (1878), 
9 Ch. D. 411, 0. A. ; Re Grovc> Voucher v. Treasury Solicitor (1888), 40 Ch. J). 
216, 0. A.). For a consideration of tho cases decided uiulor the old bankruptcy 
law, some of which contain very looso dicta on this point, see Law Quarterly 
Review, Vol. XIX., pp. 445—447. 

( }>) Hyde v. Palmer (1863), 32 L. J. (q. tj.1 126 (question whethor an article 
patented by A. in 1849 had boon publicly sold by B. in 1846 : evidence that B. 
in selling the same article in 1850 had then remarked, “ This is a upw article 
which I don’t want fully known,” rejectod to show that the sale in 1846 was also 
a private ono); and see Agassiz v. London Tramway Co. (1872), 21 W. R. 199, whore 
a statement accompanying an act was rejected becauso relating to prior acts. 

(q) Perkins v. Vaughan (1842), 4 Man. & G. 988 (statement by acceptor of bill, 
when refusing to pay. that his signature had been forged by the drawer, 
admitted to show the good faith of the presenter in taking criminal proceedings 
against the drawer, but not to prove the forgery); Milne v. Leisler (1862), 7 
II. & N. 786 (question whether A. sold goodB to B. personally, or to B. as agent 
for 0. : letter by A to his own agent, asking him to “ enquire as to credit of 0., 
and also of B., who is making largo purchases for 0.,” admitted in A.’s favour, 
to corroborate other evidence, though not as any proof per se , that B.’s purchase 
was for 0.1; The Aylesford Peerage (1885), 11 App. Oas. 1 (quefelioii as to legiti- 
macy of child born in wedlock : letter from mother to fnends stating that an 
adulterer was the father of her child admitted, not as evidence of truth of that 
statement, hut as part of adulterous conduct, leading to the conclusion of 
illegitimacy), 

fr) See pp. 455 et seq ., post. 

I » ) ,c There is nothing outside a man’s mind which is a certain indication of 
what is going on inside, yet you must look into it if you arc going to find fraud 
against him, and unless you think you see what must have been in his mind 
you cannot find him guilty of fraud” ( Angus v. Clifford , [1891] 3 Ch. 449, per 
BoWBif, L.J., at p. 471). 
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those were the natural language of the affection, whether of body 
or mind, they furnish satisfactory evidence, and often the only 
proof, of its existence ; and the question whether they were real 
or feigned is for the jury to determine (t). Such declarations are 
sometimes considered to fall within the res gesta principle, and 
sometimes to form a special category of their own : in either view, 
however, they are admitted merely as manifestations from which 
the given condition may be inferred, and not as assertions establish- 
ing the truth of the facts stated (a). So the answers of patients to 
inquiries by medical men and others, are admissible to prove their 
state of health, provided the answers be confined to contemporaneous 
symptoms, . and are not in the nature of a narrative as to how or by 
whom the injuries were caused ( b ). Again, where it is material to 
prove the terms upon which two persons have lived, their conversa- 
tions and correspondence with each other, or with third parties, are 
admissiblo (c) ; though, in tlio case of letters, in order to guard 
against collusion, independent evidence may be required that they 
were written before any suspicion of collusion could arise (d). 

Sect. 2 — Facts relevant to the Issue. 

Sub-Sect. 1— In General. 

611. Facts relevant to the issue are facts which tend, directly 
or indirectly, to prove or disprove a fact in issue or to prove directly 
some relevant fact. 

Strictly speaking, legal and logical relevancy are not quite 
conterminous, law in some cases rejecting as the basis of an 
inference matters which logic would accept, c.g., similar occur- 
rences and character; in others prescribing as legal proof arbi- 
trary requirements which have no logical bearing on the issue, 
e.g., search and similar incidents necessary to admit secondary 
evidence of documents. In the main, however, the legal and logical 
theories coincido, and in the vast majority of cases the law will 
accept as evidence those matters which are indicated as such by the 
ordinary course of human experience. 

It is not possible to classify all the facts which may be relevant in 
a judicial inquiry ; but experience shows that in courts of law 
certain important classes of fact tend continually to recur as the 
bases of proof. These may, for convenience, be roughly grouped 
under three main divisions : (1) facts probative of the main fact ; 
(2) facts showing the identity or connection of the parties; and 
(8) facts showing state of mind. 

(t) Taylor, Law of Evidence, 10th ed., s. 580. 

(a) Pliipsou, Law of Evidence, 4th ed., p. 50; and see R. v. Gunnell (18S6), 
16 Cox. 0. 0. 154, C. C. It. 

(i b ) Gardner Peerage Claim (1727), Le Marchant’s Report, pp. 169—179 ; R. v. 
Blandy (1752), 18 State Tr. 1117 ; Aveson v. Kinnaird {Lord) (1805), 6 East, 188 ; 
R . y. Guttridge (1840), 9 0. & P. 471, 473; R. v. Nicholas (1846), 2 Car. & Kir. 
246, 248 ; R. v. Johnson (1847), 2 Car. & Kir. 354 ; R. v. Gloster (1888), 16 Cox, 
0. 0. 471 ; Gilhey v. Great Western Rail. Co. (1910), 102 L. T. 202, C. A. As to 
the exceptional caso of complaints in charges of rape, see p. 446, post. 

(c) Trelawney v. Colman (1817), 2 Stark. 191, 193 ; Willis v. Bernard (1832), l 
L. J. (c. P.) 118; Winter v. Wroot (1834), 1 Mood. & R. 404. 

Id) Edwards v. Crock (1801), 4 Esp. 39 ; Trelawney v. Colman t supra ; Ifouli - 
ston v. Smyth (1825), 2 C. & 1\ 22, 24; Wilton v. Webster (1835), 7 C. &P. 198. 
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Sub-Sect. 2.— Facta Probative of the Main Fact 

612. Facts which have a natural and logical tendency to prove or 
disprove the main fact, or which experience ordinarily shows to 
have that effect, are, in general, also legally admissible. Thus, the 
question being whether A. is the child of B., the fact that in 
appearance A. closely resembles B. is relevant and admissible (<?). 
So, the question being whether A. survived B. in a shipwreck in 
which both lost their lives, the fact that A. was stronger, in better 
health, and a more expert swimmer than B. is relevant (/). On 
the other hand, where the question is whether the pupils at a certain 
school were badly fed and lodged, evidence that they were badly 
educated should be rejected as irrelevant to that issue (g). 

There are other classes of facts, however, of common occurrence 

in courts of law, but whose probative bearing is much less obvious, 

and which, to the lay mind, might in many cases seem to have a 
merely fanciful and remote connection with the issue. The law, 
nevertheless, allows them to be proved for what they are worth, 
leaving their weight to bo determined by the circumstances of each 
individual case. 

613. In many cases the existence of the main fact may be shown 
by proving its previous existence at a reasonably proximate date, there 
being a probability that certain conditions or relations continue. 
This was formerly regarded as a presumption of law, but the better 
opinion now is that it is, in most cases, merely a probability, 
or presumption of fact, which will vary with the particular 
circumstances (h). 

The most important application of this principle arises in the case 
of human life, as to which an inference of fact may legitimately be 
drawn that a person alive and in health at a certain time was alive 
a short time (i), or even several years (j), later. Similar inferences 
have also been drawn in the case of sanity (k), insanity (Z), religious 
opinions (m), partnership (n), the tenure of land (o) or office (p\ 


(c) Bagot v. Boyot (1878), 1 L. R. Ir. 308 ; Burnaby v. Bail lie (1889), 42 Ch. 1). 
282, 290. 

(/) Sillidc v. Booth (1841), 11 L. J. (CH.) 41; but not tlio mere fact that A. 
was a male and B. a female (Underwood v. Winy (1855), 4 De G. M. & G. 633; 
Wing v. Angrave (1SG0), 8 II. L. Oas. 1S3) ; see also Durrani v. Frund (1851), 
3 Do G. & Sm. 343, and B. v. Hay (1767), 1 Wm. 131. G40. 

(y) Boldron v. Widdows (1824). 1 0. & V. 65. 

(h) K.y. , the fact that defendant was driving a motor car when stopped is 
eorno evidence that he bad been (hiving it at a recent stage of the same journey 
(Beresford v. St. Albans Justices (1905), 22 T. L. R. 1). 

(i) Re Phenes Trusts (1870), 5 Ch. App. 139; R. v. Lumley (1869), L. R. 
1 0. G. R. 196 ; Re Connor (1892), 29 L. R. Ir. 261 ; Re Aldcrsey t Oibson v. Hall , 
[1905] 2 Ch. 181, 185. 

(j) R . v. Willshire (1881), 6 Q. 13. D. 306, C. G. R. (eleven years) ; It. y. Jones 
(1883), 15 Cox, O. C. 284, 0. 0. R„ (seventeen years). 

(1c) Dyce Sombre v. Troup (1856), Ilea. & Sw. 22, 38; Sutton v. Sadhr (1857), 
26 L. J. (c. p.) 281 

(i) Smith v. Tebbilt (1867), L. R. 1 P. & D. 398. 

(rn) A.-G. v. Bradlaitgh (J884), Cab. & FI. 467 — 469 ; and seo title 
Ecclesiastical Law, Vol. XL, p. 357, note (n). 

(n) Clark v. Alexander (1844), 8 Scott (n. k.), 147, 161 ; Brown v. Wren 
Brothers , [1895] 1 Q. B. 390. 

(o) Pickett v. Packham (3868), 4 Ch. App. 190. 

(p) R. v. Budd (1S05), 5 Esp. 230. 
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and the settlement of paupers (q). So, in the absence of evidence 
to the contrary, a debt once proved to exist is presumed to remain 
unpaid (r). And where adultery has been proved, its continuance 
will be presumed while the parties live under the same roof (s); but 
if the continuance of a condition is unlawful it will not in general 
bo presumed (a). 

The presumption of continuance may operate retrospectively, and 
it lias, in fact, been so applied in several instances. Thus, the fact 
that a ship became unseaworthy, without visible cause, shortly after 
sailing is evidence that she vas unsoawortby at the time of 
sailing (6). And a letter which was proved to be unsealed when 
received was presumed to have been so when posted (c). 

614. The doing of an act may, in some cases, be inferred from 
the existence of a general course of business according to which it 
would ordinarily bo done, there being a probability that the general 
practice will be followed in the particular case. The most common 
illustration under this heading arises in the case of letters which, if 
proved to have been addressed properly «nnd posted, are presumed to 
have been received in due course (d). Under several statutes and 
orders, indeed, such proof is rendered conclusive whore the letter lias 
been registered, and in certain cases even whore it has not (r). The 
same presumption lias been applied where the question was whether 
a licence to export certain goods had been obtained, and proof was 
given that the goods liad been entered at the Custom House for 
exportation, and a licence was presumed from the fact that the course 
of oflieo did not permit exportation without one(/). 

The principle, however, is not by any means confined to public 
offices, but applies also to private concerns. Thus, whore it 
was necessary to prove that an employer had paid certain wagoe 
to his servant, evidence was received that it was the former's 
practice to pay all his workmen regularly every Saturday, that the 
servant in question had been seon with the others waiting to bo 
paid, and that he had not afterwards been heard to complain ( q ). 

615. As a general rule, title to property may be shown by the 
exercise of acts of ownership in connection therewith (//). Thus, 
possession is not only primd facie evidence of ownership (f), but is 

((]) It. v. Tanner (1795), 1 Ei-p. 801. 

(r) Jackson v. Irvin (1809), 2 Camp. 48, 50. 

(a) Tnrton v. Turton (1880), 3 ling. Ecc. 338, 350. 

(a) Price v. Wonrood (18.19), 4 11. & N. 512, 514. 

(b) Pickup v. Thtvnus Insurance Co. (1878), 3 Q. 13. I). 594, 0. A, ; A jam 
Goolctm llossat cl; Co. v. Union Marine Insurance 6V., Ifajee Cassini Joosub v. 
A jum Qoohim Hasten & Co ., [1901] A. C. 302, 1\ C. 

( a ) R. v. Uardctt (1820), 4 B. & Aid. 95, 124, 125. 

((/) Kufh v. HVsmn (1799), 3 Esp 54 ; Warren v. Barren (1834), 1 Cr. M. & E. 
250; Dunlop II iff jins (1848), 1 11. L. Cas. 381 j Household Fire Insurance Co. 
v. Grant (1879), 4 Ex. D. 216, 0. A. 

(e) For a list of these statutes and orders, see Taylor, Law of Evidence, 
10th ed., s. 180, and note ( d ), p. bo6, post. 

(/) Van Omeron v. Dowick (1809), 2 Camp. 42, 44. 

(g) Lucas v. Novosilieski (1795), 1 Esp. 296. 

\h) Barnes v. Mawson (1813), 1 M. & S. 77 ; and see title Boundaries, Fences, 
and Party Walls, Yol. III., pp. 148, 119. 

(t) Webb v. Fox (1797), 7 Term Rep. 391, 397. As to this presumption m 
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Sect. 2. a i so Gv i ( lonco of the highest title to the property in question (7c), and, 

l?acts } IS against mere wrongdoers, has in cases of trespass to real property 

relevant to even } jncn S aid to be conclusive (l). Moreover, the presumption from 
the Issue. ^ ]0 | )0(SBCBS i 0 n of land will, in general, apply not only to the surface, 
but also to the minerals underneath (mi), though an exception to this 
exists in mining districts where the two are frequently held in 
different rights, and cvon in other cases the presumption may 
always be rebutted by proof of soparate enjoyment (n). In addition 
to possession, other indicia of title are also admissible as evidence 
of ownership, c.c/., receipt of the rents and profits of the property, 
and the discharge of its burdens and repairs (o). On tho same 
principle, granting leases (p), planting and felling timber {q) ) cutting 
grass, and grazing cattle or turning off those of strangers (;•), have 
been held evidence of a right to tho soil ; perambulations by tho 
lord have been held evidence of the boundaries of a manor (*) ; and 
user lias been held evidence of title to an easement, the character 
of the user determining the extent of the easement ( t ). 

In all these cases it is important to remember that acts of 
ownorship are receivable not as admissions, since they operate in 
favour of the party exercising them, but as evidence of possession, 
and thus as proof of title (a). 

Ancient When the fact to lie proved is the ancient possession of property, 

powiession. and the acts of ownership tendered consist of documents over 
thirty years old, two important qualifications exist, and these will 
only be receivable (1) if they purport to constitute (wholly or in 
part) the transactions which they effect, and are not mere prior 
directions to do, or subsequent narratives of having done, thorn ( a ) ; 
and (2) if thoy are produced from proper custody (b). To l>o of 

relation to a wife’s separate properly when in tho houso of her husband, see 
II. v. Murray , [1900] 2 K. 13. 385, 0. C. 1\. ; compare Ramsay v. Margrett , [1894] 

2 Q. B. 18, 0. A. 

(k) Jayne y. Price (1814), 5 Taunt. 32G; Road. Daniel v. Coulthred (1837), 7 
Ad. & El. 28.3 ; Doe d. Graham v. Pen fold (1838), 8 0. & P. 030, 087 : Dainfry v. 
Broclrfchurbt (1848), 3 Exch. 207 ; Metiers*,. Drown (1863), 1 11. & C. 086, 692. 

(/) Elliott v. Kemp (1810), 10 L. J. (ex.) 321. 

(m) Roiobotham v. Wilson (1800), 8 II. L. Gas. 348. 

(«) Rowe y. Grenfel (1824), 11 y. & Af. 390 ; Rowe v. Brcnton (1828), 8 13. & 0. 737. 

(o) Stephen, Digest of the Law of Evidence, art. 0, n. ; Ferrand v. Milligan 
(1845), 7 Q. IJ. 730. Declar.'itions accompanying acts of ownership may also 
he proved as indicating tho nature of tho acts (Dennison v. Cartwright (1SG4), 
5 13. & P. 1). Notice to a purchaser that rents are paid by tenants to some 
person whose receipt is inconsistent with tho title of the vendor, is notice of that 
person’s rights (Hunt v. Buck , [1902] 1 Oh. 428, 0. A.). 

(p) Doe d. Egremont (Earl) y. Putman (1842), 3 Q. B. 622, 623 — 626, where 
counterparts signed by the lessees were received; Magdalen Hospital (Governors) 
v. Knotts (1878), 8 Oh. D. 709, C. A. ; Haigh v. West, [1893] 2 Q. 13. 19, 30, C. A. 

(</) St, Leonards (Lord) v. A shhurncr (1869), 21 L. T. 595; Doe d. Stansbury 
v. Arkwright (1833), 5 C. & P- 575. 

ir) Belmore (Countess) v. Kent County Council , [1901] 1 Oh. 873. 

(s) Woolway y. Rowe (1831), 1 Ad. & El. 114. 

(t) Gingell , Son and Foskett , Ltd. y. Stepney Borough Council, [1906] 2 K. 33. 468 ; 
Cowling v, IHgginson (1838), 4 AI. & W. 215 ; Blackett v. Lowes (1814), 2 M. & S. 
494 ; and title Easements and Profits a Prendre, Vol. XI., pp. 259, 265. 

(m) Jones v. Williams (1837), 2 M. & W. 326, per Parke, 13., at p. 327. 

fa) Malcolmson v. O'Dca (1802), 10 II. L. Cas. 593 ; Bristow v. Cormican (1878), 

3 App. Gas. 641, 658 ; Bland y- Jenkins v. Dunraven(Earl) t [1899] 2 Oh. 121, 0. A. 

(b) Ae to proper custody, see p. 512, post. 
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weight, moreover, these paper dispositions should bo corroborated 
by proof of modern enjoyment thereunder, since it is conceivable 
that unscrupulous persons might have fabricated the deeds without 
having any title to the property (c). Strictly speaking, however, the 
absence of modern enjoyment goes merely to the weight, and not 
to the admissibility, of the evidence. Documents tendered under 
this head are sometimes considered to be admissible by way of 
exception to the hearsay rule ; but seeing that they are received 
not as proving the truth of the matters stated, but merely as acts 
raising the inference of ownership, they are more properly classed 
under the present heading. 

616. Undet the present head may bo classed the rule that acting 
in a public capacity, or relation, is evidence of title so to act, even 
in favour of the party so acting, and even against third persons who 
have in no way acquiesced therein. Moreover, acting in a public 
offico is ovidence of due appointment, although the appointment is 
required to be by deed (d), and is directly in issue in the proceed- 
ings (<0, and although the acting is only shown to have taken place 
on a single occasion, and the case is a criminal one (/). The 
appointment of the following officials has been held, at common law, 
to be provable in this manner: Lords of the Treasury (g) ; Masters 
in Chancery, though exercising special powers (h); deputy county 
court judges (i) ; commissioners for oaths (ft) ; surrogates (/) ; sheriffs 
and under-sheriffs {m ) ; justices of the peace, constables, and 
watchmen, though the appointments were, in some cases, made 
under local Acts (n) ; churchwardens (o) ; overseers {p) ; vestry 
clerks (q); trustees for raising rates under local Acts (?*) ; trustees 
under a turnpike Act (s) ; bank directors (t) ; weigh-m asters of 
market towns (a) ; and attested soldiers in the recruiting service (//). 
And this common law rule has, in a few cases, been extended by 


(e) Fort v. Clarice (IS26), 1 Russ. GOB 

}d) Doe d. James v. Drawn (1821), 5 B. & Aid. 243. 

(e) Dexter v. Hayes (1800), 11 I. 0. L. It. 106; affirmed sub nom. JTaycs v. 
Dexter (1861), 13 I. 0. L. R. 22, Ex. Cli. ; Faulkner v. Johnson (1843), 11 M. & W. 
581. 

(f) R. v. Huberts (1878), 14 Cox, C. C. 101, C. C. R. ; It. y. Lawson, [1905] 
1 K. B. 541, 0. C. R. 

(g) It. v. Jones (1809), *2 Cnmp. 131. 

(ft) Marshall v. Lamb (1843), 5 Q. B. 115. 

(t) R. v. Roberts, supra. 

(k) R. v. Howard (1832), 1 Mood. & It. 187 ; R. v. Newton (1844), 1 Car. & 
Kir. 469, 480; and see R. v. Murphy (1837), 8 <!. & P. 297. 

(l) R. v. Verelst (1813), 3 Camp. 432. 

\m) Danbury v. Matthews (1844), 1 Car. & ICir. 380; Doe d. James v. Drawn , 
supra; Pfumr v. Driseoe (1847), 17 L. J. (Q. B.) 158; Robinson v. Coflingwood 
(1864), 17 C. B. (n. s.) 777. 

(?i) Berryman v. Wise (1791), 4 Term Rep. 366 ; Butler v. Ford (1833) f 
1 Or. & M. 662. 

(o) R. v. MitcheU (1818), cited 2 Story on Criminal Evidence, 307, n. 

\p) Doe d. Bowley v. Barnes (1846), 8 Q. B. 1037. 

(9) M'Gahey v. Alston '(1836), 2 M. & W. 206. 

(r) It. v. Murphy , supra t at p. 310. 

(s) Pritchard v. Walker (1827), 3 C. & P. 212. 

M /?. v. Boaler (1892), 67 Ij. T. 354 ; and see It. v. Lawson , supra. 

[a) M’ Mahon v. Lennard (1858), 6 H.L Cas. 970 ; Dexter v. Hayes , supra , 

(h) Wjlton V. Gavin (1 850), 16 Q. B. 48. 
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usage. 


statute, e.fj. f to the proof of tho appointment of officers of excise (c) 
and customs (d). 

On tlie other hand, the fact that a person has acted in a private 
capacity, or relation, is generally, though not always, excluded as 
evidence of title, since the same safeguards do not exist as in the 
case of public functionaries. Evidence of the above nature has, 
accordingly, boen rejected to prove the authority of a solicitor to act 
for his client ( e ) ; that of a collector of tithes for a private owner (/) ; 
as well as, it has been said, that of an executor or administrator (g) ; 
although it has been allowed in order to establish tho relations of 
master and apprentice, landlord and tenant, and co-partners (//). 
But mere cohabitation is prnnd facie evidence of a valid marriage, 
its weight varying with the circumstances (i) ; and the presumption 
may prevail although evidence be offered of tlie invalidity of a 
ceremony actually gone through by tho parties (/c). 

617. Evidence of agricultural, mercantile, and other established 
usages is admissible to annex unexpressed incidents to contracts 
(whether oral (/) or written {m) ), grants, wills (n), and tho liko(o), 
there being a presumption that people dealing in a particular 
market or place intend to adopt its settled practices (/>). 


(c) Inland Kcvenuo Regulation Act, 1890 (5.3 & .04 Viet. c. 21), s. 24. 

(d) Customs Consolidation Act, 1870 (39 & 40 Viet. c. 30), b. 201. 

(f) Hr i< flit v. Legerton (1801), 2 l)e O. E. & .1. 000. 

(/) Short v. Lee (1821), 2 Jac. & W. 404, 1GS. 

((f) Rost, Law of Evidence, 10th od., p. 307, n. (I), where it is pointed out 
that before tlie Common Law Piocedure Act, 1852 (15 & 10 Viet. c. 70), s. 55, 
o x editors and administrators wore bound, in pleading, to make profert of the 
probate or letters of administration ; see Chilly on Pleading, GLh ed , p. 420. 
t (h) II. v. Fordingbridgc ( Inhabitants ) (1858), 21 L. J. (m. 0.) 290. 

(0 Doe d. Fleming v. Fleming (1827), 4 Ping. 200; Collins v. JUJiop (1878), 
48 L. J. (cm) 31 ; Fox v. Bearblock (1881), 17 Oh. 1). 429; Re Thompson, 
Langham v. Thompson (1904), 91 L. T. 080. 

(k) Re Shephard, George v. Thger, [1904] 1 Cb. 450, applying Snstrg Velaider 
Aronegary v. Sembecully Vaigulie (1.881), 0 App. Cas. 364, L\ C. 

(l) Sewell v. Corp (1824). 1 C. & P. 392 ; compare Loader v. London and India 
Docks Joint Committee (1891), 05 L. T. 074. 

(m) Pike v. Vriglcy (1887), 18 Q. P. I). 708, 0. A.; Uni verso Insurance Co. of 
Milan v. Merchants Marine Insurance Co., [1897] 2 Q. P. 93, 0. A. ; Bechuanaland 
Exploration Co. v. London Trading Hunk, [1898] 2 Q. P. 058. 

S Dashwood v. Magniac , [1891] 3 Cli. 306, 0. A. 

E.g., a custom that horse dealers were intrusted with other people’s horses 
os nogativing the operation of tlie reputed ownership clauso in bankruptcy (Re 
Florence , Ex parte Wingfield (1879), 10 Ch. D. 591, C. A.), but not a habit of horso 
dealers not to warrant a horse pronounced sound by a voteiinary surgeon as 
negativing tho giving of a warranty ( Howard v. Slieward (1806), L. U. 2 0. P 
148). As to evidence of custom to explain a trade description, see Watson v. 
Jaeger 1 s Sanitary Woollen System Co. (1897), 13 T. L. 11. 150 ; see also King v. 
Spencer (1904), 20 Cox, C. 0. 092 (customary mode of weighing) ; see also titles 
Contract, Vol. VII., pp. 511, 516; Custom and Usages, Vol. X., pp. 260 
et seg. ; Siiitping and Navigation. 

(p) Hutton v. Warren (1836), 1 M. & W. 400; Pike v. Ongley, supra; Parker 
V. I bhetson (1 858), 27 L. J. (p. c.) 236 (usage to terminate service by mouth’s 
notice annexed to written hiring); R. v. Stoke-upun- Trent (Inhabitants) (1S43), 
13 L. J. (m. c.) 41 (usage to have certain holidays and Sundays free, annexed to 
written hiring); Wiygtesworth v. Dallinson (1779), 1 Doug. (k. b.) 201 ; 1 Sm. 
L. C., 11th od., 545 (usage for tenant to have away-going crop annexed to lease) ; 
Johnson v. Iiaylton (1881), 7 Q. B. D. 438, C. A. (usage that iron plates sold by a 
manufacturer under written contract were to be of his own make; see now Sale 
of Goods Act, 1893 (56 & 57 Viet. c. 71), ss. 14, 55) ; Marzeiti v. Smith Sgn 
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The usage must not be inconsistent with the express terms o! 
the contract (7); and must be so sufficiently certain, reasonable, 
and generally acquiesced in, that it may be presumed to have 
formed an ingredient of the contract (?•), in which case it will bind 
the parties even though they may be ignorant of it; otherwise a 
mere practice (s), or a usage that is unreasonable (1 1 ), will only bind 
those who know of and assent to it. 

A local, or business, usage, as distinguished from a common law 
custom that is judicially noticed (a), may be proved by the direct 
evidence of witnesses (6), or by a series of particular instances in 
which it has been acted on (c), or sometimes by showing that the 
alleged usage exists in the same (rf), or even in similar (c), trades or 
localities elsewhere. 

618 . The fact that a person has treatod a certain state of things 
as existing is not usually receivable as evidence of its oxistoncQj 


(1883), 49 L. T. 580, C. A. (usage of port that general cargoes of .steamships 
should bo discharged on the quay, annexed to, and held not inconsistent with, 
bill of lading providing that cm goes wore to be discharged from the ship’s 
tackles). See, further, as to cast's relating to the custom of tho port, title 
Shipping and Navigation. For examples of customs rejected because incon- 
sistent with wiitten contiacts, see Harrow v. Dyster (1884), 13 Q. R D. 035 
(custom which made broker a principal, in a certain event, inconsistent with 
writton clause .appointing him an arbitrator) ; The Nifa , [1892] P. 411 (custom 
of poit throwing expense of taking cargo from ship’s rail to quay on shipowner, 
inconsistent witn contract that it was to bo taken fnm alongside at merchant’s 
expense). A less obvious application of this objection is shown in Joynson v. 
Hunt & Son (11)05), 93 L. T. 470, 0. A., whoro a glove manufacturer, after 
agreeing to pay a traveller commission on all business introduced by the hitter 
and accepted by tlin former, terminated the agreement without notice. Tn an 
action by the traveller, the latter tendered evidence of a custom in tho gloyo 
trade to give six month*’ notice on terminating an agency. The court, however, 
rejected this on the ground that, as the agreement, excluded the idea of employ- 
ment, and tho custom could only npplv thereto, it. was inconsistent and inadmis- 
sible. Seo, further, as to parol evidence) of local or ineicantilo customs in 
reference to written contracts, titles Contract, Vol. VJI., pp. oil, 516 ; Custom 
and Usages, Vol. X., p. 217. 

( 7 ) Robinson v. Molldt (1875), L. R. 7 II. L. 802; Brown v. Byrne (1854), 
3 E. & 1>. 703 ; Barrow v. lh/'ter (1884), 13 Q,. lb T>. 635; Joynson v. Hunt 
cfc Son, supra; Ilai/ton v. Irwin (1879), 5 0. P. D. 130. 

(r) Plaice v. Allcock (1806), 4 F. & F. 1074 : ( those v. Manichund (1859), 
7 Moo. I ud. App. 282 ; Devon aid v. Rosser , [1900] 2 K. R 741 — 743. 

(s) Womersley v. Daily (1857), 20 L. J. (ex.) 219; Sweeting y. Pearce (1801), 
9 C. R (n. s.) 534. 

(t) Blackburn v. Mason (1893), 08 L. T. 510; Perry v. Barnett (1885), 15 
Q. lb D. 388. 

(a) See p. 484, pod. 

(&) Lewis v. Marshall (1844), 7 Man. & G. 744 (the evidence must be positive, 
and uot tho limro opinion of tho witnesse s). 

(c) Johnstone v. Spencer (1885), 30 Ch. 3k 581 (particular instances of manorial 
custom admitted, though they did not appear on any of the manor records) ; 
Tucker v. Linger (1882), 21 ('ll. D. 31, 38 (an agricultural custom proved, not by 
what the tenants thought it was, but by acts publicly done throughout the district). 

(d) Noble v. Kvnnoway (1780), 2 Doug. (k. r.) 510 (evidence of a custom in 
the cod fisheries of Labiador received to show what was the custom in those of 
Newfoundland); Plaice v. Attack, supra (a custom of the bleaching trade at 
Nottingham received to show what was tho custom in the samo trade at 
Loughborough); Re Leigh's Estate (1877), 0 Oh. D. 256 (practice of other horse 
dealers admitted to show that agreement in question was reasonable). 

(e) Fleet v. Murton (1871), Tj. Lb 7 Q. B. 120 (a custom in the colonial trade 
in Loudon admitted to show what was the custom in tho fruit trade there). 
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8»ot. 2 . unless it can bo regarded as an admission by conduct made by a 
Facts party to the suit, in which case it will operate as evidence against, 
relevant to but not for, him (/). Thus, on a question as to the sanity of a 
the Issue, testator, tho fact that his physician permitted him to make a will, 
or that he was elected, in his absence, to a high and responsible 
oilice, would be rejected ; as also, on a question of seaworthiness, 
the fact that the captain showed his belief in the vessel by 
embarking in it with his family (g ) . 

In certain cases, however, this rule is relaxed, and acts of treat- 
ment by a party are received, even in his own favour, as well as 
those clone by strangers to the suit. Thus, acts of ownership 
by a party are admissible for him to establish title to property (h) ; 
and, on questions of pedigree, family conduct and treatment are 
receivable, even from non-parties, to show relationship (i). So a 
marriage may bo inferred, not only from the cohabitation of the 
parties, but also from the fact that they were treated as married by 
their friends and neighbours (k) ; although where strict proof of 
this fact is required, e.g., in bigamy proceedings, such evidenco, 
while admissible, will not be sufficient (Z). 

Admissions 619. A party’s admissions by conduct of any material fact may 
by conduct. a j W ays be proved against him; and evidence to oxplain or disprove 

such admissions is receivable in his favour. Thus, payment of titlie 
by A. to 13. would be an admission by conduct on the part of A. that 
he owed 13. the tithe ; though its receipt would not be an admission 
by 13. of A.’s liability (in). So, in an action by A. and her husband, 
where the question was whether A. had suffered injury by a 
railway accident, evidence that A.’s husband and her solicitor’s 
clerk had conspired to suborn false witnesses at the trial to support 
their case was held an admission by conduct that A.’s claim was 
not genuine (u). In such a case tho fact that A. had attributed her 
injuries to a fall, and not to the accident, would be receivable 
under the same head ; while, in rebuttal, A. might show that she 
had had no such fall as suggested (o). 

Complaints. 620. On charges of rape, indecent assault, and similar offences 
upon females (but on no others), the fact and particulars of any com- 
plaint made by the prosecutrix shortly after the outrage are admis- 
sible as evidence for the prosecution, not to prove the truth of the 
matters stated, but as confirming her testimony, and, where consent 
is a defence, to disprove consent (p). The complaint must have been 

( /') Pilot v. Craze (1888), 52 J. P. 811 ; Wright v. Doe d. Tatham (1887), 7 Ad. 
& HI. 318, 887, Ex. Ch., per Pakke, 13., at p. 388; lie Anglesey (Marquis), 
WiUmot v. Gardner, [1901] 2 Ch. 548, 0. A. 

(.9) Wright v. Doe a. Tatham , supra. 

(h) See p. 442, ante . 

(0 Greaves v. Greenwood (1877), 2 Ex. I). 289, 0. A. 

'Jc) Doe d. Fleming v. Fleming (1827), 4 Bing. 206 ; Re Thompson, Lanqham v. 
Thompson (190i), 91 L. T.680. 1 * 

(0 R- V. .Simpson, (1883), 15 Cox, 0. 0. 323; R. v. Althauscn (1893), 17 
Cox, 0. 0. 030. 

(m) James v. l)ion, Owen v. Flack (1826), 2 Sim. & St. 600, 606. 

(n) Moriarty v. London, Chatham, and Dover Rail. Co. (1870), L. R. 5 Q. B. 
814 ; R. v. Watt (1905), 70 J. P. 29. 

(o) Melhuish v. Collier (1850), 15 Q. B. 878. 

(t>) R. v. Lillyman, [1896] 2 Q. B. 167, C. 0. K. ; R. v. Osborne, [1905] 1 
K. B. 551, C. 0. R. ; Beatty v. Cullingworth(m6), 00 J. P. 740 ; affirmed (1897), 
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made at the first reasonable opportunity that offered ; thus com- seot. 2 , 
plaints made on the following day (q), or three days after the Facts 
outrage (r), have been rejected. The complaint must have been relevant to 
voluntary, and not induced by leading or intimidating questions, tlie Issue 
Answers to such inquiries as “ Did A. assault you ? Did he say "™ 
this and that to you?” will be excluded; while answors to such 
questions as “What is the matter? Why are you crying?” will 
be admissible (s). 

Sub-Sect. 3 .—Facts showing the Identity or Connection of the Parti™. 

621 . Whore the question of personal identity arises, without Questions of 
reference to the doing of any particular act, it may be proved or Entity. 
disproved, not only by direct testimony, but also presumptively by 
evidence of similarity or dissimilarity of personal characteristics. 

Thus, if A. claims property on the ground that he is B., it is 
relevant to show that A. possesses all, or any, of the known attri- 
butes or peculiarities of B. In practice, however, the question of 
identity usually occurs with respect to the doing of some specific 
act forming the subject-matter of the proceedings, the point being 
whether A. is or is not the author of such act. In civil cases this 
act is most commonly the signing of some contract or instrument, 
and in the absence of direct evidence of the identity of the alleged 
and the actual author, similarity of name and handwriting, and 
sometimes also of residence and occupation, may have to bo proved. 

But by far the most important development of this principle criminal 
occurs in criminal cases. Here, though the evidence tendered oases, 
to prove the act may, in some cases, also prove the author- 
ship, yet generally the proof of the two is separable (a), and con- 
sequently a much wider field may have to be explored. When, 
then, a criminal act has been proved, and it is desired to connect 
the accused therewith, it is relevant, whether there is direct 
evidence or not of identification, to show that he had or had not 
a motive for the act, or means and opportunity of doing it, or that 
he had made preparations with that end in view T , or had threatened 
to do the act (6). Moreover, if the act itself, or the mode of doing 
it, revealed any special knowledge, skill, or peculiarity, the posses- 
sion, or non-possession, by the accused of this special qualification 
may also be shown (c). The subsequent conduct of the accused 
often furnishes still more cogent evidence of guilt, e.g ., possession 
of recently stolen property, which, if unexplained, is evidence that 

Times , 14th January; see also title Criminal Law and Procedure, Yol. IX., 
p. 394. 

(g) R. v. Rush (189(5), 60 J. P. 777. 

(r) R. v. Ingrey (1900\ 64 J. P, 10(5. 

(s) A. v. Osborne , [1905] l 'K. J3. 051, C. 0. R. 

(a) Wills, Circumstantial Evidence, 5th ed., pp. 318, 319. 

(?;) Stephen, Digost of the Law of Evidence, art. 7 ; Best, Law of Evidence, 

10th ed., ss. 453—458; R. v. Clewes (1830), 4 0. & P. 221 (foar of discovery 
proved as motive for minder of confederate) ; R. v. Buckley (1873), 13 Cox, 

O. 0. 293 (depositions showing that deceasod had given evidence against the 
accused in former proceedings admitted to show motive). 

(c) R. v. Patch (1806), cited Wills, Circumstantial Evidence, 5tli ed., p. 165, n., 
pp. 390 — 395, ana .R. v. Richardson (1787), ibid., pp. 381—389, in which cases the 
evidence showed that the crime must have been committed by, and that the 
accused was. a left-handed man. 



448 


Evidknce. 


Sect. 2 . the possessor is the thief, or the receiver, according to the circum- 
Facts stances, and throws on him the burden of explanation (d) ; flight ; 
relevant to or tbo fabrication or suppression of evidence On the other hand, 
the Issue, a defence frequently raised by the accused is that of alibi; though 

very little weight will bo attached to this unless it be supported 

by the prisoner’s own evidence («). 

Sub-Sect. 4. — Facta showing State of Mind . 

state of mind. 622. When the mental condition of a party is in question, it 
may be proved either directly by the party himself, or indirectly 
by other witnesses speaking to the outward expression of the given 
condition by the party at the time(/). 

In addition to these sources, however, a third has frequently to be 
invoked, namely, that supplied by purely circumstantial evidence. 

Inference of 623. A party’s knowledge of a fact may be inferred cireum- 
knowiedge. stunlially in a variety of cases (g). Thus, it may be shown that he 

had prior knowledge of tlio fact, in which case there will be a 
presumption that such knbwledge continued for a move or less 
lengthened period (//,). In judicial proceedings, however, knowledge 
is more generally shown by documentary evidence. In ordinary 
cases, the mere fact that letters, with their seals broken, were 
found in the possession of a party will imply a knowledge by him 
of their contents (i). So, the execution (k), though not the meio 
attestation (/), of a written instrument will have the same effect. 
And access to documents sometimes affords presumptive evidence 
of knowledge, e.g. 9 in the case of the rules of a club, or of books kept 
between partners, or banker and customer (m). Knowledge of the 

(<Z) R. v. Partridge (1836), 7 0. & I*. <351 ; R. v. Crowintrst (1811), 1 Oar. & 
Kir. 370 ; R. v. Poolman (1000), 3 Or. App. licp. 36 ; midseo titlo Criminal Law 
AN11 PROCEDURE, Vol. IX., p. 610. 

(e) R. v. Kirkham (1000), 73 J. P. 406, C. C. A. 

(/) See p. 438, ante. 

(//) As to the knowledge of an agent Loing imputed or not to his principal, 
see titlo AGENCY, Vol. I., pp. 21.3, 216 ; as to actual and constructive notice of 
facts affecting the titlo to land, boo title Equity, pp. 84 — 88, ant-.; as to 
scienter in the ease of damage douo by an animal, see titlo Animals, Vol. T., 
p. 372. The nature of the malady of a lunatic may be proved to show that 
defendant must havo known of the lunacy (Bcavan v. M' Donnell (1851), 10 
Ex eh. 1S4). 

( 1l ) See p. 440, ante. 

(i) Wright v. Doc d. Tatliam (1837), 7 Ad. & El. 313, 360, 376, Ex. Ch. ; and 
bco S. C. (1838), 4 Bing. (n. c.) 531, 11. L. This presumption, however, does not 
arise where the sanity of the recipient is in issue [ibid.). 

(k) Re Cooper, Cooper v. Veseg (1882), 20 Ch. P. 611, C. A. 

(/) Hai dingy. Crcthorn (1793), 1 Esp. 57, 5S. 

(m) As to the imputation of knowledge of special torrns printed on a tickot, 
invoice, bill of lading, or deposit note to tlio person receiving it, see Henderson 
v. Stevenson (1S75), L. B. 2 Sc. & J)iv. 470; Harris v. Great Western Rail. Co. 
(1876), 1 Q. li. ]\ 515; Parker v. South Pastern Rail . Co.. Gabell y. Same (1877), 
2 O. 1\ T). 416, O. A.; Malpas y. London and South Western Rail. Co. (1866), 
1;. K. 1 0. P. 336 ; Rich at dson, Spence & Co. and ** Lord Gough ’* Steamship Co. 
v. Rowntrce , [18911 A. 0. 217 ; Watlins v. %miZ/(1883), 10 Q,. 13. D. 178; Burke 
v. South Pastern Rail . Co. (1879), 5 0. P. I). 1 ; and titles Carriers, Vol. IV., 
p. 17; Negligence; Shipping and Navigation. As to tho effect of a con- 
dition printed on a Rold note, see Wallis, Son, and Wells v. Pratt and Haines 
(1910), 26 T. L. 11. 572, 0. A. ; and title Sale of Goods. As to the rule that 
a lessee or purchaser of land has constructive notice of that which he would 
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books of a company, however, will not bo imputed either to a Skot. 2 . 

director or shareholder (n), though it will generally bo implied Facts 

where there is a duty to know (o), as distinguished from a mere relevant to 
right to inspect (p). Again, the notoriety of a fact in a party’s call- the Issue, 
ing, or neighbourhood, is some evidence that it reached his ears (q), ”™ 

while the mere existenco of a rumour of the fact is none (r). 

624. In cases of inton tion, the line of demarcation between Intention, 
substantive law and evidenco is not always very clearly observed (*). 

The intention with which a person did an act which he had a right 
to do cannot in general be inquired into ( t ), while in some cases, as 
where a defendant is charged with obtaining money without dis- 
closing the fact of his bankruptcy, the intent, however innocent, 
with which he did so is, under statute, wholly immaterial, and any 
evidence on the point is consequently excluded, not by a rule of 
evidence, but by one of substantive law (m) ; so with a party’s intent 
in infringing a patent (a ) ; or inflicting cruelty to animals (b). 

When, however, intent can be, and is, properly put in issue, its 

proof becomes cognisable by the law of evidence, it being recognised 

that the state of a man’s mind is as much a matter of fact, and so State of mind 

as much the subject of evidence, as the state of his digestion (c). J of 

It may be harder to prove than an external fact, hut whenever it is evi el,ce * 
material, litigants may prove it if they can (rZ). Intention, therefore, 
may be proved by the direct testimony of the party whose intention 
is in question ; as well as by proof of his declarations made out 
of court at the time that such intention was material (r). But it may 
also, anu much more often, be established circumstantially by the 

have discovered by a reasonable inquiry into the title, see titles Euitity, 
pp. 86, Sly ante; Landlord and Tenant; Mortgage; Sale of Land. 

(m) Hallmark's Cast (1878), 9 Eli. 1). 325), 0. A. ; lie Denham Sc Co. (1883). 

Ch. I). 752; lie Printing, Telegraphy and Construction, Co. of the A genet Havas , 

Ex parte Cammvll , [1891] 1 Cli. 528; Dorey v. Cory, [ 1 DO l J A. (J. 477, *192, *11)3. 

a Hallmark's Case, supra. 

Hill v. Manchester and Halford Water Works Co. (1833), 5 B. & A(l. 800. 

(</) Be Matthews , Ex parte Powell (1875), 1 Cli. lb 501, O. A. 

S Greenslade v. Dare (1855), 20 Beav. 281. 

As to the distinction between representations of intention and of fact, see 
Citizens’ Bank of Louisiana y. First National Bank of New Orleans (1S73), L. 11. 

6 II. L. 352, and title M i srepe esentation and Fraud. 

( t ) Bradford Corporation v. Pickles, [1895] A. 0. 587 ; Alien v. Flood , [1898] 

A. 0. 1 ; Quinn v. Leathern , [1901] A. 0. 495 ; Fitzroy v. Cave, [1905] 2 K. B. 

361, 0. A. ; Salt Union , Ltd. v. Brunner, Mond cfe Co., [1906] 2 K. B. 822. 

(u) R. v. Dyson, [1894] 2 Q. B. 176, 0. 0. II. 

(a) Oxford and Cambridge Universities v. (lit l <fc Sons (1899), Times, 14th Juno. 

(5) Duncan v. Pope (1899), 80 L. T. 120. For a statement of the cases in 
which mens rea is or is not required to be proved, see title Criminal Law 
AND PlioCEDUUE, Vol. IX., pp. 233—238. In the case of Hobbs v. Winchester 
Corporation [1910] 2 K. B. 471, 0. A,, the Court of Appeal, following Mai tins on 
v. Carr , [1891] 1 Q. B. 48, Blaker v. Tillstone , [1894] 1 (i B. 345, aud Firth 
v. McPhail , [1905] 2 K. B- 300, and questioning Walshaxv v. Briyhouse Corpora- 
tion, [1899] 2 Q. B. 280, hold that mens rea was not essential to justify a con- 
viction for being possessed of diseased meat. Soe also title Food and Drugs. 

(c) Edgington v. FiUmaurice (1885), 29 Ch. D. 459, C. A., per Bowen, L.J., 
at p. 483. 

(d) Pollock, Law of Fraud in British India, p. 61. As to evidence of intent 
bo deceive in passing oft cases, see Saxlekner v. Apollinnris Co., [1897] 1 Ch. 

893 ; and title Trade Marks. 

[t) Brodie v. Brodie (1861), 4. L. T. 307. 
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sect. a. 

. Facta 
relevant to 
the Issue. 


Distinction 
between law 
and evidence. 


Similar facts. 


Origin of 
rule. 


party’s previous or subsequent conduct. Thus, the question being 
with what intention as to domicil A., a Frenchman, resided in 
England, the facts that he lived here for twenly-soven years, 
married successively two English wives, was during the greater 
part of his stay a partner in an English business house, and made 
his will in an English and not a French form, were received as 
showing an English domicil; while the facts that he frequently 
viaifcod France, and refused to bo naturalised in England, or to take 
a house there for more than three years, were admitted, though 
allowed less weight, in favour of an opposite contention (/). . 

The opposition, or distinction, between law and evidence in this 
connection, is well illustrated in cases where drunkenness is sought 
to be proved by an accused person. Since, by the substantive law; 
inebriety is no excuse for crime, its proof is ordinarily irrelevant. 
Nevertheless, whore intent is material, the accused is entitled to show 
that he was in such a condition through drink, at the time of the 
act, that lie could not appreciate its probable effects (<j). in judging, 
however, of a party’s state of mind, it is often important to consider 
not only his acts, but the declarations both of himself and of others. 
Declarations tendered for this purpose are, of course, not to be used 
as evidence of the truth of the matters stated, but merely as 
throwing light upon his state of mind at the time (ft). 

Sub-Sect, o — Similar Facts . 

625. Evidence of similar facts may be tendered for three 
main purposes: (1) To prove the occurrence of the main fact; 
(2) to prove that a given party was its author ; (3) to prove the 
state of mind of that party with reference to such fact. Of these 
objects, the first and second have given rise to a general rule of 
exclusion, qualified by certain exceptions; and the third to a general 
rule of admission, qualified by certain exclusions. It is useful to 
bear in mind the precise purpose and limits of each rule, since the 
second might be, and indeed sometimes is, supposed to constitute 
merely an additional exception to the first, instead of forming an 
independent rule, which stands wholly outside it. The rule of 
exclusion may be stated as follows : — Facts similar to, but not part 
of, the same transaction as the main fact are not, in general, 
admissible to prove either the occurrence of the main fact or the 
identity of its author. 

This rule is based, not on the logical irrelevancy of such evidence, 
nor, as is sometimes said, on the fact that it may be res inter alios acta , 
for it would be equally inadmissible if it were inter partes, but merely 


(/) Doucet v. Geoghegan (1878), 9 Ch. D. 441, 0. A.; Platt v. A.-G. of New 
South Wales (1878), 3 App. Cas. 330, P. C. ; Be Grove , Vaucher v. Treasury 
Solicitor (1888), 40 Oh. D. 216, 229, 237, 239. 

(,</) B. v. linden (1909), 2 Or. App. Hep. 148 ; and see title Criminal Law 
and Procedure, Vol. IX., pp. 212, 243. 

(h) Thus, in an action for malicious prosecution, the question being whether 
the defendant acted in good faith in giving the plaintiff into custody, the fact 
that ho had obtained the opinion of counsel justifying such a course, together 
with the contents of the opinion, were received in his favour, thou h they would 
wot have been evidence of any facts therein asserted (llavenqa v. Mackintosh 
(1824), 2 B. <fc C. 693). 
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on the inconvenience and delay its admission might occasion, since sect. 2. 
it would tend to confuse the jury by raising collateral issues, and pre- Facts 
judice the parties by permitting attacks to be made without notice, relevant to 
The law assumes that litigants come into court ready to meet the the Issue, 
specific case launched against them, but no man can be prepared to 
repel charges which may extend over the wholo of his lifetime (i). 

In illustration of the first branch of the rule, i.c. t that similar inadmissible 
facts are inadmissible to prove the occurrence of the main fact, may io P rove 
)>$ cited a case in which the question was whether a certain brewer mam 
supplied good beer to a publican. The brewer sought to establish this 
by proving, inter alia , that during the period in question he supplied 
good beer to other publicans. The evidence was rejected, the court 
remarking that a man might deal well with one and not with 
others ( j ). So, where the question was whether a surgeon had 
performed a certain operation negligently, evidence that he had 
been negligent or skilful in performing similar operations on other 
patients was rejected (k ) ; but where a practice to do or omit a 
particular act is in issue, evidence of the act or omission on several 
occasions is admissible (i). 

In neither of the above cases, it may be observed, was the identity Criminal 
of the party doing the act in any sense in question. In criminal CMCa - 
cases, however, it is mainly on the latter point that the evidence is 
important, and has, in practice, been tenderod and ruled upon. 

The criminal act itself, the corpus delicti , is, primd facie at least, 
assumed to have been established ; and the question then arises, 

Was the prisoner the doer thereof? In order to establish this, 
evidence is offered that acts of a similar class were done by him 
which show a disposition, habit, or propensity on his part to do 
such acts, and a consequent probability that he did the act in 
question. It is to this proposition that the second branch of the Rroor of 
rule applies ; and although in everyday life inferences of the above VmnclmiSble- 
kind are constantly drawn and acted upon, the law, nevertheless, 
regards them as unsafe, and will, in general, exclude the facts 
which give rise to them (m). Thus, if A. was charged with forging 
lb’s signature to a bill of exchange, and in order to connect A. with 
the crime it was proposed to show that he had forged B.’s signature 
in other instances, the evidence would be rejected (n), and, as here 

(t) Where the charge is one of being an habitual criminal, the grounds of the 
charge must be stated in the notice of intention to raise it in a general way, 
and where evidence of previous bad conduct is admissible will depend on the 
circumstances of the case (It. v. Turner, [1910] 1 K. 13. 316). 

(f) Holcombe v. Ilewson (1810), 2 Camp. 391 ; Manchester Brewery Co. v. Coombs 
(1900), 82 L. T. 347 ; but compare Holden v. Bostoch & Co., Ltd. (1902), 50 W. R. 

323, O. A., and lioatoclc <fc Co., Ltd « v. Nicholson (fc Co., Ltd., [1901] 1 K. B. 725. 

(7c) R . y. Whitehead (1848), 3 Car. & Kir, 202; and see Brown v. Eastern 
and Midlands Rail. Co. (1889), 22 Q. B. D. 391, 393, C. A.; Hales v. Kerr, 

[1908] 2 K. B. 601 , where, in an action against a harbor by a customer who had 
contracted a contagious disease, evidence of witnesses who had also contracted 
the disease after being shaved at tho defendant’s shop was admitted; McAUurn 
v. Reid (1869), L. E. 3 A. & E. 57, n. 

(Z) Hales v. Kerr , supra. 

(m) See title Criminal Law and Procedure, Vul. IX., pp. 380, 381. 

(w) OriJJits v. Bayne (1839), 11 Ad. & El. 131, 133, per Lord Denman, U.J.; 

Viney v. Barss (1795), 1 Esp. 293; Balcetti v. Scrani (1792), Teake, 192, 193 
[142,143]. 
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Sect. 2. the p ar ties would be the same in both cases, namely, the Crown and the 

Facts prisoner, the objection of res inter alios acta could have no applica- 
relevantto ti 0 n, and the true ground of exclusion must be sought elsewhere. 

’ 626. Upon the above rule, however, certain exceptions have from 

Exceptions, time to time become engrafted, and in several instances similar facts 
may be received either to show the existence of the main fact (o), 
or to identify its causative agency. Thus, in divorce cases, both 
ante-nuptial incontinence and post-nuptial acts, prior or subsequent 
to those charged in the petition, may be received to prove a wife’s 
adultery with the co-respondent (p). To prove agency, repeated 
acts thereof are admissible (q), although no multiplication of acts 
by a special agent can be received to establish a general agency (r), 
nor is evidence of this kind allowable in proof of partnership (s). 
Evidence of similar facts may, however, sometimes be resorted to 
on questions of title. Thus, not only are repeated acts of ownership 
with respect to the same property admissible in proof of this issue, 
but in certain cases even acts done with respect to other places, 
provided the latter are connected with the locus in quo by “ such a 
common character of locality as to give rise to the inference that 
the owner of one is likely to be the owmer of the other ”(£)■ This 
principle has been applied to the waste lands of a manor (n), to 
roads (x), rivers (a), inland lakes (b), woods, hedges (c), and the like. 
Manorial and trade customs are also similarly provable (d). 
When the behaviour of animals is in question, it is admissible to 
prove not only the doings of the same animal on different occasions, 
but oven those of other animals of the same species («). And the 
operation of physical agencies may be shown in the same way, e.fj ., 
of poisons (/), explosives (g\ noxious discharges from works (li) 9 
sparks from a railway engine (i), or infection from a hospital (n). 

[<>) E.g. t to show tlmt defendant had given orders for work on a houso ; 
evidence that ho had given similar orders for other work on the samo house 
may be admitted {Woodward v. Buchanan (1870), L. It. 5 Q. 15. 285). 

( p) Wales v. Wales, [1900] P. 63; Cantello v. Oantello (1896), Time ?, 1st 
February; Howard v. Howard (1904), Times, 14th July. 

(7) Blalte v. Albion Life Assurance Society (1878), 4 0. P. D. 91. 

(rj Barrett v. Irvine , [1907] 2 1. h. 402, U. A. 

(s) Kennedy v. Dodson , [1895] 1 Oh. 334, 0. A. 

( t ) Jones v. Williams (1837), 2 M. & \V. 326, per Parke, 13., at p. 331 ; Lord 
Advocate v. Blnntyre (Lord) (1879), 4 App. Cas. 770, 791, 792. 

(n) Doe d. Barrett v. Kemp (1833), 2 Bing. (n. (J.) 102. 

( x ) 11. v. Briyhtsidc Bierlow ( Inhabitants ) (1849), 13 Q. 15. 933. 

(a) Neill v. Devonshire (Duke) (1882), 8 App. Gas. 135; compare Frost v. 
Richardson (1910), 103 Jj. T. 22 (mill tail of mill built across navigable river not 
part of river). 

(h) Bristow v. Cormican (1S7S), 3 App. Cas. 641, 670. 

(c) Jones v. Williams , supra. 

(d) Anglesey (Marquis) v. Hatherton (Lord) (1842), 10 M. & W. 218; as to 
ti ado customs, see p. 444. ante. 

(e) Brown v. Eastern and Midlands Rail. Co. (1889), 22 Q. B. D. 391, 0. A. 

(/) R. v. Geering (1819), 18 L. J. (h. 0.) 215 ; R. v. F/annagan and Higgins 

(1881), 15 Oox, O. 6. 403. 

(g) R- v. Bernard (1858), 1 F. & F. 210; R. v. McGrath and McKevitt (1881), 
14 Cox, C. C. 59S. 

(h) Tennant v. Hamilton (1839), 7 01. & Fin. 122. 

(?) Aldridge v. Great Western Rail. (Jo. (1841), 3 Man. & G. 515; Piggot v. 
Eastern Counties Rail. Co. (1846), 3 O. B. 229. 

(«) Metropolitan Asylum District (Managers) y. lltll (1882), 47 L. T. 29, H. L. 



rART II.— Facts which may be Froved* 


458 


627. Evidence of similar facts, although in general inadmissible 
to prove the main fact or the connection of the parties therewith, 
is receivable, after evidence aliunde on these points has been given, 
to show the state of mind of the parties with regard to such fact. 
This rule, it will be observed, is not an exception to the preceding 
one, which forbids the proof of a criminal act by such evidence, but 
operates independently of it, and has a wholly different aim and 
scope, for it is always supposed that the doing of the act, as a fact 
capable of external observation, is first confessed, or that there is 
sufficient independent testimony on the subject to be laid before a 
jury. Were the law otherwise, it is obvious that under the pretence 
of proving the prisoner’s state of mind the external act itself could 
be proved, and that the common law principle would thus be wholly 
set aside (j). Under the present rule, then, after the above founda- 
tion has been laid, evidence of similar facts may bo legitimately 
received to prove a party’s knowledge of the nature of the main 
fact or transaction, or his intent with respect thereto (/c). The 
same principle is applicable to proof of fraud or malice (Z). Thus, 
where A. was charged with fraudulently* obtaining credit for board 
and lodging from B., evidence that shortly before he had’ left his 
previous landlord without paying his rent, and still owed this 
money when he went to lodge with B., was received to show his 
fraudulent intent with regard to the latter (m). And in libel 
cases, to establish malice, the publication by the defendant of 
other libels concerning the plaintiff, both prior and subsequent 
to that in issue, may be shown, together with all the circum- 
stances attending their publication ( n ). And, in general, wherever 
it is necessary to rebut (even by anticipation) the defence of acci- 
dent, mistake, or other innocent condition of mind, evidence that 
the defendant has been concerned in a systematic course of con-* 
duct of the same specific kind as that in question may be given (0). 
To admit evidence under this head, however, the other acts tendered 
must be of the same specific kind as that in question, and not of a 


Evidence relating to collateral facta is only admissible when such facts will, if 

established, afford a reasonable presumption as to the matter in dispute, and 

when such evidence is reasonably conclusive (ibid ., per Lord Watson, at p. 35). 
(f\ R. v. Hall (1887), 0 New Zealand Law Reports, C. A., 93. 

\k) Thus, where the question was whethor A. had attempted to obtain money 
from B. by falsely pretending that a certain article was a diamond ring, the 
fact that A. had previously attempted to obtain motley from other persons by 
false representations as to the genuineness of jewellery was admitted to show 
his knowledge that the ring in question was not genuine (R. v. Francis (1874), 
L. B. 2 0. 0. R. 128; R. v. Oil is, [1900] 2 Q. B. 758, 0. 0. R). Knowledge 
that money was counterfeit (/2. v. Foster (1855), 24 L. J. (M. 0 .) 134, 0. C. R.), 
or that an agency was dangerous (tf. v. Cooper (1849), 3 Cox, C, 0. 547, 549, 
550), maybe similarly shown ; and see title Criminal Law and Procedure, 
Vol. IX., pp. 381, 683. 

(Z) Blake v. Albion Life Assurance Society (1878), 4 0. 1\ D. 94; Barnes v. 
Merritt <fe Co. (1899), 15 T. L. R. 419, 0. A. 

(m) R. v. Wyatt, [1904] 1 K. B. 188, 0. 0. R. ; R . v. Walford (1907), 71 
J. P. 215, C. 0. R.; R. v. Smith (1905), 92 L. T. 208, C. 0. R. ; R . v. Rhodes , 
[1899] 1 Q.B. 77, 0. C. R. ; and see R. v. Ollis , [1900] 2 Q. B. 758, 0. 0. R. 

(n) Barrett v. Long (1851), 3 H. L. Oas. 395 ; Pearson v. Lemaitre (1843), 5 
Man. & G. 700 

(o) It. v. Geering (1849), 18 L. J. (m. 0.) 215; R. v. Garner (1863), 3 F. & F. 
681 ; R . ▼. Cotton (1873), 12 Cox, Q f C. 400, following R. v. Geering , supra . 
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diff evenf character (p). And the acts tendered must also have been 
proximate in point of time to that in question (q). If, however, 
these conditions concur, it is no objection that the similar facts are 
the subject of prior indictments on which the defendant has already 
been acquitted (r), or of separate indictments still to be tried (s). 

Sub-Bkot. G. — Character . 

628. When a party’s character is not directly in issuo in the 
proceedings, but is merely tendered in proof of some other fact, it 
is, as a general rule, excluded — not because it may not in strictness 
be logically relevant, but for reasons of policy and fairness, since no 
litigant can be prepared to protect himself against imputations 
made without previous notice, and which may range over the whole 
of his career (a). Accordingly, it is not primarily permissible in a 
criminal case to adduce evidence that the accused either bears a 
bad general reputation in the community, or has a natural dis- 
position to commit crimes of the class charged (h). And the 
converse of the rule has also sometimes been applied — e.cj in a 
divorce case, to disprove a particular act of cruelty, the respondent 
has not been allowed to call evidence that he w r as of a generally 
humane disposition (c). The above rule, however, is not invariable, 
and in criminal cases it has been relaxed to a certain extent in 
I'acorem liberlatis (d). 

629. In civil cases, evidence as to character, though character 

is not directly in issue, is admissible in two classes of cases : 
(1) To impeach the credit of witnesses ( e ) ; and (2) in reduc- 
tion of damages. Under tho latter head, tho bad character of 
the plaintiff in the case of actions for libel (/) or breach of 


{p) Thus, on a charge of obtaining a pony and trap by falso prctonccs, 
evidence that the accused had afterwards obtained a. quantity of oats and foddor 
from another party was rojcctod, as the two acts were dissimilar ( It . v. Fisher, 
[1910] 1 K. B. 149, 0. 0. A., followed and approved in 11, v. Ellis, [1910] 2 
X. B. 710, C. 0. A.; Makin v. A.-U. Jvi Few South Wales, [1891] A. C, 
57, P. 0. ; and see title Criminal Law and Procedure, Yol. IX,, p. 880. 

(</) It . v. Wyatt , [1901] 1 K. B. 188, 0. 0. li. ; It v. Smith (1905), 02 L. T. 
208, 209, 0. 0. K. ; 11. v. 'Watford (1907), 71 J. P. 215, C. C\ 11. 

(/■) It v. OlUs, [1900] 2 Q. B. 758, C. C. R. 

($) It v. Jones and Hayes (1877), 14 Cox, 0. C. 0. 

(a) It. v, Iiowton (1805), 34 L. J, (m. c.) 57, C. C. lb, but see dissenting judg- 
ments of ErTiE, C.J., and Willes, J. 

(5) li. v. Itowtoi), supra; B. v. Cole (1810), cited 1 Phillipps and Arnold, Law 
of Evidence, 10th od., 508, C. 0. It. 

(c) Narracoib v. Narracott (1SG4), 33 L. J. (r. M. & A.) 61. 

{d) As to ovidenco of character in criminal casos, see title Criminal Law 
and Procedure, Yol. IX., pp. 282 et seq. 

(c) See p. 600, post. 

If) Scott v. Sampson (1882), 8 Q. B. 1). 191. Tho evidence must bo confined 
to the bad general reputation of tho plaintiff, or, in cases where tho plaintiff is 
libelled in respect of his calling, to Lis general reputation in that capacity, e.r/., 
his general reputation as a jockey when he is libelled as a jockey {Wood v. Cox 
(1888), 4 T. L. 11. 550, Go 2, 655 ; and compare Wood v. Durham (Earl) (1888), 21 
Q. B. 1). 501). Rumours or suspicions to tho same effect as tho libel, and parti- 
cular facts showing bad character or disposition, are inadmissible {Scott v. 
Sampson , sujtra). Moreover, where the truth of the libel has not been pleaded, the 
defendant cannot give evidonco in chief of tho circumstances under whibh the 
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promise {g ), and the bad character o! the woman 'fi^ayed in 
the case of actions for seduction (h) or petitions for damages for 
adultery (i), may be proved in chief in reduction of damages, 
irrespective of the right to cross-examine such person should he 
or she testify as a witness. 

Sect. 3. — Hearsay. 

Sub-Sect. 1. — (General Jtivle and kVcejdions. 

630. As a general rule, statements made by persons not called as 
witnesses are inadmissible to prove the truth of the facts stated. 
The term “ hearsay,” in the present connection, imports a purpose, 
and not a quality. A statemont is hearsay if tendered to prove the 
truth of the facts asserted ; it is original, or circumstantial, evidence 
if its materiality depends on the fact that it was made, and not 
on the fact that it was true. This main test, or distinction, if 
carefully borne in mind, will suffice to obviate many of tho difficulties 
occurring in the law of evidence ; but it is not always easy to apply. 
Thus, A. gives B. into custody for forging C/s accceptanec to a bill 
of exchange. The charge is dismissed, and B. sues A. for malicious 
prosecution. A. testifies that on presenting the bill to 0., tho 
latter said: “It is a forgery; B. lias forged it.” C/s statement 
is hearsay and inadmissible if tendered to prove tho forgery, but 
is relevant and admissible on the question of A/s horn fules, in 
order to show the information on which he acted (a). If A. had 
taken counsel’s opinion before acting, the contents of tho opinion 
would be admissible for the same purpose ( ft ). 

631. The reasons usually advanced for the rejection of hearsay 
evidence are numerous, chief among thorn being — the irresponsi* 
bility of tho original declarant, the depreciation of truth in the 
process of repetition, the opportunities for fraud its admission 
would open, and the waste of time involved in listening to idle 
rumour. In strictness, however, only two objections appear to 


libel was published, or of tho character of the plaintiff, in mitigation of damages, 
without the loavo of the judge, unless, seven days at least before tho trial, he 
furnishes particulars to the plaintiff of tho mat tors of which bo intends to givo 
evidence (H. S. 0., Ord. 36, r. 37 ; and see title Libel and Slander). 

(</) Foulkcs v. Sell way (1800), 3 Esp. 236. Tho ovidonco hero may embrace 
tho plaintiff’s gonoral character for, as well as specific acts of, immorality 
(ibid.). 

(A) Bamfidd v. Massey (1808), 1 Camp. 460 ; Dodd v. Norris (1814), 3 Camp. 
019 (eVfdonco of gonoral immoral character, as well as prior, but not subse- 
quent acts of immorality). 

(i) Smith v. AlUscm (1765), Ihiller, Nisi Prius, 27. The wife’s general immoral 
character, and previous hut not subsequent acts of adultery ( I Vinter v. Ifenn 
(1831), 4 0. & 1\ 494) ; as well as the husband’s general character for infidelity, 
and particular aots thereof (Bromley v. Wallace (1803), 4 Esp. 237). 

(a) Perkins v. Vaughan (1842), 6 Jur. 1114. 

(h) Bavenga v. Mackintosh (1821), 2 33. & U. 693. Declarations which are a 
part of the res gesta, or which amount to acts of ownership, as leases, licences, 
and grants, or which constitute motive, convey notice or show good faith, 
fraud, negligence, or other states ,of mind,, are all relevant, or tho reverse, 
irrespective of the truth or falsity of the particular statement. 
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be essential and decisive, namely, the absence of an oatli and the 
deprivation of cross-examination (c). It is true that the presence 
of the witness is generally required as an additional safeguard to 
testimony, but this seems to be exacted primarily to ensure cross- 
examination, and only secondarily to observe demeanour (d) ; and,, 
provided that the requirements as to oath and cross-examinatior 
have been fulfilled, the physical absence of the witness will not 
necessarily entail the exclusion of his evidence. 

632. The general rule against hearsay evidence is subject to 
three important classes of exceptions ; (1) Admissions and con- 
fessions ; (2) statements by deceased persons ; and (3) statements 
contained in public documents (e). 

In interlocutory proceedings (/), and in talcing accounts^) , similar 
evidence may also, within certain limits, be received ; and on the 
hearing of a summons for directions the judge may order any 
particular fact to be proved by statement on oath of information 
and belief (h). 

Hearsay, when falling within any of the above exceptions, is 
receivable notwithstanding that direct evidence of the facts involved 
may also be available. 

Sub-Sect. 2. — Admissions and Confessions. 

633. In civil cases, statements made out of court by a party 
to the proceedings are evidence of the truth of the facts asserted 
against, but not in favour of, such party (i). 

Although what a party has said on some former occasion may, 
without injustice, be presumed to be true as against himself, yet 
no presumption of truth arises when such statements are tendered 
ns evidence in his own favour ; otherwise, every man, if he were in 
a difficulty, or in view of one, might make declarations to suit his 
own case (k). This objection does not apply when his own statements 
are tendered for some other purpose than to prove their truth, and 
they may accordingly always be proved by him when offered merely 
as original or circumstantial evidence ( l ). 


(c) Wiginore, System of Evidence, s. 1363. 

la) Ibid., e. 1305. 

(e) For instances of the exceptions in criminal cases, seo also title Criminal 
Law and Procedure, Vol. IX., p. 393, note (i). 

(/) R. S. C., Ord. 38, r. 3 ; He Young ( J . L.) Manufacturing Co., Ltd., 
Young v. Young (J. L .) Manufacturing Co., Ltd [1900] 2 Ch. 753, 0. A. ; Lvmley 
y. Osborne, [1901] 1 X. B. 532. 

(g) R. S. 0., Ord. 33, r. 3. 

(X) R. S. C., Old. 30, r. 7. 

ft) Even though such party is only trustee for another ( Bauerman v. liadeniuB 
(1798), 7 Term Rep. 603 ; and see note (p), p. 460, jjost), but the acts of one who 
is sued as a mere nominal defendant are not admissible in favour of the plaintiff 
against the real defendant who has been substituted for him (Armstrong v. 
Normandy (18501, 5 Exch. 409). 

(A;) R. v. Hardy (1794), 24 State Tr. 199, 1093—1094 ; R . v. Petcherini (1855), 
7 Cox, O. C. 79, 82, 83 ; R. v. Haines (1858), 1 F. & F. 86. On a similar prin- 
ciple, a married woman cannot by any admission she can make get rid of a 
restraint on anticipation {Bateman {Lady) v. Faber, [1898] 1 Ch. 144, 0. A.). 

(/) See pp. 436 et eeq., ante. 
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634. As the value of an admission depends on the circumstances 
in which it was made, these are always receivable to affect its weight. 
Thus, the party against whom it is tendered may show that it was 
made in ignorance of the facts, or when his mind was in an abnormal 
condition. Moreover, the law has always been peculiarly tender in 
its treatment of efforts made by the parties to compromise their 
disputes, and accordingly it will altogether excludo proof of 
negotiations entered into for that purpose either expressly or 
impliedly “without prejudice.” . In order, however, to entitle com- 
munications to protection on this ground, it must appear that thero 
was a dispute or negotiation impending between them, and that 
the letters were written, or interviews held, bond fide with a view 
to its settlement (w). Thus, a letter marked “ Without prejudice,” 
but containing a threat against the recipient should the offer not 
be accepted, is admissible to provo the threat (n) ; so, where the 
alternative to acceptance was that the writer would commit an act 
of bankruptcy (o). Letters marked “Without prejudice” protect 
subsequent correspondence on the same subject(^) ; and generally 
such letters cannot be used even on q, question of costs (q). It 
has also been held, with perhaps more questionable propriety, that 
independent facts admitted during negotiaiions for a settlement are 
not protected. Thus, in an action by A. against B. on a bill of 
exchange, A. tendered evidence of certain proposals for payment 
made by B. to him at a confidential interview, as well as the fact 
that B. had, at the same interview, admitted the signature of the 
bill. The court rejected the proposals, but allowed B.’s admission 
to be proved (a). 

When a party sues, or is sued, personally, any admission which 
he lias previously made, even in a representative capacity, is evidence 
against him (b). But the converse does not hold, and when sued 
or suing as a representative, admissions made by him before 
sustaining that character, or after it has ceased, are not binding on 
his principal (c). 

635. A party against whom an admission has been proved may 
call upon his adversary, as a part of the latter’s case, to prove so 
much of the entire statement, document, or correspondence com 
taining or referred to in the admission, as is necessary to explain 
it, even though such additional part may be unfavourable to the 
adversary proving the admission (d). And the same rule applies 


(m) Re Daintrey, Ex parte Uolt , [1893] 2 Q. 13. 110. 

(n) Kurtz Co. v. Spence & Sons (1887), 57 L. J. (cji.) 238. See, further, as 
to letters written without prejudice, p. 557, post . 

(o) Re Daintrey , Ex parte Holt , supra. 

(p) Paddock v. Forrester (1841), 3 Scott (n. it.), 734 ; Piaioclc v. Harper (1877), 
26 W. R. 109; Oliver v. Nautilus Steam Shipping Co., [1903] 2 K. B. 639, C. A. 

(q) Walker v. Wilsher (1889), 23 ft. 33. D. 335,' 0. A 
(a) TValdridge v. Kennison (1794), 1 Esp. 143. 

{h\ Stanton v. Percival (1855), 5 H. L. Cas. 257, 

(o) New, Prance , and Garrard* s Trustee v. Hunting , [1897] 1 ft. B. 607, fill ; 
Legge v, Edmonds (1855), 25 L. J. (CH.) 125, 141. 

(d) Thomson v. Austen (1823), 2 Dow. & By. (k. b.) 358, 361 ; Fletcher r. 
Froggatt (1827), 2 O. & P. 569 ; Cobbett v. Grey (1850), 19 L. J. (ex.) 137 ; but 
the fact that such additional part contradicts the admission does not preclude 
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to interrogatories (e). The jury may, however, attach different 
degrees of credit to the different parts (/). Distinct portions of the 
communication, not forming part of or essential to explain the 
admission, cannot, however, be proved under this head, however 
material to the case (g). 

636. The particular form in which an admission was made Is, 
so far as its admissibility goes, generally immaterial. Thus, not 
only are solemn admissions on oath, such as those contained in affi- 
davits and answers to interrogatories in the same or former proceed- 
ings (/?), receivable against a party, but also declarations in wills (i), 
recitals or descriptions in deeds (ft), receipts (0, bankers’ pass- 
books {m), cases for the opinion of counsel (n), maps and surveys (o), 
probate stamps and executors’ invent ories (p ), debtors’ statements 
in bankruptcy proceedings {q), and even statements contained in 
cancelled or invalid instruments (r), though not (in civil cases) in 
unstamped ones (s). On the other hand, neither pleadings, unless 
upon oath (0, nor statements or depositions of witnesses called by 
a litigant are evidence against him in other proceedings under this 
head, unless expressly caused to bo made or knowingly used as 
true by him for the purpose of proving sorno particular fact(rt). 
Generally, however, any document which a party has signed or 
otherwise recognised, adopted, or acted upon, may be tendered 
against him as an admission, and so as evidence of the truth of its 
contents (b), though mere failure to answer a letter or object to an 
account will not necessarily have this effect (c). 


the statement being regarded ns some evidence of the admission {Drown v. 
Wren I troth era, [185)5] 1 Q. B. 35)0). 

(e) R. S. C., Ord. 31, r. 24 ; Lye! I v. Kennedy (1881), 27 Ch.D. 1, If,, 25), 0. A. 
1 (/) Bermon v. Woodbridge (1781), 2 Doug. (1C. n.) 781, 788 ; Smith v. Blnmly 
(1825), Ry. &M. 257. 

{(/) Prince v. Sumo (1838), 7 Ad. & El. 027. 

(h) R. 8. C., Ord. 31, r. 24 ; Fleet v. Perrins (1868), L. R. 3 Q. lb 530. 

(t) Re Hoyle , Hoyle v. Hoyle , [1893] 1 Oh. 84, O. A. 

(ft) Carpenter v. B idler (184 i ), 8 M. & \V. 205). 

S Lee v. Lancashire and Yorkshire Bail. Co . (1871), 0 Oh. App. 527. 8oe also 
Contract, Yol. VII., p. 446, note r y). 

(m) (Laden v. Newfoundland S 'awing* Bank , [1899] A. 0. 281, 2d0, V. C. ; 
Holland y. Manchester and ] Aver pool District Banking Co ., Ltd. (1909), 25 T. L. R. 
386 ; JCrpitiyalla Rubber It 'states, I Ad. v. National Bank of India , [1905)] 2 K. R. 
1010 ; and see titlo Bankers anu Banking, Yol. 1., p. 619. 

(ft) Meath {Bishop) v. Winchester {Marquis) (1836), 3 Bing. (n. c.) 183, TI. L. 
(o) Craven {Earl) v. Pridmore (1902), 18 T. L. R. 282, 0. A. 

( p) Taylor, Lasv of Evidence, 10th ed., s. 860. 

(7) Hart v. Newman (1S11), 3 Camp. 13, 

(r) Breton v. Cope (1791), Peake, *13. 

(s) Stamp Act, 1891 (54 & 55 Yict. c. 39), s. M. 

(t) Boileaa v. Ruilin (1848), 2 Excli. 665. 

(a) Ibid. ; Brickell v. Hulse (1837), 7 Ad. &EI. 454 ; Gardner v. Moult (1839), 
10 Ad. & El. 464 ; Richards v. Morgan (1863), 4 B. & S. 641 ; Simmons v. 
J.ondon Joint Stock Bank (1890), 62 L. T. 427 ; Evans v. Merthyr Tydfil Urban 
Council , [1899] 1 Ch. 24t, 0. A. 

(5) Evans v. Merthyr Tydfil Urban Council , supra; Freeman v. Cox (1878), 8 
Oh. I). 148 (failure to dispute affidavit that money was in defendant’s hands as 
executor treated as an admission by him) ; Hampden v. Wallis (1884), 27 Ch. D. 
251 (admission in recital of settlement). 

(c) Fairlie v. Denton (1828), 3 C. & P. 103 ; Doe d. Frankis v. Frankis (1840), 
11 Ad. Sc El. 792; Wiedemann v. Walpole , [1891] 2 Q. B. 534, C. A., where, in 
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637. Statements made in the presence and hearing of a party 
are also evidence against him under the present head, to the extent 
that his answers or conduct show that he accepts the assertions 
made (d). And his mere silence, where he is reasonably called on 
to reply, will have tho Bame effect) (t'). Where, however, a reply 
cannot reasonably be expected, silence will afford no inference of 
assent, c.g. 9 where the party was deaf, ignorant of the language, 
intoxicated, asleep (/), or in extremis (g). So, as to statements 
made in a party’s presence in the course of judicial inquiries, for 
here the regularity of the proceedings prevents free interposition (h). 

638. Not only may a party’s own statements be thus given in 
evidence against him, but those also of other persons who were at 
the time in privity with him. The term “ privity ” implies mutual 
or successive relationship to the same interests, and the admissions 
of privies are receivable because they are iden tiffed in interest with 
the party against whom they are tendered (i). Privies are of three 
classes: (1) Privies in blood, as heir and ancestor; (2) privies 
in law or representation, as oxecutor apd testator; and (tt) privies 
in estate or interest, as vendor and purchaser, grantor and grantee, 
lessor and lessee. 

Admissions made by persons so connected with a party aro, 
however, only prima facie evidence against him, and maybe contra- 
dicted or explained in the same manner as if made by himself. 

The following are the chief relationships of tiffs class : — 

Statements made by a predecessor in title, when in possession of 
property, and affecting his rights thereto, aro evidence against, but 
not in favour of, a party claiming through him by title subsequent to 
the admission ( j ) . But the rule is only co-extensivo with the identity 

an action for broach of promise by A. against B., copies of letters written bolt 
by A. and by tho rector of her parish to B., in which they alleged that B. had 
promised to marry A., but to which B. had returned no answer, wore rejected 
both as proof and as corroboration of tho promise. Comparo (J a skill v. Skate 
(1800), 14 Q. B. 061. 

(d) It. v. Norton , [1910] 2 1C. B. 496; Child v. Groce (1825), 2 C. & P. 193; 
Jones v. Morrell (18-14), 1 Oar. & Kir. 266. In It . v. Smith (1897), 18 Cox, O. C. 
470, Hawkins, J., hold that a party’s denial of a statement made in his presence 
excluded it; but in It. v. Bromliead (1906), 71 J. P. 103, O. 0. R, this pro- 
position was considered too wide, and the court, whilo declining to lay down any 
general rulo, said that each case must bo decided on its own circumstances. 

(e) R. v. Norton , supra; Wiedemann v. Walpole , [1891] 2 Q. B. 534, 539, 0. A. ; 
Richards v. Gellat/y (1872), L. It. 7 0. P. 127, 131; It. v. Tate , [1908] 2 K. B. 
680, 683, 0. A. Thus, in a broach of promise caso, ovidence that the plaintiff 
bad said to tho defendant, in circumstances which made it reasonable to expect 
un answer, “You know you have always promised to many me, and now you 
don’t keep your word,” to which tho defendant made no reply, was roceived as 
some evidenco of corroboration of tho promise {Bessela v. Stern (1S77), 2 0. P. D. 
265, 0. A.). 

(/) Wright v. Tat ham (1838), 5 Cl. & Pin. 670, 701, 722, II. L. 

(< 7 ) It v. Mitchell (1S92), 17 Cox, 0. C. 503, 508. 

\h) R. v. Turner (1832), 1 Mood. C. C. 317 ; R. v. Mitchell (1892), 17 Oox, 

o. a 503. 

(i) Tho answers of a bankrupt, howevor, are, on special grounds, not admissible 
against other parties evon in the same proceedings ( Rc Brunner (1887), 19 Q. B. D. 
572). 

(j) Melbourne Banking Corporation v. Brougham (1882), 7 App. Cas. 307, P. C. 
Whoro A. sued B. P as administrator of 0., an intestate, to recover a watch, a 
declaration by 0. that he had givon tho watch to A. is evidenco against B. 
( Smith y. Smith (1836), 3 Bing. (n. c.) 29). And whore A, sued B. for trespass 


Sect. 9. 

Hearsay. 

Statements in 
a party’s 
presence. 


Admissions 
by privies. 


Predecessors 
in title. 



460 

8eot« 3. 
Hearsay. 


Nominal and 
real parties. 


Partners, 
co-con trac- 
tor!. 


Evidence. 

of the interest, and, accordingly, admissions by a subordinate will 
not affect the estate of a superior in title. Thus, a tenant cannot 
by his admissions restrict his landlord’s rights ( k ) ; nor can a tenant 
for life the title of the remainderman (l). In this connection, how- 
ever, a distinction exists between the case of an assignee of land and 
that of an assignee of a negotiable instrument, the former having, 
in general, no title unless his assignor had, while the latter may 
have a good title though his assignor had none. Consequently, 
unless the plaintiff suing on a bill or noto stands on the title of 
the former owner, as by taking the bill with notice, or without con- 
sideration, or when overdue, the declarations of the former holder 
are not receivable against him (m). 

The admissions of a real party who, though not named on the 
record, has a substantial interest in the event are evidence against 
a nominal party to the proceedings. The admissions must, how- 
ever, have been made during the subsistence of the interest of the 
real party, and are only receivable so far as the rights of the two 
are identical. Thus, the admissions of a cestui que trust are evidence 
against his trustee (n), as’ also are those of a shipowner against 
the master, where the latter sues for freight (o). And, conversely, 
the principal may be affected by the admissions of his representa- 
tive, if made while the latter filled that capacity (p ). So, also, the 
admissions of an executor are receivable against a legatee (q), 
though not against the heir or devisee, since here the two interests 
aro distinct (r). This rule, however, does not apply to the case of 
a guardian or next friend of an infant, these being merely officers 
appointed for the latter’s protection, and, accordingly, admissions 
made by either are not evidence against the infant ( s ). 

Admissions or representations made by a partner concerning the 
partnership business, and in its ordinary course, are evidence 
against the firm (t). And an admission by one of several joint 


to land, and B. tendered evidence that 0., a former proprietor of A.’s estate, 
had, while in possession thereof, stated that he (C.) had only a right of common 
over the land, but no right to enclose it, chis was admittod against A., although 

A. was alive and might have beon called as a witness ( Woolway v. Howe (1834), 
1 Ad. & El. 114). On the other hand, a statement made by a mortgagor, after 
ho had assigned the equity of redemption, that he had paid interest on the 
mortgage up to a certain date would be inadmissible ( Dysart Peerage Case (1881), 
6 App. Cas. 489, 500). See also Fenwick v. Thornton (1.827), Mood. & M. 51. 

(k) Papendick v. Bridgwater (1855), 5 E. & B. 166 ; Blandly -Jenkins v. Dun - 
raven (Earl), [1899] 2 Oh. 121, C. A. 

(/) Howe v. Malkin (1878), 27 W. 11. 340; unless the admission is accompanied 
by some act (ibid.). 

(m) Barough v. White (1825), 4 B. & O. 325 ; Beauchamp v. Parry (1830), 1 

B. <& Ad. 89 ; Byles on Bills, 16th ed., p. 432. 

(/<) Harrison v. Vallance (1822), 1 Bing. 45 ; May v. Taylor (1843), 6 Man. 
& G. 261. 

(o) Smith v. Lyon (1813), 3 Camp. 465. 

(p) Legge v. Edmonds (1855), 25 L. J. (OH.) 125, 141; New, Prance , and 
Garrard's Trustee v . Bwnting, [1897] 1 Q. B. 607, 611. 

(q) (hncha v. Concha (1886), 11 App. Cas. 541, 553. 

M Fordham v. Wallis (1853), 10 Hare, 217. 

(s) Ingram v. Little (1883), 11 Q. B. D. 251 ; though as to interrogatories 
and inspection or production of documents, see now B. S. O., Ord. 31, r. 29, 
and title Discovery etc., Vol. XI., p. 35. 

(t) Partnership Act, 1890 (53 & 6i Vict,c. 39), e. 15; and see title Partnership, 
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fioniractors concerning the joint undertaking is receivable against 
the others, whether sued or suing jointly or severally (it). 

The interest entitling such evidence to be received must, however, 
be of a joint, and not merely of a common, nature. Thus, though 
the admissions of joint tenants would be evidence against each 
other, the rule does not extend to those of tenants in common (a), nor 
to mere co-part-owners of a vessel, as distinguished from co-partners 
therein or in a part thereof (b). Moreover, the admissions must 
have been made during the continuance of the joint intorest, and 
not before it commenced (c), nor after it had ceased ( d ). The same 
rule applies to co-representatives. Thus, admissions made by a 
trustee as to the receipt of money will bind his co-trustees where 
they are personally liable, though not otherwise (c). But it does 
not extend to co-parties in legal proceedings, e.g., respondent 
and co-respondent (/), nor a fortiori to the case of principal and 
surety, for here, as the surety contracts with the creditor, there is 
no privity between him and the debtor (g). 

The admissions of an agent are evidence against his principal, 
either when expressly authorised by the latter, or when made on 
the principars behalf in the ordinary course of some business or 
transaction in which the agent acted as his representative ( h ). 
The agent’s admissions, however, must have been made to a third 
person, mere reports to his own principal not being evidence against 
the latter (i). 

Under this head admissions made by the directors (/c) or 
manager (l), but not by the secretary (w), of a company, have been 
received against it, when made in the course of transactions 
with third persons, and not as confidential communications to thg 
company’s own shareholders ( n ). 80, admissions by a station- 

master as to the loss of goods at his station have been received 
against the railway company (o), while those by a night inspector 
have been rejected (p). 


(и) See Wood v. Braddick (1807), 1 Taunt. 104. 

(a) Taylor, Law of Evidence, lOtli ed., ss. 750, 751 ; Dan v. Brown (1825), 
4 Cowen, 483, 492 (American case). An acknowledgment by one of two 
executors and devisees in trust of real estate against the wish of the other is not 
binding on the two in their capacity of trustees (Ashbury v. Astbury f [1898] 2 
Oh. Ill) ; nor if it does not relato to the affairs of tho executorship (Fox v. 
Waters (1840), 12 Ad. & El. 43). 

(5) daggers v. Binnings (1815), 1 Stark. 64. 

(c) Oatt v. Howard (1820), 3 Stark. 3 ; Tunhy v. Evans (1845), 2 Dow. & L. 747. 
\d) Parker v. Morrell (1848), 2 Ph. 453. 

(c) Skaife v. Jackson (1824), 3 11. & 0. 421 ; J ago v. Jago (1893), 68 L. T. 654. 
(/) Crawford v. Crawford (1880), 11 V. D. 150. 

[#) Bain v. Cooper (1842), 9 M. & AY. 701 ; He Kitchin , Ex parte Young (1881), 
17 Oh. D. 668, 0. A. 

(Zt) See title Agency, Vol. I., p. 215. 

ft) Re Devala Provident Gold Mining Co* (1883), 22 Ch. D. 593; Cooper V. 
Metropolitan Board of Works (1883), 25 Oh. D. 472, 0. A. 

(к) Ibid . 

(1) Simmons v. London Joint Stock Bank (1S90), 62 L. T. 427. 

(?w) Bruff v. Great Northern Rail . Co. (1858), 1 F. & F. 341; Burnside v# 
Dayrell (1849), 3 Exch. 224. See title Companies, Yol. V., p. 244. 

(n) Re Devala Provident Gold Mining Co., supra. 

(o) Kirkstall Brewery Co. v. Furness Rail. Co. (1874), L. R. 9 Q. B. 468. 

(p) Great Western Rail. Co. y . Willie (1865), 34 L. J. (o. p.) 195. 


401 

Sect. 3. 
Hearsay. 


Agents, 


Particular 

agents. 




462 


Evidence. 


Biot. 8. 
Hearsay. 

Husband aiul 
wife. 


Solicitor ami 
counsel, 


Referees. 


Similarly, the admissions of the captain of a ship are evidence 
against the owners, but not generally those of the officers or crew(^), 
unless made in the ship’s log (r), nor those of the pilot (s). 

The admissions of a wife aro not, in general, receivable against 
her husband. Where, however, he has either expressly appointed 
her his agent in that behalf, or has impliedly done so, as. by 
allowing her to conduct his business in his absence, her admissions 
made in the ordinary course thereof are evidence against him. 
Thus, her admissions as to the receipt of goods have been held 
to bind her husband (t) ; though not those relating to matters 
outside the conduct of the business — e.g ., the terms of his tenancy 
of the premises ( u ). 

In civil cases, the admissions of a solicitor, or of his managing 
clerk or agent, if made during the actual progress of litigation, are 
evidence against his client in the same proceeding (a). Indeed, if 
made for the express purpose of dispensing with proof at the trial, 
they will generally be conclusive against the client (h) ; otherwise 
they amount merely to primd facie evidence of the facts involved (c). 
Admissions made before litigation commenced (d), or casually in 
mero conversation ( c) y or to persons other than the opposite 
party (/), will, not, however, bind the client. The rule is some- 
what narrower in the case of counsel ; for whereas the admissions 
of a solicitor bind the client if made at any time during the 
proceedings for which he is retained, those of counsel only 
bind when made on the particular occasion for which he is 
instructed (g). 

On similar principles, when a party refers to a third person for 
information or an opinion on a given subject, the latter’s reply is, 
at all events, priind facie evidence against tbo former (A); and if 
tlio reference has been made under an agreement in that behalf, it 
will probably be conclusive (i). 


(g) The A dawn (18.3.3), 1 Ecc. & Ad. 170 

(r) The Solway (188.3), 10 P. P. 137 ; The /Carl of Dumfries (188.3), 10P. D. 31. 

(a) The Schwalbe (1800), Sw. ,321. 

U) Clifford v. Burton (1823), 1 Ping. 199; Meredith v. b'oolncr (1813), 11 
M. & W. 202. 

(a) Ibid. 

(a) Elton v. Larkins (1832), .5 C. & P. 385; Doe d. Wethercll v. Bird (1835), 
7 0. & P. 6; BlacJcstone v. Wilson (1857), 2(3 L. J. (ex.) 229 ; and soo title 
Solicitous. An admission by a solicitor made fraudulently is not binding on 
tbo client ( Williams y. Preston (1882), 20 Ch. D. G72, O. A.). 

(5) Elton v. Larkins , supra; Langley y. Oxford [Earl) (1830), 5 L. J. (ex.) 
1 00. 

(r) Holt v. Squire (1825), Ry. & M. 282. 

[d) Wagstajj' y. Wilson (1832), 4 B. & Ad. 339. 

(e) Petch v. Lyon (1846), 16 L. J. (q. b.) 393 ; Watson v. King (1840), 3 0. 13. 
008. 

(/) Wilson y . Turner (1808), 1 Taunt. 398. 

(g) Richardson y. Peto (1840), 1 Man. & GK 896 ; It. v. Greenwich County 
Court ( Registrar ) (1885), 16 Q. B. I). 54, 0. A. ; and see title Barristers, Yol. II., 
p. 401. 

(h) Williams y. Innes (1808), 1 Camp. 364; Daniel v. Pitt (1808), 1 Camp. 
366, n. ; Lloyd v. Willan (1794), 1 Esp. 178. 

(i) Price y. Hollis (1813), 1 M. & S. 105. But an admission by an arbitrator 
that his award was improperly made is not admissible in an application to spt 
it aside (He Whitley and Roberts' Arbitration , [1891] 1 Ch. 658). 
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Sub-Sect. 3 . — Statements by Deceased Persons. 

639 . The second group of exceptions to the hearsay rule consists 
of statements made by persons since deceased, which are admitted 
in proof of the facts asserted if made under certain specified 
conditions considered to afford a primd facie guarantee of their 
accuracy. 

The declarations so admissible are : — (i.) Declarations against 
Interest, (ii.) Declarations in the course of Duty, (iii.) Declara- 
tions as to Public Rights, (iv.) Declarations as to Pedigree, 
(v.) Dying Declarations in cases of Homicide, (vi.) Declarations 
by Testators as to their Wills. 

Declarations falling under the first two headings are admissible 
upon any issue ; the others are only admissible to prove the 
particular issue specified. 

(i.) Declarations against Interest. 

640 . Oral or written declarations made by deceased persons 
against their pecuniary or proprietary interests are admissible to 
prove the facts stated. 

Declarations which acknowledge the payment of money due to the 
declarant, or charge him with the receipt of sums for which he is 
accountable to another, will satisfy the lirst-named requirement (k) ; 
and declarations which have been made when the declarant was in 
actual possession of property, and have operated in disparagement 
of his title thereto, will satisfy the second requirement (l). 

On the other hand, if the statement, though against interest in 
other respects, does not affect the pecuniary or proprietary rights of 
the declarant, it will be rejected. Thus, where it was sought tb 
prove the marriage of A. and 13. by the statement of a deceased 
clergyman that ho had married them— the circumstances being 
such that to have done so would render him liable to a criminal 
prosecution — the evidence was rejected on the ground that the 
detriment involvod was not one of a pecuniary or proprietary 
nature (m). 

(k) Fouler v. M' Mahon (1847), 111. Eq. R. 2S7, 2917 ; In the tiwnh of Thomas 
(1871), 41 L. J. (p. & M.) 32 ; Wilh v. Palmer (1904), 53 W. B. 169. An entry 
made by a deceased accouulieur, in his own account-book, of thu payment of hi.-i 
charges for attending a confinement on a certain date was received, as being 
against pecuniary interest, to provo tho date of the child’s birth ( Ifiyham v. 
Ridgway (1808), 10 East, 109 ; 2 Smith, L. C., 11th ed., 327). But the books of 
a firm in which entries against interest have been made by a deceased partner 
are not on that account admissible {Re Fountains, Re Bowler , Founlaine v. 
Amherst {Lord), [1909] 2 Ch. 382, C. A.); soe also Vivian y. Moat, Vivian v. 
Walker (1881), 44 L. T. 210. 

(l) Peaceable v. Watson (1811), 4 Taunt. 16 ; Came v. Nicoll (1835), l Bing. 
(n. o.) 430; Doe d. Welsh v. Lain] field (1847), 16 M. & W. 497; R. v. Exeter 
Guardians (I860), L. R. 4 Q. B. 341. A statement made by a person, while 
engaged in felling timber on certain land, that the land belonged to a third 
person, was received, after proof of tho declarant’s death, as evidence of the 
facts asserted. In this case the more felling of timber was held to be a sufficient 
act of ownership to imply seisin in the declarant, so as to let in his statement, 
in derogation of that primd facie title (Doe d. Stansbun/ v. Arkviriyht (1833), 5 
C. & P. 575 ; see also Qery v. Redman (1875), 1 Q. B. 1). 161). 

(m) The Sussex Peerage (1844), 11 CL & Pin. 85, 108, II. L. ; R t v. Birmingham 
Overseers (1861), 1 B. & S. 763. 
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The declarations must have been against interest at the time 
they were made ; it is not sufficient that they might possibly turn 
out to be so afterwards (n), Thus, where, in order to prove that 
A., a deceased bankrupt, owed money to B., an admission of that 
fact in the bankrupt’s statement was tendered as being a declaration 
against interest, since there might be a surplus, after payment of 
debts, which would be diminished by the debt to B., the court 
rejected the evidence on the ground that the statement was not 
one which was, when made, adverse to the bankrupt (o). So, a 
statement of the terms of a contract will not be presumed to be 
against the interest of either party (p). But an acknowledgment 
by a deceased creditor of money received by him on account of a 
debt is receivable as a declaration against interest if made before, 
though not after, the debt has become statute-barred (q), 

641 . Declarations against interest are admissible although the 
declarant had no personal knowledge of the facts stated, but spoko 
or wrote merely from hearsay (r) ; and although he might even 
have had an interest to misstate the facts. These circumstances 
affect the weight, not the admissibility, of the evidence. Moreover, 
the declarations are receivable to prove not only the precise fact 
which is against interest, but any other connected facts which are 
necessary to explain the former, even though these may operate in 
the declarant’s favour (s) . On this principle, accounts have been 
admitted, some items of which charge the declarant, although other 
connected items discharge him, or even show a balance in his 
favour, since it is not to be presumed that a man will charge 
himself falsely for the mere purpose of getting a discharge ; and, 
in the latter case, the debit items would still be against interest, 
since they diminish the balance in his favour (t), On the other 
hand, disconnected items, although contained in the same document 
or statement, will be excluded (a), 

(ii.) Declarations in the course of Duly, 

642 . Statements made by a deceased person in the course of his 
duty and in the ordinary routino of his business are admissible in 
certain circumstances to prove tho facts alleged in the ploading. 

To be admissible upon this ground the statement must (a) relate 
to some act or transaction performed by the person making it in 
the ordinary course of his business and duty ; (b) be made in the 


hi) Massey v. Allen (1879), 13 CL. D. 55 8. 

(o) Be Toilemache, Ex parte Edwards (1884), 14 Q,. B. D. 415. 

( p) R. v. Worth (inhabitants) (1843), 4 Q. B. 132. 

w) BriflU* v. Wilson (1854), 5 De G. M. & G. 12, C. A. 

(r) Taylor y. Witham , Witham v. Taylor (1876), 3 Oh. D. 605 ; Verdval v. 
Namon (1851), 7 Exch. 1. 

(s) Taylor v. Witham, Witham v. Taylor, supra; Hudson v. The Swiftsure 
(Owners), The Swi/tsure (1900), 82 L. T. 389. 

,A t L B T e r7', Ii ^' ion ( 1828 )’ 3 Man - & Ky- (K. B.) 133, 209; Williams v. Oeam 
(1838), 8 0. & P. 592; Clark v. Wilmot (1811), 1 Y. & C. Ch. Cas. 53: li. v. 
Worth (Inhabitants) (1843), 12 L. J. (m. o.) 47/ 

Beviss (1849), 7 0. 13. 456; Knight y. Waterfori (Marquis) 
(1841), 4 Y.&C. (EX.) 283, 293 - 290, v 4 ' 
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ordinary course of his business under a duty to make it ; and (c) bo 
made at or near the time at which the act or transaction to which 
it relates was performed (6). 

(a) The entries made in business books by clerks and servants 
recording the transactions performed by them in their employers’ 
business form the earliest and most frequent illustrations of tho 
first of the above rules (c). Such entries have been admitted, for 
instance, after the death of the persons who made them, to prove 
the delivery of goods (rf), the delivery of a solicitor’s bill(e), the 
posting of letters (/), tho payment of rates (g), the service of an 
order of the Court of Aldermen (ft), and tho presentment (i) and 
dishonour (k) of a bill of exchange. It is not necessary that the 
actual entry should be made by the hand of the deceased person 
who himself carried out the transaction recorded. It is sufficient if 
he sign the entry (Z), or do any act by which lie adopts it as his 
own, or if it be made by someone employed or authorised to make 
it for him. In such cases it is not required, to make the entry 
admissible, that the person who actually wrote it should be called 
as a witness, although he may be still alive (m). 

(b) The statement must not only rolate to some act done by tho 
person making it, but must bo made by him in performance of a 
duty to make it (n). Such duty may be imposed by or implied 

( b ) See Mwcer v. Denne , [1905] 2 Ch. 538, C. A., per Vaughan Williams, L.J., 
at p. 558. 

(r) See this rule stated in Smith v. Blalcey (1807), L. E. 2 Q. E. 328, per 
Elacicburn, J. ; The Henry Coxon (1878), 3 1\ D. 158; and Ryan v. Ring 
(1889), 25 L. E. Ir. 184. 

(d) Pitman v. Maddox (1899), 2 Salk. 890 ; Price v. Turrington (Karl) (1708), 

1 Salk. 285; 2 Smith, L. C-, 11th ed., 320; Rawcrofb v. Basset (1802), Peal*?, 
Add. Cas. 199. 

(e) Champneys v. Peck (1816), l Stark. 404. 

(/) Pntt v. Pair clough (1812), 3 Camp. 305 ; JTagedorn v. Reid (1813), 3 Camp. 
377. An entry, however, of letters to bo posted is not sufficient by itself to 
prove tho postage ( Rowlands v. T)e Vecchi (1882), Cub. & 131. 10). 

(</) R. v. St. Mart/, Warwick ( Inhabitants ) (1853), 1 E. & B. 816. 

(h) R. v. Cope (1835), 7 C. & P. 720, 726. 

(t) Sutton v. Gregory (1797), Peake, Add. Cas. 150. 

(fc) Poole v. Picas (1835), 1 Bing. (n. C.) 619. 

(/) This was done in Price v. Torrington (Far/), supra, hi Brain v. Freer e 
(1843), 11 M. & W. 773, it was the duty of a workman at a coal mine to give 
notice to the foreman of sales. The foreman, being unable to write, employed 
another man to enter the sales for him in his books/ The entries were road over 
to the foroman every evening. In an action for coal sold, after the death of both 
the workman and the foreman, the person who made the entries was called, and 
produced the book containing them. The entries were held to be inadmis- 
sible, apparently upon the ground that they were merely the entries of the 
foreman, who had no personal knowledge of the sales, which were merely 
reported to him. He could not have proved them had he been alive. In Fox 
v. Bearhlock (1881), 17 Ch. P. 429, an entry in a minute book of King’s College, 
Cambridge, relating to proceedings of the college in 1803, in the handwriting 
<)f the person who usually made the entries, but not authenticated by the 
signature of the registrar, as was the general practice in connection with such 
entries, was rejected owing to this irregularity ; see also Bradshaw v. 
Widdringtcm, [1902] 2 Ch. 430, C. A., as to entries in a solicitor’s books ; 
compare Re Fountaine, Re Bowler, Fountaine v. Amherst ( Lord ), [1909] 2 Ch. 
382 , 396 , C. A. 

(m) Compare Doc d. Graham v. Hawkins (1841), 2 Q. B. 212. 

l») Smith v. Blakey, supra; Massey v. Alien (1879), 13 Oh. lb 
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from the terms, rules, or ordinary practice of the business in which 
he is employed, as in the case of clerks and servants, or may arise 
from a statutory obligation (o) . 

Professional men may also, for the due performance of the 
work they are employed to do, be under an obligation to their 
clients to ascertain and record facts, so as to render their records as 
to such facts admissible after their death as having been made in 
the course of duty(p). The existence of such a duty in any 
particular case must depend largely upon the particular facts as bo 
the nature and terms of the employment, but in general there is no 
such duty upon a solicitor to record transactions carried out by him 
for his clients (g), nor upon a medical man to inform his patients of 
the nature of their illness (r), as to render such statements by them 
admissible upon the principle in question. 

(c) In the case of a statement made in the course of duty it is, 
lastly, essential that it be contemporaneous — that is, it must be 
shown to have been made at or near the time when the transaction 
which it rocords was performed («). In this respect the rule as to 


Trailer v. Maclean (1879), 13 Cli. JD. 571; ft. v. Duk infield ( Inhabitants ) (1848), 
11 Q. B. 678, jjcr Erle, J., at p. 686 ; Doc d. Pad wick v. SJciinicr (1848), 

3 Exoli. 81, per Parke, B., at p. 88. In 11. v. Worth ( Inhabitants ) (1843), 

4 Q. B. 132, entries in a book made by a master of tlio terms upon which his 
BGl'YWuld were hired wero rejected upon the ground that ho was under no duty 
to mako them. 

(o) See Leans v. Merthyr Tydfil Urban Council , [1899] 1 Ch. 211, 0. A., per 
Bindley, M.E., at p. 250, where a survey of Crown lands, made by a surveyor 
in performance of a duty cast upon him by statute, was hold admissible on this 
ground, and North Staffordshire Hail. Co. y. llanley Corporation (1909), 73 J. P. 
477, C. A. 

(jt) See Mellor v. Walmesley, [1905] 2 Ch. 164, C. A., where on trios of 
measurements made by a decoasod surveyor in a field book for the purposo of 
making a report in the oxerciso of his profession were admitted on the ground 
that it was his duty to make and record tho measurements, without which he 
could not arrive at his ultimate conclusion ; see also Doe d. FatteshaJl v. Turford 
(1832), 3 B.& Ad. 890. 

{q) Hope v. Hope, [1893] W. N. 20 7 O. A. Such statements have, however, 
been admitted. In Doc d. FatteshaU v. Turford , supra, an entry of service 
of a notice to quit made a deceased solicitor upon a duplicate of the notice 
kept in his office was admit tori as evidence of the service. It was there 
shown to be the practice and duty of the clerks to make such entries, and 
the court assumed that the solicitor would himself do what he requiied of his 
clerks. Similarly, in Rawlins v. Rickards (1860), 28 Beav. 370, entries made by 
u doceased solicitor in his diary relating to a deed preparod by him and executed 
by his client, also deceased, were admitted as made in the ordinary course of 
business and duty. Tho rule as statod in the earlier oases is that the entry 
must be made not so much in the ordinary course of duty as in the ordinary 
course of business ; see, e.g., Doe d. Patteahall v. Turford, supra, per Taunton, J., 
at p. 898. Tho general result seems to be that while a solicitor’s clerk owes 
a duty to his employer to make such entries, the solicitor himself owes none 
to his client. 

(r) Dawson v. Dawson (1905), 22 T. L. R. 52. 

($) Chawpneya v. Feck (1810), 1 Stark. 404; Doe d. Futlcshall y. Turford , 
supra, per Bark, J., at p. 898 ; Doe d. Fad wick v. Skinner , supra; Eastern 
Union Rail. Co. v. Symonds (1850), 5 Exch. 237; Turner v. Hutchinson (1861), 
H L. T. 815. In Fritt v. Fuirdough (1812), 3 Camp. 305, the court was 
satisfied oil this point by evidence that the clerk making entries in a copy 
letter-book was punctual in performing his duties. In The Henry Coxon 
(1878), 3 P. D. 156, one of the grounds upon which entries in a ship’s 
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statements made in the course of duty differs from that regulating Sect. s. 
the admissibility of statements against interest. Hearsay 

Such statements are also to be distinguished from statements 

against interest made by persons since dead, in that they are 
admitted as evidence only of the particular fact or facts which the 
person making thorn was under a duty to state or record, and their 
admission does not extend to any other facts stated or recorded, 
however closely such facts may be connected with the admissible 
portion of the statement (t). 

If the above conditions are fulfilled, it is immaterial whether writing 
the statements sought to be proved were made orally or in immaterial, 
writing. Oral statements made by deceased persons in the course 
of duty are admissible upon the same principles as written state- 
ments, though obviously different considerations arise in measuring 
the weight and effect to bo attributed to them (a). 

Oral statements, however, made by a decoased person subsequently oral contra- 
to and in contradiction of an admissible written statement mado by diction of 
him in the course of his duty are inadmissible (/>), and statements statement 
made by an attesting witness to a deed are similarly inadmissible 
after his death for the purposo of si? owing that the deed was a 
forgery (r). 

(iii.) Declarations as to Public Plights . 

643 . declarations by deceased persons of competent knowledge, Anoient 
made ante litem motam, are receivable to prove ancient rights of a P uh,ic 
public cr general nature. 

This exception to tho hearsay rule is allowed partly on the ground 
of necessity, since without such evidence ancient rights could rarely 
he established ; and partly on the ground that the public nature of 
the rights minimises tho risks of misstatement. 

The term “ public right ” imports a right exercisable by every 
member of the State, c.rj., a right of highway (cl), or of fishery 
in tidal rivers (e) ; a “ general right ” is ono which affects some 


log by a deceased mate wero rejected was that they wore not contemporaneous, 
the collision to which they referred having happened on a Satin day, and tho 
entries not having been mado until tho following Monday. 

($) Chambers v. Bernasconi (1831), 1 Tyr. 333; (1831) 4 Tyr. 031, Ex. Oh., 
where, it being the duty of a a he rift’s officer to record tho execution by him of 
a warrant of arrest, his memorandum, stating tho arrest at a certain place, was 
held inadmissible as evidence, after his death, to prove tho place at which the 
arrest was effected. See also Davis v. Lloyd (1844), 1 Oar. & Kir. 275 ; Smith 
v. Blakey (18G7), L. R. 2 Q. B. 326, per Blackburn., J., at p. 332 ; The Henry 
Coxon (1878), 3 I J . D. 156; and St aria v. Freccia ^/880), 5 App. Gas. G23, per 
Lord Selborne, L.O., at p. 633. 

(a) Stapyltun v. Clough (1853), 2 E. & B. 933, per Lord Campbell, O.J., at 
p. 937 ; Turner v. Hutchinson (1801), 3 L. T. 815, per Williams, J., at p. 816. 
In Dawson v. Dawson (1905), 22 T. L. E. 52, an oral statement by a deceased 
doctor to his patient as to the nature of hor illness was rejected solely on the 
ground that ho was under no duty to make it; see also R. v. Buckley (1873V 
13 Cox, 0. 0. 293. 

(b) Stapylton v. Clough, supra , where tho oral statement was not made in the- 
course of business. 

(c) Siobart v. Dryden (1836), 1 M. & W. 615. 

\d) Grease v. Barrett (1835), 1 Cr. M. & E. 919. 

(a) Neill v. Devonshire {Duke) (1882), 8 App. Cos. 135. 
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considerable section o£ the community, e.g a right of common (/)* 
or a right to elect the churchwardens of a certain parish ( q ). 

Statements by deceased persons as to private rights are not 
admissible, since such rights are less likely to be commonly known, 
and more likely to be misrepresented by interested persons (//). If, 
however, the private right is identical with a public one (i), or tho 
question is whether the particular right - involved is public or 
private ( k), the declarations will be admissible. 

With regard to the competency of the declarant, the rule is that, 
in the case of a public right, all members of the State are presumed 
to possess competent knowledge, so that its absence in any par- 
ticular instance affects merely the weight, and not the admissibility, 
of the evidence ; whereas, in the case of a general right, competent 
knowledge will not be presumed, but must be specially proved (Z), 
e.g., by residence in, or other connection with, the locality (m). 

Moreover, to obviate bias, the declarations are required to 
have been made ante litem motani, which means not merely before 
the commencement of logal proceedings, but before even the 
existence of any actual controversy, concerning the subject- 
matter of the declarations (u). So strictly has this requirement 
been enforced that the fact that such a dispute was unknown to 
the declarant (o) , or was fraudulently begun with a view to shut 
out his declarations (p), has been held immaterial. Where, how- 
ever. the declarations were made before any dispute had arisen, 
though avowedly for the purpose of preventing future controversy, 
they have been received ( q ) ; as also where the right involved had 
come only collaterally, but not directly, in question in prior legal 
j)roceedings (r). Thus, in an action between a lord of a manor and 
hie tenant, where the question was as to the mode in which a 
customary fine should be assessed, depositions showing this and 
made in an ancient suit between a tenant and a former lord, but in 
which suit only the amount of the fine, and not its mode of assess- 
ment, was in question, were received (s). Declarations made in the 
obvious interests of the declarant will, generally speaking, be 
rejected (t) ; though, if no dispute has arisen, or no claim has been 


(/) 1) unraven (Lord) v. Llewellyn (1850), 15 Q. 15. 791, Ex. Oh. ; Nicholh y, 
barker (1805), 14 East, 331, n. 

(a) Berry v. Banner (1792), Peako, 212 [15(5]. 

(&) Dunraven (Lin'd) v. Llewellyn , supra. 

(») Thomas v. Jenkins (1837), 6 Ad. & El. 525. 

(k) R . y. Bliss (1837), 7 Ad. & El. 550. 

(Q Rogers v. Wood (1831), 2 B. & Ad. 245 ; Crease v. Barrett (1835), 1 Cr. M. 
& It. 919, 928, 929 ; Mercer v. Denne t [1905] 2 Ch. 538, 560, O. A. 

(m) Freeman v. Phillipps (1816), 4M.&8. 486 ; Newcastle (Duke) y. Broxtowe 
{Hundred) (1832), 4 B. & Ad. 273 ; Mercer v. Denne y supra . 

(n) Berkeley Peerage Case (1811), 4 Camp. 101, 417, Lf. L. ; Davies v. Lowndes 
(1843), 6 Man. & G. 473, 518, Ex. Ch. 

21^0 Berkeley Peerage Case , supra ; Bhedden y. A.-G. (1860), 30 L. J. (p. M. & A.) 


(p) Bhedden v. A.-G ., supra. 

(q) Berkeley Peerage Case , supra; Moulton v. A.-O. (1831), 2 Russ. & M. 147 ; 
Bhedden v. A.-G. t supra. 

(r) Freeman y. Phillipps , supra; Devonshire (Duke) v. Neill H877), 2 L. R. Ir. 

132, 156, 157. ' 


(s) Freeman v. Phillipps , supra . 

l0 Brockelbank y. Thompson , [1903] 2 Ch. 344, 352, where in an action by » 
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contemplated, the mere fact that the declarations might tend to 
support the declarant’s own title will not of itself be sufficient to 
exclude them (a). 

Declarations to be admissible under this head must, in general, 
directly assert or deny the public right in question, and not relate 
merely to particular facts which may support or negative it. The 
omission, however, of all mention of the right in documents or 
instruments which might be expected to refer to it is strong, and 
sometimes conclusive, evidence of its non-existence (b). 

Declarations as to public rights may be admissible in a variety 
of forms. Those most commonly tendered are mere oral statements 
by deceased persons of competent knowledge ; but greater weight 
will naturally be attached to depositions taken on oath in former 
suits, provided the same right was only incidentally, and not 
directly, involved ; for in the latter case the objection post litem 
motam will apply ( c ). 

Old deeds reciting the public or general rights are also often 
received under this head (< d ), but not. copies or abstracts thereof 
(unless as secondary evidence), since the contents of a document 
are in the nature of a particular fart, and, as such, inadmis- 
sible ( e ). Maps and surveys are .also receivable, provided thoy were 
made by or under the direction of deceased persons of competent 
knowledge (/), or at least were used by such persons to define the 
general right, and not merely to establish some particular fact (//). 

(iv.) Declarations as to Pedigree. 

644. Declarations by deceased relations, made ante litem 
motam (/«), are admissible to prove matters of pedigree. 

Such declarations are receivable partly on the ground of neces- 
sity, better evidence of the facts being often unobtainable, and 
partly because tho peculiar means of knowledge possessed by the 


lord of a manor for trespass, to which tho defendant pleadod a right of church 
way, and the plaintiff, in disproof, tendered a memorandum by a former lord, 
stating that only certain classes of tenants had the right claimed, and the 
evidence was rejected upon this as well as upon other grounds. 

(a) Doe d. Jenkins v. Davies (1817), 10 Q. B. 314. 

\b) Anglesey ( Marquis ) v. Hat her tan {Lord) (1842), 10 M. & W. 218 ; Portland 
(Duke) v. Hill (1866), L. R. 2 Eq. 765. 

(c) Freeman v. Flail ipps (1816), 4 M. & S. 486; Devonshire {Duke) v. Neill 
(1877), 2 L. R. lr. 132; Crease v. Barrett (1835), 1 Cr. M. & R. 919; Kraus v. 
Merthyr Tydfil Urban Council , [1899] 1 (Hi. 211, 0. A.; Mercery, lteime, [1905] 
2 Oh. 538, Cl. A. 

(<£) Brett v. Beales (1829), 10 B. & 0. 508; Curzon y. Lomax (1803), 
5 Esp. 60. 

(e) Hoed. Padwicky. Wiltcomh (1851), 6 Exch. 601. 

\f) Hammond v. Bradstreet (1854), 10 Exch. 390; Smith v. Lister (1895), 
72 L. T. 20; Mercer v. Denne , supra; Asshet on- Smith v. Owen (1906), 75 L. J. 
(cn.) 181, 188, 192, C. A. ; seo also B . v. Norfolk County Council (1910), 26 
T. L. R. 269. 


{g) Daniel y. Wilkin (1852), 7 Exch. 429 ; Pipe v. Fulcher (1858), 1 E. &E. Ill ; 
Smith v. Lister, supra; Vyner v. Wirrall Bural District Council (1909), 73 J. P. 
242. 


{h) As to what is the commencement of a lis mota , see Frederick v. A. -Q* 
(1874), L. R. 3 P. &D. 270. The declaration must be spontaneous (Hill** 
mbit (1870), 19 W. R. 250). 
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Sect. 3. declarant, and his absence of interest to misrepresent, clothe the 
Hearsay, declarations with a primd facie probability of truth. 

To constitute a “ matter of pedigree ” there must be a 
genealogical question actually in issue in the proceedings (/), and 
the declarations must relate either directly thereto, or at all events 
to some incident of family history required for the proof of such 
issue (ft). 

competency 645. Declarations to be admissible under this head must have 
of declarant, been made by blood-relations of the family, or by their consorts, 
and not by persons who are merely related to the latter and not to 
the former (Z), nor a fortiori by friends, neighbours, or servants of 
the family ( m ), or the family solicitor (n). Declarations by illegiti- 
mate relations are inadmissible under this rule, on the principle 
that a bastard being filius nullius can have no relations (o) ; 
though an admission by a deceased person of his own illegitimacy 
would always bo evidence against his representatives as an admis- 
sion (p), and a declaration by a deceased father that the father 
was not married at tho datb of his son’s birth is evidence of the 
latter’s illegitimacy (q). 

Rcquiromeni 8 No very strict rule applies to the competency of the declarants. 

for admissi- Thus, it is ii ot essential that they should have had personal know- 

blhty< ledge of the facts stated ; it is sufficient if they spoke merely from 

what they had heard in the family, though if the hearsay was 
avowedly dorived from strangers it will be rejected (r). Nor need 
the declarations relate to contemporaneous events, for if so the 
whole object of the rule might be nullified (s); accordingly, they 

J ’i) Stephen, Digest of tho Law of Evidence, Sth ed., art. 31. 

(/c) Tims, in an action of ejectmont, the question whether A. is the heir-at- 
law of B. (Doe cl. Banning v. Griffin (1812), 15 East, 293), or in administration 
proceedings, whether A. is the next of kin to B. (In the Goods of Thompson 
(1887), 12 P. D. 100), would bo within the rule, and on such an inquiry tho 
death of B., or of any of B.’s relations entitled in priority to A., would ho a 
“ matter of pedigree ” provable by the declarations of deceased members of 
the family [Doe d. Banning v. Griffin , supra). Evidonce of the samo kind is also 
receivable on issues of legitimacy (Ih Per ton, Pierson v. A.-G. (1885), 53 L. T. 
707). On tho other hand, in an action for uso and occupation against a tonant 
pur autre vie , who had held over al'tor tho death of tho cestui que vie , the death 
of the latter was held not to be a “ matter of pedigree,” and so not provable as 
above ( Whi thick v. Waters (1830), 4 O. & P. 375). And in an action for goods 
sold, to which the defence was infancy, an affidavit by the infant’s deceased 
father, made in a former Chancery action to which the present plaintiff was not 
a party, was rejected to prove the date of tho infant’s birth ( Haines v. Guthrie 
(1884), 13 Q. B. D. 818, C. A.), the purpose for which tho evidence was 
required not being a genealogical one. 

(l) The Shrewsbury Peerage (1858), 7 II. L. Cas. 1, 23. 

(m) Johnson v. Laivson (1824), 2 Bing. 86. 

(») Be Palme#, Palmes v. 12., [1901] W. N. 146. 

(o) Due d. Bamford v. Barton (1837), 2 Mood. & R. 28 ; Doe d. Jenkins v. Ihviea 
(1847), 10 Q. B. 314. 

(jo) Be Perton, Pearson v. A. -G., supra. 

(q) Murray v, Milner (1879), 12 Oh. I). 845 ; see also Be Turner , Glenisitr v. 
Harding (1885), 29 Oh. 1). 985 ; The Aylesford Peerage (1885), 11 App. Cas. 1. 

(r) Davies v. Lowndes (1843), 6 Man. & GK473, 527, Ex. Oh. ; Shedden v. A.-G . 
(I860), 30 L. J. (p. m. & A.) 217. 

(*) Monkton v. A.-G. (1831), 2 Russ, & M. 147, 157, 158; Davies v. Lowndes , 
supra. 
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have been received to prove matters occurring many generations Shot. 3 . 
before the birth of the declarant (t). Hearsay. 

Declarations under this head may be made in any form, e.f/., v — 
oral statements, family correspondence, recitals in wills and settle- immaieiial. 
merits, inscriptions on tombstones, coffin-plates, hatchments, family 
portraits, rings, or pedigrees (a) ; or entries in family Bibles etc. 

With regard to the last-mentioned, these are receivable not on 
the ground of the sacred nature of the volumes, but because of the 
custom of using, them as family registers. Family acknowledg- 
ment of tho. entries will, therefore, be implied, without requiring 
proof of the identity, blood-relationship, or even, possibly, the death 
of the declarants (b). 

(v.) Declarations by Dying Persons. 

646. In trials for homicide, the dying declarations of the deceased Dying 

are admissible to provo the cause and circumstances of his declarations, 
death, 'l’ho grounds of admission are necessity, since if tho evi- 
dence of the victim wero excluded suth crimes might often go 
unpunished, and tho sense of impending death, which supplies the 
most potent of all incentives to speak the truth (<-). 

(vi.) Declarations ly Talalors. 

647. Declarations made by deceased testators as to their wills Declarations 
uro receivable in certain cases (rf), and are sometimes regarded as testators, 
constituting exceptions to the hearsay rule. 

These declarations, however, will, in almost every case, be found 
to bo examples, not of hearsay, but of original evidence, i.t\ 9 they 
are receivable not to prove the truth of the facts stated, hut merely 
to show the mental condition of tho testator ; while, when tendered 
for the former, and not the latter purpose, they have, with the 
single exception presently mentioned, been uniformly rejected. 

648. Such declarations may, then, he tendered as original When may 
evidence, but not as hearsay, for three main objects : — (1) To ^ used - 
establish the factum of the will; ( k 2) to show what are its contents; 

and (8) to assist in its interpretation ; and when so tendered it is, 
in general, immaterial whether they were made before, at, or after 
its execution. 

Such declarations are not receivable as direct proof of the execu- Factum of the 
tion or revocation of the will, seeing that the effect of receiving ' vil1 * 
them might be to substitute a mere statement by the testator for the 
proper and regular evidence of the fact required by tho Wills Act (c), 

(t) Davies v. Lowndes , (1843), 6 Man. & G. 473, 527, Ex. Ch. ; Hubback, 

Evidence of Succesfion, p. (539. 

(a) Taylor, Law of Evidence, lOtli ed., ss. fils — (337. 

(b) Berkeley Peerage Case (1811), 4 Camp. 401, H. L. ; Monkton v. A.-G. (1831), 

2 Russ. & M. 147, 157, 158; Hubbard v. Lees ami Pnrdni (1866), L. R. 1 Exch. 

255 ; and see Payne v. Bennett (1904), 20 T. L. K. 203. 

(c) R. v. Woodcock (1789), 1 Leach, 500, yer Eyius, O.B., at p. 504: R. v. 

Perry , [19091 2 K. B. 697, C. 0. A. As to dying declarations, see title Criminal 
Law and Piiooeduhe, Vol. IX., pp. 393, 589. 

(d) See title Wills. 

(?) Atkinson v. Morris t [1897] P. 10, 0. A. ; and see title Wills. 
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but where the required formalities are shown to have been substan- 
tially complied with, post-testamentary declarations by the testator, 
acknowledging the validity of the will, have been received to 
support the presumption of due execution arising from a partial 
compliance with the statute (/). Bo, to show that certain papers 
formed part of the will, declarations by a testatrix, made before its 
execution, that she intended to leave her property in a certain 
manner, which corresponded with tho provisions contained in those 
papers, and declarations, after the execution, that she believed she 
had effected this intention in her will, were received as showing 
that her mind continued in the same state after the will as before 
it (- 7 ). Again, to show whether an instrument has been executed as 
a deed or will ( h ), or whether a will has been destroyed, animo 
rcvocandi , or otherwise ( 0 , declarations of intention by the testator 
are receivable. 

Declarations by a testator are admissible as secondaiy evidence 
of the contents of a lost will. Thus, a draft signed by him, oral 
instructions given to his solicitor, and statements to third persons 
as to the provisions he was about to make, were in a well-known case 
received as presumptive ovidonce that the testator probably made the 
dispositions which his declarations foreshadowed (/>). Post-tosta- 
mentary declarations implying that he had made such dispositions, 
were in the same case also received, as exceptions to the hearsay 
rule ; but this portion of the decision has been subjected to serious 
criticism, and it is doubtful whether it would now be followed, even 
in a similar state of facts (a). Declarations of intention by the 
testator are also admissible to rebut the presumption that alterations 
in his will were made after its execution; while his mere hearsay 
assertions as to their date have been rejected ( b ). 

Declarations of testators may also, in certain cases, be resorted 
to in aid of the interpretation of the will (c). 

Sub-Sect. 4. — Statements m Public Documents . 

649. The third group of exceptions to the hearsay rule comprises 
statements in public documents, which are receivable to prove the 
facts stated, on tho general grounds that they were made by the 
authorised agents of the public, in the course of official duty, and 


(/) Clarke v. Clarke (1879), 5 L. R. Ir. 47, C. A. 

(g) Oould v. Lakes (1880), 6 P. D. 1. Although this case, in terms, pro- 
fessed to follow Sugden v. St. Leonards [Lord) (1876], 1 P. D. 154, 0. A., it does 
not in effect do so, but lays down a different, and, it is submitted, the correct, 
principle as above stated. 

[h) In the Goods of Slinn (1890), 15 P. D. 156. In this case tho testatrix 
had executed a deed-poll whioh disposed of all her property and was attested 
by two witnesses. A subsequent declaration that li I have not mentioned it in 
the paper, but would like B. to have £10 after my death,” was received to show 
that she intended the deed to operate as a will, and not inter vivos . 

a Giles v. Warren (1872), L. R, 2 P. & D. 401. 

Sugden v. St Leonards ( Lord ), supra. 

Woodward v. Goulstone (1886), 11 App. Cas. 469; Atkinson w. Morris » 
[1897] P. 40, 0. A. 

(6) Doe d. Shallcrm t. Palmer (1851), 16 Q. B. 747. 

\c) See title Wuis. 
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respecting facts which were of public interest, or required to be 
recorded for the benefit of the community (d). 

The following documents come within this category : — (i.) Public 
Statutes, Parliamentary Journals, and Government Gazettes. 
(ii-) Public Registers, (iii.) Public Surveys, Assessments, and 
Reports, (iv.) Official Certificates, (v.) Corporation, Company, 
and Rankers Books, (vi.) Histories, Scientific Works etc. 

(i.) 1 uhlic Statutes, Parliamentary Journals, and Government Gazettes. 

650, Statements contained in any public statute, Speech from 
the Ihrone (e), royal proclamation (/), parliamentary journal (g), 
Government gazette (Ji), or State paper, are admissible, even 
against strangers, to prove facts of a public, but not of a private, 
nature. 

Such statements, however, unless otherwise provided, are only 
prima facie, and not conclusive, evidence of the facts asserted (i). 
On the other hand, private Acts, even when judicially noticed, are 
wholly inadmissible against strangers, 'not only to prove the facts 
recited (ft), but oven to fix a person with notice thereof (i).' 

(ii.) Public Register s. 

651. Entries in public registers tire evidence of the facts 
recorded, even against strangers, provided the book was required 
by law to be kept for public reference, and the entries were made 
promptly, and by the proper officer (m). 

There must be a public duty to keep the register, and the 
information must be required to be preserved for the public use and 
benefit ; registers kept under private authority, or for the benefit or 
information merely of private individuals, are inadmissible (m). * 

Under tho first-named head may be classed parish registers, which 
formerly wore required to be kept under the authority of the 
common law (o), and now are kept under that of various statutes ( j>). 


{<!} Taylor, Law of Evidonco, 10th ed., s. 1591 ; Sturla v. Freer it (1880), 
5 App. Cas. 023, 

(e) Ii. v. Francklin (1731), 17 State Tr. 020, 036 —033. 

(/) B. y. Sutton (1816), 4 M. it S. 532; Ii. v. lie Beremjn- (1811), 3 M. & S. 
67. 

(y) A.-Q. v. Bradlaugli (1885), 14 Q. B. I). 667, 0. A. 

(A) R. v. Holt (1793), 5 Term Hop. 436 ; A.-G. v. Thcakslonc (1820), 8 Price, 
89. 

(i) R. v. Greene (1837), 6 Ad. & El. 548 ; R . v. Fravcklin, supra. 

(k) Beaufort {Duke) v. Smith (1849), 4 Exch. 450 ; Polini v. (Stay, Sturla V, 
Freccia (1870), 12 Oh. D. 411, C. A. 

(V) Ballard v. Way (1836), 1 M. & W. 520. 

(m) Doe d. France v. Andrews (1850), 15 Q. B. 756 ; Doe d. Warren v. Bray 
(1828), 8 B. & 0. 813 ; Sturla v. Freccia (1880), 5 App. Cas. C23, 644. 

(ft) Henry v. Leigh (1813), 3 Camp. 499 ; Huntley v. Donovan (1850), 15 
Q. B. 96 ; Irish Society {Governor etc.) v. Derry (1846), 12 Cl. & Pin. 641, H. L. ; 
Sturla v. Freccia (1880), 5 App. Cas. 623. As to a statement in Lloyd’s List 
being notice of a state of blockade, see Bain v. Case (1829), 3 C. & P. 496. 

S Doe d. Wollaston v. Barnes (1834), 1 Mood. & R. 386. 

) Seo the Parochial Registers Act, 1812 (52 Geo, 3, c. 146) (as to baptisms 
and burials), and the Births and Deaths Registration Act, 1836 (6 * 7 Will. 4, 
c. 80), s. H, ‘ V ■ - 
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Evidence. 


^eot. 3. On the other hand, early Nonconformist registers were not required 
Hearsay, to be kept by any legal authority, and so were inadmissible. By 
statute, however, registers of the latter class may now, in many 
oases, be received, upon proof of deposit with the Begistrar- 
(Jeneral, entry in his list, and notice to the opponent of a party’s 
intention to produce them (</) ; while, with regard to tho births, 
marriages, and deaths of Nonconformists since 1836, registers 
thereof are now admissible under General Registration Acts (?■)• 
Bishops’ registers have, at common law, been admitted on this 
principle to prove a right of nomination to a curacy ( s ), and 
vestry books to prove the due election of a parish officer (t ) ; but an 
entry in an old parish book, made by a parish officer, purporting to 
relievo the parish from its liability to support a certain pauper, has 
been rejected, since the entry concerned merely the rights of two 
parishes inter se , and thus was not of a public nature fa). So a 
register of attendances of the medical officer of a union, kept under 
the orders of the Poor Law Commissioners, was held inadmissible 
for the same reason (h). 

Under various statutes a large number of registers kept under 
legal authority in various public offices are receivable, usually as 
prund facie, but in some cases as conclusive, evidence of the facta 
recorded (e). 


(</) Seo tlio Non -parochial Registers Act, 1840 (3 & 4 Viet. c. 92), and tho 
Births and Deaths Registration Act, 18,38 (21 & 22 Viet. c. 2,3). 

(r) Seo the Births and Doaths Registration Act, 1830 (0 & 7 Will. 4, c. 8(5), 
s, 31, amended by the Births and Deaths Registration Act, 187 1 (37 & 38 Viet, 
c. 88), and the Marriage Act, 1898 (61 & 62 Viet. c. 58). 

*G) Arnold v. Bath and TfWs ( Bishop ) (1829), 5 Bing. 316. 

( t ) 7?. v. Marlin (1809), 2 Camp. 100. 

(a) It. v. Debenham ( Inhabitants ) (1818), 2 B. & Aid. 183. 
lb) Merrick v. Waklei/ (1838), 8 Ad. & El. 170. 

(t;) The following are some of the chief registers rendoiod admissible) by 
statute Registers kept at tho Patont Otiice, under the Patents and Designs 
Act, 1907 (7 Edw. 7, c. 29), ss. 28, 52, aru tho Trado Marks Act, 1905 (5 Edw. 7, 
c. 15), e. 50; Registers of Copyright, kept under tho Copyright Act, 1842 (o & 

<1 Vi'rt f rt A'A C 11 a.. 4: 1 n A 1„ ini'. tP » r. 




Middlesex, under the Middlesex Registry Act, 1708 (7 Aim. c. 20), ss. 6, 12, 19, 
amended by the Middlesex Registry Act, 1891 (54 & 55 Viet. c. 10) ; Registers 
of Voters, under the Ballot Act, 1872 (35 & 36_Viet. c. 33) ; Regimental 

’ i s. 163 ; Registers 
_ . t, 1894 (57 & 58 

. . .. , (evidence may bo giveu by the defendant, in an action, 

for limitation of liability, that the registered tonnage is under-estimated (The 
Jtccepta (1889), 14 P. D. 131)). Register of Convictions kept under the Summary 
Jurisdiction Act, 1879 (42 & 4.3 Viet. c. 49), s. 22, to prove previous convictions 
3,1 ea,riG court (seo Police Commissioners v. Donovan , [1903] 1 K. B. 895). 

As to Office copies of entries in the Register kept under the Land Transfer Acts, 

lb75 (38 & 39 Viet. c. 81) and 1897 (GO & 61 Viet. c. G5), see Land Transfer 
Rules, 1903, r. 200, and Brick dale’s Lund Transfer Acts (ed. 1905), pp. 455, 464 ; 
and title Real ITioi-krty akd Cjiatiels Real. As to the effect ol entries 
m tho register, see Capital a ml Counties Bank, Ltd . v. Rhodes, [1903] 1 Ch. 
€31, O. A., and ^.-(7. v. Odell, [1906] 2 Ch. 47, C. A. 
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The entries must have been made by the officer whose duty it was 
to make them, or by his deputy (d), and with reasonable prompt- 
ness (c). And errors, irregularities, and orasures of a trifling 
character will not, in general, exclude the entries, but merely affect 
their weight (/). 

Colonial and foreign registers are also admissible under this 
head, provided that, in the former case, they are kept under the 
authority either of Colonial or of English law (g), and that in the 
latter they are kept under the sanction of public authority, and are 
recognised as authentic by the tribunals of their own country (ft). 


(iii.) Bailie Surveys , Assessments, and Reports. 

652 . Surveys, assessments, inquisitions, and reports are 
evidence of the truth of the matters stated, even against strangers, 
if made under public authority and concerning matters of public 
interest (?). To render such documents admissible there must 
have been a judicial, or qwusi- judicial, duty to inquiro, undertaken 
by a public officer, and the matter must have been required to 
be ascertained for a public purpose (ft). Inquisitions made for 
the purpose of ascertaining the rights of the Crown in the 
estates of deceased persons aro within the rule(Z), but not those 
made for some merely temporary object (m), nor are surveys 
admissible whon made of lands which only devolved on the 
Crown after, and not before, the survey 00- Land-tax assess- 
ments are evidence of the assessment upon the person*, and for 
tho property named (o), though they aro not evidence as to the 
seisin of land(p) ; and the report of a committee of the General 
Medical Council, finding a dentist guilty of professional mis- 
conduct, has been considered to be a proceeding in rem affecting 
his status, and to bo admissible as 'primd facie evidence of such 
misconduct in an action by a third party against tho dentist in 


(d) Doe d. Warren v. Bray (1828), 8 lk & U. 818. 

(e) Ibid. In this case cut lies nuide more than a year after the oecmronco 
vrero excluded. 

(/) hydl V. Kennedy , Kennedy v. Bydl (1889), It App. Gas. 487, per Lord 
Selboune, atp. 449. 

(y) Evans v. Ball (1878), 83 L. T. 141; Tailor, Law of Evidence, 10th cd. p 
s. 1598. 

(h) Lycll v. Kennedy , Kennedy v. Lyell, supra. 

(i) For example, entries made by the coastguard as to the wind and weather 
( The Caihervna Maria (1866), L. R. 1 A. & E. 63). 

(ft) Sturla v. Freccia (18S0), 6 App. Oas. 623. Judges’ notes are not evidonce 
of tho statements made by a witness {Griffin's Divorce Bill , [JS96] A. 0. 133); 
but n report made by an Irish judge, for the information of another Irish court, 
is admissible evidence in a proceeding between tho samo parties in England of 
what took place before him and what he decided (Houstoun v. Sligo (Marquis) 
(1885), 29 Oh. D. 448, C. A.). When matters in issuo have formed the subject 
of proceedings reported in tho law reports, the report is not evidonce of the 

facts stated therein (Slwplmrd y. Bray } [1906] 2 Oh. 235), 

! l ) Beaufort ( Duke) v. Smith (1849), 4 Exch. 450. 

m) Mtrcer v. Denne, [1905] 2 Ch. 538, 0. A. 

n) Daniel v. Wilkin (1852), 7 Exch. 429. 

o) Doe d. Strode v. Seaton (1834), 2 Ad. & El, 171. 

\p) Doe d. Stansbury v. Arkwright (1833), 2 Ad. & El. 182, n. 
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question ( q ). On the other hand, the confidential report of a 
committeo appointed by a public department of a foreign State to 
ascertain the fitness of a candidate for a public office in that State 
has been rejected as evidence of the age and family history of 
such candidate, such authority not being a legal one for a public 
purpose, and the facts stated not being of a public nature (r). 

(iv.) Official Certificates. 

653. Certificates by public officers, duly authorised by law for the 

purpose, are in certain cases receivable in proof of the facts 

certified. 

At common law, certificates of matters of fact not coupled with 
matters of law are usually said to be inadmissible, even though 
given by the Sovereign under his Sign Manual («). If a person 
is bound to record a fact, the proper evidence thereof is, it has 
been considered, a copy of the record, duly authenticated ; but 
as to matters he i& not bound to record his certificate, being oxtra- 
judicial, is merely the unsworn statement of a private person, and 
as such will bo rejected (t). 

Certain important matters, however, were from very early times 
triable by certificate merely, tho results being received as conclusive 
evidence of the facts found, e.g., that of the King’s Marshal 
as to military servico, that of the Lord Mayor and aldermen (by 
the Recorder) as to the customs of London (it), and that of a bishop 
as to marriage, bastardy, or excommunication (a). There were other 
cases, however, in which the certificates of high functionaries, 
though recognised as evidence, were allowed only a primd facie 
effect (5), e.g heralds' funeral certificates, which were, and even at 
the present day are, admitted to prove the matters of pedigree 
therein contained (c). 

654. Partly in analogy to the above, and partly on grounds of 
convenience, the certificates of public officers are still, in a few 
instances, receivable at common law by way of exception to the 
hearsay rule, although the cases establishing them are neither 
uniform nor very satisfactory. Thus, a certificate or letter from a 
Secretary of State in his official capacity has, in qualification of the 
original common law doctrine above stated, been held equivalent to 
that of His Majesty, and conclusive of the matters certified, e.g,, 
the independence of a foreign Sovereign (d). In other cases, 
however, the certificates of such officials have been held merely 
primd facie evidence (e). So an ambassador’s certificate has, with 

(y) Ilill v. Clifford , [1907] 2 Ch. 230, 0. A. ; affirmed, on other grounds, sub 
nom. Clifford v. Timms , [1908] A. 0. 12. 

(r) Sturla v. Freccia (1880), 5 App. Gas. 623. 

(s) Omiclmnd v. Barker (1745), Willos, 538, 549, 550 ; but see Miqhll v. Johore 
( Sultan ), [1894] 1 Q. B. 149, C. A. 

(t) Taylor, Law of Evidence, 10th ed., s. 1784. 

(n) London Corporation v. Cox (1867), L. R. 2 H. L. 239. 

(a) See Gresley, Law of Evidence in Equity, 1st ed., pp. 179—182. 

(b) Ibid. 

(c) Sturla v . Freccia, supra . 

la) Mighell v. Johore ( Sultan ), supra . 

W Ferguson ▼, Benyon (1867), 16 W. B. 71 (the certificate of a Secretary of 
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somewhat questionable propriety, been received to prove foreign SjB50T ‘ 3 - 
law(/). And by long-established practice justices* certificates as Hearsay, 
to encroachments on, or repairs to, highways are admissible as 
evidence of those facts (< 7 ); and those of a notary public to prove 
the protest abroad of a foreign bill of exchange ( h ). 

655. By statute, also, various matters are provable by the Certificate* 
certificates of public officers, such documents being rendered in admissible by 
some cases conclusive, but in general only primd facie , evidence of fitatute ’ 
the facts certified (i), and of the necessary preliminaries having been 
performed (fc). Thus, the registrar’s certificate of the incorporation 

of a company is conclusive that all requisitions in respect of regis- 
tration, or matters precedent or incidental thereto, have been com- 
plied with(Z) ; while a certificate under the common seal of the 
company is primd facie evidence of the title of the holder to the shares 
specified (m). So, the registrar’s certificate of the registration of 
a British ship is primd facie evidence of the matters contained 
therein or indorsed thereon (n), and the certificate of the Registrar 
of Building Societies that new rules were duly passed is conclusive 
that all preliminary steps were duly taken ( 0 ). A certificate of 
justices that a charge of assault has been dismissed is evidence 
of the fact of such dismissal (p), and under the Sale of Food and 
Drugs Act, 1875 (q) f tho analyst’s certificate is rendered sufficient 

State for India admitted to provo tho competency of a local official to administor 
oaths) ; Whaley v. Carlisle (1866), 17 L. C. L. R. 792 (a passport signed by a 
Secretary of State admitted to provo that tho person described was abroad on a 
certain date). 

(/) In the Goods of Oldenburg ( Prince ) (1881), 9 P. I). 234 ; In the Goods of 
Klingeman (1862), 32 L. J. (p. M. & A.) 16 ; these cases were doubted by the late 
Mr. Taylor, Law of Evidence, 8th ed., s. 1784 a, note. 

(<j) R. v. Randall (1662), 1 Keb. 256; R. v. Maivbcy (Bart.) (1796), 6 Town 
Rep. 619, 635. 

(//) Bavley on Bills, 490 ; compare Gcralopulo v. Wider (1851), 10 0. B. 690. 

(j) As to tho question whether a certificate which a statute says is to bo 
“ sufficient” evidon co is therefore to he rogarded as conclusive, see Board of 
Trade v. Sailing Ship u Glenpark Ltd. y [1903] 2 K. B. 321, affirmed [1904] 1 
K. B. 682, 0. A., and Garbutt v. Durham Joint Committee , [1904] 2 K. B. 514, 0. A. ; 
and see further as to the distinction between sufficient and conclusive evidence, 

Jtarraclough v. Greenhough (1867), L. R. 2 Q. B. 612, Ex. Oh. An attestation 
paper of a soldier, though evidence that the answers sot down were given, is no 
evidence that they were true ( Chertsey Union Guardians v. Surrey (Clerk of 
Peace) (1893), 69 L. T. 384). As to certificates by teachors of public elemontary 
schools in relation to attendance or standard of children, see title Education, 

Yol. XII,, p. 66. A declaration which would by itself be conclusive is Dot so 
if it goes on to stale facts which show that it is not true (Allison v. Johnson 
(1902), 46 Sol. Jo. 686). 

(k) Waddington v. Roberts (1868), L. R. 3 Q,. B. 579. 

(l) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), ss. 16, 17 ; and 
see title Companies, Yol. Y., # p. 67. Where the assistant registrar had 
authority to sign in the absence 01 the registrar the absence was presumed from 
the fact that the assistant signed (Baker v. Cave (1857), 1 H. & N. 674). 

(m) Companies (Consolidation) Act, 1908 (8 Eaw. 7, c. 69), s. 23. 
in) Merchant Shipping Act, 1894 (57 & 58 Yict. c. 60), ss. 64, 695. 

( 0 ) Dewhurst v. Clarkson (1854), 3 E. & B. 194 ; followed Rosenberg v. North- 
umberland Building Society (1889), 22 Q. B. D. 373, 0. A. 

(jo) Offences against the Person Act, 1861 (24 & 25 Yict. c. 100), 
ss. 44, 45. 

(g) 38 & 39 Yict. c. 63, s. 21. The certificate must contain such particulars 
as will enable the court to decide whether the adulteration charged is proved 
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evidence against the defendant of the result of the analysis, unless 
he requires the analyst to be called as a witness, or gives rebutting 
proof. Statutory certificates admissible under this head must be 
distinguished from mere certified copies of documents, which, 
though loosely called “ certificates,” are receivable only as 
secondary evidonce of the originals (r). 

(v.) Corporation , Company , and Bankers' Books . 

656. At common law the official books of a corporation are 
admissible, even in favour of tho corporation and against strangers, 
to prove the public acts of the corporation, provided they were 
publicly kept as the corporation books (s) and the entries were made 
by the proper officer (£)• Entries as to private matters, however, 
are only receivable as admissions against the corporation, or 
members who have acquiesced in them, and are not evidence in its 
own favour (a). 

The books of public corporations and companies are, however, 
often rendered admissiblo by statute to prove their contents, both 
as to public and private transactions. Thus, under tho Municipal 
Corporations Act, 1882 (b) (incorporated with tho Local Government 
Act, 1888(c)), the minute books of a corporation aro receivable in 
evidence without further proof, and similar provisions apply to 
minute books of education committees and of managers of public 
elementary schools (d), and to tho registers and minute books kept 
under the Companies Clauses Consolidation Act, 1815 (u), and the 
Companies (Consolidation) Act, 1908(7’). 

With regard to bankers’ books, special and important statutory 
provisions apply, and copies of entries therein aro now receivable 
in all legal proceedings as primd facie evidence of the transactions 
and accounts recorded, upon proof that the book was, at the time 
of the entry, one of the ordiuary books of the bank, that it is in the 
custody or control of the bank, and that the entries wore made in 
the usual course of business (g). 

, (vi.) Histories , Scientific Works etc . 

657. Accredited public histories arc receivable in evidence as 
being in the nature of public documents, or, at all events, of 
general reputation, to prove ancient facts of a public, but not of 
a private or local, nature. 


(Newby v. Sims, [18v)4] 1 Q. B. 478 ; Fortune v. Hanson, [1896] 1 Q. 13. 202) ; 
and see title Food and Drugs. 

(r) As to certified copies, see p. 524, post. 

(«) Shrewsbury Mercers etc . (Warden etc.) v. Hart (1823), 1 0. & P. 113. 

(Q 11. v. MothereeH (1718), 18 Stra. 93 ; see also p. 5oo } post. 

(a) Hill v. Manchester and Salford Water Works Co. (1833), 5 13. & Ad. S66. 
As to resolutions passed by tlxe provisional committee of a railway, see Bennie 
V. Clarke (1850), 5 Exch. 292. 

! b) 45 & 46 Viet. o. 50, s. 22. 

c) 51 & 52 Yict. c. 41, s. 75. 

d) Education Act, 1902 (2 Edw. 7, c. 42), Schcd. I., A. (4) and B. (9). 

e) 8 & 9 Viet. c. 16, ss. 9, 98. 

/) 8 Edw. 7, c. 69, ss. 33, 71. 

g) Bankers’ Books Evidence Act, 1879 (42 & 43 Viot. c. 11), ss. 3, 4 ; and seo 
further, p. 554, post , and title Bankers and Banking, Vol. I., pp, 643-647, 
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Thus, 14 Speed’s Chronicle ” has been admitted to prove the date 
of decease of an English queen (ft), and “ Collier’s Ecclesiastical 
History,” “Hooker’s Polity,” and other authoritative historical and 
theological works, to prove matters of Church doctrine and usage ( i) f 
while the Chronicles of Stowe and Dugdale have been rejected in 
proof of the creation of a peerage ( j ), and “ Camden’s Britannia ” 
in proof of a local custom to sink salt pits (ft). 

Scientific books and records are also receivable on the same 
ground (l). Thus, the “ Carlisle Tables ” have been admitted to show 
the average duration of life at a particular age, proof having been 
given that they were generally accepted as authoritative by insurance 
companies ( m ) ; the British Pharmacopeia, as evidence of the recog- 
nised standard for drugs (n) ; and the Almanack annexed to the 
Book of Common Prayer, as evidence of the matters contained in 
it (o). So, also, public maps, generally offered for public sale, have 
been admitted to show matters of general geographical notoriety, 
such as the relativo situations of towns or counties ( p), and for 
some purposes specifications of patents from the records of the 
Patent Office have been admitted ( q ). 

Sect. 4. — Opinions . 

658. Opinions, whether of the community (reputation) or of 
individuals, are, in general, inadmissible in proof of material facts. 

The ground of exclusion of such evidence is that opinions, in so 
far as they may be founded on no evidence, or evidence not recog- 
nised by law, aro worthless, and in so far as they may bo founded 
on legal evidence, tend to usurp the functions of tho court and jury, 
whose province alone it is to draw conclusions of law or fact (r). 

The above rule is, howovor, relaxed in the following instances, 
mainly on tho ground of necessity, since better evidence is, in sueji 
cases, often either difficult or impossible to obtain. 

Sub-Sect. 1. — General Reputation . 

659. General -reputation is receivable in proof of public rights (s), 
and family repute in proof of matters of pedigree, on tho same 
grounds, and subject to tho same limitations, as declarations by 


(h) Bruunlar (Lord) v. Atlnjns (1GS2), Skin. 14 ; and sco Bridgwater's (Lord) 
(*ase (undated), cited ibid., 15, H. L. 

(i) Read v. Lincoln (Bishop), [181)2] A. C. 044, 6513, P, (A ; Ridsdule v. Clifton 
(1877), 2 P. D. 270, P. C. 

( /) The Vaux Peerage (1837), 5 Cl. & Fin. 520, H. L. 

(/c) Stainer v. Broitwich Corporation (1095), 1 Salk. 281. 

(A E.g., maps and surveys made by persons of repute in that connection on 
questions of public rights (R. v. Norfolk County Council (1910), 20 T. L. R. 209. 

(in) Rowley v. Jtondon and North Western Rail. Co. (1873), L. R. 8 Exeh. 221, 
Ex. Ch. 

in) Bickins v. Randerson , [1901] 1 K. B. 437. 

(o) 'Button v. Darke (1800), 5 II. & N. 647. 

(p) R . v. Orton (1873), and R . v. Jameson (1890), cited Stoplien, Digest of tho 
Law of Evidence, art. 35; see also North Staffordshire Rail . Co. v. Hanley 
Corporation (1910), 73 J. P. 477, C. A. 

(g) Clark v. Adit (No. 2) (1877), 2 App. Cas. 423, 431. 

Ir) Best, Law of Evidence, 10th ed., s. 511. 

(a) Barraclough v. Johnson (1838), 8 Ad. & El. 99. 


479 

Sect. 3. 
Hearsay. 


Scientific 
works etc. 


Public maps 
eto. 


Opinions, 


Reputation. 



480 


Evidence. 


Sect. 4 . - 
Opinions. 


Reputation 

identity. 


Opinions of 

experts. 


When expert 

evidence 

admitted. 


deceased persons concerning those facts (f ) ; indeed, the generic 
term “ reputation ” is often applied indiscriminately to both species 
of evidence. Where, however, the existence of a marriage is in 
question, whether as a matter of pedigree or not, evidence of repute 
is receivable, not merely from members of the family in question, 
hut also from friends and neighbours (u). And^it will not affect 
the admissibility of the evidence, though it may its weight, that 
such repute is divided or discontinuous (a), provided always that it 
is general in its nature, and not founded merely on the assertions 
of some particular person, for then it will cease to be admissible as 
reputation, and can only be received from deceased members of the 
family, and in a case which is strictly one of pedigree (&). 

General reputation is also sometimes admitted in proof of 
identification. Thus, the general repute existing in a testator’s 
family or neighbourhood has been received to identify a legatee (c), 
or the subject-matter of a devise (d) ; and to show that a libel 
referred to the plaintiff, evidence may be given that ho was publicly 
jeered at in consequence of the libel (e). 

Sub-Sect. “2. — Opinions of Expa ts. 

660. The opinions of experts are, in general, admissible whenever 
the subject is one a knowledge of which can only be acquired by 
special training or experience. When, however, it ia one upon 
which the jury are as competent to form an opinion as the witness, 
or when the court is assisted by assessors (/), such evidence will 
be rejected. 

Under the first head are included matters of science, art, and 
trade, the genuineness of handwriting, and foreign law. Thus, the 
opinions of medical men have been received as to the existence of 
insanity (p), or the cause of disease or death (h) ; those of a keeper 
of public records as to alterations in a will (i) ; those of actuaries 
as to the average duration of life in calculating annuities ( k ) ; those 
of engineers as to the cause of obstruction to a harbour ( l ) ; those 
of shipbuilders and marine surveyors as to the construction of a 
ship (m) ; and (provided the court is not sitting with assessors) 


( t ) See pp. 463 et seq., ante. 

(v) Elliott y. Totnes Union (1892), 57 J. V. 151. 

(a) Andrewes v. Uthwatt 2 T. L. R. 895; He Haynes , Haynes v. Carter 

(1906), 94 L. T. 431. 

(b) Shedden y. A.-G. (1860), 30 L. J. (p. M. & A.) 217. 

(c) Be Gregory' 8 Settlement and Will (1865), 84 I5eav. (500. 

(d) Anstee V. Nelms (1856), 1 II. & N. 225 ; compare lie Steel , Wappett v. 
Robinson , [1903] 1 Ch. 135. 

(e) Cook y. Ward (1830), 4 Moo. & F. 99; Du Dost v. Beresford (1810), 2 
Camp. 511. 

(f) The Kestrel (1881), 6 P. D. 182 ; The Assyrian (1890), 63 L. T. 91, 0. A. 

(g) Taylor, Law of Evidence, 10th ed., s! 1417 ; II. v. Wright (1821), 
Ruse. & Ky. 456. 

(A) Ibid. 

(i) Ffinch v. Combe , [1894] P. 191. 

(A) Rowley y. London and North Western Rail . Co. (1873), L. R. 8 Exck. 221 

Ex. Oh. 


(1) Eolkes v. Chadd (1782), 3 Don** (k. b.) 157. 
(w) The Robin , [1892] P. 95. 
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■those of nautical witnesses as to the proper navigation of a ship(n). ' Sect. 4. 
The opinions of shopkeepers are admissible to show the average Opinions, 
waste resulting from retail sales (o) ; those of accountants to ~~ 
discriminate between losses chargeable to capital and income ( p ) ; 
and now (according to the great weight of authority) those of 
underwriters as to the “ materiality ” of facts connected with marine 
insurance ( q ). 

< On the other hand, experts will not be allowed to give their When not 
opinions upon the construction of documents, for this, being a admitted, 
matter of law, belongs solely to the court (r) ; nor upon matters of 
legal or moral obligation (s) ; nor upon what would probably liavo 
happened had the parties acted in one way rather than another (a). 

And, where the question is as to the probablo cause of an injury 
which occurred to cattle while in a railway truck, the opinion of 
cattle drovers may be rejected (b). 

661 . An expert, in order to be competent as a witness, need not Competency 
have acquired his knowledge professionally ; it is sufficient, so far as of e *P ert * 
the admissibility of the evidence goes, if he 1ms made a special 
study of the subject, or acquired a special experience therein (c). 

Thus, hospital students, dressers, and unqualified practitioners 
may be permitted to testify as medical experts (rf); and accountants 
who aro conversant with the business of life insurance as 
actuaries (e). Ho foreign law has frequently been proved by 
witnesses who, though" not professional .lawyers, followed some 
occupation which gave them peculiar means of knowing the law in 
question (/). 

In every case in which the opinions of experts are admissible, Examination 
the grounds of such opinions may be inquired into, either in chief of eiperUi 
or, as is more usual, in cross-examination. And facts and 
experiments, even though not themselves relevant to the issue, afe 
also receivable in corroboration or rebuttal of the opinion (q). 


(u) Sills v. Hr own (1840), 9 C. & P. 001 ; Fenwick v. Bell (1844), 1 Cnr. & Kir. 
812; and see M’ Nay Men's Case (1843), 10 01. & Fin. 200, II. h., per Tindai., 
O.J., at p. 212. 

(o) M’Fadden v. Murdoch (1867), 1 1. R. 0. L. 211. 

(p\ Bond. v. Barrow Hcematite Steel Co., [1902] 1 Oh. 353. 

(7) See 1 Arnould, Marine Insurance, 8th ed., s. 620, where the cases are 
collected and considered ; and title Insuhance. 

(r) Grove v. Buluwayo Estate and Trust Co. (1898), Times, 30th March; Bowes 
v. Shawl (1877), 2 App. Cas. 455; Betts v. Menzies (1802), 10 H. Ii. Oas. 117. 

(a) Campbell s. Eiclcards (1833), 5 B. & Ad. 840, per Lord Denman, O.J., 
at i>. 816. 

a) Ibid. 

b) Smith v. Midland Hail. Co. (1887), 57 L. T. 813. 

c) R. v. Silverlock , £1894] 2 Q. 13. 766, C. 0. R. 

(a) Best, Law of Evidonce, 10th ed., s. 516. _ 

(«) Rowley v. London and North Western Rail. Co. (1873), L. R. 8 Exch. 

“(f) Vander Doncht v. Thellusson (1849), 8 0. B. 812, where a Belgian merchant 
ana commissioner of stocks and bills of exchange was permitted to prove the 
Belgian law affecting bills; Be Whitelegg, [1899] P. 267 ; see pp. 487 et seq., 
post . 

(jf) Birrell v. Dryer (1884), 9 App. Cas. 345 ; R. v. Heseltine (1873), 12 Cox, 
0. 0. 404 ; also the fact that the witness acted on the opinion which he formed 
[Stephenson v. River Tyne Improvement Commissioners (1869), 17 W. R. 590). 
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Moreover, experts may refresh their memories by reference to 
accredited works on their special topics — c.g., a lawyer to codes and 
reports, a valuer to price lists, a doctor to medical treatises (/»), or a 
skilled mechanician to former patonts and specifications (i). 

Sub-Sect. 3.— Opinions of Ordinary Witnesses. 

662. The opinions of ordinary witnesses are admissible as to 
identity, handwriting, age, and certain other miscellaneous matters. 

Thus, they may testify to their belief that the prisoner in the 
dock is the person they saw committing a crime ; or that a 
photograph, which is produced, is the likeness of somo absent 
party (k) ; or, in a case of infringement, that an engraving in court 
resembles an unproduced picture (1). So, in cases of libel, the 
friends and neighbours of the plaintiff may say that, on reading the 
libel, they considered it referred to him (m). And the same rule 
has been applied to the case of a written threat (??.). 

In affidavits used in interlocutory proceedings depononts are 
allowed to testify to their information and belief, provided that the 
grounds thereof are set out, ( otherwise not (o). 

663. A party’s handwriting may, amongst other means, be proved 
by tho opinion of witnesses who are acquainted with it. The know- 
ledge requisite for this purpose may have been acquired by the 
witness having, at any time, either (1) seen the party write ; or (2) 
received communications purporting to come from him in answer 
to those addressed to him by tho witness ; or (3) observed, in the 
ordinary course of business, documents purporting to bo in the 
party’s handwriting (p). On the other hand, knowledge acquired 
by a non-expert witness for the express purpose of qualifying 
him to prove the party’s handwriting at the trial will not suffice 
to admit the evidence ( q ). Testimony thus admitted is considered 
to be primary, and not secondary, in its nature, and so will not 
be excluded, even though better evidonco of the handwriting in 
question could bo obtained (r). 

664. The opinions of ordinary witnesses are receivable on 
questions of age. Thus, on a charge of ill-treating certain children 


(h) The Sussex Peerage ( 1844), 11 Cl. & Fin. 85, 114, 115, II. L. ; Collar v. 
Simpson (1831), 5 C. & P. 73. 

(i) Clark v. Adie (No 2) (1877), 2 App. Cas. 423, 431, 437. 

(k) Frith v. Frith, [1896] P. 74. In matrimonial cases, however, tho court 
will not act upon identification by photograph alono (ibid.). 

(l) Lucas v. Williams cfc Sons , [1892] 2 Q. 13. 113, 116, 0. A. 

(m) R. v. Barnardy Ex parte Gower ( Lord E.) (1879), 43 J. P. 127 ; JTalion 
(K.) <Jb Co. v. JoneSy [1910] A. C. 20 ; and see title Libel and Slander. 

(ra) R . v. Heruly (1850), 4 Cox, 0. C. 243. 

(o) R. S. C., Ord. 38, r. 3 ; Re Anthony , Birrelly Pearce <fc Co., J)oig v. Anthony , 
Birrclly Pearce & Co. t Re Samey (irons v. Same , [1899] 2 Oh. 50 ; Re Young (J. L.) 
Manufacturing Co., Young v. Young (J. L.) Manufacturing Co.y [1900] 2 Oh. 753. 

a Doe d. Mudd v, Suckermore (1836), 5 Ad. & El. 703, 730, 731 ; Re Clarence 
- Ilfracombey Ltd. (1909), 54 Sol. Jo. 117. The third heading applies also to 
the proof of ancient handwriting (The Fitzwalter Peerage (1843), 10 01. & Fin. 
193,11. L.). 

(q) E. v. Crouch (1850), -1 Cox, 0. 0. 163 ; Stranger v. Searle (1793) 1 Esp. 

14. 

(r) Lucas v, Williams <£? Sons , supra. 
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under sixteen years old, the testimony of the mistress of an 
elementary school at which they attended, that she believed they 
were under that age, may be received ; as also similar evidence by 
policemen and others who have seen the children (s). 

665. In cases of libel and slander, opinions are sometimes 
received as to the meaning of the words. Thus, though such 
evidence cannot be admitted to show that ordinary words were 
used in their ordinary sense, yet it is otherwise where a slanderous 
meaning is imputed to apparently innocent words. In such cases, 
however, a foundation must always be laid by first asking the 
witness whether thore was anything in the circumstances of the 
case, or the conduct or tone ol tho speaker, to prevent the words 
from conveying their ordinary meaning. The question may then 
bo asked : “ What did yon understand by tho words?” (a). 

666. In practice, although not perhaps in strictness, witnesses 
called to prove a prisoner’s character are allowed to speak to their 
individual opinion thereof, and not merely to his # general reputation 
in tlio community (b). 

Sect. 5. — Juth/uwntc (:*). 

667. A judgment is not evidence of any fact which was neither 
directly decided, nor a necessary ground of the decision. Tims, it is 
never ovidenco of matters which merely came collaterally in 
question, or were incidentally cognisable, or which can only be 
inferred by argument from tho decision (d). Still loss is it evidence 
of tho truth of any obiter dictum of the court (<?). 

It should be noticed, too, that judgments may have a different 
evidential effect according as they are pronounced for or against a 
party. Thus, a conviction against a parish for non-repair of a road 
is conclusive of its liability to ropair; but an acquittal, which doos 
not, like a conviction, ascertain any specific fact, is no evidence for 
the parish of its non-liability to repair (/). 

Moreover, in general, all judgments when tendered as evidence 
are impeachable on the grounds that they are not final (//), or not 
on the merits (/*), or were rendered without jurisdiction (ij, or were 
obtained by fraud (A:). 

~(s) R.v. Cw7['l8i)8] 1 Q B 179, 0. C. K. 

(a) Dairies v. Hartley (1818), 3 Ex oil. *200 ; Brunswick [Duke) v, Harmcr( 1850), 
3 Oar. & Kir. 10. 

( b ) See p. 479, ante. 

(c) As to judgments and their operation, see titles Estoitisl, pp. 32(5 ei scq. 9 
ante; Judgments and Oudelis. 

(d) Kingston's ( Duchess ) Cusp (1776), 20 Slate Tr. 537 ; 2 Smith, L. 0., 10th od. 731. 

(c) lie Vitoria, Ex parte Vitoria, [1894] ‘2 Q. B. 387, Q. A. ; King v. Hcnder - 

son, [1898] A. 0. 720, P, 0. ; Be AUsop and Joy's Contract (1889), 61 L. T. 213, 
perOniTTY, J 

(/) R . v. Wick St. Lawrence ( Inhabitants ) (1833), 5 B, & Ad, 526; B. v. St* 
Pancras ( Inhabitants ) (1794), Peake, 286 [220]. 

(<7) Nouvion v. Freeman (1889), 15 App. Gas. 1. 

(h) Be Orrell Colliery and Fire Brick Co. (1879), 12 Oh. D. 681. 

(i) Taylor, Law of Evidence, 10th ed., bs. 1714 — 8. A foreign judgment 
may be impeached for a substantial defect, but noton the ground of irregularity 
of procedure ( Pemberton v. Hughes , [1899] 1 Oh. 781, 0. A.J. 

(&) Bitch ?. Birch , [T902] 130, 0. A.; Abouloff v. Oppenheimer (1882), 10 
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668. Every judgment is conclusive evidence against all the world 
of its own existence, date, and legal effect. The reason is that, 
being a public transaction of a solemn nature, it is conclusively 
presumed to have been truly recorded. But this presumption only 
extends to what has been called the substantive as distinguished 
from the judicial portions of the record (l), 

669. Judgments, and especially convictions, are also sometimes 
admitted in this connection to contradict a witness who has denied 
or sworn to facts inconsistent with them ; or to explain the character 
in which a party has sued in or defended a former action. In such 
cases, however, the record is not relied on as showing the truth of 
the facts found, but merely as evidence for the collateral purposes 
specified. 


Part III. — Modes of Proof. 

Sect. 1. — Admissions for Purposes of Trial . 

670. Admissions for the purposes of trial may be made on the 
record by actual or implied admissions on the pleadings (m), or by 
express admissions (n), or in answer to interrogatories (o), or may be 
made by agreement between the parties or on notice (p). 

Sect. 2. — Judicial Notice . 

Sui3-SEGT. 1. — English Law, Customs , and Practice, 

v 671. The judges are bound to recognise and take notice of all 
equitable estates, titles, and rights, and all equitable duties and 
liabilities appearing incidentally in the course of any cause or 
matter-, and, subject thereto, to recognise and give effect to all legal 
claims and demands, and all estates,, titles, rights, duties, obligations, 
and liabilities existing by the common law or by any custom ( q ). 


Q. B. D. 295, C. A. As to setting aside a consent order on the ground of mis- 
tako, see Huddersfield Banking Co,, Ltd, v. Lister (Henry) & Son , Ltd., [18951 
2Ch. 273, O.A. 

(/) Best, Law of Evidence, 10th ed., s. 590 ; and see title Estoitel, pp. 323, 
331 et seg,, 339 et seq ., ante. Thus, if A. is charged with larceny of B.’s goods 
and is acquitted, and afterwards sues B. for malicious prosecution, the record 
of A.’s acquittal is conclusive proof of that fact against B. ; but it is neither 
conclusive, nor oven admissible, evidence to show that A. was innocent, or that 

B. was the prosecutor, or was actuated by malice ( Legutt v, Tollervey (1811), 
14 East, 302). And, similarly, if A. obtains judgment against B. as surety for 

C. , this judgment is conclusive evidence in an action by B. against 0. of the 
amount paid by B. ; but it is neither conclusive nor admissible evidence of 
B.’s liability to pay it ( King v. Norman (1847), 4 0. B. 884 ; and compare Re 
Kitehin, Ex parte Yoking (1881), 17 Oh. D. 668, 0. A.). 

( m ) See title Pleading. 
in) See p. 456, ante . 

(o) As to answers to interrogatories, see title Discovery, Inspection, AND 
Interrogatories, Vol. XI., pp. 108—113. 

(p) See title Practice and Procedure. 

$ Judicature Act, 1873 (30 & 37 Viet. c. 96), s. 24 (4), (6), as to judges of 
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They are also bound to take notice of all public Acts of Parlia- 
ment (a), and of all Acts of Parliament whatever passed since the 
year 1850, unless the contrary is expressly provided by the 
particular Act in question (b). 

672 . The English courts take notice of the prevalence in Ireland 
of the common law of England (c), but questions of Scottish law 
must be decided as questions of fact upon evidence in all English 
courts except the House of Lords, which, as the “ commune forum of 
the three countries ” (d), takes judicial notice of the law of each so far 
as it is material to the issues raised by the record in all cases that 
come before it ( e ). 

In accordance with these principles, the court takes notice 
of every branch of English law, including the principles of 
international law, ecclesiastical law, marine law (/), the emana- 
tions from the Crown pursuant to statute, such as the articles of 
war and rules made under the Army Act as distinguished from 
rules not so made (g), the law and customs of Parliament, the 
existence and extent of the privileges of each 'House of Parlia- 
ment (A), and the order and course of’ the proceedings therein (i), 
and the privileges of the Crown, c.g ., the privileges with respect to 
the royal palaces (/c). 

673 . The court will take judicial notice of usages which are 
embodied in the law merchant (l), and of commercial or other 
usages which have been proved sufficiently often in the courts of 
law (m) , and the court is bound to know and recognise such 
usages without proof (?/). For example, the custom of merchants by 
which bills of lading are drawn in sets of three or more, and their 


the High Court and Court of Appeal, and ss. 89, 91, as to judges of inferior 
courts. The common law courts look judicial notice of the rulos of equity 
before tho Judicature Act ( Sims v, Marryat (1851), 17 Q. 13. 281 ; Neeves v. 
Burraqc (1819), 11 Q. B. 601. 

(a) 'll v. Sutton (1816), 4 M. & S. 332. 

(b) Interpretation Act, 1889 (32 & 53 Yict. c. 63), s. 9 ; and see p. 525, 
post . 

(c) ile Ntsbitt (1844), 14 L. J. (M. c.) 30. 

(d) Cooper v. Cooper (1888), 13 App. Cas. 8S, per Lord Watson, at p. 104. 

(e) Cooper v. Cooper , supra; Lyell v. Kennedy , Kennedy v. Lycll (1889), 14 
App. Cas. 437. Similarly in a colony or dependency tho court takes judicial 
notice of the law thoro prevalent ( Secretary of State for Foreign Affairs v. 
Charlesworth , Pilling & Co. (1901), 17 T. L. It. 265, P. C.). 

(/) Chandler v. Grieves (1792), 2 Hy. BL 606, note a. 

(g) Bradley v. Arthur (1825), 4 B. & 0. 292, 304. 

(A) StocJcdale v. Hansard (1839), 9 Ad. & El. 1, 112 ; Middlesex Sheriff's 
Case (1840), 11 Ad. & El. 273 ; Burdctt v. Abbot (1811), 14 East, 1, 148 ; (1817), 
5 Dow, 165, 199, II. L. ; Wason v. Walter (1868), L. R. 4 Q. B. 73 ; Bradlaugh 
v. Gossett (1884), 12 Q. B. D. 271 ; Shaftsbury's {Earl) Case (1677), 1 Mod. Rep. 
144 ; and see title Parliament. 

(i) Lake v. King (1668), 1 Wms. Saund. 120, 131 b. 

uc) Elderton f s Case (1703), 2 Ld. Raym. 978 ; Winter v. Miles (1809), 10 East, 
578 ; A.-G. v. Donaldson (1842), 10 M. & W. 117 ; A.-G . v. Dakin (1870), L. R. 
4 n. L. 338 ; and see title Constitutional Law, Yol. VI., p. 409. 

(Z) See title Custom and Usages, Yol. X., pp. 256, 273. 

\m) Ibid ., p, 272; and Jones v. Peppercorns (1858), 28 L. J. (CH.) 158. 

(n) For list of usages of which judicial notice is taken, see title Custom 
and Usages, Yol. X., pp. 256, 272—290. 

jnjl S 
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effect when so drawn, are now part of the law of 'which the court 
will take notice without proof (o), and the court will take judicial 
notico of the customs which govern the descent of land in certain 
parts of England (p) , as opposed to manorial customs in contravention 
of the common law, which must be proved. 

674. The customs of the City of London were always noticed by 
the City court, and, after being certified by the Recorder, by the 
court to which the certificate was given-(^). The following customs 
have been certified by the Recorder and acted upon by the court, 
namely, the custom of foreign attachment (r), the custom that a 
shop in the City of London in which goods are publicly exposed for 
sale is market overt for goods professedly dealt in there (*), the 
custom that a married woman carrying on a trade apart from her 
husband within the City is to bo charged with liability as a feme 
sole (t), the nature of the office of a liveryman (u) 9 and the customary 
distribution of a freeman’s estate upon his death intestate (a). 
Since the Judicature Act, 1873, all courts will take notice of the 
customs so certified (6). A custom (c) of general application, which 
has been judicially noticed and acted upon, and is in effect part of 
the common law in the locality where it exists, can only be abolished 
or extinguished by Act of Parliament ( d) } while usago, being based 
purely upon habitual practice, may by disuse loso its notoriety and 
disappear (c). 

675. From the earliest times the superior courts took notice of 
the “customs and courses of every of the lung’s Courts ”(/). 
The High Court of Justice, being now one court (r/), takes judicial 
notice of the jurisdiction of the several branches into which it 
is divided by the statutes under which it is constituted, and of the 
rales made thereunder, which govern its practice and procedure, 


(o) Glyn Mills Co. v. East and Treat India Code Co. (1882), 7 App. Cas. 591 ; 
Banders v. Maclean (18811), 11 Q. 13. D. 1327, 0. A. 

(;?) See title Custom and Usages, Vol. X., p. 237. 

{(]) 1 lid., p. 237 ; ami Piper v. Chappell (1815), 14 M. & W. 624. 

( r ) Crosby v. Iletherington (1842), 4 Man. & Gk 933 ; Westoby v. Day (1853), 2 
E. & 15. 605 ; Levy v. Lovell (1SS0), 14 Cli. D. 234, 0. A. ; London Corporation 
V. London Joint Stock Bank (1831), 6 App. Cas. 393. 

(s) Market-Overt Case (1596), 5 Co. Hop. 83 b; Lyons v. De Pass (1S40), 11 
Ad. & El. 32G ; Crane v. London Dock Co. (1864), 5 15. & S. 313 ; JIargreave v. 
Spink, [1892] 1 Q. 15. 25. 

( t ) Lavie v. Phillips (1765), 3 I5urr. 1776; seo Married Women’s Property 
Act, 1882 (45 & 46 Viet. c. 75), a. 1. 

(n) King v. Clerk (1697), 1 Salk. 319. 

(a) Bruin v. Knott (1842), 12 Sim. 436; Blunt v. Lack (1856), 26 L. J. (cn.) 
148, C. A. This custom was abolished by stat. (1856) 19 & 20 Yict. c. 94, s. 1. 

(b) 36 & 37 Yict. c. 66, ss. 24 (6), 89, 91. 

(c) As to the distinction between a custom and a particular trade or local 
usage, see title Custom and Usages, Yol. X., p. 221. 

id) Ibid., p. 246. 

(e) 1 bid., p. 251. 

if) Lane' 8 Case (1586), 2 Co. Rep. 16 b ; compare Dobson v. Bell (1676), 2 Lev. 
176; Pugh v. Robinson (1786), 1 Term Rep. 116. In Dance v. Robson (1829), 
Mood. & M. 294, printed copies of the rules circulated among the court’s officers 
for their guidance were accepted as evidence of the rules. 

( g ) See title Courts, Yol. IX., p. 51. 
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and have themselves tho force of an enactment (A). The rules 
governing the practice and procedure of inferior courts, if made Judicial 
under statutory authority, are judicially noticed by all courts (i). Notice. 
The court is entitled to look at its own records and proceedings in i; ecorc j g 0 f 
any matter (7c), and takes judicial notice of any illegality appearing the court, 
thorein on the part of any party by reason of which it considers 
that its assistance should be refused to such party, although the 
illegality is not pleaded or relied upon by the opposite party ( l ). It 
hap also taken notice of the privileges and obligations of solicitors as 
officers of the court (m), of the practice of the taxing masters (n), and 
of the fact that the assizes may continue for longer than one day (o). 

Sun- S ect. 2 . — Colonial and Foreign Laws . 

676. The English courts cannot talco judicial notice oE foreign Colonial laws 
laws, and in this connection the laws oE any British colony or any 

(h) Longman v. Fast (1877), 3 0. P. T). 142, 0. A., per Brett, L.J., at p. 150 ; 
and see Schneider v. Bait (fc Co. (1881), 8 Q. B.^T). 701, 0.*A. ; Be Mills' Estate , 

Ex parte Commissioners of J I 'orks and Public Buildings ( 1886), 34 (Jh. 1).. 24, 0. A. ; 
lie Fisher , [1804] 1 Cli. 450, C. A. 

(7) Seo pp. 512 —553, post. 

(/.:) Crau'n v. Smith (1809), L. It. 4 Excli. 110. 

(Z) See Evans v. Richardson (1817), 3 Mor. 409; and Griffiths v. Fleming , 

[1909] 1 K. B. 805, (J. A., per Par well end Kesneuy, Ij.JJ.", at p. 820. The 
rule ex turpi causd non oritur actio applios in actions for recovery of property 
as well as in actions arising out of contract, l>ut tho illegality must be directly 
connected with tho action (Cordon, v. Metropolitan Police (Chief Commissioner ) 

(1910), 20 T. L. It. 645,0. A., and must not bo moroly collateral (I'Vn£v.i/7Z/(1854), 

15 0. B. 207). In Snttt v. Broun, Docring, McNab <f; Co . , Slaughter and May v. 

Brown , Docring , Mr Fab & Co [1892] 2 (i. B. 724, 0. A., tho court refused to 
enteitain an action to recover the pneo of shares, the facts of tho plaintiff's 
case disclosing a criminal conspiracy to which ho was a party ; and in Gedge y. 

Royal Exchange Assurance (\ orporation , [1900] 2 Q. B. 214, tho court took notice 
of tho invalidity of an “ honour ” policy of marine insurance under tho Marine 
Insurance Act, 1745 (19 Geo. 2, r 37), ». 1 (which Act is now repealed and re- 
enacted by Marine Insurance Act, 1900 (6 Edw. 7, c. 41 ; see also Marino Insur- 
ance (Gambling Policies) Act, 1909 (9 Edw. 7, c. 12)), and refused to entertain an 
action upon it, although in neither case was tho illegality pleaded or relied upon 
by the defendants. See, however, Buchanan Co. v. Faber (1899), 4 Coni. Cas. 

223, 227, n., whero Bigiiam, J., at the request of tho parties heard an action 
upon a similar policy as if it did not contain Iho clause which rendered it null 
and void, and t'onnollyv. Consumers' Cordage Co. (1903), 89 L. T. 347, P. C. ; seo 
also Royal Exchange Assurance Corporation v. Sjof 01 sal rings Aktiebologet Vega, 

[1902] 2 K. B. 384, (J. A. ; Lucketl v. Wood (1908), 24 T. L. E. 617 ; and Chutterton v. 

Secretary of State for India in Council , [1895] 2 Q,. B. 189, 191, 0. A. (judge at 
the trial bound to refuse to allow an action for libel based upon an official 
state communication to proceed, whether objection were taken by the parties 
or not). In Willis v. Lovick , [1901] 2 K. B. 195, it was held that the Gaming 
Act, 1892 (55 & 50 Viet. c. 9), if relied on in a county court, must be pleaded, 
but now the plaintiff is not entitled to maintain an action contrary to the pro- 
visions of this Act or of tho Gaming Act, 1845 (8 & 9 Viet. c. 109), by reason of 
such Acts not having been pleaded as a defence (County Court llules, Ora. 10, 
r. 18, as amended 1909). 

(m) Stokes v. Mason (.1808), 9 East, 421, 426 ; Walford v. Fleetwood (1846), 14 
M. & W. 449; Day v. Ward (1880), 17 Q. B. D. 703 ; Re A Solicitor , Ex parte 
Hales , [1907] 2 II. 13. 539 ; and see Judicature Act, 1873 (86 & 37 Viet. c. 00 ), 
b. 87, and, as to tho privileges and obligations of solicitors as officers of the 
court, title Solicitors. 

(n) Cobbelt v. Wood, [190S] 2 II. B. 420, C. A. 

( 0 ) Whitaker y. Wisbey (1852), 12 C. 13. 44, 50. 
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part of the British dominions are treated as foreign (p). Such 
laws must be pleaded and proved as facts by properly qualified 
witnesses (q), or ascertained by the machinery provided, in the case 
of the law of any part of the British dominions, by the British Law 
Ascertainment Act, 1859 (r). 

The court requires the foreign law to be proved in each case in 
which it is material that it should be ascertained, and will not act 
upon the authority of a previous decision upon it in a similar case 
in this country (s). 

Where reliance is placed by any party upon a difference between 
the law of England and any foreign law, the burden of proving such 
a difference lies upon the party who asserts its existence (t). 

A witness is not accepted as competent to prove foreign law 
unless he possesses special knowledge of the subject in question 
derived from practical experience. Knowledge acquired by study 
alone is not a sufficient qualification (a), but it is required that the 
witness should have had experience as judge or practising advocate 
in a court in which the foreign law to be proved is administered, 
or have held some office or position in which he has become familiar 
with it ( b ). 


( p) But as to colonial statutes, see Evidence (Colonial Statutes) Act, 1907 
(7 Edw. 7, c. 16). 

(</) Fremoult v. Dedire (1718), 1 P, Wins. 429, 431 ; Mostyn y. Fabrigas (lTbl), 
1 Cowp. 101, 174 ; (Janer v. Lanesbfyi'ough (1790), 1 Peake, 18 ; R. v. Jbenan ^18-17), 
16 L. J. (Q. B.) 289, per Patteson, J. f at p. 290 ; ft. v. Povey (1852), 22 L. J. 
(M. C.) 19, C. 0. R. ; Nelson (Furl) v. Biidport (Lord) (1815), 8 Beav. 527, per 
Lord Lang dale, M.R., at p. 536 ; li. v. Brixton Jbison (Governor) t Ex parte 
Percival (1907), 71 J. P. 148, per Lord At.VEBSTONE, C.J., at p. 150; Brailey v. 
lihodcsia Consolidated , Ltd., [1910] 2 Ch. 95, per Waiirlngton, J., at p. 102. 
Lt seems formerly to have been the practice to rofer questions of foreign Jaw to 
a master to report. Questions of Scotch law were so referred in Glover v. 
Strothoff (1786), 2 Bro. C. C. 33 ; Anstruther v. Adair (1831), 2 My. & K. 513 ; 
Williams v. Williams (1841), 3 Beav. 547 ; and JWCall v. M'ffall (1843), 2 Con. 
& Law. 184, but as to evidence of the Jaw of Scotland by affidavit, see Re 
Fitzyerald , Surman v. Fitzgerald , [1904] J Ch. 573, C. A. 

(r) 22 & 23 Yict. c. 63 ; and see p. 490, post. 

($) M'Cormick v. Garnett (1854), 5 L)e G. M. & G. 278, 0. A. 

(<) Spain (King) v. Machado (1827), 4 Russ. 225; Smith y. Gould , Hie Prince 
George (1842), 4 Moo. P. 0. C. 21 ; Pickering v. Stephenson (1872), L. R. 14 Eg. 
322 ; Male v. Roberts (1800), 3 Esp. 163, 

(a) Bristow y. Seqneville (1850), 5 Exch. 275 ; In the Goods of Bonelli (1875), 
1 P. D. 69; and Re Turner , Meyding y. llinchdijf, [1906] W. N. 27, per 
Kekewicii, J. 

(b) Re Todd , Shand v. Kidd (1854), 19 Beav. 582 (evidence as to Scotch law 
givon by a solicitor practising in Scotland rejected, and evidence required to be 
given by an advocate); Cartwright v. Cartwright (1878), 26 W. R. 684 (evidence 
of English barrister practising in Canadian appeals before the Privy Council held 
inadmissible to prove Canadian Jaw); R. v. Savage (1876), 13 Cox, C. 0. 178 
(Roman Catholic priest, who had on many occasions performed the marriage 
ceremony in Scotland, held incompetent to prove Scotch marriage law). On 
the other hand, in The Sussex Peerage (1844), 11 Cl. & Ein. 85, 134, H. L., a 
Roman Catholic bishop, who was hound in order to discharge his duties to make 
himself acquainted with the matrimonial law of Rome, was held competent to 
give evidence upon it as being peritm virtute officii; and see Vander Donclct v. 
Thellusson (1849), 8 0. B. 812 (merchant and stockbroker at Brussels, held 
capable of proving the Belgian law of negotiable instruments ) ; In the Goods of 
Dost Aly Khan (1880), 6 P. 1). 6 (Persian law proved by a secretary to the 
Persian embassy in London and the Persian minister at Vienna, it being shown 
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In giving evidence as to foreign law the witness may refer to 
authorities, laws, and treatises thereon, for the purpose of refreshing 
his memory and as part of the materials on which he bases his 
opinion (c), and is entitled to refer to and state the effect of any 
written law without being bound to produce a copy of it(d). 

If, however, the witness produces any text-book, decision, code, 
or other legal document, as stating or representing the foreign law, 
the court is entitled to deal with it hnd give the same effect to it as 
to any other portion of the evidence (e), and, in the event of con- 
flicting oral evidence being given, may itself examine the documents 
referred to, or construe the written law, and form its own conclusion 
thereon (/). 

677. The construction of a foreign document by the application 
to it of the foreign law when ascertained is for the judge, and not 
for the witness. Where a written contract is made in a foreign 
country, and in a foreign language, the court, in order to interpret 
it, must first obtain a translation of the instrunfent ; secondly, an 
explanation of the terms of art (if it contains any) ; thirdly,- evidence 
of any foreign law applicable to the case ; and fourthly, evidence of 


tliat all persons in tho Persian diplomatic sorvico wore required to bo thoroughly 
versed in Persian law) ; 1 a the Goods of Whitelegg, [1899] P. 2G7 (evidence of 
notary public, acquainted with the law of Chili, though not a Chilian lawyer nor 
practising in Chili, accepted with hesitation, to prove Chilian law) ; Cooper-King 
v. Cooper - King, [1900] P. 65 (ox-governor of IIong-Kong permitted to prove tho 
law of that colony); and Wilson v. Wilson, [1903] P. 157 (English barrister 
admitted to prove the Maltese marriage laws, of which ho had in the oxerciso of 
his profession mado a special study). In Laconv. Higgins (1822), 3 Stark. 178, 
French law was proved by a French vice-consul in London, but no question n$ 
to his qualification or competence appears from the report to have been raised. 
See also pp. 480, 481, ante. 

(e) The Sussex Peerage (1844), 1 1 Cl. &Fin. 85, 114 — 117, II. L. ; Nelson (Karl) 
v. Bridport (Lord) (1845), 8 Beav. 527, per Lord TjANODALE, M.R., at p. 538. 

(d) Pe Bode' s (Baron) Case (1845), 8 Q. B. 208,251, where the earlier cases 
are discussed. 

(«) See Concha v. Murrietta , De Mora v. Concha (18S9), 40 Ch. D. 543, C. A., 
per Lopes, L.J., at p. 554. 

(/) Craster v. Thomas , [1909] 2 Ch. 348, 357. In Linda v. Belisarto (1795), 1 
TIag. Con. 210, and Dalrymple v. Dalrymple (1811), 2 Hag. Con. 51, Lord 
Stowe ix followed this course. In Lacon v. Higgins (1822), 3 Stark. 178, 
AniiOTT, C.J., construing the French marriage code, expressed the opinion that 
the formalities prescribed were merely diroctory, but, after hearing further 
oral evidence, hold the contrary ; in Trimbey v. Vigwier (1834), 1 Bing. (n. c.) 
151, after hearing confiicting opinions from French advocates upon the French 
code, the court construed tho code itself ; in Bremer v. Freeman (1857), 10 Moo. 
P. O. C. 306, the Judicial Committee decided between the opposite opinions of 
French advocates by examining the decisions of French courts and the works 
of text- writers referred to in the argument ; in Prow&e v. European and American 

Steam, Shipping (Jo. (1860), 13 Moo. P. U. 0. 484, an Act of tho Legislative Council 

of India and rules as to navigation and compulsory pilotage being admitted, the 
court decided their proper effect and construction; see also United States of 
America v. McRae (1867), 3 Ch. App. 79 (construction of an American Act of 
Congress) ; Craster v. Thomas , supra (construction of Indian Succession Act, 
1865 (Act X. of 1865) ) ; Macdonald v. Macdonald (1872), L. R. 14 Eq. 60 (infer- 
ence from written opinion of a Scotch advocate on point of Scotch law not 
expressly stated in the opinion). See, however, Cocks v. Purday (1846), 2 Car. 
& Bar. 269, 270 ; The Sussex Peerage , supra ; and Nelson (Earl) v. Bridport (Lord) f 
supra , at pp. 534 — 539. 
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any peculiar rules of construction, if any such rules exist, by the 
foreign law. With this assistance the court must interpret the 
contract itself on ordinary principles of construction (g). 

678. In considering a question of foreign law, the court follows 
its own rules of evidence and procedure, and not those of the foreign 
country (h), and all questions which relate to the enforceability, as 
opposed to the validity, of a contract are matters of procedure, and 
therefore governed by the law of the tribunal in which the remedy 
is sought (i). In this connection it is to be observed that the pro- 
visions of the English Statutes of Limitation and of the Statute of 
Frauds are regarded as matters of procedure and evidence, and are 
applied, as part of the lex fori , to cases otherwise determined in 
accordance with the appropriate foreign law (k). 

679. Instead of deciding a question of the law of any part of the 
British dominions as a quostion of fact upon the evidence of 
witnesses, the court may have recourse to tho provisions of the 
British Law Ascertainment Act, 1859 (/). Under this Act the court 
may, if of opinion that it is necessary or expedient for the proper 
disposal of any action (m) pending before it to ascertain such law, 
remit a case stating the facts to one of the superior courts in sucli 
part of the British dominions for its opinion upon the law (n). The 
facts to bo stated in the case may be ascertained by the verdict of a 
jury or other competent modo, or may be agreed by the parties, or 
settled by sucli person or persons as may have been appointed by 
the court for the purpose in the event of the parties not agreeing (o). 
‘When the case has been prepared, the court or a judge thereof must 
approve it and settle the questions of law arising upon the facts 
stated, and the questions of law, together with the case, are then 
remitted to the court whose opinion is desired (j;). 

The court has a discretion whether it will send a case for the 


( g ) Di Sora y. Phillipps (1803), 10 Tl. L. Cas. 021, per Lord CRANWORTJf, 
at p. 633. Compare Stearine Kaarscn Fabriclz Gouda (Jo. v. Ueinfzmann (180-1), 

1>7 n Ti l TVY o \ Krt . -rr Q . . 7. v« . '/T, A, llunil 



according 

to a master for report is inaccurate (Di Sora v. Phillipps, supra, per Lord 
Chelmsford, at p. 641). 

(A) Appleton v. IiraylrooJc (Lord) (1817), 0 M. & S. 34; Yates v. Thomson 
(1835), 3 Cl. & Pin. 544, If. L. ; Clark v. MulUch (1840), 3 Moo. P. C. 252, 268 ; 
Fergusson v. Fyffe (1811), 8 Cl. & Pin. 121 ; and seo titlo Conflict of Laws, 
Yol. VI., pp. 302—308. 

1 i ) See title Conflict of Laws, Yol. VI., p. 302. 
k) Ibid,, pp. 306, 307. 

1) 22 & 23 Yict. c. 03 ; and see title Practice and Procedure. 
m) “ Action ” here includes every judicial proceeding instituted in any 
court, civil, criminal, or ecclesiastical (ibid., s. 5). 

(n\Ibid. f s. 1. 

(o) Hid. 

24 (case for opinion 
, 632 (case for opinion 

, , x , v _ Bo Q. J. & Sm. 517, 

C. A. ; Wilson v. Moore (1864), 12 W, E. 1137; and Eglirdon (Earl) v. Lamb 
(1867), 15 L. T. 657 (ca&OH ordored to bo sont fox* tho opinion of the Court of 
Session in Scotland) ; and Re Moses , Moses v. Valentine , [1908] 2 Ch. 235 (case 
for the opinion of the Transvaal court suggested but not sent). 
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opinion of another court or itself decide the question raised upon 
evidence ( q ). 

The court whose opinion is desired may hear the parties or 
counsel on the case, or may pronounce its opinion without so doing, 
and may take such further procedure as it thinks proper for pro- 
nouncing its opinion ( r ). Upon the opinion being pronounced a 
copy, certified by. an officer of the court pronouncing it, is given to 
each of the parties to the action requiring it (s), and any of the 
parties. may lodge the copy of the opinion with the court in which 
the action is pending, and move it to apply the opinion to the facts 
stated in the case (t). 

Tho opinion may be applied as a statement of the foreign law to 
the facts of the case, or be submitted to the jury with the other 
facts of the case as evidence, or conclusive evidence, as the court 
trying tho action may think fit, of the foreign law therein stated (a). 

The House of Lords and the Privy Council, in the event of an 
appeal thereto in the action, may review, adopt, or reject any such 
opinion pronounced by any court whose judgments aro respectively 
reviewable by them ( b ). 

Similar provisions are made by the Foreign Law Ascertainment Foreign Law 
Act, I8G1 (c*), for ascertaining the law of any foreign country or Ascertain- 
SUte with the Government of which this country may enter into a Acfc ' 
convention for the purpose, but, as up to the present no such 
convention has been made with any foreign Government, the Act 
cannot be applied. 

680. All proclamations, treaties, and other acts of state of any Colonial acts 
foreign State or of any British colony may be proved in any court ol state, 
of justice, or before any person having by law or by consent of 
parties authority to hoar, receive, and examine evidence, byproduct 
tion of a copy purporting to be sealed with the seal of the foreign 
State or British colony to which the original document belongs ( d ), 

By the Colonial Laws Validity Act, 1865 ( [e ), the certificate of the Colonial 
clerk or other proper officer of a legislative body in any colony, to statutes, 
tho effect that the document to which it is attached is a true copy 
of any colonial law assented to by the governor of such colony, or 
of any bill reserved for the signification of the pleasure of the Crown 
by the governor, is made prnnd facie evidence that the document so 
certified is a true copy of the law or bill, and, as the case may be, 
that the law has been duly and properly passed and assented to, or 
that the bill has been duly and properly passed and presented to 
the governor ; and any proclamation purporting to be published by 
authority of the governor in any newspaper in the colony signifying 
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(q) Lord v* CohHn (1860), 1 Drew. & Sm. 24, per Kindersley, V.-G. 
Or) British Law Ascertainment Act, 1859 (22 & 23 Viet. c. 63), 6. I* 
(s) Ibid., s. 2. 

(£) Ibid., s. 3. 

(a) Ibid . 

’ft) Ibid., s. 4. 

) 24 & 25 Viet. c. 11., 

f) Evidence Act, 1801 (14 & 13 Tict. c. 99), B. 7# 

>) 28 & 29 Viet. c. 63, s. 6. 
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the Crown’s disallowance of such law or assent to such bill is mado 
prima facie evidence of such disallowance or assent. 

Copies of Acts, ordinances, and statutes passed by the Legislature 
of any British possession, and of orders, regulations, and other 
instruments issued or made thereunder, are admissible in evidence 
in all courts of justice in the United Kingdom, if purporting to be 
printed by the Government printer (f). 

Sub-Sect. 3 .—Time. 

681. The almanack is part of the common law and established 
by statufco(<7), and the court takes judicial notice of the succession of 
years, months, and days (h), of the years of each sovereign’s reign 
and the years in the calendar to which they correspond (i), and 
of the days of the week upon which the days in the calendar 
fall (fc) . 

Any expression of time in Acts of Parliament, deeds, and other 
legal instruments .means, in the case of Great Britain, Greenwich 
mean time, and in the case of Ireland, Dublin mean time, unless 
otherwise specifically stated (l), but judicial notice is taken, if 
necessary, of the fact that a place lies east or west of Greenwich, and 
therefore has a different time from Greenwich time (m), though not 
of the times at which the sun rises and sets (n). 


STJB-SECT. 4. — Affairs of State, States of War and Peace, Foreign RuJers, 

Officers of State. 

682. The courts take judicial cognisance of the Government of 
the country and the great officers of state by whom it is carried 
on(o),of the order and course of proceedings in Parliament (p), 


(/) Evidence (Colonial Statutes) Act, 1007 (7 Edw. 7, c. 16), s. 1 (1). Tko 
Act applies to all such documents both prior ond subsequent to tho date on 
which it came into force (ibid.), and obviates Cie dilliculty which aroso in li . v. 
Brixton Prison (Governor), Ex parte Per cion, l (1007), 71 J. P. 148. This er*so, in 
so far as it decided that a colouial statute must be proved, is rendered obsolete 
by the Act. 

(g) R. v. Dyer (1703), 6 Mod. Hep. 41 ; Brough v. Parkings (170-1), 2 Ld. 
Raym. 992; Calendar (New Style) Act, 1750 (24 Goo. 2, c. 23); Calendar Act, 
1751 (25 Geo. 2, c. 30) ; see also title Time. 

(A) R. v. Brown (1828), Mood. & M. 163 ; Ifarvif v. Broad (1704), 2 Salk. 626. 

(») Holman v. Burrov » (1702), 2 Ld. Hay in. 791 ; R. v. Smith (1838), 2 
Mood. &R. 109; R. v. Pringle (1840), 2 Mood. & H. 276; Henry v. Cole (1702), 
2 Ld. Raym. 811. 

(k) Hoyle \. Cornwallis (Lord) (1720), 1 Stra. 387 ; Hanson v. Shackleton (1835), 
4 Bowl. 48 ; Pearson v. Shaw (1844), 7 I. L. R. 1. 

(/) Statutes (Definition of Time) Act, 1880 (43 & 44 Yict. c. 9). The words 
“sunset” and “sunrise” in the Local Government Act, 1888 (51 & 52 Yict. 
c. 41), s. 85 (1), are not expressions of time within tho meaning of tho Definition 
of Time Act, but mean the actual time of sunset and sunrise according to local 
and not Greenwich mean time (Cordon v. Cann (1899), 63 J. P. 324). See also 
title Time 

(m) Curtis v. March (1858), 3 II. & N. 866. 

(n) Collier v. Nokes (1849), 2 Car. & Kir. 1012; Tutton v. Darke , Nixon v. 
Freeman (I860), 5 H. & N. 64*7. 

(o) In Whaley v. Carlisle (1866), 17 I. C. L. R. 792, the court took notice that 
Lord Hawkesbury was foreign minister in 1803; and see R. v. Jones (1809), 2 
Camp. 131. 

(j?) Lake v. King (1668), 1 Wms. Saund. 131 b. 
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and of the commencements, prorogations, and sessions of Parlia- Sect. a. 

merits (q). Judicial 

They also take notice of the existence and titles of foreign States Notice, 
recognised by the British Government as independent (r), and of foreigT 
the territorial limits of their dominions (s). States. 


The status of a foreign ruler will be noticed by the court in 
accordance with the recognition afforded to him by the British 
Government (t). In order to inform itself upon such points the 
court will, if necessary, communicate with the proper Government 
authority in this country (a). 

Judicial notice will be taken of the fact that this country is at Existence of 
war with any other, whon such is the case (b), and of the existence tt * tateof war< 
of a state of war between other countries, when that fact is officially 
recognised by the Government of this country (c). 

Sob-Sect. 5. — Geography, 

683. The court takes judicial notice of the existence, extent, and Geography, 
geographical position of the British dominions and of the territory 
of foreign States ( <1 ) . 


(</) 11. v. Wilde (1G70), 1 Lev. 296; Dirt v. Rothwell (1697), 1 Ld. Baym. 210, 
34J. 

(r) Taylor v. Barclay (1828), 2 Sim. 213 ; United States of America v. Wayner 
(1<S67), 2 Oh. App. 582. The existenco find status of foreign States not so 
recognised are not noticed by the judges ( Berne {City) v. Bank of England, (1801), 

0 Yes. 317), but must be proved by evidence {Yrisarri v. Clement (1826;, 3 Bing. 
432). 

(s) Foster v. Globe Venture Syndicate , Ltd., [1900] 1 Ch. 811. 

It) Mighell v. Johore {Sultan), [1894] 1 Q. B. 149, 0. A. 

(a) In Foster v. Globe Venture Syndicate , Ltd., supra, the court applied 
for information to the Foreign Office ; in Mighell v. Johore {Sultan), supra , 
to the Colonial Office. In The Charkieh (1873), L. E. 4 A. & E. 59, in addition to 
communicating with the Foreign Office, the court had recourse to other sources 
of information for the purpose of determining the status of tho Khodivo of 
Egypt. Such a course, however, is incorrect, the answer of the appropriate 
Government Office alone being conclusive {Mighell v. Johore {Sultan), supra, per 
Lord Esuek, M.ll., at p. 158). 

(/>) B. v. l)e Berengtr (1811), 3 M. & S. 67 ; Alcinous v. Nigreu (1854), 
4 E. & B. 217. 

(c) It being the duty of the court to take notice of such facts as affecting the 
Government of tho country, it is submitted that the law is as stated in the text, 
although in Bolder v. Hunting field {Lord) (1805), 11 Yes. 283, Lord Eldon said 
during argument, “You would be obliged upon an indictment for a libel to 
prove that France is now at war with Austria, not as to the war with this 
country, the courts taking judicial notice of that with reference to our own 
country ; ” see also Thtlluson v. Cosling (1803), 4 Esp. 266. 

{d) In Cooke v. Wilson (1856), 1 0. B. (n. 8.) 153, Chowder, J., at p. 164, 
held that the court was bound to take notice of tho existence of tho colony of 
Victoria, and Ouesswell, J„ at p. 163, that it must recognise that that colony 
was out of England. In Birrell v. Dryer (1884), 9 App. Oas. 345, where the 
question was whether the words “ St. Lawrence ” in a policy of marine insurance 
included the Gulf of St. Lawrence, or were confined to the river of that name, 
Lord Blackburn said, at p. 352 : “ I think that the court should take judicial 

notice of the geographical position and general names applied to such districts 

as this, in short, of all that we see on the Admiralty chart of this part of 
the sea.** In Foster v. Globe Venture Syndicate , Ltd., supra , Far well, J. f 
held himself bound to take judicial notice whether a tract of land between tho 
Atlas Mountains and the river Nun was the territory of the tribes of Suss or 
of the Sultan of Morocco, and applied to the Foreign Office for information 
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8 eot. s. . Judicial notice is taken of the counties into which England and 

Judicial Wales are divided, and of those which are maritime counties, but 

Notice. not of the distance of one county from another, nor of the parti- 

Conntyltc, cular places situated within each county (e), unless such situation 

divisions. is recognised by statute (/), nor of the particular diocese within 

which any town is situated (</). 

A court of quarter sessions for a county takes judicial notice of 
the petty sessional divisions into which the county is divided ( h ). 

Sub-Sect. 6. — Notorious Facts . 

Notorious 684. Judicial notice is taken of various facts the universal 
facts notoriety or regular recurrence of which in the ordinary course of 

nature or business has made them familiar to the judges (i). 

upon the question. The Foreign Jurisdiction Act, 1890 (53 & 54 Viet. c. 37), 
e. 4, provides that any question ns to the existonco or extent of any jurisdiction 
of the Crown in a foreign country, arising in proceedings in a court in the 
British dominions or held under British authority, is to he submitted to the 
Secretary of State, whose decision for the purpose of the proceedings is final. 
It is to be observed that the pro vision sun dor which service of a writ of summons, 
or notice of a writ of summons, issuing out of the High Court may be allowed 
out of the jurisdiction assume a knowledge of geography in tho court. See, 
e.g., 11. S. 0., Old. 11, r. 5, under which, in such cases, tho court is required to 
limit a time for appearance, such time to depend on the placo or country whore 
or within which the writ is to bo served or the notice given. It is submitted, 
however, that tho court, in accordance with tho authorities as to English 
geography, will not, in general, take judicial notice of tho exact position 
of particular places abroad, or of their relative distances from ono another or 
from places in this country. In Kearney v. King (1819), ‘2 B. & Aid. 301, the 
court declined to take judicial notice that there was only one place named 
Dublin in the world, and therefore rofusod to construo an allegation in the 
declaration that a bill was drawn in Dublin as meaning drawn in Dublin in 
Ireland. 

(c) DeybeVs Case (1821), 4 B. & Aid 243, per Bayley, J., and Best, J. Tho 
court refused to take notice that Ivelchesior was in tho county of Somerset (R. 
v. Burridge (1735), 3 P. Wins. 439, 496) ; that tho Tower of London wns in the 
city of London ( lirune v. I Thompson (1842), 2 Q. B. 789) ; that Bedford Bow was 
in the county of Middlesex (Thorne v. Jackson (1846), 3 0. B. 661) ; that the hoard 
room of the llolborn Union Workhouse was in Middlesex (R. v. St. George , Blooms- 
bury ( Inhabitants ) (1855), 4 E. & B. 520) ; that llolborn might not bo in Surrey 
( Humphreys y. Budd (1841), 9 Dowl. 1000). In R. v. Sharpe (1838), 8 O. & 1 . 
43G, the court took notice that the county of Stafford was in England ; in R. v. 
St. Maurict ( FnhahitanU ) (1851), 16 Q. R 908, that tho city of York was tho 
county of a city, having, by statute, the same limits ; and in R v. Isle of Ely 
(Inhabitants) (1850), 15 Q. B. 827, that by statute tho Isle of Ely was a division of 
a county. In every statute passed after the year 1850 and before January 1st, 
1890, “ county” is to bo construed, unless the contrary intention appears, as 
including a county of a city and a county of a town (Interpretation Act, 1889 
(52 & 53 Yict. o. 63), s. 4). 

(/) 11. v. llolborn Union Guardians (1856), 6 E. & B. 715. 

ig) R . v. Sympson (1724), 2 Ld. Baym. 1379. 

(h) R. v. JVhittles (1849), 13 Q. B. 248, per Lord Denman, O.J., at p. 253. 

(?’) Thus, notice has been taken of the impossibility of predicting fortunes by 
reference to the aspect of the stars (Penny v. Hanson (1887), 18 Q. B. D.47«) ; of 
the great difference in the value of money in the years 1189 and 1868 (Bryant v. 
Foot (1868), L. B. 3 Q. B. 497, Ex. Ch.); of the position of the University of 
Oxford as a national institution created for the advancement of religion and 
learning (Oxford Poor Rate Case (1867), 8E. & B. 184) : and of the position of an 
undergraduate at college rendering it, primd facie t not unreasonable that he 
should require a watch (Peters v. Fleming (1840), 6 M. & W. 42). 
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The court takes notice of the usual period of gestation, so that Beot. 2. 

proof of non-access by a husband to his wife during the time Judicial 

within which a child of which she is delivered must, in the ordinary Notice, 
course of nature, have been conceived, is sufficient to establish the p eri( ^J 
fact that he was not the child’s father (fc). gestation. 

The ordinary nature of. young children, their tendency to do Mischievous 
mischievous acts, and their propensity to meddle with anything nature of 
which comes in their way, have on several occasions formed the children * 
Bubject of judicial notice ( l ), and it has been held reasonable and 
natural to expect that a horse should bite and kick one of his own 
kind (m), but not that he should so act towards a child (n). 

With regard to matters of business, the judges will take notice Ordinary 
of the usual hours during which the business of banking is carried course of 
on(o), and of tho nature and incidents of the employment of a buameB8 ' 
brokor on the London Stock Exchange (p). So, too, in questions 
relating to the publication of a libel, the court takes notice of the 
ordinary course of the business of tho post office and of the stamps 
of the post office upon lettors, and recognises, that the contents 
of a telegram are necessarily communicated- to all the clerks 
through whose hands it passes (q), and that a post-card is an 
unclosed document capablo of being read by the servants both of 
the post office and of the place at which it is delivered (r). 

Si/JJ-Sect. 7. — Official Seals and Signatures . 

685. Courts will tako judicial notice of the following seals: — Sealaof 

The Great Seals of the United Kingdom, and of England, Ireland, public office*, 
and Scotland (s ) ; tho Privy Seal (a) ; the Wafer Seals (Groat and 


(k) R. v. Luffic (1807), 8 East, 193; Jleathcote's Divorce Bill (1 S51), 1 Macq. 
277, II. L., where non-access until within a fortnight, and six lunar months and 
one woek of tho birth, respectively, were proved; Bosvi/ev t A.-G. (1887), 12 
P. I). 177, 178 ; and see title Husband and Wife. 

(/) See Lynch v. Nurdin (1841), 1 Q. 13. 29; Williams v. Eady (1893), 10 
T. L. B. *11, 0. A., per Duett, M.B. ; Sullivan v. Creed , [1904] 2 I. B. 317, 
C. A. ; Cooke v. Midland Great Western Railway of Ireland , [1909] A. C. 229, 
per Lord Atkinson, at p. 237. 

(m) Lee v. Rilen (1805), 18 0. B. (n. s.) 722 ; Ellis v. Loftus Iron Co. (1874), 
L. B. 10 0. P. 10. 

( n ) Cox v. Burbidge ( 1 8G3), 13 C. B. (n. 3.) 430. 

(o) Seo Barker v. Gordon (1806), 7 East, 385 ; Elford v , Teed (1813), l M.&S. 
28; Jameson v. Swiuton (1810), 2 Taunt. 224; Wilkins v. Jadis (1831), 2 
B. & Ad. 188. 

(p) Johnson v. Kearley , [1908] 2 K B. 514, C. A., per Pletchek Moulton, 
L.J., at p. 528. 

((f) Williamson v. Freer (1874), L. B. 9 0. P. 393. 

(r) Robihfun v. Jones (1879), 4 L. B. Ir. 391, approving and following 
Williamson v. Freer, supra; Sadgrove v. Hole , [1901] 2 K. B. J, 0. A. In 
practice the judges, no doubt, make use of their own private knowledge and 
experience of* many matters of which, if in issue in an action, they would not 
take judicial notice. Thus, in Bpeaking of the evidence given to support an 
alleged custom governing dealings between brewers and distillers, in the course 
of which Messrs. Meux & Co. were referred to, James, V.-C., is reported to 
have said that he might take judicial notice that they were very large brewers 
in London {Daun v. City of London Brewery Co. (1869), L. B. 8 Eq. 155, 164k 

(a) Melville's {Lord) Case (1806), 29 State Tr. 550. 

(a) Lane's Case (1586), 2 Co. Bep. 16 b, 17 b. 
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Shot. 9. 

Judicial 

Notice. 


Seals of 
persons 
authorised to 
administer 
oaths. 


Corporate 

bodies. 


Privy) (b ) ; the Seals (Great and Privy) of the Duchies of Corn- 
wall (( c ) and Lancaster (d) ; the Seal of the Corporation of London (<?); 
the Seals of the old Superior Courts of Justice, the old Admiralty 
Court (/), and any other court authorised by statute to use a sealX#), 
(?.//,, the Probate (/<), Divorce ( 0 , and Bankruptcy Courts, and those 
of the judge and registrars of the last-named (fc) ; the seals of the 
Central Office of the Royal Courts of Justice, and its various 
departments (l ) ; those of the various District Registries ( m ), the 
Enrolment Office in Chancery (w), the County Courts (o), and the 
Court of the Vice-Warden of the Stannaries (p). Moreover, many 
public offices and bodies are authorised by statute to use distinc- 
tive seals, which are directed either to be noticed judicially, or 
to be received in evidence without proof of genuineness, e.g., the 
seals of the Patent ( q ) and Record (r) Offices, and of the Local 
Government Board (s) and the Board of Education ( t ). 

With regard to affidavits and similar documents required for the 
purpose of any court or matter in England, but sworn in any place out 
of England, judicial notice will be takon of the seals of any person 
authorised (otherwise than by the law of any foreign country) to 
administer oaths therein. Such persons are, in Scotland and 
Ireland, the Channel Islands, or His Majesty’s dominions, whether 
colonial or foreign, any court, judge, notary public, or other duly 
authorised official; and in foreign countries the various British 
diplomatic and consular agents (n). 

On the other hand courts will not take judicial notice of the seals 
of the Bank of England (x), nor of corporations (77) (other than that 
of London (z)); nor, perhaps, of county councils, unless expressly 
so provided (a). 


(b) Crown Office Act, 1877 (40 & 41 Viet. c. 41), «. 4. 

M Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. c. 49), s. 2. 

(d) Taylor, Law of Evidence, 10th ed., s. 6. 

(e) Doe d. Woodma&s v. Mason (1793), 1 Esp. 53. 

(/) Tooker v. Beaufort (175G), Say. 297 ; Green v. Waller (1703), 2 Ld. Rum. 
891, 893. 

(7) Doe <1. Duncan v. Edwards (1839), 9 Ad. & El. 554. 

(//,) Court of Probate Act, 1857 (20 & 21 Yict. c. 77), s. 22. 

(i) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. So), s. 13. 

(/c) Bankruptcy Act, 1883 (46 & 47 Viet., c. 52), s. 137. 

(l) R. S. C., Ord. 61, rr. 6, 7. 

(m) Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 61. 

(n) Petty Bag Act, 1849 (12 & 13 Viet. c. 109). 

(o) County Courts Act, 1888 (51 & 52 Yict. c. 43), s. 180. 

(p) Stannaries Act, 1836 (6 & 7 Will. 4, c. 106), s. 19. 

(7) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 64. 

(r) Public Record Office Act, 1838 (1 & 2 Yict. c. 94), s. 1 1. 
h) Local Government Board Act, 3871 (34 & 35 Viet. c. 70), s. 5. 

($) Board of Education Act, 1 899 (62 & 63 Yict. c. 33), s. 7. 

(u) R. S. C., Ord. 38, r. 6 ; Commissioners for Oaths Act, 1889 (52 53 

Viet. c. 10), ss. 3, 6, extended by the Commissioners for Oaths Act, 1891 
(54 & 55 Viet. c. 50), s. 2. The court does not recognise the consular agent of 
another country {In the Goods of De Salazar (1873), 21 W. R. 776). 

(®) Doe d. Bank of England v. Chambers (1836), 4 Ad. & El. 410. ' 

( y ) Ibid. 

(z) See p. 486, ante. 

(a) Taylor, Mw of Evideace, 10th ed.,s, 1 % As to a document which ought 
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686. Courts will take judicial notice of the following signa- 
lures i— 

Eoyal Sign Manual, and the signatures of the principal 
Secretaries of State (c) ; those of the judges of the superior courts 
to any judicial or official document ( d ), of the judges and registrars 
in bankruptcy (<?), of the examiners (/’), and, with respect to company 
matters, of any officer of the Courts of Chancery and Bankruptcy in 
England and Ireland, or of Session in Scotland, or of the Registrar 
of the Stannaries (g). So, also, the signatures to affidavits etc. of 
the various persons mentioned as authorised to administer oaths 
in places out of England (h), as well as those of a colonial 
notary (i), or of a foreign notary to a protest abroad of a foreign 
bill (/c), though not to an affidavit ( l ). 

It has been said, however, that the signatures of the Lords of the 
Treasury (m) will not be judicially noticed, nor, apparently, will those 
of the Attorney-General, or Public Prosecutor (n). 

Sect. 8. — Presumptions. 

Sub-Sect. 1 .—In Cenaal. 

687. Whore facts are not proved directly, but are inferred with 
more or less probability from facts that have been so proved, the 
inference is called a presumption of fact, or preesumptio hominis . 

The practical necessities of a trial, however, often oblige the 
court to treat as established some fact of which there has been 
given either no evidence at all, or evidence whose probative force 
depends, not on its own power to carry conviction to the mind 
of a jury, but on a rule of law giving it such force. Such rules 
are called presumptions of law. Of these, some do not permit 
evidence of a contrary tendency to be given, and are, therefore, 
called irrebuttable, conclusive, or absolute presumptions, or prcc- 
sumptiones juris ct dc jure . Others take effect primd facie , but may 
be displaced by evidence, and are called rebuttable, conditional 
inconclusive, or disputable presumptions, or preemmptioncs juris. 

In some cases the same rule has, at different periods of its 
history, been treated as a presumption of fact, a rebuttable 
presumption of law, an irrebuttable presumption, or a rule of 
substantive law (o) ; and the remedy, if any, open to a party to 


to have been sealed but could not bo owing to there being no official seal, see 
lie Court Bureau, Ltd., [1891] W. N. 9. 

(c) Mighdl y. Johore (Sultan), [1894] 1 Q. 11. 149, C. A. 

(d) Evidence Act, 1845 (8 & 9 Viet. o. 118), s. 2 (Iilades v. Lawrence (1874), 
L.B. 9Q.B 374. 

(c) Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 137. 

/) R. S. U., Ord. 37, r. 18. 

Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 225. 

(A) See p. 496, ante. 

(t] Brooke v. Brooke (1881), 17 Ch. D. 833 (Nye v. Macdonald (1870), L. R. 3 
P. 0. 331, 343 ; Re Davies , Davies v. Atkinson , [1909] W. N. 212. 

(&) Gheemer v. Noyes (1815), 4 Camp. 129. 

(Z) Re EarVs Trust (1858), 4 K. & J. 300, 0. A. 

(w) R. v. Jones (1809), 2 Camp. 131, 

In) R. y. Turner , [19io] 1 K. B. 346, 0. 0. A. 

(o) See Thayer on Evidence, 1898, pp. 323, 324, “We find the rule about 
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Evidence. 


Sect. 3. 
Presump- 
tions. 


Effect of 
presumption 
of Iaw. 


whose detriment the rule has been disregarded has varied 
accordingly. 

688 . A presumption of fact is an inference which a jury, or a 
judge when an action is being tried without a jury, in their discre- 
tion, may or may not draw ; a rebuttable presumption of law is a 
legal rule to be applied by the court, in the absence of conflicting 
evidence ; while between an irrebuttable presumption and a rule of 
substantive law the difference is often a mere matter of terms (p). 

The nature of a presumption of law is that the court treats as 
established some fact of which no evidence has been given, and 
when rebuttable, it can have no weight capable of being put in the 
balance against opposing evidence which is believed. It does not 
follow that such a presumption may be rebutted in every case by 
any evidence, however slight. The robutting evidence is to be 
considered on its merits : its credibility is neither increased nor 
diminished by the existence of the presumption; but, if it is 
believed, the presumption is displaced. Wliero, howover, two 
rebuttable presumptions of inconsistent character arise, they 
neutralise each other, and the matter must be decided on the 
evidence actually adduced (a). The chief effects of rebuttable pre- 
sumptions of law are to determino the incidence of the burden of 
proof, and to prove negative assertions, which very ofton can be 
established in no other way ( b ). 


Sub-Sect. 2 . — Con cl usive . 

Conclusive 689 . Irrebuttable presumptions of law are a small and unsatis- 
presumptions. factory class, and almost all the rules which have at various times 
been regarded as such are now treated either as rebuttable (c) or as 
belonging, not to the domain of evidence, but to that of substantive 


a seven years’ absence (i.) coining into existence in the form of a judicial 
declaration about what may or may not fairly be inferred by a jury in the 
exercise of their logical faculty ” (presumption of fact) . . . “ (ii.) passing 
into the form of an affirmative rule of law requiring that death be assumed 
under the given circumstances ” (rebuttable presumption of law) ; and at p. 317 
it is shown that “ The familiar doctrine about prescription used to be put as an 
ordinary rule of presumption ; in twenty years there arose a primd facie case of 
a lost grant or of some other legal origin. The judges at first laid it down that, 
if unanswered, twenty year3 of adverse possession justified the inference, then 
that it ‘required the inference,’ it was the jury’s duty to do what they 
themselves would do in settling the same question, namely, to find the fact of 
the lost grant; and at last this conclusion was announced as a rule of the law 
of property, to be applied absolutely.” 

(р) E.g. } the rule that a child under seven cannot commit a crime may ho 
classed indifferently under either head. As to this presumption and the rebut- 
table presumption that a child between seven and fourteen has no animus malm , 
see title Criminal Law and Procedure, Vol. IX., p. 239. 

(o) 11. v. Wiltshire (1881), 6 Q. 13. 1). 386, 0. 0. It. In Jayne v. Price (1814), 
5 Taunt. 326, it was said by Heath, J., that “ a presumption may be rebutted 
by a contrary and stronger presumption ” ; but this, apparently, refers to pre- 
sumptions of fact, as in that case it had been left to the jury to draw the proper 
inference from tho evidence. 

(J) Over v. Ilarwood , [1900] 1 Q. B. 803, per Channell, J. 

(с) E.g.y the presumption that a child born of a married woman is legitimate 
used to be regarded as indisputable (Co. Lifct. 21 J a), but it maynoWbo rebutted 
(see p. 504, 
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law (d) m Thus, the rule that ignorance of the law does not excuse, 
or relieve from the consequences of, a crime, or from liability under 
a contract, has sometimes been expressed as an irrebuttable pre- 
sumption that every person who is subject to the law is acquainted 
with it (e). 

Sub-Sect. 3.-- Rebuttable. 


Sect. 3. 
Presump- 
tions. 


690. The most important of the rebuttable presumptions of Rebuttable 
law are those relating to innocence, intention, death, marriage, presumptions, 
legitimacy, and the regularity and validity of official acts and 
documents. 


691. There is a general presumption that all acts and conduct are in Presumption 
accordance with law and morality. A party, therefore, who charges o£ innocence - 
another with any description of wrong-doing must always give at 
least primd facie evidence of guilt before the party accused can be 
called on for an answer (/). The sufficiency of the evidence of 
guilt is, of course, a further question; and, in •general, the more 
serious the charge, the more clearly must it be proved (</.). Thus, 
to justify a conviction for crime, the jury must be satisfied of the 
guilt of the accused beyond any reasonable doubt {li); while, in 
civil cases, they may act on a mere preponderance of probability ( i ). 

Persons botwcon the ages of seven and fourteen are presumed 
innocent of criminal intent, but if such intent be proved, then 
malitia si^pleb (ctatem(k). Homicide, however, will be presumed 
to be felonious, unless the contrary appears (/). 

Where intention is material, it is usually, though not invariably, Intention, 
presumed that a man intended the natural and probable conse- 
quences of his acts ( m ). 


(»/) ti.fj., as to tho rebuttable picBuniption of valid delivery of a bill in favour 
of a holder in duo course, see Bills of Exchange Act, 18S2 (45 & 40 Viet c. Gl), 
s. 21 (2) ; as to the so-called irrebuttable presumptions that a child under 
sevon cannot be guilty of criino, and that a boy under fourteen cannot commit 
rape, soo title Criminal Law and Procedure, Vol. IX., pp. 239, 389, uote('jr). 

(e) Br' tt v. lUgden (1568), 1 Plowd. 810, 313 ; Mild, nay's Case (15S4), 1 Co. Rep. 
175 a, 177 b ; Bilbie v. Lnmley (1802), 2 East, 469 ; Stevens v. Lynch (1810), 12 
East, 38; 72. v. E$op (1836), 7 C. & P. 456 ; Martindale v. Falhicr (1816), 2 
C. B. 706 ; 72. v. Tewkesbury Corporation (1808), L. R. 3 Q. B. 629 ; 72. v. Coote 
(1873), 9 Moo. P. O. C. (n. s.) 463. 

(/) 72. v. Burdett (1820), 4 B. & Aid. 95 ; Williams v. East India Co. (1802), 
3 East, 192 (where omission to give a certain notice amounts to a crime, tnere is 
a presumption that tho notice was given, so as to put the burden of proof on the 
party denying tho notice). But soo Huggins v. Ward (1873), L. R. 8 Q. B. 521 ; 
Over v. Harwood , [1900] 1 Q. B. 803 (breach of tho duty to notify a child’s 
vaccination will not bo prosumed, therefore absence of such notification is 
primd facie evidence of non-vacoination) ; Lord v. Lord> [1900] P. 297 (co- 
respondent to a divorco petition presumed not to know that tho respondent was 
married). As to evidence of a broach of covenant involving forfeiture of a 
lease, see T deman v. Portbury (1870), L. R. 5 Q. B, 288, Ex. Ch., and title 
Landlord and Tenant. 

(g) 11 y. Hobson (1823), 1 Lew. C. C. 261, per Holroyd, J. 

(h) 72. v. White (1865), 4 F. & F. 383. 

(t) Cooper v. Slade (1858), 6 H. L. Cas. 746, per Wtlles, J., at p. 772. 

(&) See title Criminal Law and Procedure, Vol. IX., pp. 239, 240. 

(2) 72. v. Cavendish (1873), 8 I. R. C. L. 178, C. 0. R. ; and see title Criminal 
Law and Procedure, Vol. IX., p. 570. 

( m ) See title Criminal Law and Procedure, Yol. IX., pp. 236, 389, note (y); 
72. v. Burdett , supra . 
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692. With regard to human life, there is no presumption of latf 
by which the fact that a particular person was alive on a given date 
can be established, it being in every case a question of fact for the 
jury, or judge sitting as such (?i). As to death, on the other hand, 
there exists an important presumption, for if it is proved that for a 
period of seven years no news of a person has been received by 
those who would naturally hear of him if he were alive (o), and 
that such inquiries and searches as the circumstances naturally 
suggest have been made, there arises a legal presumption that he 
is dead (p). There is no legal presumption, however, either that 
he was alive up to the end of that period ( q ), or that he died at any 
particular point of time during the seven years (?’)• And if it be 
necessary to establish that a person, who, after the lapse of seven 
years, is presumed to be dead, died at any particular date within 
that period, this must be proved as a fact by evidence raising that 
inference, e.g ., that when last heard of he was in bad health, or 
exposed to unusual perils, or had failed to apply for a periodical 


(n) Re Phene’s Trusts (1870), 5 Oh. App. 139; Re Aldersey , Gibson v. Hall, 
[1905] 2 Ch. 181 ; Benson v. Olive (1731), 2 Stra. 920 (even aftor sixty years) ; 
R. v. Wiltshire (1881), G Q. B. D. 360, O. 0. R. (after twelve years) ; li. v. Jones 
(1883), 15 Cox, C. 0. 284, C. C. R. (after seventeen 3 r ears). 

(o) As to what constitutes news of a person, see Prudential Assurance Co. v. 
JCdmonde (1877), 2 App. Cas. 487, where tho House of Lords was equally divided. 

(p) Wills v. Palmer (1904), 53 W. R. 169 ; Re Bowden (1904), 21 T. L. R. 
13 ; Re Callicott, [1899] P. 189. A person who marries again, whoso wifo or 
husband has beon absent for soven years and has not been known by such 
person to be living, cannot be convicted of bigamy; see title Criminal Law 
and Procedure, Vul. IX., p. 533. 

f (7) Nepean v. Doe d. Knight (1837), 2 M. & W. 894, Ex. Ch., see especially 
per Lord Denman, C.J., at p. 913; Re Phene's Trusts , supra; Re, Aldersey , 
Gibson v. 1 Jail, supra ; Re Bonham’s Trusts (1867), 37 L. J. (air.) 205 
(discharging tho order made in S. C., L. R. 4 Eq. 4l6, upon a presumption 
that life continues for seven years from last news of a person) ; R. v. 
J.umley (18G9), L. R. 1 0. C. R. 19G (a question of fact for the jury whether 
a person was alive four years after hG was last heard of) ; Re Rhodes , Rhodes 
v.' Rhodes (1887), 3G Ch. D. 58G (disapproving Re Westbrook's Trusts , [1873] 
W. N. 167); In the Goods of Matthews, [1898] P. 17. The following state- 
ment of the rule, therefore, cannot now be accepted: “The presumption 
of the duration of life, with iespectto persons of whom no account can be given, 
ends at the expiration of soven years from the time when they were last known 
to be living” ( Doe d. George v. Jesson (1805), 6 East, 80, per Lord Ellen - 
borough, C. J., at p. 85) ; nor can the case ( Hopewell v. De Pinna (1809), 2 
Camp. 113) decided in accordance with such statement. 

(r) Nepean v. Doe d. Knight , supra ; Re Phene’s Trusts , supra ; In the Goods 
of IIow (1858), 1 Sw. & Tr. 53 ; In the Goods of Peck (1860), 29 L. J. (r. M. 
& a.) 95; In the Goods of Smith (1861), 2 Sw. & Tr. 508; Dunn v. Snowden 
(1862), 2 Drew. & Sm. 201 (the marginal note is inaccurate in saying that 
a person presumed dead under the rule as to seven years’ absonce “must be 
taken to have lived to the end of the seven years ” (Thomas v. Thomas (1864), 2 
Drew. & Sm. 298, per KlNDERSLEY, V.-0., at p. 302) ) ; In the Goods of Turner 
(1864), 3 Sw. & Tr. 476; Re Lewes’ Trusts (1871), 6 dh. App. 356 ; Re Rhodes , 
Rhodes v. Rhodes , supra; Re Aldersey , Gibson v. Ball, supra; In the Goods of 
Winstone , [1898] P. 143 (grant of letters of administration to remain in registry 
to end of the seven years). Re Tindall’s Trust (1861), 30 Beav. 151, seems not 
to have been seriously argued, and to be inconsistent with the leading cases. 
On an application for leave to presume death it is essential that the applicant 
should state a belief that the death occurred on or after the alleged date (In the 
Goode of Hurhion, [1898] P. 27 ; Re Jackson (1903), 87 L. T. 747). 
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payment upon which he was dependent for support («). While, Sect. 3. 
where a party's case depends on establishing that a given person, Presump- 
who is presumed to be dead, was alive or dead at a particular time tions. 
within the seven-years period, and there is no evidence at all on the " 
subject, success or failure will depend on the incidence of the 
burden of proof (£). A legatee, for example, now presumed to be 
dead, may have disappeared less than seven years before the death 
of the testator, and no evidence may be forthcoming as to the date 
of his death. The party, then, on whom lies the burden of proving uf e and 
either that the legatee died before, or that he survived, the testator death, 
will fail to make out his case (a). It seems, however, that where a 
settlement contains a trust for a person named, that person must, 
in proceedings based on the trust, be taken, until the contrary is 
shown, to have been in existence at the date of the settlement (b). 

The presumption of death, it is to be observed, will not arise in 
the mere absence of evidence with regard to the person whose life 
is in question, for, when it has been shown th^t ho was alive at 
some particular date, it is open to the jury to find that he continued 
alive (c), unless there is sufficient reason for the presumption 


(s) Webster v. Birchmort (1807), 13 Yes. 362 (J. II. not heard of for twenty- 
three years. When lie last appeared ho was in a very bad state of health, and 
was to have returned in six months. Death within six years from last news 
was presumed) ; Dowley v. Winfield (1844), 14 Sim. 277 ; Lakin v. Lakin (1865), 
34 Denv. 443, per Romilly, M.R., at p. 450 ; Re Beasney's Trusts (1869), L. R. 7 
Eq. 498; Re Henderson's Trusts (1868), cited in L. R. 7 Eq. 500 ; Hickman v. Up&all 
(1875), L. R. 20 Eq. 136 (a person dependent on quarterly payments made his 
last application for such payment in March ; he was presumed to have diod soon 
after tho June payment became due); Patterson -v. Black (1780), 1 Park 
on Insurance, 8th ed\, 920 (7th ed., 614) ; Watson v. King (1815), 1 Stark. 121 ; 
Jl. v. Twyniuy , Gloucestershire ( Inhabitants ) (1819), 2 B. & Aid. 386 (a soldier 5n 
active service); Sillick v. Booth (1841), 1 Y. & C. Ch. Cas. 117; Ommaney v. 
titilwell (1856), 23 lloav. 328 (decision on probabilities as to a member of Sir 
John Eranklin’s expedition). A ship left port, and was never heard of again. 
She encountered a violent storm tho day after she sailed. A man on board was 
held to have died within two days of sailing (Re Rhodes, Rhodes v. Rhodes (1887), 
36 Ch. D. 580, ex rel. Noktu, J., citing a case, in which he was counsel, decided 
by James, V.-C., at p. 591); In the Goods of Connor (1892), 29 L. B. Jr. 261 
(child, born in 1868, who was motherless in Paris during the siege, presumed as 
a fact to have died before 1872). 

(<) Lambe v. Orton (1859), 8 W. R. Ill ; Re Green's Settlement (1865), L. R. 1 
Eq. 288; Re Lcives ’ Trusts (1871), 6 Ch. App. 356; Re Walker (1871), 7 Ch. App. 
120, followed in Re Benjamin , Neville v. Benjamin , [1902] 1 Ch. 723. 

(a) The case given by way of illustration in the text arose in Thomas v. 
Thomas (1864), 2 Drow. & Sm. 298 ; and in Re PhenPs Trusts (1870), 5 Ch. App. 
139. In the former, the onus lay on the next of kin, who failed in the action 
through inability to prove tho pre-decease of the legatee ; iii the latter, 
the onus lav on the representatives of the legateo, whose survival they 
were unable to prove, and therefore failed, although the two cases, therefore, 
seom to be governed by the same principle the head-note in Re Phene's Trusts , 
supra, states that that case overruled Thomas v. Thomas , supra . See, further, In 
the Goods of Nicholls (1872), L. B. 2 P. & D. 461 ; Elliott v. Smith (1882), 22 
Ch. D. 236 (testator and a legatee both drowned in tho Princess Alice). 

(b) Re Corbishley* s Trusts (1880), 14 Ch. D. 846, 

(c) JL v. Wiltshire (1881), 6 Q. B. D. 366, 0. C. E. (W. was convicted of bigamy 
in 1868. There was no evidence other than the conviction to show that W.’s 
then wife was alive in 1868, and no evidence that she continued alive thereafter ; 
nevertheless it was a question for the jury whether she was still alive in 1880) ; 
U. v. Jam (1883), 15 Cox, C. 0. 284,0. 0. R. (J. married in 1865, and lived with hi* 
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Evidence. 


Sect, 3. 0 f death coming into force (d). Once, however, this does come into 

Presump* force, then, although the presumption does not fix the date of death, 

tions. yet it raises a legal inference that such person died at some date 

within that period, and so displaces any presumption of fact that 
life continued for the whole of the seven years ( e ). 

The presumption of death, however, even where it arises, is 
not always applied in a uniform manner. Thus, in an action by 
a lessor, or reversioner, to recover an estate dependent on a life, the 
presumption of the death of the cestui que vie will arise on the mere 
Life and proof of his absence for seven years (/). While, where an applica- 

dcath, lion for the payment of funds out of court is made upon presumption 

of death, advertisements for the missing person must have been 
issued, in addition to the making of proper inquiries^). On the 
other hand, as against the Commissioners for the Reduction of the 
National Debt, death will not be presumed at all, but must be proved 
by evidenco (h). 

The presumption of death has been thought to be confined to 
cases where there are in evidence no circumstances which afford 
ground for a different conclusion ; and it has accordingly been 
held to have no application to the case of a person who would have 
been unlikely to communicate with his friends (/). More recent 
decisions, however, appear to throw doubt on this restriction (Jr). 

wife; but liow long, or when they separated, or whether she was still alive, or 
what ho knew as to hor continued existence, woro not shown. He was con- 
victed of bigamy in 1882); R. v. Haroorne ( Inhabitants ) (1835), 2 A(l. & El. 
540 (tho writer of a letter, dated 17th March, taken to bo alive on the following 
1 1 th April). Put the presumption is of fact, not of law ( R . v. Twyning, Gloucester- 
shire ( Inhabitants) (1819), 2 B. & Aid. 386 (AY. enlisted for a soldier, went abroad on 
active service, and was never again heard of. Uis wife, about a year after his 
departure, married again. Tho second marriago held to ho valid), explained in 
Lapslcy v. Grierson (1848), 1 II. L. Cas. 498, 505). In JVilson v. Hodges (1802), 
2 East, 312, Lord Ellenuouough, C.J., following tho old case of Throgmorton 
v. Walton (1C24), 2 Boll. llep. 461, hold that 11 where the issuo is upon the life 
or death of a person once shown to he lining, the proof of the fact lies on the 
party who asserts the death.’* But as he based that proposition upon tho 
principle “that tho presumption is that the party continues alive until the 
contrary he shown,’ * it must be received subject to the later decisions. 

(d) l)oe d. Frances v. Andrews (1850), 15 Q. B. 756 (tho more fact that no 
witness called has heard of the person in question is not sufficient to raise the 
presumption); Doe d. Lloyd v. DcalHn (1821), 4 B. & Aid. 433 (unanswered 
evidence that a ton ant for life had not boon seen for fourteen years by a person 
who was not related to him, but resided in tho neighbourhood, raised tho pre- 
sumption of death) ; Re Greed (1852), 1 Drew. 235 (effective inquiry must be 
made before the presumption will arise); M’ Mahon v. M 1 Elroy (1869), 5 I. B. 
Eq. 1. 

{e) Penne/ather v. Per.nef other (1872), 6 I. R. Eq. 171, is, perhaps, incon- 
sistent with the text. A son went abroad, and a month later his father died. 
The son was never again heard of, hut tho Vice-Chancellor prosumed, as a fact, 
that ho survived his father. 

(/) Stat. (1666) 18 & 19 Car. 2, c. 11. 

Iff) Re Alims Legacy (1867), 17 L. T. 60. 

(h) Woodhouselee ( Lord ) v. Dadrymple (1861), 4 L. T. 455, O. A. 

(t) Watson v. England (1844), 14 Sim. 28 (a girl of seventeen ran away from 
home ; four years later she wrote to hor sister that she was going abroad. 
Nothing more was heard of her. No ground for tho presumption of death after 
•even years); Bowden v. Henderson (1854), 2 Sm. & (5. 360. 

{k) WiUyams v. Scottish Widows Fund Life Assurance Society (1888), 62 J, P. 
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Where several persons perish in the same disaster, there is, in sect. 3 . 
the absence of evidence on the point (l), no presumption as to the Presump- 
order in which they died, or that they died at the same time (m). tions. 

The onus probandi lies on the party who asserts survival, or 
concurrent decease, or pre-decease (n). 

Where legal rights, dependent on the fact, or date, of the Life and 
death of a person have to be adjudicated, and such fact or date 
cannot be determined on evidence or presumption, and the 
question cannot be solved by the incidence of tho burden of 
proof, the court will make the best order that it can in tho 
circumstances (o). 

With regard to trustees, it has been held that they must guide 
themselves by the presumption of death, in the same manner as a 
court of law would do ( p ). 


471 ; Wills v. Palmer (1904), 53 W. R. 169 (in each of -which cases tho death 
was presumed after seven years’ absonco of a man who, under tho circumstances, 
was not likely to communicate with friends). * 

( l ) Broughtons . Randall (1596), Oro. Eliz. 502*(of two men who were' “hanged 
in one cart,” ono was found to havo survived the other, from movements of tho 
limbs, etc.). 

{in) Wing v. Angrave (1860), 8 II. L. Cas. 183 ; Underwood v. Wing (1855), 4 
l)e G. M. & G. 633; Hitchcock v. Beardsley (1738), West temp. Hard. 445 (husband 
and wife) ; Mason v. Mason (1816), 1 Mor. 30S (father and son) ; In the Quods of 
Wainwright (1858), 1 Sw. & Tr. 257 ; In the Goods of Eirart (1859), 1 Sw. & Tv. 
258 (husband and wife) ; Wollaston v. Berkeley (1876), * Oh. D. 213 (husband 
and wife) ; Di the Goods of Alston , [1892] P. 142 ; In the Goods of Johnson (1897), 
78 Ij. T. 85 ; In the. Estates of Bruce (1909), 26 T. L. R. 3S1 ; In the Goods of Beynon , 
[1901] P. 141. In the following casos, presumptions as to commorii nfes were 
adopted, but it is to bo obsorved that they were decided in the ecclesiastical 
courts, and under tho influence of tho civil law (as to the extensive use of pre- 
sumptions in that system, see Thayer on Evidence (cd. 1898), pp. 311—315) 
Presumption that the parties died at tho same moment ( Wright v, Nelherwood 
(1793), 2 Salk. 593, n. (6th ed. by Evans) ; Taylor v. Dip lock (1815), 2 Phillim. 
261 ; Sattei'thwaite v. Powell (1838), 1 Curt. 705). Presumption that husband 
survived wife {Colvin v. Procurator -General (1827), 1 Hag. Ecc. 192 ; In the Goods 
of Sehvyn (1831), 3 Hag, Ecc. 748; In the Goods of Murray (1837), 1 Curb. 
696). 

kn) Wing v. Angrave, supra ; Barnett v. Titgwell (1862), 31 Boav. 232. 

\o) Bailey v. Hammond (1802), 7 Yes. 590 (payment ordered on a recognisance 
to refund in the event of a claim) ; Cuthhcrt v. Barrier (1847), 2Ph. 199 (succes- 
sive orders in respect of a fund in court to answer an annuity to a person who 
had been heard of since 1815); Re Milcham’s Trust (1852), 15 lleav. 507 (M. 
transported for seven years in 1S38. He fulfilled the period of his sentence, 
but no more was known of him. His children claimed a fund to which they 
were entitled on his death. No order as to capital : future dividends to be paid 
to the applicants on their undertaking to refund if M. should prove to be 
alivo); Danhy v. Danhy (1859), 5 Jur. (n. s.) 54 (a young man, who was likely 
to correspond with his triondR, wont abroad in delicate health, and had not 
been heard of lor some yoars. A fund was ordered into court on a primd facie 
presumption that ho had pre-doceased his father, who died within two yoars of 
his going abroad); Re Rhodes , Fraser v. Renton (1873), 28 L. T. 392 (uncertain 
whether legatee had or had not survived testator) ; Wollaston v. Berkeley 
(1876), 2 Cli. D. 213 (husband and wife perished in same disaster. Failure of 
trusts of their marriage settlement, in the absence of evidence or presumption 
of survivorship) ; In the Estate of Walker , [1909] P. 115 (modification of the usual 
form of administrator’s oath in case of presumption of death). 

(p) Dobson v* Pattimon (1857), 3 Jur. (n. s.) 1202. But the Bank of England 
is not obliged to act on evidence of death which a court would accept as 
sufficient {Prosser v. Bank of England (1872), L, R. 13 Eq. 61 1). 
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Evidence. 


Sect. 3. 
Presump- 
tions. 

Issue. 

Marriage. 


Legitimacy. 


(q) Richards v. Richards (1731), 15 East, 294, n. ; Doe d. Manning v. Griffin 
(1812), 15 East, 293 ; Re Jackson, Jackson v. Ward, [1907] 2 Oil. 354. 

(r) Re White, White v. Edmond, [1901] 1 Ch. 570; Re Hocking, Michcll v. Loe 
(1898), 67 L. J. (GIT.) 662, C. A. ; and compare Rt Thornhill, Thornhill v. Nixon, 
[1904] W. N. 112, 0. A., and Re Summers's Trusts (1874), 22 \V. It. 639. 

(s) Tiers v. Pici's (1819), 2 U. L. Gas. 331 (validity of a ceremony of marriage 
impugned on slight evidence that a special licence, which was necessary, had 
not been obtained. The evidence distrusted, on a balance of probabilities); 
Dot d. Fleming v. Fleming (1827), 4 Bing. 266 ; Ralrickson v. Patrirksun (1865), 
L. R. 1 P. & L>. 86 ; Sastry Velaider Aronegary v. Semhecutly Vaigalie (1881), 6 
App. Gas. 361, P. C. ; Fox v. Rearhloch (1881), 44 L. T. 508 ; Re Thompson , Langham 
v. Thompson (1904), 91 L. T. 680; Re Shephard, George v. Thyer , [1904] i Ch. 
456 ; Re Haynes, Haynes v. Carter (1906), 94 L. T. 431 (divided repute). 

(t) See title Cbiminal Law and Procedure, Yol. IX., pp. 389, note(j), 393, 
note (t), 534; and Birt v. Barlow (1779), 1 Doug. (k. b.) 171 (criin. con.); Evans 
V. Frans and Robinson (1859), 28 L. J. (r. & M.) 137, n. (divorce). 

(u) As to which see Bvsvile v. A.-G. (1887;, 12 P. I). 177, and p. 495, ante. 

{a) Morris v. Davies (1837), 5 Cl. & Pin. 163, II. L. (the mother was living 

in adultery at the time when the child was begotten, sne concealed the child’s 
birth from her husband and denied it to him ; the husband ignored the child; 
and the wife’s paramour treated it as his own. These facts wore held to rebut 
the presumption of legitimacy, although the husband was not impotent and had 
opportunities of intercourse with his wife) ; Banbury Peerage Case (181 1), 1 Sim. 
& St. 153, H. L. ; Head v. Head (1823), 1 Sim. & St. 150; Cope v. Cope (1833), 1 
Mood. &R.269; R v. Mansfield [Inhabitants) (1841), 1 Q. B. 444 (refusal to 
infer illegitimacy from the fact that the wife was living in adultery at all materia.’, 
times) ; Hargrave v. Hargrave (1846), 9 Beav. 552 ; Plowes v. Bosscy (1862), 2 
Drew. & Sm, 145 (this Teport is free from a misapprehension which occurs in 
others : per Kindeksley, V.-C., in Atchley v. Spmyg (1864), 10 L. T. 16); Re 
Parsons' Trust (1868), 18 L. T. 704 (presumption of legitimacy of child born 
three weeks after his parents’ marriage) ; Gardner v. Gardner (1877), 2 App. 
Gas. 723; Hawes v. Draeger (1883), 23 Ch, D, 173 ; Bosvile v. A.-G. (1887), li 
* • P* 177 ; Gordon v. Gordon , [1903] P. 141. Declarations or testimony of 
husband or wife cannot be accepted as evidence of illegitimacy of wife’s child (Cope 
▼ Cope, supra ; R. v. Sourton (Inhabitants) (1836), 5 Ad. & El. 180 ; R. y. Mansfield 
(Inhabitants), supra; Re Walker and Re Jackson (1885), 53 L. T. 660). But if non- 
accesB (i.e., , absence of opportunity for intercourse) is established by admissible 
evidence, the mother’s declarations or testimony as to paternity may be received 
(Jt, y . Lufe (1807), 8 East, 193; Legge v f Edmonds (1855), J}5 Jj. J. (ch.) 1 go), 


693. There is no presumption of law as to whether a deceased 
person had issue or not ( q), nor as to whether a woman is or is not 
past child-bearing at any particular age (r). 

If it is proved that two persons lived together as man and wife, 
and were esteemed and reputed as such by those who know them, 
it will be presumed, until the contrary is shown, that they had been 
lawfully and validly married (s). 

But in proceedings of a penal naiure, such as bigamy or adultery, 
the presumption, if it were set up, would be neutralised by that of 
the innocence of the party charged, and therefore in such cases the 
marriage must be proved by evidence (t). 

694. A child born of a married woman, during the continuance of 
the marriage, or within the period of gestation (u) after its termina- 
tion, is presumed to be legitimate. This presumption may only be 
rebutted by proof that the husband was impotent at tho time when 
the child might have been begotten, or had no opportunity at such 
time for sexual intercourse with his wife, or by cogent evidence 
that, though such opportunity existed, nevertheless the child was 
not the offspring of the husband (a) ; but from the moment when 
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an order is made authorising the parties to live apart the presumption Bmt. s. 
as to access and legitimacy of children is reversed (i). Presump- 

695. Written documents, as to which more than thirty years 
have elapsed between their signature or execution and their produc- Ancient 
tion in court, and which are produced from proper custody, i.e ocumcnt8 * 
from the keeping of some porson who, on the supposition of their 
authenticity, would reasonably be expected to have them, are pre- 
sumed, in the absence of circumstances of suspicion, to be what 
tliey purport to be, and to have been duly signed, sealed, attested, 
delivered, or published, according to their purport (c). 

There is a general presumption in favour of the regularity and Presumption 
validity of such documents. No evidence need be given primd facie validity of 
that they were made on the date they bear ( d ). Upon proof of the documents * 
signature of a deed, sealing and delivery are presumed ; and so 
clolivery, on proof of sealing and signature (e). 

And acts and conduct (including therein words written 0 { spoken) of husband, 
wifo or paramour, tending indirectly to throw light upon the question of the 
legitimacy of the child, may be proved (The Aylesford Peerage (1885), 11 App. 

Cas. 1 ; Burnaby v. Bail lie (1889), 42 Ch. D. 282). 

(h) lletherington v. Iletherington (1887), 12 P. D. 112 ; compare Re R't Trusts 
(1870), 39 L. j. (cn.) 192. 

(c) 11. v. Farringdon (Inhabitants) (1788), 2 Term Rep. 46G (certificate over 
fifty years old, signed by overseers, churchwardens, and justices of the peace, 
presumed valid); Marsh v. Col l nett (1798), 2 Esp. 665, per Lord Kenyon, C.J., 
at p. 660 (no need to call attesting witness to deed of thirty years’ standing, 
though ho be actually in court) ; Wynne v. Tyrwhitt (1821), 4 B. & Aid. 376; 

Doe d. Old ham v. Wolley (1S28), 8 B. & C. 22 (the thirty years are computed from 
date, whether of will or other instrument) ; Doe d. Spilsbury y. Bardett ( Sir 
Francis) (1835), 4 Ad. & El. 1 ; Man v. Ricketts (1844), 7 Beav. 93 ; Doe d. Jenkins 
v. Davies (1847), 10 Q. B. 314 (curate’s signature to copy of marriage certificate); 

Foster v. Plumbers 1 Co. (1900), 44 Sol. Jo. 211 (accounts); /?. v. Bathwiclt 
( Inhabitants ) (1831), 2 B. Ad. 639 (doubted whether the rule applies to tko seal 
of a court or corporation). Pedigrees appear to be exceptional ; their hand- 
writing must he proved, even if they purport to be ninety years old ; and if they 
are admitted, they are not proof that fill the statements contained in them are true; 

“ pedigrees are sometimes made to deceive, being for the most part truo, except 
a link or two, the most material of aU ” (The Fitzwalter Peerage (1843), 10 Cl. & 

Em. 193, 199, H. L.). Wheio a deed over thirty years old comes from an unsus- 
pected repository and purports to bo executed by one person on behalf of another, 
it will be presumed that it was so executed ; hut if the execution was discre- 
tionary, and not merely ministerial (in which case the question is open), it will 
not be presumed that the person executing was duly authorised so to do (ifc Airey , 

Airey v. Stapleton , [1897] 1 Ch. 164). When the party tendering a document is 
himself a proper custodian of it, no evidence of custody is required (R. v. Ryton 
( Inhabitants ) (1793), 5 Term Rep. 259 ; 11. v. Netherthong (Inhabitants) (1814), 

2 M. & S. 337 ; Brett v. Beales (1829), Mood. & M. 416 ; Evans v. Rees (1839), 

10 Ad. & El. 151 ; Doe d . Jacobs v. Phillips (1845), 8 Q. B. 158 ; Doe d. 

Shrewsbury (Earl) v. Keeling) (1848), 11 Q. B. 884). But otherwise, primA facie 
evidence must be given, showing whenco the document has been obtained 
(Bidder v. Bridges (No. 2) (1885), 34 W. R, 514 ; Doe d. Jacobs v. Phillips , 


ts) (1814), 
ees (1839), 
I ; Doe d. 


3 Taunt. 91 ; Bidder v. Bridges (No. 2), supra). See also p. 512, post . 

(d) In the Goods of Adamson (1875), L. R. 3 P. & 1). 253, 256 (a date attached 
to an alteration is not, in itself, sufficient to establish that the alteration was 
made at that time). 

(e) Hall y, Bainbvidge (1848), 12 Q, B. J Sc Sandilands (187 1) ? L. R. 0 Q. ft 
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Evidence. 


Sect. 3. 
Presump- 
tions. 

Alterations. 


Lost grant. 


Omnia 

praeumuntur 
rite esse acta . 


Where a document which needs a stamp has been lost, or is not 
produced after notice to produce, it is presumed to have been 
properly stamped (/). 

Erasures or interlineations in a deed are presumed to havo beon 
made before, but in a will after, the execution of the instrument (g). 

There is no presumption as to the period when an apparent 
alteration was made in a bill of exchange {h). 

696. A lawful origin will be presumed for proprietary rights 
that have been exercised for a long time, and whose exercise might 
have been interrupted or prevented by the porson against whom the 
right is claimed (i). 

Formal requisites to judicial, official, or public acts, or to titles to 
property which are good in substance, will be presumed (k). 


(/) Closmadeuc v. Carrel (1850), 18 0. B. 36 (charfcciparty, when last seen, 
was unstamped. This might havo justifiod a presumption of fact that it con- 
tinued unstamped. But tho party relying on tlio char ter party proved that ho 
had taken steps to get the instrument stamped, but that it had been lost. This 
rebutted the inferonco of non-stamping, and restored tho presumption of 
law) ; Marine Investment Co. v. Havisule (1872), L. R. 5 II. L. 621 (where it 
is proved that an instrument was unstamped when executed, and continued 
unstamped for a considorablo time thereafter, the presumption of stamping is 
rebutted). 

(<j) Cooper v. Bockett (1846), 4 Moo. P. C. C. 419 (will); Doc d. Tatum v. 
Catomore (1851), 16 Q. B. 745. A deed cannot bo altered, after execution, 
without fraud or wrong, which will not bo presumed. A testator may alter his 
will after execution, without fraud or wrong, and therefore) thore is no ground 
for any presumption that the alteration was mado before execution ( per Lord 
Campbell, C.J., at p. 747), but this reason for the rule does not explain why 
tho same presumption is not applied to bills of exchange as well ns to deods ; 
see cases cited in note (h), infra; Doe d. Shallcross v. Palmer (1851), 16 Q. B. 
747. But alterations in a will, to bo valid, must be executed substantially in 
tho same way as the will itself (Wills Act, 1837 (7 Will. 4 & 1 Yict. c. 26), s. 21). 
Declarations of intention by testator, made before (not if after) execution of his 
will, can be received as evidence ou the question whether alteiations were made 
beforo or after execution. 

(k) Knight v. Clements (1838), 8 Ad. & El. 215; Clifford v. Parlcer (1811), 
2 Man. & G. 909. 

(i) Dalton v. Angus (1881), 6 App. Cas. 740; Goodtitle d. Parker v. Baldwin 
(1809), 11 East, 488; Doe d. Devine v. Wilson (1855), 10 Moo. P. C. 0. 502; 
Cha&emo re v. Bichards (1859), 7 II. L. Ons. 349; lVebb v. Bird (1863), 18 
O. B. (n. s.) 841; Leconjield v. Lonsdale (1870), L. R. 5 0. P. 65 7 ; Whitmore o 
( Edenbridge ) Ltd. v. Stanford, [1909] 1 Ch. 427, following Bailij & Co. v. 
Clark , Son and Mot land, [1902] 1 Ch. 649, C. A., and distinguishing Burroiusv. 
Lang , [1901] 2 Oh. 502. There is no corresponding presumption of obligations 
( Simpson v. A.-Q., [1904] A. 0. 476). There will not be presumed any right 
that could not have had a legal origin ( Chesterfield (Lord) v. Harris , T 19081 2 
Ch. 397, 0. A.). 

{k) Monke v. Butler (1G14), 1 Roll. Rep. 83; Doe d. Hammond v. Cooke (1829), 
6 Bing. 174 ; Macdougall v. Barrier (1830), 2 Dow & 01. 135, LI. L. ; Harrison v. 
Southampton Corporation (1853), 4 Do G. M. & G. 137, 0. A. (father’s consent to 
his child’s marriage presumed^ ; B. v. Cresswell (1876), 1 Q. 13. D. 446, C. C. R. 
Where a will appears to have been executed in due form it will be presumed to 
have been duly attested if the witnesses recognise their signatures, although 
they do not remember the circumstances ( Woodhouse v. Balfour (1887), 13 P. D. 2 ; 
ana see further as to wills under title Wills). A certificate that a bill of 
sale has been registered is no evidence that an affidavit complying with tho 
Act was filed with it ( Mason v. Wood (1875), 1 0. P. D. 63) ; and see title 
Criminal Law and Procedure, Vol. IX., p. 389, note (?). 
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As between an innocent and a guilty party, unexplained circum* Sect. 3. 
stances are to be presumed unfavourably to the wrong-doer (Z). Presump- 

Many statutes establish particular presumptions, in order to tions. 
facilitate proof of material facts (m). Omnia 

697. Many presumptions are dealt with elsewhere, such as ^Z^**** 
the presumption that if property is conveyed to a child, it is a gift, tpoliatorem, 
but if to a stranger, it is subject to a resulting trust in favour of the Equitable 
donor (n), presumptions as to the boundaries of property (o), as to presumption*, 
satisfaction of portion by legacy or of legacy by portion (p), or of debt 

by legacy ( q ), or of performance of covenants to purchase and 
settle lands by a purchase of suitable land (?■), or as to payment 
being made by way of advancement («), or presumptions in favour 
of or against merger (a), presumptions as to titlo to land (b), or as 
to rights of riparian owners (c), or as to easements (d). 

Sub-Sect. 4. — Of Fact. 

698. Presumptions of fact are merply logical inferences of the Piesumptions 
existence of one fact from the proved existence of other facts. They o£ £a <*. 

are the inferences, or presumptions, which render circumstantial 
evidence admissible, and have already been considered ( e ). 

Sect. 4. — Inspection. 

699. Information as to the facts of a case may be gained by the inspection, 
court or jury, not only from the spoken words of witness^, or the 
written words of documents (/), but also by means of their own 
observation of persons, places, or things (g) ; or of verified pictures, 


(I) Armory v. Ddamirie (1722), 1 Stra. 505 ; 1 Smith, L. C., ilth ed., 356 $ 
Williamson v. Hover Cycle Co. 7 [1901] 2 I. It. 015, 0. A.). 

(in) K.g., any person who sends a circular containing an invitation to make 
bets to a poison under age at a university is deemed to have known that such 
pm son was an infant, unless ho proves that ho had reasonable ground for 
believing him to bo of full age (Botting and Loans (Infants) Act, 1692 (55 & 56 
Viet. c. 4), s. 3; Milton v. Studd, [1910] 2 IC. B. 118). There is a rebuttable 
presumption that a bill has been validly delivered by all parties (Bills ol 
Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 21 (3) ). 

(n) Seo title Trusts and Trustees. 

(o) As to boundaries, see titlo Boundaries, Vol. III., pp. 118 — 125. 

(p) Seo title Equity, p. 129, ante . 

(q) Ibid., p. 136, ante. 

(r) Ibid., p. 139, ante. 

i s) See titlo Descent and Distribution, Vol. XI., p. 20. 
a) See titlo Equity, p. 147, ante, 
b) See title Real Property and Chattels Real. 

(c) Ecroyd v. Coulthard , [1897] 2 Oh. 554 ; affirmed [1898] 2 Ch. 358, C. A.; 
and see title Waters and Watercourses. 

(d) See title Easements and Profits i Prendre, Vol. XI., pp. 259, 265. 

(e) See pp. 439 — 455, ante. 

(/) As to inspection of documents, see title Discovery, Inspection, and 
Interrogatories, Yol. XI., pp. 88—92; and as to inspection of privileged 
documents by the court, see ibid., p. 64. 

(g) In an action in respect of a dog’s bite, the dog itself may be brought into 
the presence of the jury, in order that its temper may be judged by its 
demeanour (Line v. Taylor (1862), 3 F. & F. 731). In this case the plaintiff had 
given the defendant notice to produce the dog, but failing consent except in 
the case of documents, if a party desires inspection, by himself or agent, or the 



608 


Evidence. 


Biot. 4. 
Inspection, 

Witness's 

demeanour. 


Health. 

Handwriting. 


photographs, plana, or models ; or of experiments made in the 
presence of the court (h). 

The commonest instance of this mode of proof is supplied 
by the demeanour and manner of a witness under examination. 
These constitute material elements in the consideration of tlio 
truthfulness of his statements (t). 

The appearance of a person is, in some cases, primd facie evidence 
as to his age (j). 

With regard to health, there is, in certain cases, power to compel 
a person to submit himself to inspection (fc), whilo in others 
refusal so to do may be evidence against him (i). 

Disputed handwriting may be compared in court by judge, jury, 
or a witness, with a specimen which is proved to be genuino (m). 


jury, of anything which is under the control of the opposite party, he must 
apply to the court or judge for an order (see note (9), p. 509, post). 

(h) Biushif t. Dickinson (1876), 4 Ch. D. 24, 0. A. ; Twentyman v. Barnes , 
(1848), 2 De G. &Sm, 225. 

i t) Rigsby v. Dickinso7i y supra. , 

j) R. v. Turner (1909), 3 Cr. App. Eep. 103 ; R. v. Viasani (1866), 30 J. P. 
758. This applies to cases under the Employment of Children Act, 1903 
(3 Edw. 7, c. 45), and the Prevention of Oruolty to Children Act, 1904 
(4 Edw. 7, c. 15), s. 17. See also R. v. Cox , [1898] 1 Q. 13. 179, 0. C. R. (011 
a similar provision in the repealed Prevention of Cruelty to Children Act, 1894 
(57 & 58 Yict. c. 41), and the Children Act, 1908 (8 Edw. 7, c. 67), s. 123). 

(/c) The writ de ventre inapiciendo (see Re Blakemore (1845), 14 L. J. (CH.) 336, 
and Ex parte Aiscough (1731), 2 P. Wms. 591) seems practically obsolete. As 
to inspection by a jury of matrons of a defendant who alleges that she is quick 
with child, see title Criminal Law and Procedure, VoL IX., p. 375. By 
the Regulation of Railways Act, 1868 (31 & 32 Viet. c. 119), s. 26, when a 
person injured in a railway accident is claiming compensation, the court may 
order him to submit to examination. Agncwv. Jobson (1877), 13 Cox, C. C. 625 
(ihedical examination of female charged with concealment of birth is illegal, 
unless by consent) ; Re Betts , Ex parte Board of Trade (1887), 19 Q. B. D. 
39, C. A. ; affirmod sub mm. Board of Trade \. Block (1S88), 13 App. Cas. 570 
(bankrupt not compellable to submit to medical examination for the purpose of 
having an insurance on his life effected). 

(1) B. v. B . ( falsely called S.) (1905), 21 T. L. R. 219 (refusal to submit to 
medical examination is evidence against a party in nullity suits). The 

■Workmen's Compensation Act, lHOfi (tj Edw. 7, c. 58), Schod. I. (4) (refusal or 

obstruction of medical examination suspends proceedings for, and right to, 
compensation). R . v. Gray (1904), 68 J. P. 327, C. C. R. (refusal of a man to be 
examined as to his state of health is no evidence against him on a charge of 
indecent assault). 

(m) Criminal Procedure Act, 1865 (28 & 29 Viet. c. 18), s. 8, which applies to 
both civil and criminal procedure (s. 1), extends s. 27 of the Common Law 
Procedure Act, 1854 (17 & 18 Viet. c. 125), which is repealed by the Statute 
Law Revision Act, 1892 (55 & 56 Viet. c. 19). Both the writings that are 
compared must bo in court (Arbon v. Fussell (1862), 3 E. & F. 152) ; writings 
used for this purpose need not be in evidence for any other ( Birch v. Ridyway 
(1858), IF. & F. 270); Cresswell v. Jackson (I860), 2 F. & F. 24 (witness 
denied that the document in question was in his handwriting. Other writings, 
admittedly his, were put beioro the jury for comparison with the one in 
dispute). As to the evidence required on a charge of forgery to show that 
the part of a document which is forged is in the handwriting of the accused, 
see title Criminal Law and Procedure, Vol. IX., p. 764. A police officer 
is not, as such, an expert in handwriting (R. v. Wilbain and Ryan (1863), 
9 Cox, C. 0. 44b). Where the person whose handwriting is in question is in 
court, he may be required to write then and there, and such writing is genuine 
for the purpose of the comparison ( Doe d. Devine v. Wilson (1855), 10 Moo. P. C. 
602, 530; Cvbbt&t v. Kilminster (1865), 4 F. & F, 490). The recurrence, in 
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Where a party complains that his exclusive right to a picture, sect. 4. 
design, mark, or name has been infringed, or where the question Inspection, 
is whether a picture, design, mark, or name is so like another as Co "T7 t , 
to be calculated to deceive the public, the most satisfactory test is trademark; 
an appeal to the eyesight or hearing of the judge (n). No witness, design, 
indeed, should be asked whether the thing complained of is likely 
to deceive, inasmuch as that is the very question that the court has 
to decide (o). But an action for decoit, based on the resemblance Passing off. 
between the defendant’s article and the plaintiff’s, cannot be decided 
merely by the judge’s inspection (p). 

Not only may a judge himself inspect any property or thing in Inspection b y 
question, but he has wide powers of ordering inspection by the jury, j ur ^ 
a party, or other person ( q ). 

A view, by the jury of anyplace, if necessary to the understanding View by jury, 
of the evidence, may be ordered by the court ora judge, whether in 
a civil or criminal case (r). 


different writings, of an identical mis-spelling, tends to prove tho identity of 
tlio writers ( Brookes v. Tichhorne (1850), 5 Em 1:. 020). 

{n) Holdmorth v. M’Crea (1867), L. It. 2 II. L. 880; lleda Foundry Co. v. 
Walker, Hunter <fc Co. (1880), 14 App. Cas. 550 ; Re Bourne's 1'rade-marks, Bourne 
v. Swan and Edgar , Ltd. , [1908] 1 Ch. 211. 

(o) North Cheshire and Manchester Brewery Co. v. Manchester Brewery Co ., 
[1899] A. 0. 83, per Lord I [alsiutry, L.O., at p. 85 ; Payton & Co. v. 
Snelling , Lampard & Co., [1901] A. C. 808, per Lord Macn aghten, at p. 311; 
Eddstai v. Edelsten (1863), 1 Be G. J. & Sm. 185, per Lord Westiujry, L.C., 
at p. 200. In an action for infringement of copyright in a picture, it is not 
necessary to produce the original picture. It is enough if a witness says that 
he knows tho original, and that tho work complained of is in his opinion an 
oxact copy ( Lucas v. Williams Sons , [1892] 2 Q. 13. 113, C. A.). But where tho 
question is as to resemblance, not of appearance (shape, design, titlo), but tin 
respect of musical or literary composition expressed in written signs, the alleged 
infringement or anticipation must itself ho produced, or its absenco accounted 
for before other evidonce of its contents will be lecoived ( Boosey v. Davidson 
(1849), 13 Q. B. 257 ; this decision, however, appears to have boon doubted, 
Geralopulo v. Wieler (1851), 10 O. B. 690, per Jeiwis, O.J., at n. 696). 

(p) London General Omnibus Co., Ltd . v. Lavell , [1901 1 1 Cn. 135, 0. A. (as 

explained by Harwell, J., in Be Bourne's Trade-marks, Bourne v. Swan and 

Edgar , Ltd., supra ) ; Mitchell v. Henry (1880), 15 Ch. D. 181 ; London General 
Omnibus Co. v. Felton (1896), 12 T. L. R. 213. 

(q) East India Co. v. Kynaston (1821), 3 Bli. 153, H. L. ; Lonsdale {Earl) v. 
Curwen (1799), 3 Bli. 168, n. ; Walker v. Fletcher (1804), 3 Bli. 172, n. ; Browne 
v. Moore (1816), 3 Bli. 178, n. ; Bennitt v. Whitehouse (1860), 8 W. E. 251 ; 
Ennor v. Barwell (1860), 8 W. R. 300; Whaley v. Brancker (1864), 12 W. R. 
570, 595; Lumb v. Beaumont (1884), 27 Ch. D. 356; The Duke of Buccleuch 
(1889), 15 P. D. 86, C. A. (inspection by Elder Brethren); R. S. C., Ord. 50, 
rr. 3, 4, 5, and see titlo Practice; Sidebottom v. Fielden (1891), 8 R. P. C. 
266 (limits to right to inspect the working of patents). County courts have 
similar powers under County Court Rules, 1903 and 1904, Ord. 12, r. 3; 
Mitchell v. Stephens (1894), 29 L. J. N. C. 389 (refusal to order inspection of 
patient’s mouth, on application of dentist suing for professional charges). 
Pending an arbitration or reference, the order may be made either by referee, 
by arbitrator, or by the court (R. S. 0., Ord. 36, rr. 48—50; Macalpine & Co. v. 
Calder & Co., [1893] 1 Q. B. 545, 0. A. ; Barnett v. Aldridge Colliery Co. (1887), 
4 T. L. R. 16). An award may be set aside if made after a view by arbitrator 
and one party, of which the other party had no notice {Be Gregson and Armstrong 
(1894), 70 L. T. 106). 

(r) R. v. Whaliey (1847), 2 Car. & Kir. 376 ; R. v. Martin and Webb (1872), 12 
Cox, C. O, 204, 0. 0. R. (view after judge's summing-up). The jury should 
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Sect. 4 , 
Inspection. 

Material 
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of crime. 


Proof of 

Handwriting. 


Sealing. 


When a person is lawfully arrested on a criminal charge, any 
property or thing in his possession which would be material may 
be seized and detained for the purpose of being produced in 
evidence (s), but may not bo detained after the charge has been 
dismissed ( t ). 


Part IV. — Documentary Evidence. 

Sect. 1 . — Proof of Execution of Documents . 

Sub-Sect. 1. — Handwriting. 

700. The handwriting or signature of unattcstod documents 
may be proved in the following ways: (1) By calling the writor; 
or (2) a witness who saw the document written or signed ; or 
(3) a witness who has a general knowledge of the writing, acquired 
in any of the ways already mentioned («) ; or (4) by comparison 
of the disputed document with othor documents proved to the 
satisfaction of the judge to be genuine (v) ; or (5) by the admissions 
of the party against whom the document is tendered. 

Sub-Sect. 2. — Scaling, Delivery and Attestation (a). 

701. As in the case of execution by a natural person, so in the case 
of sealing by a corporation (b) there is in general a presumption that 
a seal was affixed with due regard to all preliminary formalities 
required by the constitution ( c ) ; in general, a corporation seal may 
be proved by anyono familiar with it, without calling a witness 
who saw it affixod ( d ) ; but where attestation is requirod by law, 
the signature of an independent witness is probably necessary, 
since that of the directors and secretary when affixing the common 


receive no communications during the view (H. v. Martin and Weld), supra) ; 
boo title Juries. 

(a) Dillon v. O'Brien and Davis (1887), 16 Cox, C. C. 245 ; It. v. Lushington , Ex 
parte Otto , [1894] 1 Q. B. 420 (property produced by n witness detained as 
evidence); Crozier v. Candeg (1827), 6 B. & 0. 232; R. v. Barnett (1829), 3 
C. & P. 600, and see reporter’s note ; R . v. Frost (1839), 9 C. & P. 129 131 ; and 
see title Criminal Law and Procedure, Vol. IX., pp. 309, 310. 

( t ) Gordon v. Metropolitan Police ( Chief Commissioner) (1910), 26 T. L. E. 045, 
C. A. 

(u) Soe p. 508, ante. 

m Criminal Procedure Act, 1865 (28 & 29 Yict. c. 18), s. 8. 

(а) See titles Corporations, Vol. VIII., pp. 382 et scq. ; Deeds and other 
Instruments, Vol. X., pp. 386 et seq. As to the conditional delivery of a 
document as an escrow, see title Deeds and Other Instruments, Vol. X., 
pp. 387 — 390. 

(б) As to how far affixing a seal is tantamount to delivery, see Mowatt v. Castle 
Steel and Iron Works Co. (1886), 34 Oh. D. 58, 0. A. ; and soe title Corporations, 
Vol. VIII., p. 309. As to the question of how far the corporation, having 
affixed its seal, is bound by estoppel, see title Estoppel, pp, 371, 381, ante . 

(c) See title Corporations, Vol. VIII., p. 310, 382. 

(a) Moises v. Thornton (1799), 8 Term Rep. 303, 307 ; this case is doubted by 
Taylor, Law of Evidence, 10th ed„ s. 1852 
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seal of a company merely forms part of the execution of the 
document (e). 

702. When a document is required by law to be attested, it 
must, subject to the exceptions stated below, be proved by calling 
tho attesting witnesses (/). And this rule applies even though the 
document is lost, cancelled, or destroyed, provided that the names 
of the witnesses are known, and that they are capable of being 
called (g). If there are several such witnesses, only one need be 
examined ; but the absonce of all must be explained before other 
evidence is receivable. When all the witnesses are incapable of 
being called, “ secondary ” evidence of attestation, i.e., by proof of 
the handwriting of any one of them, may be given, and is 
sufficient (h ) ; and if this is not obtainable the execution may be 

proved by presumptive or other evidence (i). No, also, if’ the 

attesting witnesses deny the execution (h), or if the document is 
lost, and their names are unknown (l). 

703. In general, anyone competent to testify is competent to 
attest, except the parties to a deed or hill of i^ale (m), or a proxy 
with regard to the instrument appointing him (?i). Warrants of 
attorney and cognovits, however, must be attested by a solicitor (o). 

704. Even where attestation is required by law, and the witnesses 
are obtainable, they need not be called when, (1) The documont is 
an ancient one (i.e., thirty years o\d)(p); or (2) its execution has 
been admitted for the purposes of the trial (q ) ; or (8) it is in 
possession of the adversary, who refuses to produce it on notice (r) ; 
or (4) it is tendered against a public officer bound by law to have it 
executed, and who has dealt with it as such (a); or (5) under tho 
Merchant Shipping Act, 1894 (t). 

A document which, though in fact attested is not required by law 
to be so, may be proved by admission or otherwise as if unattested (it). 


(e) Doe cl. Bank oj England v. Chambers* (1S36), 4 Ad. & El. 410; Deffcli v. 
White (1806), L. E. 2 C.L\ 144. 

(/) As to attestation of wills, see p. 512, post , and title Wills. 

(</) Keeling v. Ball (1790), Peako, Add. Cas. 88 ; Breton v. Cope (1791), 
p ea k e 44 

(h) Nelson v. Whittall (1817), 1 B. & Aid. 19; Adam v. Kerr (1798), 1 
Bos. & P. 360. 

(i) Clarke v. Clarke (1879), 5 L. E. Ir. 47, C. A. ; Bylea v. Cox (1896), 74 L. T. 222. 
(&) Bowman v. Hodgson (1867), L. E. 1 P. & D. 362; In the Goods of Ovens 

(1892), 29L.K. Ir. 451. 

(1) Keeling v. Ball , supra. 

\m) Seal v. Claridge (1881), 7 Q. B. D. 616, 0. A. ; Peace v. Brookes , [1895] 2 
Q. B. 451. See title Bills op Sale, Vol. III., p. 46. 

! ?i) j Re Parrott , Exjnirte Cullen , [1891] 2 Q. B. 151. 
o) Taylor, Law of Evidence, 10th ed., ss. 1111 — 1118. 
p) Doe d. Oldham v. Wolley (1828), S B. & C. 22. 
g) Whyman v. Garth (1853), 8 Exch. 803. 
r) Cooke v. Tanswell (1818), 8 Taunt. 450. 

s) Plumerv . Brisco (1847) , 11 Q. B. 46 ; Bailey y. Bidwell (1844), 13 M. & W. 73. 
(t) 67 & 58 Yict. c. 60, s. 694. See title Shipping and Navigation. 

(m) Criminal Procedure Act, 1865 (28 & 29 Yict. c. 18), ss. 1, 7. S, 7 
applies to criminal proceedings and re-enacts s. 26 of the Common Law Proce- 
dure Act, 1854 (17 & 18 Yict. c. 125), which was repealed by the Statute Law 
Ro vision Act, 1892 (55 & 56 Yict. c. 19) (see Worthington v. Moore (1891), 64 
L. T. 338). 


fill 
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Sect. i. 

Proof of 
Execution of 
Documents. 

Wills. 


Documents 
thirty years 
old prove 
themselves. 


Proper 

custody. 


This provision, however, has been held not to apply to proceedings 
ex parte (x). 

705. If a will has been proved, the probate copy of the will or a 
copy stamped with the seal of the court that granted the probate is 
conclusive evidence of the validity and contents of the will in suits 
relating to personal estate, and attestation need not be proved. If 
the will is proved in solemn form, the probate is conclusive evidence 
even in matters relating to real estate (a), and if the will has not 
been proved in -solemn form the probate is sufficient evidence in 
matters relating to real estate if ten days before action notice has 
been given u the intention to use it and a counter notice has not 
been given of intention to dispute the validity of the devise (b). 

Sub-Sect. 3. — Ancient Documents . 

706. Where a private document thirty years old is produced 
from its proper custody (c), no proof of the handwriting or signature 
of the writer, or of sealing, delivery, or attestation, need be given (<I ) : 
in other words, the document is said to prove itsqlf. 

In the case of wills the period of thirty years runs from the date 
of execution, not from the death of the testator (e). 

The rule applies to private documents of every kind (/), and the 
only difficulties that arise in any given case are connected with 
the question of custody. 

707. The following are examples of what has been held to bo 
the proper custody for certain classes of instruments : — For 
steward’s books, the custody of the steward (g ) ; for rate books, the 
union workhouse (h) ; for court rolls, the custody either of the lord 
of the manor or of the steward (i) ; for books relating to the estate 
of an ancient monastery, the custody of a person owning part of its 
estates (k ) ; for the endowment of a vicarage, the registry of the diocese 


(as) Re Reaif 8 Estate (1855), 3 W. It. 312 ; Re Rice, a Verson of Unsound Mind 
(1886), 32 Ok. D. 35, C. A. 

(a) See Court of Probate Act, 1857 (20 & 21 Yict. c. 77), s. G2, and title 
Executors and Administrators. 

( b ) Ibid., 8 . 64. 

(c) Soo p. 505, ante. 

(d) “When a deed comes from an unsuspected repository, the court, in tho 
absence of evidence to tbo contrary, is bound to presumo tbat, so far as tbo 
deed appears to have boon executed by tbe parties to it, it was in fact executed 
by them — tbat is to say, executed under seal and delivered by them so as to be 
a complete deed v (Re Airey, Airey v. Stapleton, [1 897] 1 Oh. 164, 169). As rogards 
bandwriting, see Wynne v. Tyrwhitt (1821), 4 B. & Aid. 376; and as regards 
execution, see Doe d. Oldham v. Wolley (1828), 8 B. & 0. 22 ; see, further, It . v. 
Farringdon ( Inhabitants ) (1788), 2 Term Bep. 466 ; Doe d. Jenkins v. Davies (1847), 
10 Q. B. 314 ; Exeter Corporation v. Warren (1 844), 5 Q. B, 773 ; Doe d. Ashburn- 
ham ( Earl)v . Michael (1851), 17 Q. B. 276 ; A.-G. v. Stephens (1855), 6 De G. M. 
& G. 11 1. Tbe rule applies notwithstanding tbe fact tbat one of tho subscribing 
witnesses is alive ( Doe d. Oldham v, Wolley , supra) ; and in court (Marsh v. 
CW/?ieft(1798), 2 Esp. 665) ; and, generally, see cases cited under this sub-section. 

(e) Dot d. Oldham v. Wolley, supra ; Doe d. Spilsbury v. Burdett (Sir Francis) 
(1835), 4 Ad. & El. 1, 19; Man v. IticJcetts (1844), 7 Beav. 93, 101 ; compare 
M'Kenire v. Eraser (1803), 9 Yes. 5. 

(/) Wynne v. Tyrwhitt , supra. 

ly) Ibid. 

\h) Smith v. Andrews, [1891] 2 Ch. 678, 680. 

it) Re Jennings , a Solicitor , [1903] 1 Cb. 906. 

\k) Bullen v. Michel (1816), 2 Price, 399. 
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in which it is kept (J), or the augmentation office (m ) ; for a deed 
creating a term to attend the inheritance, the custody of the attorney 
of the administrator of the trustee of the term ( n ) ; for a case for the 
opinion of counsel, the family papers of a descendant of the person 
who submitted it (o) ; for diocesan documents, the registry of the 
diocese [p), or the bishop’s private papers (q) ; for a certificate of 
ordination, the clergyman’s private papers (r) ; for a schedule 
setting out payments of tithes, the custody of the solicitor of the 
last purchaser of the tithes (*) ; for a parish certificate, the parish 
chest (t), or the custody of an overseer of the parish (u ) ; for an 
expired lease, the custody of the lessor (a) or the lessee ( b ) ; for an 
expired indenture of apprenticeship, the custody of the apprentice 
or the master ( c ) ; for a receipt by a rector for money payments in 
lieu of tithes, the custody of the solicitor of the lord of the manor 
by whose predecessor in title the payments had been made (d) ; for 
ancient grants, the custody of some person connected with tho 
estate to which they relate (e) ; for family Bibles, the custody of a 
member of the family (/) ; for documents, the custody of which is 
imposed on a certain person, tho custody of such person (g ) ; for a 
settlement, the custody of the trustees (U), or even tho settlor 
himself (i) ; for a bond, the custody of the person in whose favour 
it is made O'). 

It will be seen that the custody required is not necessarily that 
which is most strictly proper ; in fact, all that is necessary is that 
the custody be one in which the document may reasonably be 
expected to bo found, and this must of course depend on the facts 
of each particular case (k). But in the case of documents the 


[l) Bullen v. Michel (181(3), 2 Price, 390, explained in Meath [Bishop) v. Win- 
chester [Marquis) (183(3), 3 Bing. (n. C.) 183, II. L. 

(?n) TTiis is apparently the more regular mode ; see Meath [Bishop) v. Winchester 
( Marquis), supra. 

(n) Doe d. Jacobs v. Phillips (1845), 8 Q. B. 158. 

(o) Meath [Bishop) v. Winchester [Marquis), supra. 

(p) See Doe d. Arundel [Lord) v. Fowler (1850), 14 Q. B. 700, 701. 

(q) Meath [Bishop) v. Winchester [Marquis), supra ; but scnible this only applies 
where the document is dated prior to the establishment of tho registry ; see 
Doe d. Arundel [Lord) v. Fowler, supra . 

(r) R. v. Bathwick [Inhabitants) (1831), 2 B. & Ad. G39, 648. 

(s) Foster v. Plumbers' Co. (1900;, 44 Sol, Jo. 211. 

( t) R. y. Byton ( Inhabitants ) (1793), 5 Term Rep. 259. 

(a) R. v. Netherthong [Inhabitants) (1814), 2 M. & 8. 337. 

(a) Plaxton v. Dare (1829), 10 B. & 0. 17 ; Rees v. Walters (1838), 3 M. & W. 
527 ; Ilallv . Ball (1811), 3 Man. & GK 212, 247 ; Doe d. Shrewsbury [Furl] v. 
Keeling (1848), 11 Q. B. 884. 

(b) Hall v. Ball , supra , at p. 253. 

(c) Compare Hall v. Ball , supra. 

(d) Bertie v. Beaumont (1816), 2 Price, 303. 

(e) Swinnerton v. Stafford [Marquis) (1810), 3 Taunt. 91. 

i f) Hubbard v. Lees and Burden (186G), L. R. 1 Exch. 253. 
g) Doe d. Arundel [Lord) v. Fowler , supra . 
h) Doe d. Neale v. Samples (1838), 8 Ad. 8c El. 151. 

%) Ibid . 

j) Chelsea Waterworks Co. y. Cowper (1795), 1 Esp. 275. 
k) “ Reasonable evidence of proper custody is all that can be required 99 
( Bertie v. Beaumont, supra , per Thomson, O.B., at p. 308). “It is enough 
if the person bo so connected with tho deed that he may reasonably be 
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Sect, 1. 
Proof of 
Execution of 
Documents. 

Pariah books. 
How custody 
proved. 


Improper 

cuBtody. 


Documents 
executed 
under power 
of attorney. 


custody of which is by statute imposed on a particular person the 
rule is, perhaps, more strict, and any unusual custody must be 
properly accounted for ( l ). 

The custody of parish books is provided for by statute (m). 

The fact of custody must be properly established by evidence ; it 
is not enough that tho document be produced in court (n), but 
when the fact of propor custody is established there is no need to 
inquire what happened to the document between execution and 
production (o). 

708. The following are examples of custody not regarded as 
proper for this purpose : — For private maps (p), ancient grants ( q ), 
notes of a case tried temp. Henry III. (r), or a priory register (a), 
the British Museum ; for ancient grants, the Bodleian Library at 
Oxford {h) ; for a book containing an account of the possessions of 
a monastery, the Herald’s Office (c) ; for an ancient grant, the 
custody of one of the parties to whom it had been given as a 
curiosity by a peuson not connected with tho estate (d). 

709. Although, as stated above, the rule applies to all documents 
thirty years old, yet where such a document purports to have been 


supposed, to be in possession of it without fraud, no such fraud being proved ” 
{Doe d. Neale v. Samples, (1838), 8 Ad & El. 151 , per P.VJTESON, J. , at p. 1 54). “ It 
is not necessary to show tho strictest legal custody ” ( Doe d. Jacobs v. Phillips 
(1815), 8 Q. B. 138, per Denman, O.J., at p. 160). “Most of the reported cases 
are decisions in favour of receiving documents on the ground that they have come 
from propor custody, and tho courts ought, 1 think, to ho liberal in this rospect ” 
{Doe d. Shrewsbury {Karl) v. Keeling (1818), 11 Q. B. 881, per Denman, O.J., 
at p. 889; and see Bullen v. Michel (1816), 2 Price, 399; Meath {Bishop) v. 
'Winchester {Marquis) (1836), 3 Bing. (N. c.) 183, II. L. ; Doe d. Arundel {Lord) v. 
Fowler (1850), 14 Q. B. 700). For a case very near the line, see Crony h ton v. 
Blake (1813), 12 M. & \V. 205, 208. As to a map in the custody of bridge 
reeves, see It. v. Norfolk County Covneil (1910), 26 T. D. It. 269. 

(() See Doe d. Arundel {Lord) v. Fowhr, supra, where tho document in 
question was a parish register ; by tho Parochial Begistors Act, 1812 (52 Geo. 3, 
c. 146), s. 5, “ an important duty is cast upon tho clergyman in rospect to tho duo 
custody of the register. . . . The person who had the custody in this caso was the 
parish clerk. But no explanation was offered to account for his custody, as that 
the parson was unwoll or had sent the register to him for a special purposo. If 
any explanation had boon offerod, wo might, perhaps, not scrutinise very closely ; 
an excuse of some sort, although it might not show tho custody to be propor, 
might satisfy us that it was reasonable ” {per Coleridge, J., at p. 703). 

(m) Local Government Act, 1891 (56 & 57 Yict. c. 73), s. 17 (8) ; boo Lewis v. 
Poole (1897), 61 J. P. 776 ; R. v. Powell, Ex parte Williams, [1899] 1 Q. B. 396 ; 
and title Local Government. Ah to parish registors, see p. 536, post. 

{n) Evans v. ltees (1839), 10 Ad. & El. 151, per Coleridge, J., at p. 154 : “If 
it bo necessary to prove tho custody of ancient documents someone must be 
sworn for that purpose. The porson producing them may have had them from 
a grocer’s shop.” 

(o) See Doe d. Jacobs v. Phillips, supra; Slater v. Hodgson (1846), 9 Q. B. 727. 
{p) Bidder v. Bridges (No. 2) (1885), 34 W. E. 514; Merctr v. Denne, [1904] 
2 Oh. 534, 545. 

{q) Swinnerton v. Stafford {Marquis) (1810), 3 Taunt. 91. 

1 r) Bidder v. Bridges (No. 2), supra, 
a) Ibid. 

b) Michdl v. Rabbetts (1810), cited in Swinnerton y. Stafford {Marquis), supra 
cl Lygon v. Strutt (1795), 2 Anst. 601. 
a) Swinnerton y. Stafford {Marquis), supra , 
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V 

executed under a power of attorney, although the actual execution sect. i. 

is presumed to have been regular, yet it must be shown that the Proof of 

attorney was duly authorised (e), unless, perhaps, execution was a Execution of 
meroly ministerial act (/), Documents. 

710. Ancient documents (such as a lease or licenco) coming Ancient 
from proper custody, and purporting upon the face of them to show docunacnts * 
exercise of ownership, are admissible without proof of possession or 
payment of rent as being in themselves acts of ownership (g). 

Ancient leases are also admissible as evidence of reputation aa 
to value (h). 

Sub-Sect. 4.— Stamps. 

711. No instrument requiring a stamp which is executed in the Documents 
United Kingdom ( i ), or which relates to property situate in or to inadmissible 
anything done or to be done in the United Kingdom, is admissible properly 

in evidence in any proceedings (except criminal proceedings (k)), stamped, 
unless it is properly stamped (/), or unless, if it may legally be 
stamped after execution (in), payment of the duty and penalty is 
made at the time (a), or an undertaking to pay given by the 
solicitor of the party producing it (o). 

(e) lie Air eg, Airey v. Stapleton, [1897] 1 Ch. 101, whoro the deod produced 
purported to bo an exercise by attorney of a special power of appointment. 

(/) He Airey , Airey v. Stapleton , supra , per IvEKEWICll, J., at p. 170. 

(fj) Malcolm, son v. O'Dca (1S63), 10 1L L. Cas. .393, per Willks, J., at p. 614; 
bog also lioqers v. Allen (1808), l Camp. 309 ; compare Bland, y -Jenkins v. 

Dunraven (Earl), [189.0] 2 Ch. 121, O. A., whoro a document compromising an 
action for trespass was admitted on similar grounds. 

(h) See B alien v, Michel (1816), 2 Price, 399, 478. 

(i) As regards the stamp required on instruments executed abroad, see title 
Revets ue. 

(fc) Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 11 (h). For what are criminal 
proceedings, see Mellor v. Denham (1880), 5 Q. B. J). 467, C. A. ; li. v. Tyler and 
International Commercial 6V, [1891] 2 Q. B. 5S8, O. A. 

(/) Seo title Revenue. As to the moiliod, timo etc. of taking tho objection, seo 
title Practice and Procedure. Insufficiency or want of a stamp cannot bo 
waived by consont'^soo Nixon v. Albion Marine Insurance Co. (1867), L. It. 

2 Exch. 338 ; Bowker v. Williamson (1889), 5 T. L. R. 382). The ruling of a 
judge at nisi prim as to the sufficiency of a stamp is not subject to appeal 
(Siordet v. KuczynsJd (1855), 17 C. B. 251 ; Blewitt v. Tritton , [1892] 2 Q. B. 327, 

O. A.). The directors of a company may refuse to register a transfor whoro the 
stamp though sufficient for the consideration stated on tho faco is insufficient for 
the consideration in fact paid (Maynard v. Consolidated Kent Collieries Corporation , 

[1903] 2K. B. 121, O. A.). 

(m) Stamp Act, 1891 (54 & 55 Yict. o. 39), s. 14, partially re-enacting ss. 28 
and 29 of tho Common Law Procedure Act, 1854 (17 & 18 Yict. c. 125), which 
were repealed by the Inland Revenue Repeal Act, 1870 (33 & 34 Viet. c. 99), 
and re-enacted by tho Stamp Act, 1870 (33 & 34 Yict. c. 97), s. 16 (repealed by 
the Stamp Act, 1891 (54 & 55 Yict. c. 39). 

(n) An undertaking by the party is not enough ; it must bo a personal under- 
taking by the solicitor to stamp the document and produce it so stamped before 
the order is drawn up (Re Coolgardie Goldfields , Ltd., Re Cannon , Son and Morten 
(Solicitors), [1900] 1 Ch, 475 ; compare Re Ward, Simmons v. Rose, Weeks v. 

Ward (1862), 31 Beav. 18). The Inland Revenue authorities have no power to 
release the solicitor from his undertaking (He Coolgardie Goldfields, Ltd,, Re 
Cannon, Son and Morten (Solicitors), supra), 

(o) See last note and also Rambert v. Cohen (1802), 4 Esp. 213 ; Jacob f, 

Ztndaoy (1801), lEast, 460; Catt v. Howard (1820), 3 Stark. 3; Braythivayte y. 

Hitchcock (1842), 10 M. & W. 494. 
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But a document insufficiently stamped may always be shown to a 
witness for the purpose of refreshing his memory ( p ) ; and, where it 
does not amount to an agreement but, e.g. f merely contains an offer, 
it may be looked at though not stamped ( q ). 

712. Where an instrument has been lost there is a presump- 
tion that it was properly stamped (r). The burden of proving that 
it was in fact unstamped is on the party objecting (s), and this is 
discharged by showing that at some time at or after execution it 
was unstamped (a), although the burden may bo shifted back again 
by showing facts from which a strong presumption arises that it 
was subsequently stamped ( b ). 

The foregoing rules apply equally where the document iB not 
produced after notice to produce (c). 

But where it is shown that a lost instrument was in fact 
unstamped, secondary evidence of its contents is inadmissible (< d ). 

713. Where an instrument fulfils two objects, for one of which 
no stamp is required, it is admissible for the purposes of such 
object, although it may be Inadmissible, by reason of the lack of a 
stamp, for the other of such objects ( e ), and, generally, an unstamped 
or insufficiently stamped instrument is admissible to prove collateral 
matters (/). 


(p) Birchall v. Bullougb, [1800] 1 Q. 13. 32 f>. 

(q) Carlilly . Carbolic Smoke Ball Co [1892] 2 Q. B. 484, 490. Ju Mason 
v. Motor Traction Co., Ltd., [1905] 1 Ck. 419, where an injunction was asked for 
to restrain tho defendants from carrying an agreement into effect, and tho 
agreement was unstamped, a copy was looked at, not as an agreement, but as 
a document evidencing tho terms upon which tho defendants proposed to sell 
their undertaking unless restrained. 

(r) R. v. Long Buddy ( Inhabitants ) (1805), 7 East, 45 ; Dooley v. Goodwin 
(1835), 4 Ad. & El. 94; Hart v. Ilart (1811), 1 Ilaro, 1. 

(s) Ilart v. Hart, supra; Closmadeuc v. Carrel (1856), 18 C. B. 3G ; Marine 
Investment Co. v. Jfaviside (1872), L. E. 5 H. L. 024. 

(a) Crowther v. Solomons (1848), 6 0. B. 758; Closnuidcuc v. Carrel, supra ; 
Marine Investment Co. v. Havisidc, supra. 

(h) See Closmadeuc v. Carrel , supra , whero it was shown that proper stops 
had been taken to stamp the instrument and that the duty had been paid. 

(c) Crisp v. Anderson (1815), 1 Stark. 30; Crowther v. Solomons , supra; com- 
pare Hart v. Hart (1841), 1 Hare, 1 ; Braythwayie v. Hitchcock (1842), 10 
M. & W. 494; Arbor y. Fussell (1862), 11 W. It. 26. 

(d) Even where tho instrument was destroyed by the wrongful act of tho . 
objecting party (Rippiner v. Wright (1819), 2 B. & Aid. 478 ; Smith v. Henley 
(1844), 1 Ph. 391). See Rose v. Clarke (1842), 1 Y. & 0. Oh. Cas. 534; Blair 
▼. Ormond (1847), 1 De G. & Sra. 428 ; and compare Andrew y. Andrew (1856), 
8 De G. M. & G. 336, C. A. ; Arbor v. Fussell, supra . A fortiori, secondary 
evidence of an unstamped existing document is inadmissible ( Flearne v. James 
(1788), 2 Bro. 0. C. 309; Buxton v. Cornish (1844), 12 M. & W. 426; Yorke 
v. Smith (1851), 21 L. J. (q. B.) 53 ; Alcock v. Delay (1855), 4 E. & B. 660 ; Iiajah 
Venkata Sveta v. Inuganti Bhavayyammi Garu (1899), 15 T. L. B. 475, P. 0.). 

(e) Matheson v. Ross (1849), 2 H. L. Cas. 286, where an unstamped document 
purporting to he both a receipt and a statement of account was admitted as a 
statement of account, although inadmissible as a receipt (see also Grey v. Smith 
(1808b 1 Camp. 387 ; Rutty y. Benthall (1867), L. B. 2 C. P. 488). 

( / ) Matheson v. Robs, supra, in which case the question as to what matters are 
collateral was much discussed. Lord Cottenham, L.C., states as the principle 

i at p. 300), that “ If you produce a receipt, not to shew the discharge of a debtor 
>y his creditor from a particular demand, but for the purpose of establishing 
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714. Where the stamp on an instrument has been obliterated, 
tho instrument is nevertheless receivable unless it be shown that 
the stamp was insufficient (g). 

715. A party cannot be cross-examined on an instrument 
inadmissible for want or insufficiency of stamp (/*,). 

Sect. 2. — Proof of Contents oj Documents . 

Sub-Sect. 1. — Primary Evidence . 

716. When the authenticity of a document which is in possession 
of one of the parties is not in dispute, it is usual to take steps to secure 
the production and admission of it, or evidence of its contents, at the 
trial by means of notices to produce (?) and admit (k), followed after 
inspection by an agreement between the parties to admit the 
originals (l) or copies for the purposes of the trial, saving all just 
exceptions, or by an application for such writ of subpoena (mj or 
order as may be necessary to secure the production of the document 
or the admission of a copy of its contonjts (n). 

Where a document is not in the possession of either of the 
parties, or because its authenticity is in dispute or for some other 
reason it is not possible to secure the admission of it or of an agreed 


Romo other fact different from that of payment of tho debt, you may ho said to 
produce it for a collateral purpose, but if the matter to bo proved is payment of 
money, and the payment is to be proved by tho production of a written docu- 
ment, the Stamp Acts immediately apply to such document.” Other examples 
are (a) admitted : unstamped note for umount of bribe to provo bribery (Dove)' v. 
Maestacr (1803), 5 Esp. 92); unstamped deed of assignment, to provo an act of 
bankruptcy [Pons ford v. Walton (1868), L. It. 3 0. P. 167 ; He Oouldwdf 7 Ex 
parte Squire (1868), 4 Ch. App. 47); unstamped instrument, to show that tlw 
transaction with which it was connected was a fraud ( Kedble v. Payne (183K), 

X Ad. & El. 555; Holmes V. Sixsmith (1852), 7 Ex oh. 802; Chittenden v. Day 
(1860), 2 F. & F. 77 ; coinparo R. v. Gompertz (1846), 9 Q. 13. 824, 839 et setj. j, 
or illegal ( Coppock v. Rower (1838), 4 M. & W. 361) ; lotter containing an agree- 
ment for malting a gun, to provo that another gun had been lent to defendant 
by plaintiff ( Dclauney v. Mitchell (1816), 1 Stark. 439) ; unstamped note, to 
prove that at the time the money was lent the party giving it was intoxicated 
( Gregory y. Eraser (1813), 3 Camp. 454) ; unstamped receipt, to prove a contract 
( Evans v. Pr other o (18-52), 1 De G. M. & G. 572, per Lord St. Leonards, L.O. ; 
contra , Same v. Same (1850), 20 L. J. (cir.) 448, per Lord Truro, L.O.); 
unstamped bill, to prove its own invalidity ( Smart v. NoJces (1844), 6 Man. & G. 
911) ; (b) rejected : unstamped note, as an acknowledgment taking a debt out of 
the Statute of Limitations (Parmiter v. Purmiter (1861), 3 De G. F. & J. 461 ; 
and see, further, title Bills of Exchange and Promissory Notes, Vol, II., 
p. 576) ; unstamped bill of sale, to prove that a subsequent bill of sale was 
given bond fide ( Williams v. Gerry (1842), 10 M. & W. 296). See also Hawkins 
v. Warre (1825), 5 Dow. & By. ( k . B.) 512, and cases oited in last note. 

{q) Doe d. Fryer v. Coombs (1842), 3 Q. B. G87. 

(h) Baker v. Dale (1858), 1 F. & F. 271 ; Interleaf Publishing Co. v. Phillips 
(1884), Cab. & El. 315. 

(0 B. S. 0., Ord. 31, r. 16. 

\k) E. S. 0., Ord. 32, it. 2, 3 ; and see title Practice and Procedure. 
Reference may also be made to title Discovery etc., Vol. XI., pp. 08 et seq. 

(i l ) The mere admission of documents does not mako them evidence. They 
must bo formally put in at the trial, and in the Chancery Division must be 
marked by the registrar (TT'ateo?* v. Rodwell (1878), 11 Cb. D. 150, C. A.). 

(m) See p. 680, post . 
in) B. S. C., Ord. 30, r. 7. 

H.Ii. — XIII. 
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Hkct. 2 . copy of it at the trial, it may become necessary not only to secure 

Proof of the production of it, but to give primary ovidence that it is authentic, 

Contents of that is to say, to give the best evidence that the document is that 
Documents, which it purports to be or is tendered as being (o). The methods 
by which such evidence may in general bo given have already been 
.considered^), but in respect of some classes of documents these 
methods may be replaced by some other method which, on grounds 
of public policy, is established either as the best and therefore the 
only method, or as an alternative method, of proving the contents ( q ), 
and where such method is so established as the best method no 
other can be used until the ground has been laid for giving 
secondary evidence. 

Sub-Sect. 2 . — Secondary Evidence 

General rule. 717. In pursuance of the rule that the best evidenco obtainable 
must always be given (r), wherever a document has to bo proved it 
must be produced, and secondary evidence of its contents is in 
general inadmissible. This rule is, however, subject to the following 
exceptions : — 

Exceptions. (1) Where a document has been lost(s) or destroyed ( t ), secondary 
(l) Lost evidence of its contents is admissible (</). The court must first bo 

documents. satisfied that the document existed (a), and that the loss or destruc- 

tion has in fact taken place (M, although reasonable evidence of 
this is all that is required (c). Thus, a bondjide and diligent search 

(r>) Where the document, is a deed or record, this involves the production of 
the original document, excepting in cases wlioro such production is dispensed 
with. Tho signature of a surveyor to an estimate under tho Metropolis 
Management Acts is somo evidence that the document is authentic and that tho 
sum named in it has been duly determined ( ITobmany . Greenwich District Board 
(1894), 58 J. T. 703, 0. A.). 

('/>) See pp. 510, 512, ante. 

(q) Thus, while the original of a will is regarded as primary evidenco of tho 
declarations of a testator contained in it rotating to family history, and may bo 
looked at for purposes of construing the will (lie Harrison , Turner v. Ilellard 
(1885), 30 Ch. D. 390, 0. A.), it has been said that the only evidenco ot a will 
of personal estate is the prohato ( Pinney v. Hunt (1877), 6 Ch. I). 98, 100), or 
tho register containing an entry of the probate (soo p. 553, post), as the prohato 
is the only evidence of tho title derived through it ( Finney v. Pinney (1828), 8 
13. & 0. 335). So whero documents are enrolled pursuant to statute, or are 
entered in a notarial book, duplicates or copies may become equivalent to 
originals as evidence (sec p. 525, post). 

(r) See p. 420, ante ; Dupuy v. Truman (1843), 2 Y. & C. Ch. Cas. 341. 

(s) Goodier v. Bake (1737), 1 Atk. 446; Saltern v. Melhuish (1754), Amb. 
247 ; Bullen v. Michel (1816), 2 Price, 399, 410 ; Hall v. Dawson (1862), 7 L. T. 
519 ; Sugden v. St. Leonards (Lord) (No. 2) (1876), 24 W. R. 860. As to obtaining 
probate of a lost will, see titlo Wills. 

( t ) Delany v. Tenison (1758), 3 Bro. Pari. Cas. 659 ; Brandon v. Barlow 
(1865), J3 L. T. C. 

(a) Even though tho contents are required by statute to have been in writing 
(Head v. Price, [1909] 2 K. B. 724). 

(u) Whitfield v. Fansset (1750), 1 Ves. Son. 387,389; Askew v. Poulterers 
Co. (1750), 2 Yes. Son. 89. 

(f>) Saltern v. Melhuish , supra; Doe d. Johnson v. Johnson (1818), 2 Chit. 196; 
Fitz v. Babbits (1837), 2 Mood. & R. 60; compare Gilchrist v. Herbert (1872), 
20 W. R. 348. 

(c) Saltern v. Melhuish, supra ; Gilchrist v. Herbert , supra . Objections as to 
the sufficiency of the search must be taken at the trial, and cannot be raised 
afterwards ( Williams v. Wilcox (1838), 8 Ad. & El. 314). 
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must have been made in the place where tlio instrument would 
most properly be found (d), but not necessarily in every possible 
place (e) ; nor need the search have been made recently or for the 
purposes of the cause (/). The question of the sufficiency of the 
search is for the judge (#), and this must vary with the circum- 
stances of each case. Thus, if the document is of considerable 
value (h), or is of recent date ( i ), or if the party who ought to pro- 
duce it appears to have some interest in withholding it, greater 
diligence must have been shown before secondary evidence can be 
admitted, while if the document is valueless ( k ) very little search 
will suffice (Z), and no search is required where direct proof of the 
destruction or irretrievable loss of the instrument is given (m). 

(2) Secondary evidence is also admissible where it is impossible 
or highly inconvenient to produce the original. This occurs where 
the original is a fixed inscription, such as that on a tombstone (?i), 


(d) LI. v. Denio (Inhabitants) (1827), 7 B. & C. 020; lla/t v. Hart (1811), 1 
Haro, 1 ; Orem y. Bailey (1847), 15 Sim. .542 ; LI. v. St. Mary's, Islington (l$b l 2), 
1 W. It. 34; 11. v. Hinckley Overseers (4863), 3 B. & S. $85. This is defined as 
“ tlioplaco in which, if all pm sous did tlioir duty, tho instrument, if extant, would 
ho” {LI. v. Saffron Hill ( Inhabitants ) (1852), l K. & B. 93, per Lord Campuuu., 
O.J., at p. 95; compare Minshall v. LAoyd (1837), 2 M. & W. 450). "Where tho 
document belonged to a decoasod person, mquiiy of his personal representatives 
is in general necessary (Li. v. Rawden ( Inhabitants ) (lN3l), 2 Ad. & El. 150); but 
whore the management of his affairs and tho custody of his papers have been 
taken over by bis attorney, inquiry of the latter is sufficient, and it is not necessary 
to inquire of tho widow (Li. y. Puldlchintun ( Inhabitants ) (1832), 3 B. & Ad. 
400). Whero tho document is a settlement, inquiry should be made of all the 
trustees ( Doe d. Richards y. Lewis (1852), 11 0. B. 1035). For further examples 
of what search is sufficient, which varies in each case, see It. v. Stourbridge 
(Inhabitants) (1828), 8 B. & O. 90; Vardoe v. Price (1844), 13 M. & W. 207 ; 
H. v, Kenilworth (lulu d) Hants) (1S45), 7 Q. B. 042 ; (Jathercole v. Miall (1840)*, 
15 M. & W. 319 (search in a public reading room for a newspaper which had 
been sent there held sufficient). 

(<?) Tho court must bo reasonably satisfied that duo diligence has been used : 
it is not necessary to negative every possibility — it is onough to negative overy 
reasonable probability — of anything being kept back ’* (M'Qahey v. Alston 
and Sowell (1830), 2 M. & W. 200, per AldeiisOx\, B., at p. 211; compare 
Brewster y. Sewell (1820), 3 B. & Aid. 296; Hart v. Hart , supra. 

(/) Fitz v. Rabbits (1837), 2 Mood. & E. 60. In this case a search mado 
three years boforo trial was held sufficient, but it was indicated that a recent 
search would have boon more satisfactory. 

( f j ) Waldyy. (dray (1875), L. It. 20 Eq. 238; compare Fernley v. Worth my- 
ton (1840), l Man. & Q. 491; 11. v. Braintree ( Inhabitants ) (1858), 1 E. & E. 
51. 

(h) Brewster v. Sewell , supra , per Best, J., at p. 303 ; compare Freeman v. 
Arkcll (1824), 2 B. & C. 494 ; Quilter y. Jorss (1803), 14 0. 13. (n. s.) 747 ; dully 
V. Exeter (Bishop) (1827), 4 Bing. ‘290, 298. 

({) R. y. Hinckley Overseers (1863), 3 B. & S. 885. 

(k) E.g., a policy of insurance on which a claim has boon paid (Br ouster v. 
Sewell, supra) ; depositions in a prosecution for assault where the graud jury 
has thrown out the bill (Freeman y. Arkell , supra). 

S Brewster v. Sewell , supra ; compare Freeman v. Arkell, supra. 

0 Ex parte Raine (1816), 19 Vos. 588, where the document was shown to 
have been stolen from the coach office ; Quilter y. Joi'ss, supra , where the hearer 
of a document was arrested in New York and his papers taken from him, all of 
them (except the document in question) being returned to him ; compare 
Oharnley v. Grundy (1854), 14 C. B. 008 ; Blackie y. Ridding (1848), 0 0. B. 196 
Atkins v. Owen (1834), 2 Ad. & El. 35. 

(n) The Trucy Faraye (1843), 10 01. & Fin, 104, II. L. 
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or ail inscription or device on a banner or flag displayed at a public 
meeting (o), or a placard posted on a wall(^). 

Where the document is abroad in the hands of a foreign func- 
tionary who is forbidden to produce it, secondary evidence may be 
given (q), but it seems that an application must first have been 
made to the person having the legal, even though he lias not the 
actual, custody of the document, and must bo shown to have been 
unsuccessful (r). 

Similarly, where the document is abroad in private hands, 
application must be made to the person in possession of it and the 
purpose for which it is required disclosed (s). 

Where, however, the document is filed in an English court, 
secondary evidence is inadmissible (£), except that in certain cases 
office copies are admissible to the same extent as the originals (a). 

Secondary evidence is also admissible where the document is in 
the possession of a person who, by virtue of privilege (b) or otherwise, 
is not compellablo to produce it(V), provided that he has been 
served with a notice to produce or subpoena duces tecum and expressly 
claims his privilege (d). 

(3) Secondary evidence is admissible in the case of documents 
in the hands of an adversary who fails to produce them after being 
served with a notice to produce (<?). 

Where a document is in the hands of an adversary ho must in 
general bo served with a notice to produce ; if this is not done, 
secondary evidence of its contents is inadmissible (/). Moreover, 
where a document is proved to have come into the adversary’s 


(o) 11. v. Hunt (1820), 3 B. & Alfl. 500, 575, 570. 
t , (p) Bruce v. Nicvlopulo (1855), 11 Exch. 129, 131, 103. 

{<]) In the Goods of Lenxme, [1892] V. 89 ; In the Goods of Von Linden , [1890] 
V. 148 (coses of wills deposited abroad) ; oompaie Burnaby v. Baillie (1889), 42 
Ch. -D. 282, 291, 292 (foreign registers of birth; for such registers, see p. 534, 
jwwf). 

(r) Crespin v. Doglioni (18G3), 32 L J. (l\ M. & A.) 109. In this case tho 
document was filed in a foreign court, but it is approhoiuled that tho principle 
is of general application. 

(s) Boyle v. Wiseman (1855J, 10 Exch. 047 ; compare Crespin v. Doylioni , supra . 
In Hunt v. Aleiryn (1828), 1 Moo. & P. 433, secondary evidence was admitted 
of a bill of exchange in possession of the acceptors (who had paid it) abroad, it 
being treated as lost. 

( t ) Williams v. Munnings (1824), Ey. & M. IS. 

(a) K.g., office copies are admissible of all documents filed in the High Court 
(E. S. 0., Ord. 37, r. 4). 

(5) See p. 570, pust. 

(r) Hibherd v. Knight (1848), 2 Exch. 11 ; Newton v. Chaplin (1850), 10 C. B. 
350. Wheio the document is in tho hands of the person’s solicitor, who refuses 
to produce it, it is not necessary to boi ve the client with a subpoena duces tecum 
if be attends on ordinary subpoena and refuses production (ibid.); compare Doe 
d. Lose* tube v. Clifford (1847), 2 Car. & Kir. 448. See also, for the rule stated iu 
the text, Mansion v. Downes (1834), 1 Ad. & El. 31 ; It v. Leatham (1801), 3 
E, & IG. 658 ; and soo Coulee v. Maxwell (1817), 2 Stark. 183 (document excluded 
on giound of public policy). 

(d) Lloyd v. Mostyn (1842), 10 M. & W. 478. 

(e) M. v. Watson (1788), 2 Term Itep. 199, 201 ; Sharpev. Lamb (1840), 11 Ad. 
& El. 805. 

(/) -B- v. Doran (1791), 1 Esp. 127; Dwyer v. Collins (1852), 7 Exch. 639; 
<jl coder ed v. Armour (1842), 3 Q. B. 956; Bate v. Kinsey (1834), 1 Cr.M. & K. 38. 
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hands, the opposite party cannot give evidence of its loss or Sect. 2 . 
destruction until he has served a notice to produce (g). Proof of 

A party who has served a notice to produce a document will not Contents of 
be entitled to give secondary evidence of it, unless he establishes Documents, 
at the trial that it was at the time of the service of the notice in 
the possession of the person on whom the notice was served, or 
of some agent or other person on his behalf over whom the party 
served has some authority and from whom he could obtain the 
document (ft). 

But a notice to produce is not necessary where the document is where notice 
itself a notice which has been served upon the adversary (i), such to produce is 
as a notice of dishonour in an action on the bill (j), a notice to quit UDnecessar y* 
in an action of ejectment ( k ), or a notice of assignment in an action 
by an assignee of a debt (Z), or is an instrument in the nature 
of a notice (m), or where the possession of the document by the 
defendant forms the basis of the action so that the action itself acts 
as a notice ( n ), as when the action is in trover for the document ( 0 ), 
or in contract for non-delivery of the docuifient (p), or in a 
prosecution for larceny of the document ( 7 ). 

(g) Doc il. Phi/lips v. Morris (1835), 3 Ad. & El. 40. 

( h ) Lloyd v. Modyv (1842), 10 M. & W. 478 ; Partridge v. Coates (1824), By. 

& M. 153, 150; Burton v. Bayne (1827), 2 0. & P.520 ; Baldney v. (1816), 

1 Stark. 338 ; Sinclair v. Stevenson (1824), 1 C. & P. 582 ; Taplin v.Jtty (1825), 3 
Bing. 164 ; Suter v. Burrell (1858), 2 LI. & N. 867 ; Martin v. Bell (1816), 1 Stark. 

413 ; Barry y. May and Morret (1833), 1 Mood. & R. 270 ; Evans v. Sweet ( 1824), 

Ily. & M. S3 ; Knight Martin (1819), Glow, 103. Aa to wliat is evidence uf a docu- 
ment coining within the hands of a party, see Henry v. Leigh (1813), 3 Camp. 499. 

(i) “ On the ground that it is not necessary to gi\e any other notice to the 
deiondant than that which is given by tho proceedings, the defendant being 
sufficiently warned by the issue that tho plaintiff means to give secondaiy 
evidence of the contents of the notice unless iho defendant produces it himself V 
(Robinson v. Brown (1846), 3 0. B. 754, per Maule, J., at p. 762). 

( /) Kine v. Beaumont (1822), 3 Brod. & Bing. 288 ; Strain v. Lewis (1835), 4 
L. J. (EX.) 249; Lantiuzev. Palmer (1827), Mood. & M. 31; Robinson v. Brown, 
supra; compare Colling v. Trcweek (1827), 6 B. <& 0. 394. Lamjdvn v. Hulls 
(1804), o Esp. 156, cannot now be upheld. 

(7c) Doe d. Fleming v. Somerton (1845), 7 Q. B. 58; compare Philipson v. 

C/utse (1809), 2 Camp. 110; Colling v. Trcweek , supra. 

il) Surtees v. Hubbard (1802), 4 Esp. 203. 

(m) In Colling v. Trcweek, supra, this rule was extended to tho case of an 
attorney’s bill, which was held to amount to a notice, and it was said by 
UAYLEY, J., at p. 400, that Philipson v. Chase , supra— a similar case— was 
to he supported on this ground, although not decided thereon ; and see 
also Anderson v. May (1800), 2 Bos. & P. 237). It is submitted that Gotlicb 
v. Danvers (1796), 1 Esp. 455, where the document in question was a notice 
that certain work was unsatisfactory and requiring it to he taken down, really 
falls under this head. In Grove v. Ware (1817), 2 Stark. 174. which was an 
action against a surety, the document was a notice to pay, but it was held that 
a notice to produce was necessary, as the document was not a mere notice, but 
a statement of account between the plaintiff and tho principal debtor. 

(n) Hoio v. Hall (1811), 14 East, 274, per Le Blanc, J., at p. 277 ; compare 
R. v. Elworthy (1867), L. II. 1 C. C. R. 103, per Kelly, O.B., at p. 105. 

(o) Bucher v. Jarratt (1802), 3 Bos. & P. 143; How v. Hull, supra; Scott v. 

Jones (1813), 4 Taunt. 865 ; R. v. Elworthy, supra; compare R . v. Moors (1801k 
cited 6 East, 419, n., 421, n. ; Colling v. Treweek , supra ; Read v. Gamble (1S35), 

5 Nev. & M. (k. b.) 433. 

(p) Jolley v. Taylor (1807), 1 Camp. 143. 

( q ) 11. v. Elworthy, supra. Seats, where a person is indicted for perjury 
in swearing that a document never existed (ibid.). 
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In an action by a seaman for his wages no notice to produce the 
ship’s articles is required (r), and a seaman need never give notico 
to produce his agreement (s). 

Notice to produce the original is also unnecessary where the 
document sought to be put in is a counterpart original (t) 9 or 
perhaps even a copy made contemporaneously (a). 

Where a proper notice to produce has been served and a now 
trial is subsequently ordered, a fresh notice is unnecessary ( b ). 

A notice to produce must be in writing (c), and served between 
certain hours (d) within a reasonable time before trial (e) upon the 
party or his solicitor (/). 

The notice must specify the documents required to be produced 
with reasonable particularity (g ). 


Sub-Sect. 3. — Copies of Public Documents . 

718. The above-montioned rules as to secondary evidence apply 
only to private documents. t Wherever an originai document is of 


(r) Boiuman v. Mauzelman (1809), 2 Camp. 315. 

(s) Merchant Shipping Act, 1894 (57 & 58 Yict. c. GO), b. 123; see, farther, 
title Sdipping and Navigation. 

(/) “If there are two contemporary wii tings, tho counterparts of each other, 
one of which is delivered to the opposite party and the othor preserved, as they 
may both he considered as originals and they have equal claims to authenticity, 
the one which is preserved may ho received in ovidonco without notico to 
produce tho ono which was delivered ” ( Pliilipson v. Chase (1809), 2 Camp, lip, 
per Lord Ellenborouqu, C.J., at p. Ill ; see, as to this caso, note (m), p. 521, 
ante; Surtees Hubbard (1802), 4 Rsp. 203 ; compare Kmcv. Beaumont (1822), 3 
Jlrod. & Bing. 288; Colling v. Trcwcclc (1827), 6 B. k C. 394, 398 ; Houghton v. 
j Kocn ig (1840), 3 C. 13. 751). There was formerly sorno confusion between cast's of 
counterparts and cases of notices (see Jory v Orchard (1799), 2 Bos. & P. 39), 
but the distinction is now well established. 

(a) Seo Kine v. Beaumont, supra, per Dallas, C.J.,at p. 291 ; Phuipson v. 
Chuse , supra ; Ootlieb v. Danvers (1790), 1 Esp. 455. 

(b) Hope v. Beadon (1851), 17 Q. B. 509. 

(c) B. S. O., Old. GG, r. 1 ; for form, sco ibid., App. B, No. 14. 

( d ) For these, see II. S. C., Ord. G4, r. 11. For proof of service, see B. S. C., 
Ord. 32, r. 8. 

(e) Lloyd v. Mostyn (18-12), 10 M. & W. 478. This is a question for tho judge 
{ibid., at p. 484). In Doe cl. Warlney v. Qrey (1816), l Stark. 283, sorvice on 
the wife of tho defendant’s attorney at his lodgings on tho evening before trial 
was held insufficient. 

(/ ) See Lloyd v. Mostyn , supra, where notice was served on a party’s present 
solicitor to produce a document which was in possession of his former solicitor, 
and tho notice was held good on tho ground that tho latter could be compelled 
by the party to produce it (see Doe d. Wartncy v. Cray, supra). 

[g) The proper courso appears to be as far as possible in drawing the notico 
to refer to the descriptions of documents given in tho affidavit of documents 
on which the notice is generally founded (see Anon. (1899), 44 Sol. Jo. 95). 
Tho following notices have been held too vague: “All the plaintiffs’ books of 
account containing entries of dealings between them and the defendant for 
September, 189G, and also all lei tors written by tho defendant or any other 
person to the plaintiffs relating to relevant matters” {ibid.) ; “Letters and 
copies of letters, also all books relating to this cause ” {Jones v. Edwards (1825), 
M‘Cle. & Yo. 139) ; “ All letters, pupors, and documents touching or concerning 
the bill of exchange mentioned in tho declaration and the debt sought to bo 
vecovered” {France v. Lucy (1825), By. & M. 341). 
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a public nature, and would of itself be evidence if produced from 
the proper custody, cor tain kinds of copies of the document are 
admissible in evidonce(/t). And by virtue of statutory provisions 
a number of documents can now be proved by means of copies 
of a prescribed kind. To be admissible in evidence such copies 
must fall under one or other of the five following heads : — 
(i.) Exemplifications; (ii.) Office copies; (iii.) Examined copies; 
(iv.) Certified copies; (v.) Copies printed by the King’s printers 
or under tho superintendence or authority of His Majesty’s 
Stationery Offico or in the Gazette ( k ), or by the printer to either 
House of Parliament. 


(i.) Exemplifications. 

719. An exemplification is a copy of a record of a court either 
under the Great Seal or under the seal of the court where the 
record is ( l ). Exemplifications are rarely used in modern practice, 
as judgments of tho High Court are generally now proved by 
office copies (pi). 

(ii.) OJfice Copit «. 

720. Office copios are copies of documents in the custody of a 
superior court made and authenticated by an officer of the court, 
who is intrustod with tho power of furnishing copies (n). Such 
copies were before the Judicature Acts evidence without proof that 
they had been actually examined, if they were tendered in evidence 
in the same court and in the same cause, and were in such cases 
regarded as equivalent to the record itself (o). And now offico 
copies of all writs, records, pleadings and documents filed in tho 
High Court of Justice are admissible in evidence in all causes and 
matters and between all persons or parties to the same extent as 
the original would bo admissible (p). 

All copies, certificates, and other documents appearing to bo 
sealed with a seal of the Central Ollice of the Supreme Court are 
to be presumed to be office copies or certificates or other documents 
issued from the Central Office and, if duly stamped, may be received 
in evidence, and no signature or othor formality, except the sealing 
with a seal of the Central Office, is to be required for the authenti- 
cation of any such copy etc. (q). 


(h) This is a common law rnlo {Lynch v. Clerke (1697), 3 Salk. 154) oimctod 
l>y statu! o; soo Evidence Act, 1851 (14 & 15 Viet. c. 99), s. 14. As to what is 
a public document, see p. 525, post. 

(£) />., tho London, tho Edinburgh or tho Dublin Gazetto (Documentary 
Evidence Act, 1608 (01 & 02 Yict. c. 07), s. 5). 

(0 Duller, Nisi Pvius, 226. See Sidney Smith, Chancery Practice, 7th od., 
888; 1 Seton’s Judgments and Orders, 195. 

(m) It. S. C., Ord. 37, r. 4. 

(r?) Gilbert on Evidence, Gth ed., 19. 

(o) See Denn d. Lucas v. Fulford (1761), 2 Burr. 1177, 1181; Jack d. IJoylo 
v. Kiernan (1840), 2 Jobb & S. 231. 

(p) R. S. 0., Ord. 37, r. 4. 

(7) R. S. O., Ord. 61, r. 7. There are also a number of statutes which make 
office copies of documents filed in tho Supreme Court admissible in evidence, 
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(iii.) Examined Copies* 

7581- An examined copy is a copy of a document which a witness 
swears he has compared with the original, or with what the officer 
of the court which has custody of the original or any other person 
read as the contents of the original, and which copy the witness 
swears is correct (/•). Such copies are admissible in evidence in 
all cases where the original is a public document (s), and in 
many other cases where such copies are made admissible by 
statute (t). Before such a copy can be read in evidence it must be 
proved that the original came from tho proper place of deposit or 
out of the hands of the officer in whose custody it was kept (a). 


(iv.) Certified Copies. 

722. Copies of records in the Public Record Office in the custody 
of the Master of the Rolls may be made at the request and cost of 
any person desirous of procuring the same ; any copy so made is 
to be examined arid certified as a true and authentic copy by the 
deputy keeper of the records, or one of the assistant record keepers, 
and sealed and stamped with the seal of the Record Office ; every 
copy so certified and purporting to be sealed or stamped with such 
seal is admissible in evidence without any further or other proof 
thereof in every case in which the original record could have been 
received in evidence (b). 

A copy of a public document or an extract therefrom is 
admissible in evidence, provided it purports to be signed and 
certified as a true copy or extract by the officer to whose custody 
the original is intrusted (c). There are a great number of statutes 
making admissible in evidence copies of particular documents 
certified by officials who have the custody of the originals (d). 

If by any statuto a certified copy of any document is made 
admissible in evidence, the copy is to be admitted, provided it 
purports to be sealed or impressed with a stamp, or sealed and 
signed, or signed alone as required, or impressed with a stamp and 
signed as directed by any such statute, without any proof of tho 


see 2 Taylor on Evidence, 10th ed., p. 1153. As to oflico copies of documents 
in the probate registry, see Probate Hides (Non-Contentious), 1862, rr. 80, 81 ; 
Matrimonial Cansos Buies, 1865, rr. 119, 120. 

(r) Reid v. Margison (1808), 1 Camp. 469; Gyles v. Hill (1809), 1 Camp. 
471, n. ; Rolfv. Dart (1809), 2 Taunt. 52 ; R . v. M' Donald (1841), Arm. M. & 0. 
112; R. v. Hughes (1839), 1 Craw. & D. 13; but seo as to peerage cases, The 
Slane Peerage (1835), 5 Cl. & Fin, 23, 42, H. L. An examined copy must not 
contain abbreviations which aro not in the original (li. v. Christian (1842b 
Car. &M. 388). ' 

(a) Evidence A«t, 1851 (14 & 15 Viet. c. 99), s. 14. 

(<) See p. 539, post. 

(a) Adamthwaite v. Synge (1810), 1 Stark. 183; Doe d. Arundel (Lord) v. 
Fowler (1850), 14 Q. 11. 700. 

(b) Public Record Office Act, 1838 (1 & 2 Viet. c. 94), es. 12, 13. 

(c) Evidence Act, 1851 (14 & 15 Viet. c. 99), s. 14. If such a copy is not 
properly certified, it maybe proved b y viva vote evidonce to be an examined 
oopv (R. V. Manwaring (1S56), Dears. & JB. 132, 0. 0. R.). 

{4) See 2 Taylor on Evidence, 10th ed., p. 1153, for a list of such statutes, 
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seal or stamp or official character of the person appearing to have 
signed the same («). 

(v.) Copies printed by Public Authority . 

723. Acts of Parliament and certain other official documents 
are proved by copies printed hy public authority (/). 

Sub-Sect. 4. — 1‘rvnf of Particular Public or Official Documents. 

(i.) Statutes , Parliamentary Proceedings , and Orders, 
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724. Public statutes are judicially noticed and no proof of them statutes 
is required (g) . judicially 

The same is the case with local, personal, and private Acts which noticed - 
were passed since January 1st, 1851 (ft), or which, though passed 
before that date, contained a declaration that they are to be treated 
as public (i). 

Local, personal, and private Acts passed before January 1st, 1851, 
which do not contain a declaration that they are to be treated as 
public, are proved by a copy purporting fo be printed by the King's 
printers (ft), or under the superintendence or authority of His 
Majesty's Stationery Office (Z). 


725. Proclamations, orders, and regulations issued by the King, n 0 yal etc., 
the Privy Council, the Lord Lieutenant of Ireland, or a Government proclama-' 
department are most conveniently ( m ) proved by a copy of the 
Gazette (u) purporting to contain them (o), or by a copy purporting pr ° V 
to be printed by the Government printer (o), or under the superin- 
tendence or authority of llis Majesty’s Stationery Office (p), or by 
a certified copy or extract (q). 


(e) Evidence Act, 1845 (8 & 9 Viet. c. 113), s. 1; see II. v. Parsons ( 1866), 
L. R. 1 C. 0. R. 24. As to the proof of a conviction or acquittal by n certified 
copy, see Evidence Act, 1851 (14 & 15 Viet. c. 99), s. 13; Criminal Procedure 
Act, 1865 (28 & 29 Viet. c. 18), ss. 1, 6 (re-enacting Common Law Procedure 
Act, 1854 (17 & 18 Viet. c. 125), s. 25) ; Prevention of Crimes Act, 1871 (34 & 35 
Viet. c. 112), s. 18; 11. v. Parsons , supra; Richardson v. Willis (1873), L. U. 8 
Exch. 69. 

( / ) See infra. 

(</) See p. 485, ante . The Parliament lloll may bo inspocted to test the accuracy 
of any print produced (see JL v. Jefferies (1721), 1 Stra. 446; Price v. Hollis 
(1813), 1 M. & S. 105). 

(ft) See stat. (1850) 13 & 14 Viet. c. 21. s. 7, which provides that such Acts 
are to bo deemed public Acts in tlio absenco of express provision to the con- 
trary. Acts in which such provision to the contrary is inserted must of course 
be proved in the ordinary way by copy. 

(?) Beaumont v. Mountain (1834), 10 Bing. 404 ; Brett v. Beales (1830), 10 
B. & O. 508, is no longer law on this point. 

(ft) Lord Brougham’s Evidence Act, 1845 (8 & 9 Viet. c. 113), s. 3. 

(l) Documentary Evidence Act, 1882 (45 & 46 Viet. c. 9), s. 2; compare Re 
Yarmouth and Veninor Rail . Co., [1871] W. N. 236; examined copies are also 
admissible ; as to these, see p. 524, ante. 

(m) But this evidence is only primd facie, and, where necessary, examined 
copies should he produced. 

(n) This includes the London, the Edinburgh, and the Dublin Gazettes 
(Documentary Evidence Act, 1868 (31 & 32 Viet. o. 37), s. 5). 

fo) Ibid., s. 2 (1), (2). 

( p ) Documentary Evidence Act, 1882 (45 & 46 Viet. c. 9), s. 2. These pro- 
visions apply to copies printed in the same way in Ireland (ibid., s. 4). 

(q) In cases of proclamations etc. issued by the King or the Privy Council, 
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726 . Bye-laws are generally made provablo in some particular 
maimer by the statute under which they are made (r). Where no 
such provision exists proof must be given of the fulfilment of the 
conditions precedent to the validity of the bye-laws, or such 
fulfilment may be presumed from sufficiently long use. 


or the Lord Lieutenant of Ireland or his Privy Council, the copy or extracts must 
ho certified by the clerk to the Privy Council or one of tho lords thereof, and 
in the case of proclamations etc. by Government departments officers, by tho 
various officers respectively mentioned in tho schedule to tho Documentary 
Evidence Act, 186S (31 & 32 Viet. c. 37), as altered by subsequent legislation. 
This schedule now stands as follows : — 


Column I. 

(Name of Department or Officer.) 
Tho Commissioners of tho Treasury. 

The Commissioners for executing 
the office of Lord High Admiral. 


He ere lari os of State . 

Uommittoo of Privy 
Hoard of Trade. 


Council for 


Column II. 

(Name of Certifying Officers.) 

Any Commissioner, Secretary, or Assis- 
tant Secretary of the Treasury. 

Any of the Commissioners for executing 
tho offico of Lord High Admiral, or 
cither of the Secretaries to tho said 
Commissioners. 

Any Secretary or Under-Secretary of 
State. 

Any Member of the Committee of Privy 
Council for Trade or any Secretary or 
Assistant Secretary of tho said Com- 
mittee. 

Any Commissioner of tho Poor-law Board, 
or any Secretary or Assistant Secret, ary 
of the said Board. 

Any Member of tho Local Government 
Board, or any Secretary or Assistant 
Secretary of that Board. 


The late Poor-law Board (abolished 
by Local Government Board Act, 

1871 (34 & 35 Yict. e. 7(>), s. 2). 

Tho Local Government Board (Local 
Government Board Act, 1871 (34 
„ & 35 Yict. c. 70), s. 5. See, also, 

Public Health Act, 1875 (38 & 89 
Yict. c. 55), ss. 1 30. 135, 297 (7); 
and Public Heid th (Ireland) Act, 

1878 (41 & 42 Yict. c. 52), s. 2(35). 

Board of Education (Board of Educa- 
tion Act, 1899 (62 & (33 Yict. 
c. 33) ) (formerly the Education 
Department (Elementary Educa- 
tion Act, 1870 (33 & 31 Yict. 
c. 75), s. 83). 

The Postmastor-G on oral (Post Office 
Act, 1908 (3 Edw.7, c. 48) ). 

A Secretary of Stato acting under 
“The Artillery and Rifle Ranges 
Act, 1885 ” (48 & 49 Viet. c. 3(5), 
s. 6 ; and Drill Grounds Act, 1886 
(49 & 50 Viet. c. 5). 

Tho Board of Agriculture and Tho President, Secretary, or any member 
Pisheries (Documentary Evidence of the Board, or any person authorised 
Act, 1895 (68 Yict. c. 9), s. 1). by the President to act on behalf of tho 

Secretary. 

No proof of the handwriting or official position of the certifying officer is 
required (Documentary Evidonce Act, 1868 (31 & 32 Viet. c. 37), s. 2 (3)). 

(r) As to bye-laws made by companies and railways, see titles Companies, 
Vol. Y. ; Railways and Canals. As to bye-laws made by municipal corpora- 
tions, see Robinson v. Gregory, [1905] 1 IC B. 534, and title Local Govern- 
ment ; or by othor public health authorities, see title Public Health. As to 
bye-laws for open spaces, see title Open Spaces. Bye-laws of a county council 
must be proved by a copy sealed with the council's seal, see Timothy v. Fenn 
(1910), 102 L. T. m. 


Any Member of tho Education Depart- 
ment, or any Secretary or Assistant 
Secretary of that Department, or tho 
Board, or a Secretary or person autho- 
rised by the President or somo member 
of ' the Board to act on behalf of a 
Secretary. 

Any Secretary or Assistant Secretary of 
the Post Office. 

Any of His Majesty's Principal Secre- 
taries of State. 
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727 . The journals of either House of Parliament are proved by 
copies purporting to be printed by the printer to either House (a), 
and are admissible as evidence of the facts relating to parliamentary 
procedure therein recorded ( b ). 

(ii.) Foreign Judgment s and Ads of State . 

728. Proclamations, treaties, and other acts of state of a foreign 
state or British colony, and judgments, and other judicial proceed- 
ings of foreign (c) or colonial (d) courts, and affidavits, pleadings, 
and other legal documents filed or deposited in such courts, may be 
proved by examined (e) or authenticated (/) copies (g). 

For the purposes of the Extradition Act, 1870 (/i), foreign war- 
rants, depositions, convictions etc. are provable by authenticated 
copies (a). Under this provision, the depositions are admissible even 
though neither taken in the presence of the accused nor in relation 
to the particular charge upon which extradition is demanded ( k ). 

Various statutory provisions have been made as to the admissibility 
and proof of depositions etc. taken abroad (Z). 


(iii.) Ancient Public Surveys , Inquisitions , and Assessments . 

729. A public document embodying the results of a public 
inquiry or public act made or done by a public officer is evidence 


(a) Evidence Act, 1«S45 (8 & 0 Viet. c. 113), a. 3. No proof is necessary that 
such copies were in fact so print od (ibid.). 

(h) A.-G. v. Bradlaugh (1885), l-l Q. B. D. 667, C. A. 

(c) If or tlio effect in England of judgments given by foreign courts, soe title 

Conflict of Laws, Vol. II, , pp. 281 et set/. • 

(d) This extends to all British possessions but not to Scotland. As to proof of 
colonial statutes, see R. v. lirixton Prison (Governor), Ex parte Pcrcival (1907), 
71 J. P. 148, and p. 492, ante. 

(c) As to examined copies, see Mot tram y. Eastern Counties Rail. Co. (1859), 7 
C. B. (n. s.) 58. 

(/) The authenticated copy of an act of state must purport to be sealed with 
the seal of the state or colony to which tho original document belongs ; the 
authenticated copy of a judgment etc. or affidavit etc. in the court of any 
foreign state or British colony must purport cither to be sealed with the seal of 
the court to which tho original document belongs, or if the court has no seal, to 
be signed by tho judge or one of the judges of tho court, who must attuch to 
his signature a statement m writing on the copy that the court has no seal 
(Evidence Act, 1851 (14 & 15 Viet. c. 99), s. 7 ; see Re Betts 9 Patent (1802), 1 
Moo. P. C. C. (n. s.) 49, 52; Lcishman v. Cochrane (1808), 1 Moo. P. 0. C. 
(n. s.) 315; hoibl v. Strampjer (1867), 16 L. T. 720; Cavan v. Stewart (1816), 
1 Stark. 525. 

(g) The Evidenco Act, 1851 (14 & 15 Viet. o. 99), s. 7. This Act contains 
(a 10) provisions as to proof of Irish documents in England (see Re Mahon 9 s 
Trust (1852), 9 Hare, 459). 

(//) 33 & 34 Viet. c. 52. Soe also the Extradition Act, 1873 (36 & 37 Viet, 
c. 60), s. 4. 

(?) Extradition Act, 1870 (33 & 34 Viet. c. 62), s. 14; and seo R. v. Gunz 
(1882), 9 Q. B. I). 93. Tho provisions as to authentication are contained in e. 15. 
8oo title Extradition and Fugitive Offenders. 

(/c) Re Counhaye (1873), L. 11. 8 Q. B. 410. 

(/) Tho statutes deal mostly with the method of taking evidence on commis- 
sion in certaiu cases, and aro dealt with elsewhere (seo p. 609, post). In pro- 
ceedings under tho Fugitive Offenders Act, 1881 (14 & 45 Yict. c. 69), e. 29, 
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of the truth of such facts therein stated as are within the scope of 
the inquiry (m). 

Thus, records or conveyances rolating to Crown property (71), 
records directly affecting the revenues of the Crown ( n ), and surveys 
of Crown property made for public purposes (0), are public docu- 
ments in this sense, and the same applies bo records in the Exchequer 
of acts done by officers of the Crown in assertion or derogation of 
tlio King’s title ( p), returns to a commission directing an inquiry 
as to Crown lands (q), an ancient extent of Crown lands (r), accounts 


duly authenticated copies of depositions are admissible. See title Extradition 
and Fugitive Offenders. 

( in ) Tho limits within which the documents dealt with in this sub-section are 
admissible are laid down by Lord Blackburn in Star (a v. Freccia (1880), 5 
App. Oas. 623, at p. 643 : “It should be a public inquiry, a pubb'c document, 
and made by a public officer. [ do not think that * public * thero is to be taken 
in the sense of meaning the whole world. I think an entry in the books of a 
manor is public in the sense that it concerns all the people interested in the manor. 
And an entry probably in a corporation book concerning a corporate matter, or 
something in which all tho corporation is concerned, would be public within that 
sense. But it must be a public document, and it must be mado by a public 
officer. I understand a public document there to mean a document that is mado 
for the purpose of the public making use of it, and being able to refer to it. It 
is meant to bo whero there is a judicial, or f/uasi- judicial, duty to inquire, as 
might bo said to be tho case with the bishop acting undor tho writs issued by 
the Drown. That may bo said to bo quasi- judicial, lie is acting for tho public 
whon that is dono; but I think the very object of it must bo that it should be 
made for tho puiposo of being kept public, so that tho persons concern od in it 
may have access to it afterwards.” See this caso explained in Mercer v. Prune, 
[1905] 2 Oh. 538, 0. A. ; and compare North Staffordshire Rail. Co. v. Hanley 
Corporation (1909), 73 J. P. 477, C. A. ; and see, further, Daniel v. Wilkin 
(1852), 7 Excli. 429, per Parke, B., at p. 437. Note that cases falling 
undor this head must not bo confused with cases of entries by decoased persons 
made in course of private duty : the latter aro privato, not public documents. 
As to them, see p. 401, ante ; Short v. Lee (1821), 2 Juo. & AY. 4(31, seems to 
ho a caso of that kind. 

(a) Mercer v. Uenne , supra, per Vaughan Williams, L.J., at p. 556 ; 
compare Sturla v. Freccia , supra; Beaufort (Duke) v. Smith (1849), 4 Exch. 
450; Daniel v. Wilkin, supra; Rmvev. Brenton (1828), 8 B. & 0. 737, cited in 
noto (o), infra; Newcastle (Duke) v. Broxtofoe Hundred (1832), 4 B. & Ad. 278. 

(o) See Smith v. Brownlow (Earl) (1870), L. R. 9 Eq. 241, survey of manor 
belonging to the Duchy of Cornwall held admissible asevidenco of tho boundaries 
and customs of tho manor ; comparo Beaufort (Duke) v. Smith, supra ; Daniel 
v. Wilkin, supra; Manchester Corporation v. Lyons (1882), 22 Oh. D. 287, 
299, C. A. Generally, all documents coming under this head which relate to the 
possessions or revenues of the Duchies of Cornwall and Lancaster are admissible 
as public documents owing to tho special interest which the Crown has in the 
duchies ; see Rowe v. Brenton , supra, in which caso (1) a grant by Edward II. 
to Piers do Gaveston of the County of Cornwall, and the confirmation theroof ; 
(2) accounts relating to the Duchy of Cornwall produced from the King’s 
Remembrancers office; (3) a roll called an Assession Roll containing accounts 
of acts done by commissioners appointed in 7 Edward III. (1333) by the Earl 
of Cornwall ; and (4) ancient leases and grants of duchy lands by the Duke of 
Cornwall, were admitted (compare Brisco v. Lomax (1838), 8 Ad. & El. 198; 
Blandy- Jenkins v. Dunraven (Earl) (1898), 62 J. P. 661). 

( p ) Mercer v. Denne , supra, per VAUGHAN AVlLLlAMS, L.J., at p. 558. 

(a) Rowe v. Brenton, supra . 

(r) Rowe v. Brenton, supra. This document was found in the proper office, 
and purported to have been taken by a steward of the King’s lands. Tho com- 
mission under which it was taken could not ho found, but it was presumed to 
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of receivers-general and other Crown officers (s), but not to documents 
made on behalf of the Crown for merely temporary or private (£) 
purposes, such as a survey of Walrner Castle taken by direction of 
the Lord Warden of the Cinque Ports, or an estimate made by the 
King’s engineer for the repair of Walmer Castle (a), or depositions 
taken in an information by the Attorney-General against persons 
claiming to be entitled to the manor of Walmer for suffering the 
destruction of a sea wall between the sea and Walmer Castle (b). 

These cases must be distinguished from those of documents 
operating merely as admissions by the Crown, which are evidence 
only as against the Crown or persons claiming under it ( c ). 

730. The following are further instances of documents held to 
fall within the rule above stated : — Documents drawn up by public 
commissioners (d), surveyors (e), valuers (/), customs house 


have beon taken under a proper authority. “ Considering that this document 
was found in the proper office, and that it would have been a breach of duty in 
the person having the custody of that office to admit any extent not duly taken, 
I think we must, at this distance of time, presume that it was taken under 
competent authority. The stat. 4 Edw. 1 says that extents are to be taken, not 
by whom. I therefore think it was tho duty of each steward under the Crown 
to tako extents from time to time of the lands under his care” (ibid., per 
Bayley, J., at p. 740). Eor another example, see Due d. William IV. v. Roberts 
(1844), 13 M. & W. 520, 533. 

(a) Doe d. William IV. v. Huberts, supra; A.-G . v. ilolkam (Lord) (1823), 
Turn. & ll. 200. 

(tf) See, for example, Ihaufort (Duke) v. Smith (1840), 4 Exch. 450; and see 
Phillips v. Hudson (1807), 2 Oh. App. 243, where a survey of a Crown manor 
made under order of the Crown was hold to have been “ a survey made for the 
purposes of the Crown and just the same as if it had been a survey made by^i 
private owner,” and therefore inadmissible in an action by copyholders against 
the lord. See also Evans v. Taylor (1838), 7 Ad. & El. 017, where a survey of a 
manor belonging to the Duchy of Lancaster produced from tho duchy offico 
was held inadmissible, it not being shown to navo been mado for any public 
purpose. Sed qua re, whether on tho facts this objection is corroct ; the 
document was in any event inadmissible, as the scope of tho inquiry does not 
appear to have been regarded. 

(a) Mercery. Denne , [1905] 2 Ch. 588, 0. A. ; such documents, if not otherwise 
admissible, are not admissible as entries by a deceased person (as to which see 
p. 463, ante) (ibid.). 

(b) Mercer v. Denne, supra. 

(c) E.g., Irish Society ( Governors etc.) v. Derry (Bishop) (1846), 12 Cl. & Fin. 
641, H. L. (surrender mado by a former bishop to tho Crown of all livings 
in Londonderry, followed by a grant of such livings by the Crown and two 
letters from the Crown, recognising this grant, admitted). And as to admissions 
generally, see p. 456, ante. 

(d) E.g., under the Tithe Commutation Acts ( Giffard v. Williams (1869), 38 
L. J. (oil.) 597, 604) ; A.-G. v. Antrobus, [1905] 2 Cli. 188, 193, 194 (tithe maps 
and awards; distinguish Wilberforce v. Hear field (1877), 5 Ch. D. 709, note (i), 
p. 531, post ) ; the Statute of Sewers, 23 Hen. 8, c. 5 (1531-2) (R. v. Leigh (1840), 
10 Ad. & El. 398; New Romney Corporation v. New Romney (Commissioners of 
Sewers ), [1892] 1 ft. B. 840) ; the Charitable Trusts (Recovery ) Act, 1891 (54 & 55 
Viet. c. 17), s. 5; the Merchant Shipping Act, 1854 (17 & 18 Viet. c. 104), 
s. 18 (see The Little Lizzie (1S70), L. R. 3 A. & E. 56); in Hoc d. Chctham , 
Strode v. Seaton (1834), 2 Ad. & El. 171, assessments by Commissioners of Land 
Tax showing that at a certain date property was assessed in a certain name, 
were admitted to show that the property at that dato belonged to a person of 
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searchers (</) appointed under statute or otherwise ; Domesday 
Book (//) ; returns made by a bishop in obedience to Exchequer 
writs (i) ; entries made by a bishop on his visitation, if he had a 
right to make them (k) ; collations from the bishop’s registry (l); 
inquisitions taken under a commission of lunacy (m), and recitals 
in orders drawn up by a master in lunacy (n ) ; public surveys 
taken under an order of the Crown (o) or the Commonwealth ( p ) ; 
tho taxation of Pope Nicholas made in 1291 (q); an inquisition on 
the writ of ad quod damnum made in 37 Edward III. (r) ; extracts 
from hundred rolls taken by special commissioners in 3 Edward I. (s) ; 
presentments in a manor court setting forth the bounds of the 
manor (t). 

In the case of a return to a royal commission, the document is 
not admissible unless signed and sealed by the Commissioners (m). 


that nano; comparo Newcastle (Duke) v. Broxtowe Hundred (1832), 4 B. & Ad. 
273, and Doe d. Smith, v. Cartwright (1824), 1 0. & P. 218; Johnson v. Thomp- 
son (1850), 15 L. T. (o. s.) 437. t For allowances of poor rate by justices, see 
Poor llate Assessment and Collection Act, 1869 (32 & 33 Viet. c. 41), s. 18, and 
p. 541, post. Other examples are an inquisition under an order of the House 
of Commons as to fees payable in certain offices (Greeny. He wett (1793), Peake, 
243, [182] ) ; inquisition under tho Exchequer seal as to seisin of lands ( Tooher 
v. Beaufort (Duke) (1757), 1 Burr. 146). 

(e) Evans v. Merthyr Tydfil Urban Council , [1899] 1 Ch. 241, C. A., distin- 
guishing Phillips v. Hudson (18G7), 2 Oh. App. 243; compare R. v. Norfolk 
County Council (1910), 26 T. E . E. 269, cited note (n), p. 532, post. 

(/) Under tho Valuation (Metropolis) A.ct, 1869(32 & 33 Viet. c. 67), s. 45, 
valuation lists made under this Act aro conclusive evidence for tho purposo 
of certain rates, taxes, and qualifications. 

(a) Johnson v. Ward (1806), 6 Esp. 47. 

(h) llowe v. Brenton (182S), 8 B. & 0. 737; Newcastle (Duke) v. Broxtowe 
Hundred . , supra. 



Irish Socitly (Goutrnors tk.) v. Derry (Bishop) (1840), 12 Cl. & Fin, 041, 


(k) Stnrla v. Frecr.ia (1880), 5 App. Cas. 623. per Lord Blackburn, at p. 646. 

(?) Irish Society (Governors etc.) v. Derry (Bishop), supra; Graves (Lord) v. 
Fisher (1834), 3 01. & Fin. 1, H. L. 

(m) Faulder v. Silk (1811), 3 Camp. 126; Prinsep and East India Co. v. 
Dyce Sombre (1856), 10 Moo. P. C. C. 232. 

(n) Harvey v. Ii., [1901] A. C. 601, P. C. 

(o) E.g the survey of 26 Hon. 8, 1534-5 ; Bullcn v. Michel (1816), 2 
Price, 399 ; Graves (Lord) v. Fisher , supra. In Armstrong v. Hewitt (1817), 4 
Price, 216, a statement m this survey that the vicar was ontitlod to tithe- 
hay generally was hold not to supply tho absence of proof of perception 
from the lands in question ; compare Drake v. Smyth (1818), 5 Price, 369. 

(p) Freeman v. Read (1863), 4 B. & S. 174, where the ae facto authority of 
tho Commonwealth Parliament appears to have been the ground on which 
the document was received; distinguish Beaufort (Duke) v. Smith (1849), 
4 Exch. 430, where tho document was rejected not because it was made 
under order of the Commonwealth Parliament, but because it was a private 
document being a survey of a manor and seignory grantod by Parliament to 
Olivor Cromwell, see per Parke, B., atp. 470. 

(7) Bullen v. Michel, supra, where this survoy was hold admissible as to the 
rate and value at which the persons employed on it thought ht to estimate 
the living ; compare Drake v. Smyth , supi'a. 

(r) BulUn v. Michel, supra; this was only held admissible to prove contem- 
porary reputation as to the value of the land in question. 

(s) Newcastle (Duke) v. Broxtowe Hundred , supra. 

(t) jEvans v. Rees (1839), 10 Ad. & El. 151. 
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Other examples are provided by statements and reports made by 
persons in a public position (a) as to matters in which the public 
are interested, such as memoranda entered by a former vicar in an 
ancient parochial register (b), papers handed over to an incumbent 
by the representatives of his predecessor as papers belonging to 
the parish (c), answers by a clergyman to questions addressed by 
the bishop on the occasion of an augmentation by the Governors of 
Queen Anne’s Bounty ( d ), ecclesiastical torriers (e ) , entries in books 
kept at the First Fruits Office (/), plans deposited by a railway 
company with a local authority in connection with a proposal to 
make a light railway (g). 

But although the document may be properly of a public nature, 
it is not admissible to prove any facts therein stated which do not 
fall within the scope of the writer’s authority (h). 

Moreover, documents falling under the present head aro not 
necessarily admissible to prove the facts therein stated against all 
the world and for every purpose; whether or nt>t this is so, must 
depend upon the nature of the document and the objects for which 
it was drawn up (i). 


(a) Or having competent moans of knowlodgo in the matter ( Vyner v. Wirrall 
Rural District Council (1009), 73 J. P. 24 2). 

(b) Drake v. Smyth (1818), o Price, 809. 

(c) Earl v. Lewis (1801), 4 Esp. 1, whero the boundaiy of the parish was the 
question in issue. 

(<l) Carr v. Mostijn (1850), 5 Exch. 09. 

(c) Drake v. Smyth , supra; R. v. Hall (1800), L. It. 1 Q. B. 082. Tho terrier 
must bo signed by parishioners or parish officers [Earl v. Lewis , sujjra). 

(/) Irish Society (Governor etc. ) v. Derry (Bishop) (1840), 12 (Jl. & Fin. 
041, II. L., whore the entries wore held admissiblo to show tho fact of a collation 

to a living by the bishop at a particular tune. 

(g) A. -if. v. Antrobus , [1905] 2 Oh. 188, 192, where the question was whether a 
certain track was a public way ; and plans wore admitted to show that tho 
company proposed to carry their iino upon an embankment across it without 
malting provision for continuing the alleged way. 

(h) §co Nothard v. Pepper (18(H), 17 0.13. (n. s.) 89, in au action for damages 
by collision, examination of tho master of tho plaintiff’s ship taken by tho 
Receiver of Wrecks hold not admissible for tho purpose of proving that tho 
damage done to the plaintiff’s ship was on her port bow, tho question which 
ship caused tho damage not being ono into which the receiver had authority 
to inquire. See also A.-G. v. Antrohus, supra , at p. 191. In Jones v. 
White (nn)» 1 Stra. 68, it was left open whether a finding on a coroner’s 
inquest that a suicide was insane is admissible (compare R. v. Gregory (1846), 
15 L. J. (m. c.) 38); Glo 38 op v. Pole (1814), 3 M. & S. 175 (action against a 
sheriff for a false return of nulla bona ; inquisition as to goods taken under a 
fi. fa. and finding that they wero property of a third person rejected as 
outside the scope of tho sheriff’s duty); compare Leighton V. Leighton (1720), 
1 Stra. 308; LoLlcow v. Earner (1795), 2 Hy. Bl. 437. 

(i) Wilber force v. llearfield (1877), 5 Oh. D . 709, tithe commutation map 
rejected in a case of disputed ownership, non obst . s. 64 of the Tithe Act, 1836 
(6 & 7 Will. 4, c. 71). “ Tithe commutation maps wero never intended by the 
legislature to be ovidonco as between two parties of their title to land,” per 
Jesskl, M.B., at p. 710 ; distinguish Gifj'ard v. Williams (1869), 38 L. J. (cti.) 
597. See also The Little Lizzie (1870), L. R. 3 A. & E. 56 (Board of Trade 
inquiry as to negligence of a master under the Merchant Shipping Acts not 
admissible against the owners); The Solway (1885), 10 P. D. 137 (letter of 
master admissible against owners as evidence of facts stated but not of opinion) ; 
compare Admiralty (Lords Commissioners) v. Aberdeen Steam Traiohng and Fish- 
ing Co., Ltd., [1909] S. 0. 335 ; Coleman v. Kirkaldy , [1882] W. N. 103 (ordnance 
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731 . Whore the document is of a private nature it is not 
admissible under this head®. Some examples of documents 
which have been held to be private have already been given. 
The following may be added : — Books, pedigrees etc. drawn up by 
the College of Heralds otherwise than in the discharge of an official 
duty (/), a certificate by a customs house officer certifying the 
measurement and tonnago of a vessel ( m ), a report by the master 
of a foreign vessel made to customs house officers as to the burthen 
of his ship and the number of the crew (m), maps and plans prepared 
in the seventeenth century by direction of the Board of Ordnance (n), 
an old chart in possession of the Admiralty not shown to be an 
Admiralty chart (o), ancient private maps( p), a confidential report 
by a magistrate or other public person made under the direction of 
the Crown or the Executive (7), a report by a foreign Government 
on a question submitted to it as to the fitness of a person to be 
appointed as its diplomatic agent (?■), a private survey of land (s), 
an old “ collection of monumental inscriptions in country 
churches "(f)* 

The report of a public analyst is not admissible to prove the 
facts therein stated ( a), nor are the returns of the Meteorological 
Office ( b ). 


map inadmissible in case of disputed title) ; and comparo Hammond v. Bradstrest 
(1851), 10 Exch. 300 ; Frost v. Richardson (1910), 103 L. T. 22 (tithe maps aro 
not evidence, but a map annexed to an incloHuro award may be evidence against 
an owner of land comprised in the award). 

(k) It may be admissible under some other head, e.g., as a statomeut by a 
deceased person (sco p. 403, ante), or ns an admission (see p. 456, ante). 

(/) The Shrewsbury Peerage (185S), 7 li. L. Oas. 1 (the documents rejected 
on this ground wore (a) a book called “Arms and Descents of tho Nobility 
E J . 16,” produced from tho Heralds’ Office, and (b) a pedigree “touching the 
name and families of Talbots” in the handwriting of a former Garter King of 
Arms) ; see p. 533, post, for tho special rules applicable) in peerage cases. 

(m) Huntley v. Donovan (18.50), 15 Q. B. 96 (in neither caso was there any 
public dutv). 

(«) M<ncr v. Dcnne, [1901] 2 Cli. 534, 541 ; affirmed [1905] 2 Ch. 538, 0. A. 

In It. v. Norfolk County Council (191(1), 26 T. L. H. 269, Jem?, J., admitted 

ancient maps purporting to have boon made by “ Tho King’s Geographer.” 

(o) Mercer v. Dcnne , supra. 

(p) Hammond v. Bradstreet (i854), 10 Exch. 890; and see p. 563, post, as to 
private maps. 

(y) S turlav. Frecda ( J 880), 5 App. Cas. 623, 644; compare Poiini v. Grey, 
Sturla v. Freccia (1879), 12 Ch. D. 411, 428, C. A. 

(r) Sturla v. Freccia, supra. Quaere whether reports made by or by the direc- 
tion of a foreign Government could in any event be admitted under this rule. 

(«) Daniel v. Willdn (1852), 7 Exch. 429 (document purporting to be a 
presentment by a jury of survey, but with no jurors’ signatures nor anything 
to show under what authority the survey was made). “The ground on which a 
survey made by officers of the Crown under a commission is received is, that it 
is presumed that they acted in accordance with their public duty, and have 
ctated nothing in their inquisition or survey which is contrary to the fact. But 
no such presumption of truth attaches to a survey belonging to a private 
individual, although the presentment of a jury might be evidence of reputation ” 
(ibid., per Parke, B., at p. 437). 

(t) Held inadmissible to show what had been the inscription on a partly 
defaced tomb ( The Shrewsbury Peerage, supra). For inscriptions, see, further, 
p. 564, post. 

(a) Shortt v. Robinson (1899), 63 J. P. 295. 

(b) Burrotvs v. Bedford School Board (1902), 18 T. L. B. 292. 
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In peerage cases special principles apply (e), and numerous 
documents have been admitted which are not strictly of a public 
nature ( d ), and would not be admitted in other cases («). 

(iy.) Birth, Marriage, and Death Certificate i. 

(a) Of the, Registrar-General of England. 


Sect. 9, 

Proof of 
Contents of 
Documents. 

Peerage cases 


732. A certified copy, purporting to be sealed or stamped with Certified 
the seal of “ The General Register Officer ” for keeping a register C0 W ot 
of births, deaths, and marriages in England is to be received as renter book 
evidence of the birth, death, or marriage to which the same relates, admissible to 
without any further or other proof of such entry (/). Every P rove i facts 
entry of a birth or a death must be signed by the informant^); 
and in the case of a birth or death since 1874, must be signed 
by the superintendent registrar if the registration took place more 
than threo but not more than twelve months after such birth or 
death, or must be made on the authority of the Registrar-General 
if the registration took place more than twelve-months after such 
birth or death (fe). 

A birth certificate of the Registrar-General proves the fact and What a 
date of birth (i), Christian name and sex of person born, names of birt ! 1 
parents and rank or profession of father ( k ), and, where the proves^ 
Registrar-General thinks fit so to direct, the place of birth (i). 1 

A death certificate of the Registrar-General proves the fact (m) What a 

and date of death, the sex, age, rank or profession of the dead death 

certificate 

_ p roves> 

(r) See Poiiui v. Grey, Siurla v. Freccia (1879), 12 Oh. D. 411, C. A., per 
James, L.J., at p. 428. 

(d) F.tj.y The Shrewsbury Peerage (1858), 7 II. L. Cas. 1, where a visitation 
was admitted purporting to havo boon taken by deputation from Ciarenceux Kirl^ 
of Arms, and also a record of a Royal Warrant of Precedence produced from the 
Heralds’ Office. In The Slave Peei'aye (1885), 5 Cl. & Pin. 28, II. L., an old MS. 
book, purporting to be copied from contemporaneous Lords’ Journals (which 
woro not in existence) by an officer whoso duty it was to prepare lists of peers 
present and absent was held admissible to prove that a peer had taken his seat. 

(e) Pohni v. timj, Sturla v. Freccia , supra. 

(/) Marriage Act, 1880 (0 & 7 Will. 4, c. 85); Births and Heaths Registra- 
tion Act, 1886 (0 7 Will. 4, c. 80), s. 88 ; Births and Deaths Registration Act, 

1874 (87 & 88 Viet. c. 88); Marriage Act, 1898 (61 & 02 Viet. c. 58), ss. 4, 7, 11 ; 

It. v. Weaver (1878), L. R. 2 C. C. It. 85 ; Hubbard v. Lees and I J nrden (1800), 

L. R. 1 Exch. 255; soo also titles Burial and Cremation, Vol. III., p. 555; 
Ecclesiastical Law, Vol. XL, pp. 080, et passim; Registration of Births, 

Deaths, and Marriages. 

(</) J.e. t the person who, under the Acts, must give the information to the 
registrar ; see the Births and Deaths Registration Act, 1830 (6<& 7 Will. 4, c. 86), 
ss. 20, 21, 25, 20 ; aud ns to the duty to notify in places whore the Notification 
of Births Act, 1907 (7 Edw. 7, c. 40), is adopted, see that Act. 

(/<) Births and Deaths Registration Act, 1830 (0 & 7 Will. 4, c. 86), s. 27 ; 

Births and Deaths Registration Act, 1874 (37 & 38 Viet. c. 88), s, 38. 

(i) Wilton cfc Co. v. Phillips (1903), 19 T. L. R. 390 ; In the Estate of Goodrich , 

Payne v. Bennett , [1904] P. 138, disapproving lie Wintle (1870), L. E. 9 Eq. 

373. 

(k) Births and Deaths Registration Act, 1836 (6 & 7 Will. 4), c. 80), Sched. A. 

1 1 ) Births and Deaths Registration Act, 1837 (7 Wilh 4 & 1 Viet. c. 22), 
b. 8. 

(to) Parkinson v. Francis (1846), 15 Sim. 160; Traill v Kibblewhite (1846), 10 
Jur. 107 ; Biseley v. Shepherd (1873), 21 W. R. 782 ; Be Valter's Trust, [1887] 

W. N. 128. 
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What a 
marriage 
certificate 
proves. 


Foreign and 

colonial 

registers. 


May be 
proved by 
copy. 


person and Ujg causo of death (n), and, where the Registrar-General 
thinks lit so to direct, the place of death (o). 

A ruarriago certificate of the Registrar-General proves the 
fact (p ) and date of the celebration of the marriage, the name, age or 
non-age, condition, rank or profession, and residence of the parties, 
and the name and rank or profession of the father of each party (q). 

An extract from a register of births, deaths, or marriages, if 
purporting to be signed by the officer to whose custody the original 
is intrusted, is evidence on its mere production (r). 

(b) Foreign Registers, 

733. At common law, foreign registers (including in that term 
those of Scotland, Ireland, aud the Channel Islands) and colonial 
registers, are admissible in English courts to prove the facts stated 
therein, provided they are required to be kept by the law of ilio 
country to which they belong or by English law. When the 
registers are thomselvos admissible in evidence, certified and 
examined copies (s) of entries therein are also admissible (/). 

(n) Births and Deaths Registration Act, 1830 (0 & 7 Will. 4, c. 86), Sched. B. 

(o) Births and Deaths Registration Act, 1837 (7 Will. 4 & 1 Viet. c. 22), s. 8. 
For cases in which an entry or certified copy of an entry of a birth or death in 
a register of such birth or death is admissible in evidence, seo Births and 
Deaths Registration Act, 1874 (37 & 38 Viet. c. 88), s. 38. 

(p) R . v. Hawes (1847), 1 Den. 270. 

(<j) Births and Deaths Registiatiou Act, 1830 (0 & 7 Will. 4, c. 80), Sched. O. 

(r) Evidence Act, 1831 (14 & 15 Viet. c. 99), s. 14 ; R. v. IJ'eawr (1873), L. R. 
2 C. a K. 85. 

(s) As to examined copies, see p. 521, ante. A certified copj must bo certified 
by the officer to whose custody the original is intrusted. 

If) Lyell v. Kennedy, Kennedy v. Lyell (1889), 14 App. Cas. 437, per Lord 
Selborne, at p. 448 : “ Foreign registers, or certified extracts from them, are 
receivable in evidcnco as to those matters which are properly and regularly 
recordod in thorn when it sufficiently appears that they have been kept under 
the sanction of public authority and an recognised by tho tribunals of the 
country where they are kept as authentic records." In tho following cases 
foreign or colonial registers, or extracts from thorn duly certified by the officials 
to whose custody tho originals were intrusted, wero admitted in evidonco : — 
Alsvp v. Bow trail (1619), Cro. Jac. 541 (certificate of marriage under soal of 
ininistor at Utrecht) ; Roscommon's {Earl) Claim (1828), 0 Cl. & Fin. 97, 105, 
II. L. (copies of registers kept at churches in Ireland) ; The Vaux Peerage (1837), 
5 Cl. &Fin. 520, II. L. (funeral ceitificate contained in book entitled “ Funeral 
Certificates of tho Nobility,” preserved in tho Heralds’ College); Milligan v. 
Mitchell (1837), 3 My. & Or. 72 (extract from minute book of a Scotch chapel) ; 
Cood (otherwise Coode) v. Good (otherwise Goode) (1838), 1 Curt. 755 (copy of 
entry in marriage registor at Barbados) ; O'Connor v. Malone (1839), 6 
Cl. & Fin. 572, 570, II. L. ; Malone v. L' Estrange (1839), 2 I. Eq. R. 10 (entries of 
marriages inbooks kept at Roman Catholic chapels in Dublin) ; The Perth Earldom 
(1848), 2 H. L. Cas. 865 (copies of French registers) ; Re Forbes (1852), 1 W. II. 
32 (extract from register kept at consulate of Madeira) ; Ilatdiff v. Ratcliff and 
Anderson (1859), 1 Sw. & Tr, 467 (authenticated copy of entry in marriage 
register in India) ; Abbott v. Abbott and Godoy (1800), 29 L. J. (p. m. & a.) 57 
(extract from marriage register in Chili) ; Evans v. Rail (1878), 38 L. T. 141 (copy 
of register in Nova Scotia); The Lauderdale Peerage (1885), 10 App. Cas. 692, 698 

(marriago icgister kept at church in New York) ; Burnaby v. Baillie (1889), 42 

Ch. D. 282 (examined copy of entry in French register of births) ; Wallace v. 
Wallace (1896), 74 L. T. 253 (certified copy of entry in marriage register kept 
at a church in Dublin). 

In the following cases foreign or colonial registers or extracts from them duly 
certified by the officials to whose custody the originals wero intrusted were not 
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Various Acts have, however, been passed by the legislature with Sect. *. 

provisions similar to those of the Births and Deaths Registration Proof of 

Acts, 1836 and 1874, to provide for the better registration of births, Contents of 
marriages and deaths, and to enable foreign and colonial registers ^Documents, 
and copies thereof to be admissible in evidence. In the case of Scotland, 
births, marriages and deaths in Scotland, certified copies, stamped 
with the seal of the General Register Office in Edinburgh, of entries 
in certified copy register-books, kept in that office, are admissible in 
evidence, to prove the facts stated in such entries (u). Similar Ireland, 
provisions have been made with regard to the registration of 
births, deaths and marriages in Ireland (w), and of births and 
deaths on board His Majesty’s ships (a;), British ships (a), and British ships, 
foreign ships carrying passengers to or from any port in the 
United Kingdom (b), and of any records made in regimental books 
in pursuance of military duty (c). Provisions have also been made India and 
for admitting in evidence certified copies of the transcripts delivered abroad - 
to the General Register Office in London of registers of marriages 
of Christians in India (d), and in the Ionian inlands ( e ). Lastly, 


admitted in ovidonco : — Had v. Le Mesurier (1786), 1 Cox, Eq. Cas. 275 (copy of 
register of baptism from Guernsey); Leader v. Barry (1795), 1 lisp. 353 (examined 
copy of entry in marriage register kept at chapel of Swedish ambassador in 
Paris); Conway (otherwise Tkazley) v. Jjeazley (1831), 3 Hag. Ecc. 639, 0.31 
(copies of entries in marriage register kept at episcopal chapel in Edinburgh) ; 
Athlonc's (Earl) Claim (1841), 8 01. & Fin. 262, It. L. (attested copy of entry in 
marriage register kept at hotel of British ambassador m Paris) ; Dufferin and 
( 'lanboye 8 (Lord) Claim (1848), 2 II. L. Cas. 47 (certificate of baptism from the 
chaplain of the British ambassador at Florence); Emits v. Carroll (1868), 17 
W. U. 341 (entries in register kept, at Roman Catholic chapel in Ireland). 
These registers of course only prove the fact of marriage, not its validity. As 
to tho validity of marriage celebrated abroad, see titlo Conflict of Laws, 
Vol. VI., pp. 252 ct seq. 

(?t) Registration of Births, Deaths and Marriages (Scotland) Acts, 1854 (17 & 
IS Viet. c. 80), 1855 (18 & 19 Viet. c. 29), and 1860 (23 & 24 Viet. c. 85); 
Marriage (Scotland) Act, 1856 (19 & 20 Viet. c. 96), a. 2; and see Wiglet/ v. 
Treasury Solicitor , [1902] P. 233; Lyell v. Kennedy, Kennedy v. Lijell (1889), 
14 App. Cas. 437. As tho Evidence Act, 1845 (8 & 9 Viet. c. 113), does not 
extend to Scotland (ibid., s. 5), it is apparently still necessary to prove tho 
signature and official character of tho porson signing tho extract. 

(w) Marriages (Iroland) Act, 1844 (7 & 8 Viet. c. 81) ; Marriage I jaw (Ireland) 
Amendment Acts, 1863 (26 & 27 Viet. c. 27), and 1873 (36 & 37 Viet. o. 16) ; 
Matrimonial Causos and Marriago Law (Ireland) Amendment Act, 1870 (33 & 34 
Viet. c. 110) ; and see Whitton v. Whitton (1900), 69 L. J. (l\) 126. 

(:>:) Births and Death Registration Act, 1874 (37 & 38 Viet. c. 88), s. 37. 

(a) Merchant Shipping Act, 1894 (57 & 58 Vic.t. c. 60), s. 254. 

(b) Ibid., ss. 254, 339. 

(c) A record purporting to be signed by the commanding officer is evidence 
of the facts stated, and a copy oortified by the person having tho custody is 
evidence of the record (Army Act, 1881 (44 & 45 Viet. c. 5S), s. 163 (1) (g), (h) ) ; 
and see Adams v. A dams , [1900] W. N. 32, and Gleen v. (Been (1900), 17 T. L. R. 62. 

(d) Indian Christian Marriago Act, 1872 (Indian Act XV. of 1872). And 
see Queen's Proctor v. Fry (1879), 48 L. J. (i\) 6S; Began v. Began (1892), 
07 L. T. 720; Westmacott v. Wcsimacott, [1899] P. 183; T)e Oruythcr v. J)e 
Oruyther (1900), Times, 2nd November. The copies am certified by the person 
intrusted under the Indian Christian Marriage Act, 1872 (Act XV. of 1872), 
with, the custody of any marriage or certificate in duplicate required to be kept 
or delivered under that Act (Indian Christian Marriage Act, 1872 (Act XV. of 
1872), s. 80). 

(e) Ionian Isles Marriage Act, 1860 (23 & 24 Viet. c. 86), 6. 4. The copies wena 
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provision has been made for the registration of marriages of British 
subjects, celebrated anywhere abroad by marriage officers (/). 
Duplicate registers are kept, and one of them when filled up must 
be forwarded to the General Register Office in London (g). The 
provisions of the Births and Deaths Registration Acts, 1836 and 
1874, with regard to certified copies are made applicable to this 
Act (ft). 

(v.) rariah and other Registers and Records of Baptisms, Marriages , 
and Burials . 

734. Parish registers (i), being public documents, are admissible 
in evidence to prove the facts stated therein, on their mere produc- 
tion from proper custody ( Jc ). Even at common law, duly certified 
copies of entries therein were receivable in evidence without the 
production of the registers themselves (t) ; and it has been enacted 
by statute that where any document is of such a public nature as 
to be admissible in evidence on its mere production from proper 
custody, any copy or extract therefrom, either proved to be an 
examined copy or extract or purporting to be signed and certified 
as a true copy or extract by the officer having the custody of the 
original, is admissible in proof of the contents of such document ( m ). 


to be certified under the hand of the Lord High Commissioner of the Ionian 
Islands ; but see stat. (1864) 27 & 28 Viet. c. 77, bh. 7, 8, by which the copies 
were to be certified under the signature and official soal of the Secretary of the 
Lord High Commissioner. 

(/) Foreign Marriage Act, 1802 (55 & 56 Viet. c. 23), which ropeals the 
Consular Marriage Acts, 1849 (12 & 13 Viet. c. 68) and 1868 (31 & 32 Viet. c. 61) ; 
Marriage Act, 1890 (53 & 54 Viet. c. 47). For definition of marriage officer, 
sde Foreign Marriage Act, 1892 (55 & 56 Viet. c. 23), s. 11. 

(g) Ibid., as. 9, 10. 

h) Ibid., s. 17. 

(t) On the subjoct of parish registors in general, see Burn’s History of Parish 
Registers. 

(it) 70th Canon of 1603 ; Parochial Registers Act, 1812 (52 Geo. 3, c. 146) ; 
Sturla v. Freccm (1880), 5 App. Cap. 623, p er Lord Blackburn, at p. 644: 
“ In many cases entries in the parish register of births, marriages, and deaths, 
and other entries of that kind, before there were any statutes relating to them, 
were admissible, and they were 'public 1 then, because the Common Law of 
England making it an express duty to keep the register, made it a public 
document in that sense kept by a public officer for the purpose of a register, 
and so made it admissible.” The principle appears to be the same as that 
governing documents falling under Sub-Sect, (in.), ante. 

{1) Lynch v. Clerke (1696), 3 Salk. 154 ; Birt v. Barlow (1779), 1 Doug. (k. b.) 
,171, ,174; Phillipps and Amos on Evidence, 8th ed., p. 638. It would seem that 
in English peerage claims, and apparently in Scotch peerage claims also (see 
Marchmount Peerage Case , 1822), the House of Lords would not receive copies 
of registers, but required the original registers themselves to be produced 
[Roscommon's [Earl) Claim (1828), 6 Cl. & Fin. 97, 105, H. L. As to examined 
copies, see p. 524, ante. 

[m) Evidence Act, 1851 (14 & 15 Viet. c. 99), s. 14 ; and see Re Hall's Estate 
(1852), 22 L. J, (ch.) 177, C. A. (wrongly reported in 2 De G. M, & G. 748): Re 
Porter's Trusts (1856), 25 L. J. (ch.) 688. It is not clear whether the official copy 
of the parish register, deposited in the registry of the diocese, under the 70th 
Canon, is to be deemed an original public document so as to render it, or copies 
of it, admissible without proof of the loss or destruction of the original parish 
register ( Walker v. lkaucliamp (Countess) (1834), 6 0. & P. 552, per AlDBBSOW, 
ft, atp. 558). In Doe d. Wood v. Wilkins (1846), 2 Oar. & Kir. 328, on proof 
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The registers must be kept in proper custody tn), and an examined Sect. 2. 
copy of an entry in a register-book, which is in the custody of an Proof of 
unauthorised person, will not be receivable in evidence unless such Contents of 
custody is reasonably accounted for(o). Facts stated in such Documents, 
registers must have been properly and regularly recorded therein *“* 
by the person whose duty it is to make such entries ( p ). 

735. A register of baptism proves the baptism according to the what a 
rites of the Church of England, the date thereof, the Christian register of 
name of the child (q) and the names of the parents (r) ; and in the ba P tism 
case of baptisms since 1812, is evidence of the abode and quality, I>rove8, 
trade or profession, of the parents (s). 

It is not per se evidence of the date of birth ( t ) nor of the place 
of birth (a). 

It may, however, be presumptive evidence of the place of birth, 
to be taken in conjunction with other facts — where, for example, it 
is shown by evidence dehors that the child was extremely young 
when baptised (/;). 

• 

736. A register of marriage proves the fact and date of the cele- What a 
bration of the marriage in a parish or chapel according to the rites register of 
of the Church of England before March 2nd, 1837, and the names proves? 6 
of the parties married (c). 


that there were no parish registers in oxistonce earlier than a certain date, 
transcripts tiled pursuant to Canon 70 in the diocosan registry were admitted in 
evidence. 

(n) Parochial Registers Act, 1812 (52 Goo. .3, c. 146), s. 5. 

(o) Doe d. Arundel {Lord) v. Fowler (1S50), 14 Q. B. 700. As to “proper 
custody,” see pp. 505, 512, ante. 

(p) Walker y. Wingfield (1812), 18 Ves. 4-13 ; Doe d. Warren v. Bray (1828), 
8 B. & 0. 813 ; Lye.ll v. Kennedy (1887), 56 L. T. 617, C. A. But see Bidder v. 
Bridges (1885), 54 L. T. 520, whero an entry made 438 years after the happen- 
ing of the fact recorded was admitted in evidence, quantum valeat, in proof of 
such fact. 

(?) Webb v. Haycock (1854), 19 Boav. 312. 

(r) 70th Canon of 1603. 

( s ) Parochial Registers Act, 1812 (52 Geo. 3, c. 146), Schcd. A. 

(£) Robinson v. Buccleueh and Queenaberry (Duke) (1887), 3 T. L. R. 472, O. A. ; 
Wihen v. Raw (1821), 3 Stark. 63 ; R . v. Clapham (1820), 4 0. & P. 29 ; Burghart 
v. Angerstehi (1834), 6 C. & P. 690. In Morris v. Davies (1828), 1 Mood. & R, 
271, n. (b) ; Cope v. Cope (1833), 1 Mood. & R. 269 ; and Thrussell v. Barker (1868), 
17 L. T. 665, entries describing the party ns legitimate or illegitimate were 
admitted as evidence of reputation in the village ; and in Re Turner , Glenister 
v. Harding (1885), 29 Ch. I). 985, Ciiitty, J., considering himself bound by the 
two former decisions, admitted an entry of the date of birth of a child as 
evidence, quantum valent , upon an inquiry as to the legitimacy of the child in 
question. In view of the decision in Robinson v. Buccleuch and Queensberry 
(Duke), supra in the Court of Appeal, this view can no longer be sustained; 
see also the Irish case of Ryan v. Ring (1889), 25 L. R. Ir. 184 ; a baptismal 
certificate verified by a person interested in settled funds has been admitted as 
evidence that he had attained twenty-one years (Re Pulley's Settlement , [1886] 
W.N. 80). 

(a) R. v. North Petherton (1826), 5 B. & 0. 508. 

(b) R. v. North Petherton , supra ; R. v. Birmingham (Inhabitants), called also 
12. v. Aston (Inhabitants) (1829), 8 L. J. (o. s.) (m. c.) 41; R . v. St, Katherine 
(Parish or Precinct) (1831), 6 B. & Ad. 970, n. (a) ; R . v. Iitbbenham (Inhabitants) 
(1834), 6 B. & Ad. 968; R . v. Crediton (Inhabitants) (1858), E. B. & B. 
231. 

(c) 70th Canon of 1603. Doe d. Wollaston \ , Barnes (1834), 1 Mood. & R. 386; 
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Sect. 2. An entry of marriage is receivable as evidence of the marriage, 
Proof of although such on try is only attested by one witness (d) ; and an 
Contents of extract from a register of marriages, which states that a certain 
Documents, marriage has been celebrated by special licence from the Arch- 
bishop, is admissible as evidence of such marriage, though the 
licence itself is not produced (<?). 


What a 
register 
of burials 
proves. 

Non- 
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What 
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737. A register of burials proves the fact and date of burial, 
and the name, address, and age of the person buried (/). 

738. At common law, non-parochial registers, or duly certified 
extracts from them, are admissible in evidence, if they come under 
the heading of public documents (<7). For example, a bishop’s 
register or a duly certified extract from it, when produced from 
proper custody, is admissible as evidence of the facts properly and 
regularly recorded therein ( h ). 

Where, however, a register is not one which the law requires to 
be kept for the public benefit, neither the original nor extracts from 
it are admissible irf evidence — for example, registers kept at dissent- 
ing chapels ( i ) or the registers of marriage kept at the Fleet and 
King’s Bench prisons and at the May-Fair, Mint, and Savoy 
chapels (A;). 


Doe (1, Jenkins v. Davies (1847), 10 Q. B. 314. In an old case, Dray colt v. Tnibot 
(1718), 3 13ro. Pari. Oas. 5(54, it was hold that tho entries oE the names and 
titlos of tho persons married is not positive) evidence of the marriage if there 
is other evidence showing the improbability of tho correctness of such entries. 
As to proof of identity, see Payer v. Glossop (1818), 2 Exch. 400 ; Bain v. Mason 
(1824), 1 0. & P. 202. 

( d ) Doe d. Blayney v. Savage (1814), 1 Car. & Kir. 487. Stat. (1753) 26 Geo. 2, 
c.«33, s. 15, since repealed by tho Marriago Act, 1823 (4 Geo. 4, c. 76), s. 1, 
enacted that entries in the registers of marriages shall be attested by two 
witnesses. 

(e) Doe d. Egremont (Earl) v. Grazebrnok (1843), 3 Gal. & I)av. 334. 

(/) 70th Canon of 1603; Parochial Registers Act, 1812 (52 Geo. 3, c. 146); 
Cemeteries Clauses Act, 1847 (10 <& 11 Yict. c. 65), ss. 32, 33 ; Burial Act, 1853 
(16 & 17 Yict. c. 134) ; Burial Act, 1854 (17 & 18 Yict. c. 87) ; Burial Act, 1857 
(20 & 21 Yict. c. 81) ; Registration ot Burials Act, 1864 (27 & 28 Yict. c. 97) ; 
and see Doe d. Frame v. Andrews (1850), 15 Q. B. 7 56. 

(g) Lynch v. C/erke (1696), 3 Salk. 154 ; Birt v. Barlow (1779), 1 Doug. (k. b.) 
171, 174. 

(h) Humble v. Hunt (1817), Holt(iV. p.), 601 ; Arnold v. Bathand Wells ( Bishop ) 
(1829), 5 Bing. 316 ; Hartley v. Cook (1832), 5 C. & P. 441. And soo Bullm v. 
Michel (1816), 2 Price, 399, II. L., whore anciont entrios made by tho monks in 
a register-book kept at the abbey were admitted as evidence of tho facts stated 
therein. As to proper custody see pp. 50 5, 512, ante. 

(i) Newham v. Itaithby (1811), 1 Fhillim. 315; Ex parte Taylor (1820), 1 
Jac. & W. 483 ; Whittuck v. Waters (1830), 4 C. & P. 375 ; and see J)avis v. 
Lloyd (1844), 1 Car. & Kir. 275 (entry, in tho handwriting of tho chief rabbi, in 
a register ot circumcision) ; D' Agile v. Fryer (1844), 13 L. J. (oil) 398 (certified 
copy of register of baptism kept at the chapel of the Sardinian ambassador in 
London). 

(/■•) See Burn’s History of Floot Marriages, pp. 127 -36; Morris v. Miller 
(1767), 4 Burr. 2057; Reed v. Dosser (1795), Peake, 303 [231]; Lloyd v. 
Dassingham (1809), 10„Vos. 59; Doe d. Davies v. Qatacrc (1838), 8 C. & I\ 578. 
In Lawrance v. Dixon (1792), Peake, 185, and Doe d. Orrel v. Madox (1794), 1 
Esp. 197, although ljord Kenyon admitted Fleet registers to prove certain 
imirriages, he declared that ho did so only because othor judges had admitted 
them ; and in tho lator cases of Reedy . Passer, supra , and Doe d. Davies v. Gatacre 
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Certain non-parochial registers, inadmissible at common law, Sect. 2. 
have, however, been made admissible by statute, to prove the facts Proof of 
stated therein (Z). Only those registers actually deposited with the Contents of 
llegistrar-General in accordance with the statutes are admis- Documents, 
sibie (m), and it is expressly enacted that those registers which were Non . 
deposited in the registry of the Bishop of London in 1821 — for parochial 
example, those of the Fleet and King’s Bench prisons— although registers 
transferred to the custody of the Registrar-General, shall not be ^fssible 
made evidence (w). by statute, 

Extracts sealed or stamped with the seal of the Genoral Registry 
Office are receivable in evidence in all civil cases ( 0 ), but in criminal 
cases the original registers themselves must be produced (p). 

(vi.) Other Jleyistt rs. 

739 . Such registers as are kept pursuant to statute for the other 
purpose of registering facts relating to different descriptions of pro- register*, 
perty or rights are dealt with under their appropriate titles, such 

as the registers relating fco companies’^), copyright (r), designs (*), 
patents (0, money-lenders (u), ships (a), land (b), trade marks (c) 
etc. 

(vii.) Court Rolls. 

740 . Court rolls are in general only admissible in evidence for court rolls 
or against the lord or tenants of the manor ( d ), but they may also admissible 
be admissiblo for or against the whole world when they form j^ e ^ w J eu 
declarations by deceased persons as to public rights (e) or against tenant!" 
interest (/). 


(1838), 8 (J. & P. 578, lie refused to receive them in evidence for any purppso 
whatsoever, because they came from tainted quarters ( Reed v. Passer (1795), 
Peake, 303 [231], 305). 

(/) Non-parochial Registers Act, 18*10 (3 & 1 Viol. c. 02) ; Births and Deaths 
Registration Act, 1858 (21 & 22 Viet. c. 25), ss. 1—3. A full account of Ikese 
registers will bo found in the roports made in 1837 and 18.58 by commissioners 
appointed to inquire into non-parochial registers. For a list of registers made 
evidence under the former Act, see 9 C. & P. 793. 

(m) Non-parochial Registers Act, 1 »S 10 (3 & 4 Yict. c. 92), ss. 2, 0. 

(n) I hid., 8. 20. 

(o) Ibid.> s. 9. 

(p) Jbul.y s, 17. 

(y) Soe title Companies, Vol. V., pp. 151, 095. 

fr) See title Copyright and Literary Property, Vol. VIII., pp. 152—157. 

(s) See title Patents and Designs. 

(*) Ibid. 

(u) Soo title Money and Money-Lending. 

fa) See title Siiijttng and Navigation. 

(b) See title Reai, Property and Chattels Real. 

(r) See title Trade Marks. 

(</) A.-G. V. Hotham (Lord) (1823), Turn. & R. 209 ; Portland (I)uke) y. Hill 
(1866), L. R. 2 Eq. 765; Heath v. Deane , [1905] 2 Ok. 86, 91 ; compare Rowe 
v. Brcnton (1828), 8 B. & C. 737. 

(e) Evans v. Rees (1839), 10 Ad. & El. 151 ; compare Richards v. Bassett 

a 10 B. & C. 657 (presentment of manor jury produced from court rolls). 

e presentment must bo of a ruattor which tho jurors are entitled to deter- 
mine, and not, e.y ., as to a claim made by an individual to the freehold 
(ibid.). 

(/) Crease v. Barrett (1835), 1 Cr. M. & R. 919. As to declarations by 
deceased persons, soo p. 463, ante. 
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Coart rolls are also in some circumstance (but not where the 
entry was made post litem motam (g)) admissible as evidence of 
reputation (A), and also as acts of ownership ( i ). 

An entry of a custom on the court rolls is admissible without 
proof that the custom has been acted upon except so far as 
may be necessary to explain the particular application of the custom 
when it is stated in general terms (/r), while the existence of a 
customary of the manor compiled since the beginning of legal 
memory is conclusive evidence against the existence of any custom 
not mentioned therein (l). 

Court rolls containing descriptions of the tenant’s holding and 
the amount of rent paid are evidence of those facts in an action 
between the lord and his tenant (m). 

741 . On the same principle as court rolls the following docu- 
ments have been admitted : — “ Call books ” of a manor (n), ancient 
customaries of a manor delivered together with the court rolls from 
steward to steward (a), parchment writings preserved among the 
manor muniments purporting to be signed by copyholders agreeing 
to restrict their commonable rights (p), and the draft of an entry 
produced from the manor muniments, no entry having been made 
on the court rolls (7). 

But a book in which the steward had entered the fines assessed 
was rejected, although it had been handed down from steward to 
steward and was accessible to all the tenants (r); and an ancient 
document produced from the lord’s muniments, and purporting to 
be a survey of the manor lands by certain tenants who stated that 


(g) Richards v. Bassett (1830), 10 B. & 0. 657. 

(/*) Chapman v. Cowl an (1810), 13 East, 10; Uoote v. Ford (1900), 17 T. L. It. 
68 ; compare Johnstone v. Spencer (Earl) (1885), 30 Ch. D. 581, 589; lie Walton - 
cum-Trimley Manor, Ex parte Tomline (1873;, ‘21 W. It. 475. 

( i ) A.-G. v. Emerson, [1891] A. C. 649,(558 (j emble, they must bo coupled with 
evidence of user within legal memory {ibid.) ) ; and compare Woolway v. Rowe 
(1834), 1 Ad. & El. Ill, where a perambulation of tho manor by tho lord was 
admitted as an act of ownership by tlio lord over lands comprised therein, 
and Rogers v. Allen (1808), 1 Camp. 309, where to prove a prescriptive right of 
fishing entries on tho court rolls of old liconces gran tod by the lord of tho manor 
wero admitted as acts of ownership by the lord. 

(A) Roe d. Beebe?. v. Parker (1792), 5 Term l<ep. 26; compare Poe d. Goodwin 
y. Spray (1780), 1 Term llep. 40(5; Doe d. Askew v. Askew (1800), 10 East, 
520. The true view, apparently, is that the absence of such proof goes to tho 
weight and not to the admissibility of the evidence (compare Rogers v. Allen, 
supra). 

(l) Portland (Duke) v. Hill (I860), L. E. 2 Eq. 765. 

(m) Foljambe v. John Smith’s Tadcaster Brewery Co. (1904), 91 L. T. 312. 

(n) Ibid. 

( 0 ) Denn d. Goodwin v. Spray (1780), 1 Term Hep. 466. The same instrument 
was admitted in Portland (Duke) v. Hill , supra , at p. 767 ; compare Johnstone v. 
Spencer (Earl) (1885), 30 Ch. I). 581. 

(p) chapman v. Cowlun (1810), 13 East, 10. 

\q) Doe 3. Priestley v. Calloway (1827), 6 B. & C. 481. 

(r) Ely (Dean and Chapter) v. Caldecott (1831), 7 Bing. 433. In Hill v. 
Wiggett (1706), 2 Yern. 547, an entry in the steward’s book was admitted to 

contradict an entry on the rolls. 
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the lord was entitled to wreck, was not admitted as evidence of such sect. 2. 
right (s). • Proof of 

742. Court rolls are proved by production of the original' or of an Documents. 

examined copy ( t ) ; and copies of court roll authenticated by the 

steward are admissible although they are not the copies delivered to H ?, w courk 
the tenant (a). proved? 

Where the admittance of a copyholder is of thirty years* standing, 
a copy of such admittance may be read although it is not signed by 
the steward (/>). 

A surrender duly made and presented, of which no entry was 
made upon the court rolls, may be proved by the draft of an entry 
produced from the muniments of the manor ( c ). 


(viii.) Rate Books , Revenue Boohs , Log Boohs , Lighthouse Journals . 

743. Books purporting to contain poor rates, with the allowance Ratebooks, 
of the rate by the justices, are primd facie evidence of the due making 
and publication of such rates (d). 

Entries of tho names of tenants in -parish rate books are admis- As evidence 
sible, if the books are brought from the proper custody, to prove of ownership, 
who was tho owner or occupier of the property rated at the time 
when the assessment was made (< e ). 

The gross estimated rental fixed by the assessment committee 
cannot be altered at their instance on an appeal to quarter 
sessions (/). 

Revenue books are documents of a public nature (g), and, as such, Revenue 
are admissible in proof of the facts therein stated (A), if such facts books, 
are within the scope of the object for which the books are kept (i). 

The log book of a man-of-war is admissible to prove the facts Dog book 
therein stated (&). • ofman-of. 


(s) Talbot v. Lewis (1834), 4 L. J. (ex.) 9. This document could not be 
admitted as a public survey, as it was eminently of a private nature ; as to public 
surveys, see p. 527, ante. 

(t) Doe d. Croydon (Churchwardens) v. Cook (1805), 5 Esp. 221 ; Doe d. Burrows 
v. Freeman (1814), 12 M. & W. 844. As to stamps, see Stamp Act, 1891 (54 & 55 
Viet. c. 39), s. 65, and title Revenue. 

(a) Breeze v. Hawker (1844), 14 Sim. 350. 

(5) Ely (Dean and Chapter) v. Stewart (1740), 2 Atk. 44. 

(c) Doe d. Priestley v. Calloway (1S27), 6 B. & C. 484. 

(d) Poor Rate Assessment and Collection Act, 1869 (32 & 33 Viet. c. 41), 
s. 18. The rates must be made in the proper form; see title Rates and 
Rating. 

(e) Smith v. Andrews, [1891] 2 Ch. 678 ; Blount v. Layard (1888), [1891] 2 Oh. 
681 , n., 0. A. As to proper custody, see pp. 505, 512, ante. 

(/) Horton Son v, Walsall Assessment Committee , [1898] 2 Q. B. 237. 

(g) See title Revenue. 

(h) R. v. Orimwood (1815), 1 Price, 369 (exciso books) ; Dunbar v. Ear vie 
(1820), 2 Bli. 351, H. L. (excise books) ; compare Ellis v. Watson (1818), 2 Stark. 
453 (customs house books) ; Harrison v. Borwdl (1839), 10 Sim. 380 (stamp office 
books). 

(i) Strother v. WiUan (1814), 4 Camp. 24, where the entry in tho offico at 
Somerset. House for licensing stage coaches was not admitted to prove the 
ownership of a coach. Compare Weaver v. Prentice and Pratt (1795), 1 Esp. 
369. 

(k) D' Israeli y. Joivett (1795), 1 Esp. 427, where the log book of a man-of-war 

admitted to provo the time of sailing of a ship convoyed by her. See also 



542 


Evidence, 


Sect. 2. 
Proof of 
Contents of 
Documents. 

Log books 
of merchant- 
men. 

Lighthouse 

journals. 


Judgments. 


Judgments 
■in rem in 
general 
conclusive 
against the 
whole world. 


Judgments 
i?i personam 
in general 


The log books of merchant vessels are in general inadmissible (Z), 
except as admissions (in), or as containing entries by a deceased 
person made in the course of duty ( n ), but a witness may look at a 
log book to refresh his memory, although it was not written .by 
himself, provided that he was in the habit of regularly examining 
it ((>)■ 

In the Admiralty Court, lighthouse journals are admissible as 
public records in evidence of the facts therein stated ( p). 

(ix.) Judicial Proceedings. 

(a) When and how admissible (q). 

744. Every judgment (r) is conclusive proof as against all the 
world of the existence of such judgment, its date, and legal 
consequences («) ; and, where an action is brought against a person 
for acts done in a judicial capacity, is conclusive proof in favour of 
such person of the truth of the facts therein stated (t). A judgment 
in ran (a) is conclusive proof not only as against parties and 
privies, but also &s against strangers, of the truth of the facts 
actually decided (b), unless (1) the judgment is founded on evidenco 
which would be inadmissible in the action in which such judgment is 
intended to be proved (c); (2) the judgment has been obtained by 
fraud, collusion, or forgery (d); or (3) the court which gave it had nc 
jurisdiction (cj. 

A judgment in perttonam(f) is conclusive proof as against parties 


v. King (1815), 4 Camp. 272, wliero, besides tho log book, tlio captain's 
official letter to tho Admiralty at the end of tho ship's voyage was admittod. 

(/) Bundle v. Beaumont (1828), 4 Bing. 537 ; The Singapore and the Jlchr 
(1800), L. E. 1 P. C. 378, 382 ; compare The Sociedadc Feliz (1842), 1 Wm. Eoh. 
303,311. 

*(rn) The Singapore and the Hebe, supra ; The Earl of Dumfries (1885), 
10 P. I). 31 ; and soo p. 450, ante, as to admissions. 

(n) See, as to such outlies, p. 404, ante; The Henry Coxon (1878), 3 P. ]). 150. 

(<>) Watson v. King (1815), 4 Camp. 272; The Singapore and the Hebe , 
supra; and see title Shipping and Navigation. 

(p) The Maria das Darias (1803), 32 L. J. (r. m. & a.) 163. Semble, they aro 
not so admissible in other courts (ibid.). In any event, it is conceived, they are 
only admissiblo to prove such facts as it was tho duty of tho person keeping 
them to record. 

(q) See pp. 325 el seq., ante. Tho question of estoppel by record will be found 
fully dealt with under title Estoppel, p. 325, ante. 

(r) I.e., every final judgment. A judgment is final though an appeal is 
pending (Scott v. Pilkington (1802), 2 B. & S. 11 ; and see title Estoppel, p. 320, 
ante). As to the o fleet of judgments of foreign courts, see title Conflict of 
Laws, Vol. Y I., pp. 281 et seq. 

(s) Green v. New River Co. (1792), 4 Term Eep. 589 ; Purcell v. Macnamara 
(1808), 9 East, 361 ; Legait v. Tollcrmj (1811), 14 East, 302. 

(<) Brittain v. Kinnaird (1819), 1 Brod. & Bing. 432. 

(a) Seo title Estoppel, p. 327, ante. 

(b) R. v. Kenilworth ( Inhabitants ) (1788), 2 Term Ecp. 598 ; Geyer v. Aguilar 
(1798), 7 Term Iiop. 681 ; Simpsony. Togo (1S60), 1 John. & H. 18, 24 ; Castrique 
v. Imrie (I860), 8 W. E. 344, 347. 

(c) Stoate v. Sfoafo (1861), 30 L. J. (p. m. & A.) 102. 

(d) Trmimtn v. Thomas (18S1), 9 P. I). 210, C. A. ; Wyatt v. Palmer , [1899] 
2 Q. B. 106, C. A. • 

a R. v. Hutchings (1881), 6 Q. B. T). 300, 0. A.; Wakefield Corporation v. 

, [1904] A. C. 31 ; and seo title Estoppel, p. 353, ante. 

(f ) See title Estoppel, p. 330, ante. 
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and privies of the truth of the facts upon which such judgment is 
based (g), but, excepting as above stated to prove its existence, date, 
and consequences, it is inadmissible in evidenco as against strangers, 
except (1) where it determines a question of public right and is 
admissible as evidence of reputation ( h ) ; (2) in bankruptcy or 
administration proceedings (i) ; (3) in divorce cases (k ) ; and (4) to 
some extent in patent actions (l). 

745. Pleadings recorded in one cause are admissible in evidence 
in subsequent proceedings to prove the institution and subject- 
matter of such cause (m), but are generally inadmissible, even as 
against parties or privies, as proof of the truth of tho facts stated 
therein (n). 

But answers and decrees in Chancery are admitted in peerage 
cases as evidence of matters of pedigree only incidentally stated 
therein, and statements made in the course of proceedings by a 
party upon oath may be admissible in other proceedings as admis- 
sions by the party making them (o). 9 

j 

746. The statement on a writ of the time of issue is conclusive 
proof of tho time of issuing of such writ (p), and in certain cases a 
writ may be primd facie evidence of other statements indorsed on 


(g) Kingston's (Duchess) Case (1770), 20 State Tr. 355, 538, II. L. 

(h) See title Estoppel, p. 313, ante ; Hemphill v. M'Kenna (1S45), 8 I. L. R, 

43; Mulholland y. Kilim (1871), 9 1. R. Eq. 471; R. v. Lordsmere District 
(Inhabitants) (1886), 16 Cox, 0. C. 65, 0. 0. R. In Petrie v. Nuttall (1856), 
11 Excli. 569, it waa suggested that judgment might possibly bo conclusive iu 
such cases, sed quaere. • 

(i) Harvey y. Wilde (1872), L. R. 14 Eq. 438 ; Re Tollemache, Ex parte Antler* 
son (1885), 14 Q. 15. D. 600, C. A. 

(k) Ruck v. Ruck, [1890] P. 152 ; Swan v. Swan (1903), Times , 21th March. 

(Z) Edison and Swan Electric Light Co. v. Holland (1889), 6 R. P. 0. 243, O. A. ; 
Pneumatic. Tyre Co., Ltd . v. Leicester Pneumatic Tyre Co. (1899), 16 R. P. C. 

531, H. L. 

(m) Roe d. Trimlestown (Ljord) v. Kemmis (1843), 9 Cl. &Fin. 749, 777, II. L ; 
Boileau v. Rutlin (1848), 2 Exoh. 665; Malcomson v. O'Dea (1863), 10 11. L. 
Cas. 593. 

(n) Woollet v. Roberts (1665), 1 Cas. in Ch. 64; Eccleston y. Petty , alius Speke 
(1689), Carth. 79; Ferrers (Lord) v. Shirley (1731), Eitz-G. 195, 197 ; Doe d. 
Bowerman v. Sybourn (1796), 7 Term Rep. 2 ; Miller v. Johnson (1797), 2 
Esp. 602 ; Tomkins v. Ashby (1827), Mood. & M. 32 ; Kilbee v. Sneyd (1828), 
2 Mol. 186, 208; R . v. Walker (1844), i Cox, 0, C. 99 ; Burkitt v. Blanshard 
(1848), 3 Exeh. 89; Boileau v. Rutlin , supra; R. v. Simmonds (1850), 4 
Cox, 0. 0. 277 ; Re Foster , Ex parte Basan (1885), 2 Morr. 29, C. A. ; Re 
Walters , Neison v. Walters (1889), 61 L. T. 872. Formerly, it would seem, tho 
law was different (Buller’s Nisi Priua, 7th ed., p. 235) ; see Tves v. Medcalje 
(1737), 1 Atk. 63, 65 ; and Lorton (Viscount) v. Kingston (Earl) (1838), 5 01. & 
Pin. 269, H. L. 

(o) Snvw d. Crawley v. Phillips (1664), 1 Sid. 220, 221 ; Mildmay v. Mildmay 
(1682), 1 Vera. 53 ; Grant v. Jackson (Bart.) (1794), Peake, 203 ; Beasley v. 
Magrath (1804), 2 Sch. & Lef. 31, 34 ; Doe d *Digby v. Steel (181 1), 3 Camp. 115 ; 
'The Wharton Peerage (1845), 12 CL Fin. 295, H. L. > Marianski v. Cairns 
(1852), 1 Macq. 212^ H. L. ; The Shrewsbury Peerage (1858), 7 H. L. Cas. 1, 32 ; 
Fleet v. Perrins (1868), Ii. R. 3 Q. B. 536; and see Taylor v. Cole (1799), 7 
Term Rop. 3, n. (a) ; Lyell v. Kennedy (1889), 14 App. Cas. 437. 

( p ) Whipple v. Manley (1830), 1 M. & W. 432, 
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it ( q ), but is not admissible in evidence at all until returned and 
filed in court (r). A writ of execution is primd facie evidence of the 
judgment as between parties and privies (s), but not as against 
strangers ( t ). 

747. At common law an affidavit made in one proceeding is 
admissible in evidence in a subsequent proceeding, as proof of the 
facts stated therein, against the party who made such affidavit (a), 
or on whose behalf it was made, on it being shown that he know- 
ingly made use of it (ft). An affidavit filed in court on a motion 
is admissible in evidence at the trial without proof of its having 
been sworn (c), but is inadmissible without proof of the hand- 
writing (d). At the trial of any action (e) the court or a judge 
may order the affidavit of any witness to be read in court on such 
conditions as the court or judge may think reasonable, unless the 
opposite party bond fide desires to cross-examine the deponent and 
the deponent can bo produced (/). The party intending to use 
such affidavit mu§b give notice in writing of such intention to the 
opposite party (g). 

748. A verdict followed by judgment is conclusive proof of the 
facts found as between parties and privies (h), but is inadmissible as 
between strangers (i), except where it is admissible as evidence in 
the nature of reputation on a matter of public interest (ft). A 


{•/) (Ur vis v. Grand Western Canal Co. (1810), 5 M. & S. 76; Brown v. Dean 
(1833), 5 B. & Ad. 848. 

(r) Whitmore v. Hooke (1 750), Say. 299. 

(a) Doe d. Batten v. Murlesa (1817), 6 M. & S. 110; but scg Doe d. Bland v. 
Smith (1817), 2 Stark. 199. 

(t) White v. Morris (1852) 11 C. 13. 1015, disapproving Bessey v. Windham 
(1844), 6 Q. B. 166 ; and see Lake v. Billers (1698) 1 Ld. Eaym. 7313 ; Marti/n 
v. Dodger (1770), 5 Burr. 2631 ; Aclcworth v. Kemve (1778), 1 I>oug. (lC. B.) 40. 

(a) R. v. JoUi/fe (1791), 4 Term Eep. 285, 290 /Brivkcll v. Dulse (1$‘31), 7 Ad. 
& El. 454; Pritchard v. Bay shame (1851), 11 O. 13. 459- 

(b) Johnson v. Ward (1806), 6 Esp. 47 ; Gardner v. Moult (1839), 10 Ad. & El. 
46-1; White v. Dowling (1845), 8 I. L. it. 128; Richards v. Morgan (1863), 4 
33. & S. 641; Campbell v. Rothwvll (1877), 38 L. T. 33; Simmons v. London 
Joint Stock Bank (1890), 62 L. T. 427. 

(c) Cameron v. Lightfoot (1778), 2 Wm. 131. 1190. 
hi) Barnes v. Parker (I860), 15 L. T. 218. 

(e) J.e. y a civil proceeding commenced by writ, or in such other manner as 
may be prescribed by rules of court, but not including a criminal proceeding 
by the Crown. See Judicature Act, 1873 (3G & 37 Viet. c. 66), s. 100. 

(/) E. S. 0., Ord. 37, r. 1 ; and see Macdonald v. Antelme Patterson & Co 
[1884] W. N. 72; Drewitt v. Drewitt (1888), 58 L. T. 684; Oornall v. Mason 
(1S37), 12 P. D. 142. As to admissibility of evidence by affidavit on motion, 
petition, or summons, soe E. S. O., Ord. 38, r. 1; Ellis v. Robins (1881), 
60 L. J, (cii.) 512, and generally title Practice and PitocicnuitE. 

0/) E.'S. O., Ord. 37, r. 24. 

(h) Clarges v, Sherwin (1699), 12 Mod. Eep. 343 ; Outram v. Morewood (1803), 
3 East, 346; see title Estoppel, p. 326, ante. 

(i) Dyke v. Crouch (1696), 1 Ld. Eaym. 730 ; Kinnersley v. Orpe (1780), 2 
Doug. (k. B.) 517 ; R. v. Knaptoft (Inhabitants) (1824), 4 Dow. & Ey. (k. b.)469. 

(k) London Corporation v. Clerke (1691), Garth. 181 ; Cort v. BvrkbeckC 1779), 
1 Doug. (K. B.) 218 ;*i?. v. St. Pancras (Inhabitants) (1794), Teake 286 [2201; 
Reed v. Jackson (1801), 1 East, 355; Brisco v. Lomax (1838), 8 Ad. & Eli 198; 
Pirn v. Curell (1840), 6 M. & W. 234, 266 ; Bruns v. Thompson (1841), Car. & M. 
84; Petrie v Nuttall (1856), 11 Exch. 069; Neill v. Devonshire (Duke) (1882), 
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verdict is inadmissible in evidence unless the judgment, which is Sect. 2. 

founded upon it, is also proved (J), and is also inadmissible if it is Proof of 

founded on evidence which would be inadmissible in the action in Contents of 
which such verdict is intended to be proved (m). Documents. 

749 . An award, until set aside, is conclusive proof of the facts Awards, 
found therein as between parties and privies (n), but is inadmissible, 

even as evidence of reputation, as between strangers (o), except as 
proving acts of ownership (p). It is also inadmissible where the 
arbitrators have exceeded their jurisdiction (q), or been guilty of 
misconduct (r). An award by an arbitrator under tho Lands 
Clauses Consolidation Act, 1845 (s), is conclusive proof of the 
amount of, but not of the right to, compensation ( t ). 

750 . In certain cases a report is made admissible as evidence Reports. 
o£ the facts stated therein when it is a public document made by a 
public officer on an inquiry of a judicial or quasi - judicial nature (a). 

8 App. Cas. 135, 147, 184; Pirn v. CureU (1840), 0 M. & W. 231, per Lord 
Abinoer, at p. 2 06 : ‘‘In cases where reputation is evidence, i.e., cases involving 
a general right in which all tho Queen’s subjects are concerned, a verdict or u 
judgment upon tho matters directly in issue between the parties, although 
between other parties, is also evidence ; not of any specific fact oxisting at tho 
time, but evidence of the most solemn kind, of an adjudication of a competent 
tribunal, upon the state of facts and the question of usage at that time.” 

(i l ) See title Estoppel, p. 326, ante , and cases cited there in note (6) ; and 
Pitton v. Walter (1719), 1 Stra. 162 ; Fisher v. Kitchingham (1742), Willes, 367 ; 

Fitch v. Smalbroolc (1661), T. Raym. 32 ; Ilolt v. Micrs (1839), 9 C. & P. 191 ; 

Gillespie v. Gumming (1841), Long. & T. 181 ; Jameson v. Leitch (1812), Milw. 

683, 688; Hccdham v. Bremner (1866), L. It. 10. P.583. Garland v. Scoo7ies 
(1798), 2 Esp. 648, and Foster v. Compton (1818), 2 Stark. 364, in which 
verdicts wore admitted without tho judgments being proved, can no longer be 
considered good law. A verdict of the 1 )ivorce Court may, however, be admitted 
in evidence as proof of cruelty and adultery, although the decree has been s$t 
aside on the ground of collusion (Butler v. Butler , [1894] P. 25, C. A.). 

(m) Stoate v. Stoate (1861), 30 L. J. (p. M. & a.) 102 ; Sopwith v. Sopwith (1861 ), 

30 L. J. (p. M. & A.) 131 ; Bancroft v, Bancroft and Rumney (1864), 3 Sw. & Tr. 010. 

(?i) Doe d. Morris v. Rosser (1802), 3 East, 15; Thorpe v. Byre (1834), 1 
Ad. & El. 926 ; Commings v. Heard (I860), L. R. 4 Q. B. 669 ; Gueretv. Audony 
(1893), 62 L. J. (q. b.) 633, 637, C. A. ; but see Newall v. Elliot (1863), 32 L. J. 

(ex.) 120 ; aud see title Estoppel, p. 364, ante. An award on a reference 
by the court is equivalent to the verdict of a jury, see title Arbitration, 

Vol. I., p. 490. 

(o) R. v. Cotton (1813), 3 Camp. 444 ; Doe d. Smith and Bayne v. Webber 
(1834), 1 Ad. & El, 119; Evans v. Rees (1839), 10 Ad. & El. 151; Wenman 
(Lady) v. Mackenzie (1855), 5 E. & B. 447, In Shelling v. Farmer (1725). 1 
Stra. 646, and Doe d. Chawner v. Boulter (1837), 6 Ad. & El. 675, awards 
were admitted in evidence against persons whom the court regarded as privies, 
although they appear to have been in fact strangers. 

(p) Brett v. Beales (1829), Mood. & M. 416 ; Brew v. Haren (1874), 91. R. O. L. 29. 

\q) Hutcheson v. Eaton (1S84), 13 Q. B. L>. 861, 0. A. ; Falkingham v. Victorian 

Railways Commissioner , [1900] A. C. 452, P. 0. 

(r) Arbitration Act, 1889 (52 & 53 Yict. c. 49), s. 11 (2); Re Palmer & Co . and 
Hosken & Co ., [1898] 1 Q. B. 131, 0. A. 

(«) 8 & 9 Yict. c. 18. 

\t) Beckett v. Midland Rail . Co. (1866), L. R. 1 C. P. 241; Re Newbold and 
The Metropolitan Rail . Co. (18GS), 14 C. B. (n. s.) 405 ; R. v. Cambrian Rail . Co. 

(1869), L, R. 4 Q. B. 320 ; Rhodes v. Airedale Drainage Commissioners (1876), 1 
C. P. D.402, 0. A. ; Re East London Rail. Co., Oliver's Claim (1890), 24 Q. B. D. 

507, 0. A. And see title Compulsory Purchase of Land and Compensation, 

Yol. YI., p. 83. 

(a) Thus a report by the chief gas examiner in the metropolis is virtually a 
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skot. 2 . For example, reports of the Committee of the Law Society (A), 
Proof of reports of Charity Commissioners (c), and reports of the official 
Contents of receiver in bankruptcy ( d ) are admissible ; but Reports of Chancery 
Doc nme nts. visitors (c) and reports of inspectors appointed by the Board of 
“ Trade under the Companies Act, 1862 (/), are inadmissible in proof 
of the facts reported therein. 

Deposition*. 751. At common law depositions taken in a judicial proceeding 
are admissible in evidence in a subsequent judicial proceeding in 
proof of the facts stated therein (g), provided (1) the proceedings are 
between the same parties or their privies ( h ) ; (2) the issues involved 
are the same, or substantially the same, in both proceedings (i ) ; 

e inent, and, as it is final and a basis for future proceedings, must not bo 
[1 on ex parte statements (R. v. London County Council , Ex parte Commercial 
Gas Co. (1895), 11T. L. It. 337). For the principles governing the admissibility 
of public documents seo p. 472, supra. 

(6) Solicitors Act, 1888 (51 & 52 Viet. c. 65), s. 13. And see Re A Solicitor 
(1891), 36 Sol. Jo. 94. 

(c) Charitable Trusts (Recovery) Act, 1891 (54 & 55 Viet. c. 17), s. 5 (1). 

(d) Bankruptcy Act, 1883 (46 # 47 Viet. c. 52), ss. 18 (9), 28 (4) ; Bankruptcy 
Act, 1890(53 & 54 Viet. c. 71), s. 8 (5). And see Re Wallace, Ex parte Campbell 
(1885), 15 Q. B. I). 213, 0. A.; Re llomiblow , Ex parte OJfnial Receiver (1885), 
53 L. T. 155 ; Re Sharp , Ex parte Sharp (1S93), 10 Morr. 114. 
le) Roe v. Nix , [1893] J\ 55. Seo Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 185. 
(/) 25 & 26 Viet. c. 89, s. 56; Re (Irosvenor and West End Terminus Haiti 
Co. (1897), 13 T. L. It. 309, 0. A. A report of the inspector is admissible as 
evidence of the opinion of such inspector (ibid.). 

{(j) Although a deposition is admissible as secondary evidence, any statement 
in such deposition which ought not to havo boon received in evidenco in the 
former proceeding is inadmissible ( Roe d. Pellait v. Fcrrars (1S01), 2 Bos. & P. 
542, 548 ; Steinkeller v. Newton (1838), 9 C. & P. 313 ; Tv/ton y. Whitmore (1840), 
12 Ad. & El. 370; Small v. Nairne (1849), 13 Q. B. 840). As to depositions, 
see generally title Practice and Procedure, and as to the use of depositions 
iA criminal cases, see title Criminal Law and Procedure, Vol. IX., p. 365. 

(h) Humphreys v. Pensam (1836), 1 My. & Cr. 5S0, per Lord Cottenham, at 
p. 586 ; “ Depositions can only bo road for or against thoso who aro parties or 
privios to tho suit in which the deposition was takon ; and they cannot be read 
for a party unless they can also be read against him.” Seo also Smith v. Vcale 
(1699), 1 Ld. Raym. 735; Anon. (1703), cited in Smith v. Veale, supra , Coker v. 
Farewell (1729), 2 P. Wms. 563 ; Doe cl. Foster v. Derby (Earl) (1834), 1 Ad. & El. 
783 ; Gray v. Haig (1852), 21 L. J. (on.) 542. They are inadmissible against 
strangers (Rushworth v. Pembroke (Countess) (1668), liard.472; Coke v. Fountain 
(1686), 1 Vern. 413 ; Peterborough (Earl) v. Norfolk (Duchess) (1702), Prec. Oh. 
212 ; affirmed sub nom. Peterborough (Earl) v. Germaine (1703), 3 Bro. Pari. Oas. 
539; Mackworth v. Penrose (1728), 1 Dick. 50; Nibletty. Daniel (1731), Bunb. 
310; Qmntock v, Bullen (1820), 5 Madd. 81; Goodenouyh v . Alway (1826), 2 
Sim. & St. 481 ; Mtlen v. Andrews (1829), Mood. & M. 336 ; Atkins v. Humphreys 
(1836), 1 Mood. & R. 523 ; Hopey. Liddell (No. 2) (1855), 21 Beav. 180; Morgan y . 
Nic holl (1866), L. R. 2 C. P. 117 ; Evans v. Merthyr Tydfil Urban District Council , 
[1899] 1 Ch. 241, 0. A. ; but where such stranger, although not actually on 
tho record, was substantially a party to the former proceedings, the depositions 
are admissible against him (Wright v. Doe d. Tatham (1834), 1 Ad. & El. 3, 18, 
Ex. Ch. ; Doe d. Hulin y. Rowell (1852), 3 Car. & Kir, 323; and see Byrne v. 
Frere (1828), 2 Mol. 157 ; Williams v. Broadhcad (1827), 1 Sim. 151). 

(i) Derby (Earl) v. Foster (1835), 1 Ad. & El. 791, n. (b) ; Llanover v. Homfray 
Phillips v. Llanover (1881), 19 Ch. D. 224, 0. A. In criminal cases where the 
party is charged in the first proceedings with one offence, and in tho second 
proceedings^ with a different offence, the depositions taken in the first aie 
admissible in the second proceeding, provided the issues are substantially the 
same (R. v. Smith (1817), Russ. & Ry. 339, 0. 0. R. ; R . v. Lee (1864), 4 F. & F. 
63; R. v. Williams (1871), 12 Cox, C. 0. 101; R . v. Buckley (1873), 13 Cox, 
O. 0. 293 ; but see R. v. Ledbetter (1850), 3 Car. <fc Kir, 108 ; R . v. Dilmore 
(1852), 6 Cox, 0. C. 52). 
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(3) the party against whom the depositions are tendered had full Shot. *• 
opportunity of cross-examining the deponent when the deposition Proof of 
was being taken Ik); and (4) the deponent is either dea d(Z), Contents of 
insane (m), kept out of the way by the opposite party (n), too ill to Documents, 
travel (o), or (in civil cases) beyond the jurisdiction (p). 

If any one of these conditions is not fulfilled, the deposition is 
generally inadmissible, although it may be admissible (where the 
deponent is dead) even against strangers, if it relates to pedigree (q), 
or to matters of public or general interest, where reputation would 
be evidence (r). A deposition may always be used as an admission 


(7c) A.-G. v. Davison (1825), M‘Cle. & Yo. 1G0, Ex. Ch. ; Steinkeller y. Newton 
(1840), 9 C. & P. 813 ; Scotty, Van Sandau( 1845), 8 Jur. 1114 ; R. v. Day (1852), 

6 Cox, C. C. 55 ; Fitzgerald v. Fitzgerald (1863), 33 L. J. (p. M. & A.) 39. Actual 
cross-examination is not necessary if full opportunity was provided and the 
person against whom iho deposition is being used did not choose to avail him- 
self of such opportunity (Howard v. Tremaine (1692), 1 Salk. 278; Cazenovey . 
Vaughan (1813), 1 M. & S. 4; M'Combie v. Anton (1843), 6 Man. & G. 27; 
Whyte v. Hallett (1859), 28 L. J. (ex.) 208). As to depositions taken by a 
coroner at an inquest, seo titlo Coroners, Vol. VIII., p.«291. 

(l) Morelfs ( Lord ) Case (1666), ICol. 53, 55, II. L. ; Pyke v. Crouch (1696), 1 
Ld. llaym. 730 ; Strvtty. Bovingdon (1803), 5 Esp. 56 ; Doncaster Corporation v. 
Day (1810), 3 Taunt. 262 ; Wright v. Doe u. Tath^rn (1834), 1 Ad. & El. 3, Ex. Gh. 
Tho death must be proved. It is not sufficient to show that the deposition was 
taken fifty years bolero ( Denson v. Olive (1731), 2 Stra. 920). In the old cases, 

N evil v. Johnson (1703), 2 Vorn. 417; Baratov) v. Palmes (1704), Tree. Oh. 
233; London Corporation v. Perkins (1731), 3 Pro. Pari. Gas. 602, although, 
apparently, tho deaths of the deponents were not proved, tho depositions were 
admitted ; but seo Carrington v. Ournoclc (1829), 2 Slim. 567 ; Blagrave v. 
Pdo.gr ace (1817), 10 L. J (cii.) 816. 

(m) JR. v. Kris well ( Inhabitants ) (1790), 3 Term Pop. 707, 721. In JR. v. 
Marshall (1841), Oar. & M. 147, tho deposition was admitted, although tho 
insanity was only of a temporary character, sed quaire. 

(?,) Mot'clfs (Lord) Case , supra ; Green v, Gatewick (1672), Puller, Nisi Priijs, 
239; Jl. v. Guttridge (1810), 9 O. P. 471. 

(o) Tn civil cases this fact will usually enable the deposition to be admitted 
in evidence (Luttcrell v. JRcyndl (lG7(i), 1 Mod. Pop. 282, 284; Bradley v 
Crackenthorp (1752), 1 Dick. 182; Jones v. Jones (1785), 1 Cox, Eq. Cas. 184, 
Jones v. Brewer (1811), 4 Taunt. 46; Andrews v. Palmer (1812), 1 Ves. & 13. 
21; Corbett v. Corbett (1813), 1 Ves. <& 13. 335; but see Harrison v. Blades 
(1813), 3 Camp. 457 ; Doe d. Lloyd v. Evans (1827), 3 C. & P. 219). In criminal 
cases, howover, the sickness of a deponent, although it may bo a good ground 
for the postponement of a trial (R. v. Savage (1831), 5 O. & P. 143), is not 
sufficient to allow tho deposition to be given in evidence, unless it is shown 
that ho will probably never be able to attend the trial (JR. v. Hogg (1833), 6 
0. & P. 176; R. v. Wilshaw (1841), Car. & M. 145). 

(p) Fry v. Wood (1737), 1 Atk. 445; Fonsick v. Agar (1806), 6 Esp. 92; 
Falconer v. Hanson (1808), 1 Camp. 171; Prodor v. Lainson (1836), 7 C. & P. 
629; Sills v. Brown (1840), 9 0. & P. 601, G03; Robinson v. Murids (1841), 2 
Mood. & R. 375 ; Carruthers v. Graham (1841), 10 L. J. (q. b.) 364 ; Varicas 
v. French (1849), 2 Car. & Kir. 1008. In criminal cases, this fact will not 
enable the deposition to bo given in evidence (Morehfs (Lord) Case , supra; 
R. v. Hagan ^ 1837), 8 0. & P. 167; R. v. Scaife (1851), 20 L. J. (M. o.) 
229; R. v. Austin (1856), 25 L. J. (m. 0.) 48, 0. C. 11.). On proof that diligent 
but ineffectual search has hoen inado for the deponent, the deposition is 
probably admissible in evidences iu civil cases (Falconer v. Hanson t supra; 
Wicdemaim y. Walpole (1891), Times, 15th Juno), but not in criminal cases 
(Morehfs (Lord) Casey supra). 

(g) Gee v 4 Ward (1857), 7 E. & B. 509 ; see further p. 469, ante. 

(r) Buller, Nisi Prius, pp. 239—242 ; Ter wit y. Gresham (1666), 1 Cas. in Ch. 
73 ; Freeman y. Fhillipps (1816) 4 M. & S. 486 ; see, further, p. 467, ante. As to 
admitting a deposition as a dying declaration see R. v. Jones (1885), 49 J. P. 723. 
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Judicial 
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against the deponent, whenever he is a party (*), or to contradict 
or corroborate him (t), or to refresh the memory of the official who 
took down the deposition (a). u 

By statute depositions have been made admissible in evidence 
in various proceedings, although the conditions which would 
have been necessary for their admissibility at common law have 
not been fulfilled ; for example, those taken under the Indictable 
Offences Act, 1848(6), the Bankruptcy Act, 1883(c), and the 
Matrimonial Causes Act, 1857 ( d ) ; and, finally, in any cause ( e ) 
or matter (/), where it shall appear necessary for the purposes 
of justice, the judge may order the deposition of any person to 
be taken (g), but in the absence of any direction by the judge such 
deposition is not admissible in evidence without the consent of the 
other party unless the judge is satisfied that the deponent is dead, 
beyond the jurisdiction, or unable to attend from sickness or other 
infirmity (/i). The party intending to use such deposition must 
give notice in writing to the opposite party of such intention (i). 

All evidence taken ou the hearing or trial of any cause or 
matter may be used in any subsequent proceedings in the same 
cause or matter ( j). 


(b) In High Court. 

752. Judicial proceedings in the High Court may be proved 
by production of the original record (k) or by verified copies (0, but 

(s) Ik Cooper t Ex parte Hall (1882), 19 Oh. 1). 580, 0. A., per Jessel, M.R., 
at p. 583 ; “ Any statement made by a man upon oath, may bo used against 
him as an admission.” And see Cole v. Hadley (1840), 11 Ad. & El. 807. 

( t ) Anon. (1729), Mos. 118; and soe Criminal Procedure Act, 1865 (28 & 29 
\£ict. c. 18), ss. 4, 5. 

(a) R. v. Mann (1885), 49 J. P. 743. 

(h) 11 & 12 Viet, c. 42, s. 17 ; soe title Criminal Law and Procedure, 
Yol. IX., p. 315. 

(c) 46 & 47 Viet. c. 52, s. 136; Bankruptcy Rules, r. 66; see also title 
Bankruptcy and Insolvency, Yol. II., p 318. 

(d) 20 & 21 Yict. c. 85 ; sco title Husband and Wife. 

(e) Seo Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 100. 

(/) Ibid. 

(g) R. S. C., Ord. 37, r. 5. 

(h) R. S. 0., Ord. 37, r. 18 ; and see Nadin v. Bassett (1883), 25 Ch. B. 21, 
C. A. ; Concha v. Concha (1886), 11 App. Cas. 541. R. S. C., Ord. 37, r. 3, which 
says that an order to read evidence taken in another cause or matter shall not 
be necessary, does not alter the admissibility of the evidence in the cause in 
which it is sought to be read ( Printing , Telegraph and Construction Co . of the 
Agence Havas v. Drucker, [1894] 2 Q. B. 801, C. A.). 

(/) R. S. C., Ord. 37, r. 24. 

(j) Ibid., r. 25, 

(/c) The order of a judge or master is required before affidavits or records of 
the High Court can be taken from the Central Office (R. S. C. Ord. 61 , r. 28). 
In the case of a judgment, the complete record or a c(5py, not merely the 
minutes, must be proauced ( Gode/roy v. Jay (1827), 3 C. & P. 192). Compare 
King v. Birch (1842), 3 Q. B. 425, 431 ; R. v. Smith (1828), 8 B. & 0. 341. A 
decree which, having been consented to by all parties, was hold, in an action, to 
be a continuation of a settlement relating to the same property was allowed to 
be proved by an affidavit verifying the bill, answer, and decree, and the identity 
of one of the parties with the plaintiff in the action (White v. Cox (1876), 2 Oh. D. 
387, 397). 

(1) See p. 523, post. 
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the original must be produced if issue has been joined on an 
allegation of nul liel record (m). 

Copies are of four'kinds : examined copies, office copies, exemplifi- 
cations under the Great Seal, and exemplifications under the seal of 
t)i© court (n). 

The accuracy of examined copies must be proved by the evidence 
uf a witness who lias compared the copy with the original or with 
what the officer of the court read as the contents of the original (o), 
but it is not necessary for the persons examining to exchange 
papers and read them alternately ( p ). An examined copy will not 
be admitted if it contains abbreviations not in the original ( q ). 

Where the document in question is an ancient one, the witness 
proving an examined copy must have been able to read and 
understand the original when he compared the copy with it (r). 

Another recognisod form of copy is an office copy. Office copies of 
all writs, recqrds, proceedings, and documents filed in the High Court 
are admissible in the same way as the original (s) ; their authenticity 
is shown by the seal of the Central Office (£)• 

Office copies of certain documents of a judicial nature are also 
made admissible by statute (a). 

Other recognised forms of copies are exemplifications under the 
Great Seal (ft), and exemplifications under the seal of the court where 
the record remains (c). Judicial notice is taken of the seals attached 
to these copies (cZ). 

To prove that an action was pending and was tried as alleged in 
an indictment for perjury, the production by the officer of the court 
of a copy of the writ and pleadings properly filed and the original 
order dismissing the action have been admitted ( e ). 


(c) In County Court. 

753 . The proceedings of a county court are proved either by 
the registrar by the note thereof entered iti his book or by a copy 
of such entry sealed with the court seal and purporting to be signed 


(m) 2 Taylor, Law of Evidence, 10th ed., s. 1535. 

In) See pp. 522 to 524, ante . 

(o) Rolf v. Dart (1809) 2 Taunt. 52 ; and see p. 524, ante, and cases cited in 
next note. 

(p) Reid v. Margison (1808), 1 Camp. 469; Rolf v. Dart , supra ; M'Xcil v, 
Perchard (1795) 1 Esp. 203 ; Gyles v. Hill (1809), 1 Camp. 471, n. ; Fyson V. Kemp 
(1833), 0 C.&P, 71. 

{q) R . v. Christian (1842), Car. & M. 388. 

(r) The Crawford and Lindsay Peerages (1848), 2 H. L. Cas. 534. 

(*) R. S. O., Ord„ 37, r. 4 ; and see p. 523, ante. 

if) R. S. C., Ord. 61, r. 7. 

(а) See the Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 10 (bills of sale 
etc.); Conveyancing* Act, 1882 (45 & 46 Viet. c. 39), s. 2 (1), (2) (certificates 
of searches), 8. 7 (7) (8) (certificates of acknowledgments by married women). 

(б) In Beverley Corporation v. Craven (1838), 2 Mood. & R. 140, a document 
was admitted, although the Great Seal wa3 missing from it, on the ground that it 
was ancient and produced from the proper custody. Exemplifications under 
the Great Seal must now be considered obsolete as a method of proving records. 

S These are also obsolete. 

) See pp. 495, 496, ante. 

{e) R . v. Scott (1877), 2 Q. B. D. 415, C. 0. R. 

ILL,— w, i; 
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shot. 2 . gtnd sealed by the registrar (/). Such entry or copy is binding even 
Proof of against the evidence of the judge who proves from a private 
^"Contents of memorandum that he intended to make a different order (g), and 
Documents, cannot be varied by the judge’s indorsement of the summons ( h ), 
nor by an informal letter from the registrar to one of the 
parties ( i ). 

judge’s note On appeal to a Divisional Court, the judge’s note cannot be 
conciuwrc impeached by affidavit, shorthand note, or otherwise (/c), but the 
on appeal. court may, it seems, use extraneous evidence to explain any 
ambiguity (l). 

(d) In Criminal Court. 

judicial 754 . The trial, conviction, or acquittal of any person charged 

proceedings with an indictable offence may be proved by certified copy of the 

court. minal record purporting to be under the hand of the clerk of the court or 

other officer (m) having custody of the records of the court where 
the conviction or acquittal took place (n). 

Previous Any previous conviction piay further be proved by producing a 

convictions, record or extract thereof (o), together with proof of identity (p). 
nummary As regards summary proceedings in particular, the register of 
proceedings, the court (or a certified extract) is prima facie evidence of the 
matters entered therein in a court acting for the same place as 
the court whose proceedings are entered in the register (q), while 


(/) County Courts Act, 1888 (51 & 52 Viet. c. 18), s. 28. Such entry or copy 
is also proof of the regularity of the proceedings (ibid. ; and soe It. V. Roberts 
(1878), 14 Cox, C. C. 101, C. C. It.). 

(y) Dens v. Ryley (1851), 20 L. J. (o. r.) 204. 

(h) Stonor v. Fowle (1887), 13 App. Gas. 20. 

• (i) Ibid. 

(k) Huddleston v. Furness Rail. Co. (1899), 15 T. L. II. 238, 0, A. 

( l ) Ibid. ; and see title County Courts, Vol. VIII., p. 008. 

(m) Or the deputy of such clerk or officer. 

(n) Evidence Act, 1851 (14 & 15 Viet. o. 99), s. 13; comparo Criminal 
Procedure Act, 1865 (28 & 29 Viet. c. 18), s. 0. This evidence is admissible in 
all civil and criminal proceedings ; boo Richardson v. Willis (1873), L. It. 8 Exeh. 
69. At common law it was necessary to produce the record or an examined 
copy (R. v. Smith (1828), 8 B. & 0. 341 * Hartley v. Mindmarsh (1866), L. B. 1 
C. F. 553). This method of proof is, of course, still available; see p. 524, 
supra. 

(o) In the case of an indictable offence this is a certificate by the clerk or 
other officer ; in the case of summary convictions, a copy thereof signed by a 
justice of the peace or by the proper officer of the court. 

( p ) Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 112), s. 18. This Act 
leaves untouched older methods of proving convictions in certain Cases ; these 
are under the Transportation Act, 1824 (5 Geo. 4, c, 84), s. 24 (sentences of 
transportation or banishment) ; see R. v. Parsons (1866), L. B. 1 C. 0. B. 24 ; 
Criminal Law Act, 1827 (7 & 8 Geo. 4, c. 28), s. 11 (previous conviction for 
felony); Criminal Procedure Act, 1851 (14 & 15 Viot. c. 100), s. 22 (previous 
convictions in a trial for perjury) ; Larceny Act, 1861 (24 & 25 Viet. c. 06), 
s. 116 (proof of previous convictions in an indictment under the Act) ; Coinage 
Offences Act, 1861 (24 & 25 Viet, c, 99), s. 37 (proof of previous convictions in 
ton indictment under the Act). 

(g) Summary Juricdiction Act, 1879 (42 & 43 Viet. c. 49), s. 22. This does 
not affect the necessity of proving previous convictions when required to be 
proved against a person charged with another offence (ibid,), except where 
the court is the same in both cases ( London School Board v. Harvey (1879), 
4 Q. B. D. 451 ; Police Commissioner v. Donovan , [1903] 1 K. B. 895), 
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a certificate of dismissal given by justices is evidence of such 
dismissal ( r ). 

The sessions boSk of a court of quarter sessions made up and 
recorded by the clerk of the peace from minutes taken by him in 
court is admissible in a similar court in the same county to prove 
the proceedings of the court (s). 

(e) Other Judicial Proceedings, 

755. Records and other judicial documents ( t ) of the old 
superior courts of law and equity are proved in the same way as 
records etc. of the High Court (a). 

Bankruptcy proceedings may be proved by production of the 
original document, or by a copy sealed or signed by the judge or 
certified by a registrar ( b ). 

Adjudications in bankruptcy may be proved by the production 
of the adjudication under the seal of the court or by a copy of the 
Gazette containing a notice thereof (c). 

Judgments of the House of Lords are proved by an examined 
copy of the minutes (d) or by printed copy of the Lords’ 
journals (e). 


Beot. S. 
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proceedings. 


Judgment# 
of Houbq 
of Lords. 


( r ) Summary Jurisdiction Act, 1870 (42 & 43 Viet. c. 49), s. 27(4) (indictable 
offences) ; s. 44 (assaults). Dismissal may still be proved otherwise than by 
such certificate (see R. v. Hutchins (1880), 5 Q. 13. D. 353 ; reversed sub nom . 
R. v. Hutchings (1881), 6 Q. B. D. 300, C. A.). 

fa) R. v. Yeovdey (Inhabitants) (1838), 8 Au. &E1. 800. 

(£) This includes answers in Chancery ( Ewer v. Ainbro&e (1825), 4 B. & O. 25; 
Highfidd v. Peake (1827), Mood. & M. 109); depositions (Daman v. Scott (1807), 
1 Camp. 100); rules of court (Selby v. Harris (1698), 1 Ld. Raym. 745), In 
some cases ancient judicial proceedings have been admitted without being 
strictly proved; see Beverley Corporation v. Craven. (1838), 2 Mood. & R. 140, 
cited note (i), p. 519, ante; Ihjam v. Booth (1816), 2 Price, 231, 234, n. ; 
Bayleyy. Wylie (1807), 6 Esp. 85. 

(a) Seo ]). 548, ante. In the caso of other old courts, such as the old Court 
of Admiralty, the Ecclesiastical Courts, and the Court of Stannaries, judicial 
documents may, it seems, be proved by exemplifications or by examined 
copies, but not now by office copies. Soo R. v. Jfains (1695), Comb. 337. 
Many of these documents are placed under the custody of the Master of the 
Rolls by the Public Record Office Act, 1838 (1 & 2 Viet. c. 94). For proof of 
documents in that custody, see ss. 12 and 13 of the Act and p. 524, ante. 
Where the record is lost a certified copy of the entry in the judgment book will 
be admitted (Re Tollernache, Rx parte Anderson (1885), 14 Q. B. D. 606, O. A.). 

(5) Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 134. This Act also con tarns 
provisions for proving the appointment of a trustee (by certificate of the Board 
of Trade, s. 138), facts stated in notices (by a copy of the London Gazette con- 
taining such notices, s. 132 (1 ) ; this is conclusive in certain cases, s. 132 (2) ), 
and proceedings of meetings (by minutes signed by chairman, s. 133 (1)). The 
validity Of a composition or scheme is proved by certificate of the official 
receiver (see Bankruptcy Act, 1890 (63 & 54 Yict. c. 71), s. 3 (13) ). As to the 
admissibility of orders and certificates by the Board of Trade, see Bankruptcy 
Act, 1883 (46 & 47 Yict. c. 52), s. 140. The provision in s. 17 of that Act, that 
the answers of the debtor read over and signed by him may thereafter be used 
in evidence against him, is not limited to proceedings in bankruptcy (Re A 
Solicitor (1890), 25 Q. B. D. 17, 0. A.). See also title Bankruptcy and 
Insolvency, Yol. II., p. 110. 

(c) R . v. Thomas (1870), 11 Cox, C. O. 535 ; Bankruptcy Act, 1883 (46 & 47 


Viet. o. 62), a. 132 (1), (2). 

(d) Jones v. Randall (1774), 1 Cowp. 17. 

(e) See p. 627, ante. 
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Evidence. 


Sect. 1 
Proof of 
Contents of 
Documents. 

Judgments 
of inferior 
courts. 

Awards. 


Awards 

under statute 
by public 
officer. 


Orders of justices forming a highway district are proved by 
certified copy(/). 

Judgments in inferior courts (g) are proved by the production of 
the minute book containing an entry of the judgment (Ji), or by the 
notes or parol evidence of the officer of the court where no such 
entry exists (i). 

An award is proved by the production and proof of execution of 
the award (which must be signed by all the arbitrators (k) in the 
presence of each other (i)), the submission itself (m), and, where 
the award is made by an umpire, the appointment of the umpire («). 

But where the award is made in a reference under an order 
of court, production of the award and the order is primd facie 
evidence of the validity of the award ( o ) . 

In the case of an award made under statute by a public officer, 
the validity of the award is presumed (p), unless it bo proved that 
subsequent usage has not been in accordance with the award (q), or 
that the award wap made without jurisdiction. In the latter case, 
even though the statute enacts that the award is to be conclusive 
evidence that all the directions of the Act in relation to the matter 
set forth which ought to have been obeyed have been obeyed, yet it 


(/) Highway Act, 1864 (27 & 28 Viet. c. 101), s. 12. See title Highways, 
Streets and Bridges. 

( y ) Such as a sheriffs court ( Arunddl v. White (1811), 14 Hast, 216) ; a court 
oi summary jurisdiction ( London School Board v. Harvey (1879), 4 Q,. B. D. 451) ; 
a court baron (Dyson v. Wood (1824), 6 B. & 0. 449) ; the mayor’s court ( Fisher 
v. Lane (1772), 2 Wm. HI. 881); a manor court ( Dawson v. (Jreyory (1845), 7 
U. B. 756). 

(h) See cases cited in last note. 

(i) See Dyson v. Wood , supra; Manning v. Eastern Counties Rail. Co. 
(•1 843), 12 M. & W. 237. On an appoal from a registrar or master the court 
will only recognise the note of its officer, and will not hear other evidence 
as to what took place before him ( Sykes v. Sykes, [1897] P. 306, 0. A.). An 
order of a master in lunacy made under s. 116 of the Lunacy Act, 1890 (53 & 54 
Viet. c. 5), reciting that a person was of unsound mind, though not so found 
by inquisition, is admissible as primd facie evidonce that the person was pre- 
vented from appearing in a suit by leason of accident or misfortune, or not 
having received duo notice (Harvey v. 11., [1901] A. C. 601, P. C.). 

(A) If the submission empowers less than the full number to make the 
award, execution by all is unnecessary, provided that all were given the 
opportunity of executing ( White v. Sharp ( 1844), 12 M. &. W. 712; Wright v. 
Graham (1848), 3 Exch. 131 ; Re Reck and Jackson (1857), 1 0. B. (N. s.) 695). 

(1) Stalworth v. Jana (18441, 13 M. & W. 466; Wright v. Graham , supra ; Eads 
v. Williams (1854), 4 De 0. M. & G. 674, 688, 689; Lord v. Lord (1855), 
5 E. & B. 404; Berney v. Read (1845), 7 Q. B. 79, where the submission had 
been made a rule of court, but tne principle above stated was held to apply ; 
compare Re Beck and Jackson , supra. Evidence may be given by an arbitrator 
on points of fact in explanation of his award (Re Dare Valley Rail. Co. (1868), 
L. it. 6 Eq. 429) ; see title Arbitration, Vol. I., p. 477. 

(w) This must be shown to have been executed by all parties (Ferrer v. Oven 
(1827), 7 B. & C. 427), including the party relying on it (Brazier v. Junes 
(1828), 8 B. & 0. 124); see also Antram v. Ctiace (1812), 15 East, 209. 

M Still v. Halford (1814), 4 Camp. 17. As to enlargement of time, which 
fllust also be proved, see Davis v. Vass (1812), 15 East, 97. 

(o) Gisborne v. Ilapt (1839), 5 M. & W. 50 ; see Dresser v. Stansfield (1845), 
14 M. & W. 822, per Parxje, B., at p. 828. 

ip) Doe d. Roberta y.Mostyn (1852), 12 0. B. 268; Williams v. Eyton (1859), 
4 JJL. & N, 357, Ex. Ch. ; compare Doe d. Nanney v. Gore (1837), 2 M. & W. 320. 

(g) R.v. Haslingfidd ( Inhabitants ) (1814), 2 M. & S. 558; compare Manning 
v. Eastern Counties Rail. Co., supra. 
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will not be conclusive as to matters which the public officer had no 
jurisdiction to determine (r). 

• 1 

(x.) Probate and Letters of Administration, 

750 . Probates and letters of administration, and copies thereof 
respectively, purporting to be sealed with a seal of the Court of 
Probate («), are evidence in all parts of the United Kingdom without 
further proof ( t ). In cases where this provision is inapplicable, 
probate and letters of administration may bo proved by tho Probate 
Act-book of the Prerogative Court containing an entry that the will 
has been proved or letters of administration granted (a), or by an 
examined or certified copy of such book (b), or by minutes and 
proof of the will and sealing of probate indorsed on the will by the 
surrogate and registrar of the ecclesiastical court (c). 

Probates and letters of administration (whether the grant be 
general or limited (d)) granted by the courts of certain British 
possessions or by British courts in a foreign coiyitry may be made 
admissible in England (e). 

757. The production of probate or letters of administration, or 
their equivalent (/), is, if the testator be in fact dead (g), the sole (ft) 
and conclusive ( i ) proof of tho title of the personal representative, 
but not of the identity of the person obtaining it(/c). It makes 
no difference that the will proved was obtained by fraud (L) or 
forged (ih). Probate is, moreover, until annulled, conclusive proof 


(r) Jacomb v. Turner , [1892] 1 Q. B. 47. 

(a) Court of Probate Act, 1857 (20 & 21 Viet. c. 77), s. 69. Tim includes the 
seals of district registries. ■» 

(tf) Ibid. t s. 22. As to using tlio probate as evidence in an action relating to 
real estate and notice of the intention so to do, see p. 512, ante. 

(a) Cox v. AUingham (1822), Jac. 514. There is no necessity to account 
for the non-production of the probate itself (ibid.). See also Elden v. Keddell 
(1807), 8 East, 187 ; Davis v. Williams (1811), 13 East, 232. 

(h) Evidence Act, 1851 (14 & 15 Yict. c. 99), s. 14. In Dorrett v. Meux (1854), 
15 (J. B. 142, an unstamped copy of the Act-book was admitted under tins 
section to prove that a certain person was named executor in the will, 

(c) Doe d. Bassett v. Mew (1837), 7 Ad. & El. 210; compare Gorton v. Dyson 
(1819), 1 Brod. & Bing. 219. 

(d) In the Goods of Smith (1903), 20 T. L. 11. 119. 

(e) Colonial Probates Act, 1892 (55 Viet. c. 6), ss. 2, 3; see title Depen- 
dencies and Colonies, Vol. X., p. 559. 

(/) See supra. 

(g) Allen v. Dandas (1789), 3 Term Rep. 125. 

(h) Pinney v. Pinney (1828), 8 B. & O. 335 ; Pinney v. Hunt (1877), 6 Ch. D. 
98; compare Cox v. AUingham (1822), Jac. 514; fie Ivory , Uankin v. Turner 
(1878), 10 Ch. D. 372, C. A. ; and see p. 518, note (q), ante. 

(i) Allen v. Dandas , supra ; compare Marriot v. Alar riot , (1725), 1 Stiu. 
606. 

(h) Ex parte Jolliffe (1845), 8 Beav. 108. 

(l) Meluish v. Milton (1876), 3 Oh. D. 27, C. A. 

(m) Allen v. Dundas , supra. Semble t the Court of Probate alone can revoke 
probate, although another court may, if necessary, decide that a will is a 
forgery (Priestman v. Thomas (1884), 9 P. D. 210, per Cotton, L.J., at 
p. 214); Meluish v. Milton , supra , per James, L.J., at p. 33: “No other 
court” (than the Court of Probate) “can listen to the allegation that the will 
was obtained by fraud.” Compare Allen v. M ( Pherson (1847), 1 IT. L. Oas. 191. 


Sect. 2. 
Proof of 
Contents of 
Documents. 

Probate and 
letters of 
ad mi list ra- 
tion. 


Colonial 

probates. 


What is 
proved by 
probate. 
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Evidence, 


Sect. s. that the will is the testator’s will ( n ) and valid by the law^ of his 

Proof of domicil (o), but neither probate nor letters of administration are 
Contents of conclusive as to what the domicil of the deceased was (#), or as to 
Documents, who is entitled by the lex domicilii (q ) ; the probate is also conclusive 
that two papers proved as will and codicil are indeed such (r), while 
letters of administration are conclusive that the grantee was one 
of the deceased’s next of kin if the grant was made on that ground. 
But where a codicil is executed in duplicate and probate is 
granted of both writings, evidence is admissible to show that they 
were one and not two instruments (a). 

Probate is also conclusive as to the wording of the will (b), and 
the Probate Court alone can rectify any error in the probate (t*). 


Sub-Sect. 5. — Proof of Particular Private Documents . 


Bank In 
general not 
bound to 

K 2e ita 


Inspection 
of bankers’ 
books. 


(i.) Bankers' Books. 

758. A bank ( d ) cannot in general, without an order of the 
court (e), be compelled to produce its books in any case to which it 
is not a party, but may instead allow examined copies of entries in 
such books to be made (/). Such copies are in every case, and as 
against the whole world, ])rimd facie evidence of the matters 
recorded if it be shown that the book from which tlio entry was 
copied is one of the ordinary books of the bank and in its custody, 
and that the entry was made in duo course of business. 

On the application of any party to the proceedings, the court (g) 


( n ) If its validity depends on domicil (see, as to this, titlo Conflict of Laws, 
Vol. VI. , p. 182 ; Whicker v. Hume (1858), 7 II. L. Cas. 124), probate is primd 
facie evidence of domicil ( Eames v. Hacon (1881), 18 Oh. I). 347, 332, C. A.). 

(o) Concha v. Concha (1886), 11 App. Cas. 511; compare Whicker v. Hume, 
supra; and seo, further, title Conflict of Laws, Vol. VI., pp. 185 et al . 

(p) Whicker v. Hume , supra. 

( q ) Baillic v. Butterfield (1787), 1 Cox, Eq. Cas. 392, where the question was 
whether two legacies were cumulative or not. 

(r) Re Ivory , Hawlcin v. Turner (1878), 10 Oh. 1). 372, C. A.; compare Barrs 
v. Jackson (1815), 1 Ph. 582. 

(a) Hubbard v. Alexander (1876), 3 Ch. D. 738; compare Whyte v. Whyte 
(1873), L. R. 17 Eq. 50. 

(5) Re Bywater , Bywater v. Clarke (1881), 18 Ch. 1). 17, 22, C. A. 

(c) Ibid. ; and see, further, title Wills. When a certified copy of a French 
will is deposited in the probate registry as well as an English translation which 
was admitted to probate but is incorrect, the court construing the will may look 
at the French copy if none of the parties insist on an application to the Court of 
Probate to correct the translation (Re Cliff's Trusts, [1892] 2 Ch. 229, cited in title 
Conflict of Laws, Vol. VI., p. 230, note ( d ), where the question of translations 
of wills in a foreign language is referred to). 

(d) For the moaning of bank, bankers etc., see Thinkers* Books Evidence Act, 
1879 (42 & 43 Viet. c. 11), s. 9 ; and title Bankers and Banking, Vol. I., p. 568. 

(e) Soe title Bankers AND Banking, Vol. I., pp. 644—647. Special cause 
must bo shown before such an order can be made (Bankers’ Books Evidence 
Act, 1879 (42 & 43 Viet. e. 11), s. 6). For a case in whioh an order was refusod, 
6ee Parnell v. Wood, [1892] p. 13*1. 

(/) A banker wha does not avail himself of this advantage is left with the 
old liability to a subpoena duces tecum ( Kmrnott v. Star Newspaper Co . (1892), 
62 L. J. (Q. B.) 77). For the law prior to the Act, see Cooper v. Marsden (1793), 
I Esp. l. m 

(g) This includes a magistrate (R. v, Kinghorn , [1908] 2 K, B. 949). 
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may allow such party to inspect and copy any entries in the books sror. a. 
of any bqpk in England, Scotland, or Ireland unless the person Proof of 

whose account it is'sought to inspect states on affidavit that the Contents of 
entries therein are irrelevant ( h ). The order may, however, be Doc ume nts, 
made although such person has made an affidavit of documents ~~~ 
disclosing his pass-books (i). 

(ii.) Books of Companies and Corporations . 

759. The register of members of a company directed to be kept Company 
by. the Companies (Consolidation) Act, 1908 (k) } is primd facie registers, 
evidence of any matters directed or authorised by the Act to be 
inserted therein (Z). 

Similarly, minute books of proceedings at general meetings, or of Minute book*, 
directors or managers, are, if purporting to be duly signed, evidence 
of such proceedings (m), and primd facie evidence that the meeting 
was held and its proceedings valid (n). 

Where a company is being wound up, all books' and papers of the company in 
company and of the liquidators are primd facie evidence ■ of the liquidation, 
facts therein stated as between contributories (o), but not as against 
strangers (p). 

Minutes of the proceedings of cortain other bodios have other bodies 
been made by statute evidence of the facts therein properly 
recorded (q). 


(/?) Tho order must bo served on tho bank three clear clays before it is to be 
obeyed, unless the court otherwise directs. No notice is necessary either to 
the bank or to any other person before tho application is made (Bankers’ Books 
Evidenco Act,' 1870 (42 & 43 Viet. c. 11), s. 7). In Arnolt v. Hayes (1887), 36 
Oh. D. 731, C. A., it is said that the jurisdiction extends to civil cases, and that 
evidence in support of the application is not essential, although the court may 
require to be satisfied that the application is bond fide , and that inspection is 
material. As to whether tho order can bo made in the case of third parties, see 
title Bank Elis and Banking, Vol. I., p. 616. 

( 1 ) Perry v. Phosphor Bronze Co. (1804), 71 L. T. 854. 

( k ) 8 Edw. 7, c. 60, s. 2 5 ; and seo title Companies, Vol. V., p. 148. 

\l) Ibid., s. 33 ; and sec title Companies, Vol. V., pp. 151, 152. 

(m) Ibid., s. 71 (2). 

(w) Ibid., s. 71 (3). Tho chairman of a general meeting has primd facie 
authority to decide all incidental questions which necessarily require decision 
at the time, and his decision governs the entry of tho minuto in the books ; his 
decision so oniered as to tho result of a poll is valid until displaced ( Re Indian 
Zoedone Co. (1884), 26 Cb. I). 70, C. A.). 

(o) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 220. This has 
been held to include an allotment hook stating tho dato of allotment, although 
there was no record of a board or committee meeting on that date (Re Great 
Northern Salt end Chemical Works, Ex parte Kennedy (1890), 44 Ch. D. 472, 
483) ; and an entry in the company’s books that a person is a contributory 
is, until displacod, evidence that he is so (Arnott's (7<we(1887), 36 Ch. D. 702, 
712, O. A.). For the law under earlier Acts, see Re Moseley Green Coal and 
Coke Co., Ltd., Foods Case (1863), 3 Do G. J.& Sm. 465. 

(p) Re Ryle Worh (No. 2), [1891] 1 Ch. 173, per Stirling, J., at p. 184. 

( 2 ) Public neath Act, 1875 (38 & 39 Viet. c. 55), Sched. J. (1), r. 10, r. 8 (2) 

(minutes of meetings of local boards or committees), Municipal Corporations 
Act, 1882 (45 46 Viet. c. 50), s. 22 (o) (minutes of meetings of town councils) ; 

Education Act, 1902 (2 Edw. 7, c. 42), Sched. L, A (4) (minutes of proceedings 
of education committee) ; Sched. I., B (8), (9) (minutes of proceedings of body 
of managers appointed under that Act). 
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Evidence. 


Sect. f. 


(ui.) Letters. 


Proof of 
Contents of 
Documents. 

Posting, how 
proved. 


Postmark. 


Delivery, 
how proved. 


Posting 
evidence of 
service. 


(a) Posting and Delivery. p .1 

760. The posting 0! a letter may be proved by the person who 
posted it, or by showing facts from which posting may be pre- 
sumed. Thus, evidence of posting may be given by proving that 
a letter was delivered to a clerk who in the ordinary course of 
business would have posted it (r), or that it was put into a box 
which is cleared every day by the postman (s). 

The postmark on an envelope is primd facie evidence as to the 
time and place of posting ( [t ). 

The fact that a letter has been posted is evidence, but not con- 
clusive evidence («■), of its delivery (v). In contracts entered into 
wholly or partly by correspondence the acceptance of an offer made 
by letter is complete as soon as a properly addressed letter con- 
taining the acceptance is posted (a). On similar grounds an equit- 
able assignment (b) or a breach of contract (c) may become effective 
on the posting of a letter in terms which sufficiently evidence the 
intention of the sender. 

In many cases provision is made by statute ( d ) that the 


(r) Trotter v. Maclean (1879), 13 Ch. D. 574; compare Pritt v. Fairclough 
(1812), 3 Camp. 305. In Hetheringlon y. Kemp (1815), 4 Camp. 193, it was 
held insufficient to show that the letter was written by a merchant in his office 
and put on a table for the purpose of being taken to the post office, and that by 
the course of business at the office all letters put on that table were carried to 
the post office by the porter. 

(a) tikilbeck v. Oarhelt (1845), 7 Q. B. 846, per Lord Denman, C.J., at p. 849: 
u If a public servant belonging to the post office takes charge of the letter in 
the exercise of his public duty, it is the same as if it were carried to the office.” 
As to letters handed to a postman, see note (e), p. 557, p>ost. 

(t) Stocken v. Collin (1841), 7 M. & W. 515; lie London and Northern Panic , 
Ex parte Jones , [1900] 1 Ch. 220. This applies in the case of special marks 
used by a district post office, to show that a letter was posted there and not at 
the General Post Office. In Abbey v. Lill (1829), 5 Bing. 299, a question was 
raised us to the necessity of calling the person who made the post mark to 
prove it; it appears that this must bo done in case of dispute, although it is 
said elsewhere that the evidence of persons who are in the habit of receiving 
letters from the post office in question will suffice ( Woodcock v. Houldsworth 
(1846), 16 M. & W. 124). 

(u) Reidputh’s Case (1870), L. R. 11 Eq. 86. 

(v) Compare R. v. Johnson (Ron. It.) (1805), 7 East, 65. 

(a) See title Contra ot, Vol. VII., pp, 352 et seq. 

(b) Alexander v. Steinhardt , Walker Sc Co., [1903] 2 K. B. 208. 

(c) Holland y. Bennett , [1902] 1 K. B. 867, C. A. (letter posted abroad), following 
Cherry v. Thompson (1872), L. R. 7 Q. B. 673, Matthews v. Alexander (1873), 7 
I. R. 0. L. 57 0 , and Hamilton v. Barr (1886), 18 L. R. It. 297, 0. A. ; 
compare Mutzenhecher v. La Aseguradora Espanofa , [1906] 1 K. B. 254, C. A. 
(letter posted in London by agent sent from abroad). So© also as to payments 
which may be effected by posting Thairlwall v. GreatNorthern Rail . Co., [1910] 
2 K. B. 509, fpllowing Norman y. Ricketts (1886), 3 T. L. R. 182, C. A. 

00 Provisions of this description are containoa in the following statutes : — 
Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), s. 45 ; Army Act, 1881 (44 & 4n 
Viet. c. 68), s. 163; Children Act, 1908 (8 Edw. 7, c. 67), s. 87; Companies 
(Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 116, Soiled. I., Table A, art. 110; 
Companies Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 16), s. 136; Convey- 
ancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 67 ; Copyhold Act, 
1894 (57 & 58 Viet. c. 46), s. 57 ; Corrupt and Illegal Practices Prevention Act, 
1883 (46 & 47 Viet* c. 51 ), s, 62 ; County Rates Act, 1844 (7 & 8 Viet. 0 . 33), s, 6 ; 
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posting of a notice is sufficient evidence of service of the 
notice ( e) % 

The fact that a letter has been copied into a letter-book is, as 
against the person keeping the book, evidence that the letter was 
posted (/). 

The date which a letter bears is primu, facie evidence of the date 
on which it was written (g). 


Biot. a. 
Proof of 
Contents of 
Documents. 

Press copy 
evidence o£ 
posting. 

Date. 


(b) Without Prejudice. 

761 . Letters written during a dispute or negotiation between Letters 
the parties, and expressed or otherwise proved to have been written written 
“ without prejudice,” caunot in general be admitted in evidence 
without the consent of both parties (ft). p 

But this rule is strictly confined to cases whore there is a dispute Only pro- 
or negotiation, and terms are offered for the settlement thereof (i) ; tected where 
and, where this is not the case, a writer cannot, apart from some ^[ 8 e 
special relation existing between the sender and recipient, by a 18pu ' e ‘ 
marking a letter “without prejudice, or “private,” or “.private 
and confidential,” impose on the recipient any condition as to the 


diseases of Animals Act, 1894 (57 & 68 Yict. c. 67), s. 48; Ecclesiastical 
Dilapidations Act, 1871 (34 & .35 Viet. c. 43), s. 09 ; Electric Lighting (Clauses! 
Act, 1899 (02 & G3 Viet. c. 19), Soiled., a. 02 ; Elementary Education Act, 1870(33 
A 34 Viet. o. 76), s. SI ; Endowed Schools Act, 1869 (32 & 33 Yict. c. 56), s. 57 ; 
Employers’ Liability Act, 1880 (43 & 44 Viet. c. 42), s. 7 ; Eactory and Work- 
shop Act, 1901 (1 Edw. 7, c. 22), s. 14S ; Finance (1909-10) Act, 1910 
(10 Edw. 7, c. 8), s. 31 ; Friendly Societies Act, 1890 (59 & 60 Viet. c. 251, s. 94; 
Land Transfer Act, 1875 (38 & 39 Viet. c. 87), s. 90 ; Licensing Consolidation 
Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24) ; Lunacy Act, 1890 (53 & 54 Viet. c. 5), 
s. 327 ; Metalliferous Minos Beg ill at ion Act, 1872 (35 & 30 Viet. c. 77), a. 40,; 
Parliamentary Voters Registration Act, 1843 (6 & 7 Viet. c. 18), s. 100 ; Patents 
and Designs Act, 1907 (7 Edw. 7, c. 29), s. 81 ; Poor Law Amendment 
Act, 1844 (7 & 8 Viet. o. 101), s. 72 ; Public Health Act, 1875 (3S & 39 Viet, 
c. 55), s. 267 ; Regulation of Railways Act, 1873 (30 & 37 Viet. c. 48), 
s. 35 ; Taxes Management Act, 1880 (43 & 44 Viet. c. 19), s. 16 ; Telegraphs 
Act, 1878 (41 & 42 Viet. c. 76), s. 12; Valuation (Metropolis) Act, 1869 
(32 & 33 Viet. c. 67), s. 65; Workmen’s Compensation Act, 1906 (6 Edw. 7, 
c. 58), s. 2; and several Acts, of less general application, which are mentioned 
in the list given in the note in 1 Taylor on Evidence, ed. 1906, s. 180. 

(e) It must be shown that the letter was prepaid ( Walthamstow Urban District 
Council v. Henwoody [1897] 1 Ch. 41). But noto that although a letter handed 
to a country postman, who is allowed by the General Post Office to receive it, 
is considered as posted, this is not so where it is handed to a town postman, 
who is forbidden to receive it {Re Lou dm and Northern Bank, Ex parte 
Jone8 9 [1900] 1 Oh. 220). As to duties of post office officials, see title Post 
Office 

(/) Sturge v. Buchanan (1839), 10 Ad. & El. 598. 

(9) Goodtitle d. Baker v. Milburn (1837), 2 M. & W. 853 ; compare Malpas v. 
Clements (1850), 19 L. J. (q. b.) 435. A doubt as to this was expressed in Butler 
v. Mountgnrret {Viscount) (1859), 7 H. L. Gas. 633, 646. 

(ft) Whiffm v. Hartivright (1848), 11 Beav. Ill ; Eoghton v. Iloghton (1852), 
15 Beav. 278, where Romilly, M.R., gives as the reason for the rule (at 
p. 321); “For, if parties were to be afterwards prejudiced by their efforts to 
compromise, it would be impossible to attempt an amicable arrangement of 
difficulties” ; see also Cory v. Bretton (1830), 4 0. & P. 462; Re River Steamer 
Vv. t Mitchell's Claim (1871), 6 Ch. App. 822, per Melush, L.J., at p. 831, cited 
note (g), p. 558, post; and cases cited, post f under this head. 

(0 Grace v. Baynton (1877), 21 Sol. Jo. 631 ; K if cat v. Sharp (1882), 48 L. T. 
64 ; Re Daintrey, Ex parte Holt } [1893] 2 Q. B. 1 16, 
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correspond- 


mode in which it may be used (fc). So a letter “ without prejudice*' 
containing threats of what the writer will do in the event of a 
request not being complied with is not protectee (i). 

Similarly, the rule has no application to a document which in its 
nature may prejudice the person to whom it is addressed (m\ This 
is the case where, for example, a letter addrosscd to a creditor is of 
itself an act of bankruptcy (/i). 

Where the rule applies these letters are admissible to show that 
an attempt has been made to compromise the suit (o), and for no 
other purpose ; they are not admissible as admissions (p), or to take 
a debt out of the Statute of Limitations (#/), or for the purpose of 
determining whether there is good cause for depriving a successful 
litigant of costs (r), or in order to prove malice (,9). 

Where the privilege exists, it covers not only the particular letter 
itself, but also all subsequent parts of the same correspondence on 
both sides, notwithstanding that they are not expressed to be 

14 without prejudice ” {t). Moreover, where a letter offering terms, 
but not stated to' be “without prejudice,” is followed by another 
saying that the communications between the parties are to be 
“without prejudice,” the former letter is protected (a). 

The fact that such letters have been written (but not their 
contents) may, however, bo considered whore a question of laches 
is raised, or in order to show that negotiations have taken place (h), 

(k) Grace v. Boynton (1877), 21 Sol. Jo. 031 ; Kitcat v. Sharp (1882), 48 L. T. 
64. The statement in the text is only a rule of evidence, and the use of letters 
in evidence must he carefully distinguished fiom the publication of them in 
any other manner. Tho unauthorised publication of a letter usually amounts 
to conversion ; see titles Trespass ; Trover and Conversion. 

(/) See cases cited in last note ; Kurtz cfc Co. v. Spence ifc Sons (1887), 58 L. T. 
338. 

(m) Be Daintrey , Ex parte Holt, [1893] 2 Q. B. 116, 

in) Ibid , 

(a) Jones v. Foxall (1852), 15 Bonv. 388. 

(p) Ibid. 

(q) Cory v. Brelton (1830), 4 0. & P. 462 ; Be River Steamer Co., Mitchell's Claim 
(1871), 6 Ch. App. 822, where Mellisii, L. J., says, at p. 831 : “ I am strongly of 
opinion . . . that a letter which is stated to he ‘ without prejudice ' cannot be 
relied upon to take a case out of the Statute of Limitations, for it cannot do so 
unless it bo relied upon as a new contract. Now, if a man says his letter is 
4 without prejudice, 1 that is tantamount to saying 4 1 make you an offer which 
you may accept or not as you like, but, if you do not accept it, the having mado 
it is to have no effect at all.* It appears to me . . . that when a man says in 
his loiter it is to be ‘without prejudice’ he cannot he hold to havo entered 
into any contract by it if the offer contained in it is not accepted.” The point 
was not expressly decided in this case, but -the question can scarcely be 
considered an open one ; see also title Limitation of Actions. 

(r) Walker v. Wits h er (1889), 23 Q. B. D. 335, 0. A. The dicta to the contrary 
in Woodward v. Eastern Counties and London and Blackwull Bail . Co. (1855), 1 Jur. 
899, cannot, it is submitted, be supported. 

(s) Watt v. TPaft, [1905] A. C. 115. 

(0 Paddock v. Forrester (1841), 3 Scott (n. r,), 715, 734; Be Harris , 
Ex parte Harris (1875), 44 L. J. (bcy.) 33 ; Peacock v. Harper (1877), 26 W. E. 
109; compare Walker v. Wilsher, supra ; Oliver v. Nautilus Steam SnippinqOo 
[1903] 2 K. B. 639, C. A. 

(a) Peacock v. Harper , supra; compare Oliver v. Nautilus Steam Shipping Co., 
tupra. 

® Walker v. Wilsher, supra , at p. 338 * r and see Jones ?. Foxall (1852), 

15 Beav. 388, and Waldridge v. Kennison (1794), 1 Esp. 143. 
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and the contents of the letters are admissible where the offer they 
contain has been excepted (c). 

The privilege can be waived, but the better opinion appears to be 
that the consent of both writer and recipient must be given before 
the letter can be road ( d ). 

The court may look at a document written “without prejudice” 
for the purpose of deciding the question of its admissibility (e). 

(iv.) Telegrams . 

762. The form handed in to the post office by the sender (and 

not the form delivered by the post office) is the original of a 
telegram (/), and either this must be produced by an official from 
the post office, or proof of its destruction given before a copy can 
be admitted (g). Where a telogram is sent by means of a code the 
onus is upon the sender, if he relies on the telegram having one of 
two possible meanings, to prove that it could not reasonably be 
misundor stood (h). * 

Presumptions as to the date and hour of sending a telegram 
are, it is conceived, the same as in the case of letters (i). 

(v.) Deeds. 

763. The subject of deeds is fully dealt with elsewhere (k), 

(vi.) Wills. 

764. Probate is evidence of the effect of a will of personal estate, 

but the original will may be looked at for the purpose of construing 
the will (/). Other cases in which the will itself is admissible, as 
well as the principles on which parol evidence is admissible in 
relation to wills, are dealt with elsewhere (wi). * 

Wills thirty years old produced from proper custody prove 
themselves (n). 

Descriptions in a will, or even in the draft of a will (o), relating 
to the family of the testator are admissible in pedigree cases as 


(c) Hvldeworth v. Inmsdalc (1ST 1), 19 W. E. 798; Re River Steamer Co., 
Mitchell's Claim (1871), 6 Ch. App. 822 ; Re Leite , Leile v. Ferreira (1881), 72 
L. T. Jo. 97 ; comparo Walker y. Wihher (1889), 2,3 Q. 13. 1). 335, 0. A. 

(d) Walker v. Wihher, supra, where the contrary opinion expressed in 
Williams v. Thomas (1862), 2 Drew. & Sin. 29, is disapproved. 

(e) Re Daintrey , Ex parte Holt, [1893] 2 Q. 13. 116. 

(/) See Henkel v. Rape (1870), L. E. 6 Exch. 7 ; R. v. Regan (1887), 16 Cox, 
C. 0. 203. A signature to an acceptance of a contract on such a form may 
suffice to satisfy tho Statute of Frauds (Godwin v. Francis (1870), L. It. 
5 0. P. 295) ; see also title Telegr aprs and Telephones. 

! g) R. v. Regan, supra. 

K) Falch v. Williams, [1900] A. 0. 176, P. C. 
i) See p. 556, ante. 

k) See title Deeds and Other Instruments, Vol. X*, pp. 355 et seq. 

(/) Re Harrison, Turner v. Ilellard (1885), 30 Oh. D. 390, 0. A., and seep. 512, 
ante , and titles Executors and Administrators ; Wills. 

(to) See titles Executors and Administrators ; Wills. Parol evidence 
is admissible to provo that words have beon inserted in a will by inadvertence 
bihI did not represent the intention of the testatrix [Brisco y. Baillie Hamilton , 
[1902] P. 234). As to declarations by testators as to their wills, see p. 471, ante* 
(n) See p. 512, ante. 

(o) Re Lambert's Trusts (1886), 56 L, T» 15. 
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Evidence. 


Sect. a. statements bj' deceased persons (p); but statements intended to be 
Proof of operative as part of a will which for want of dtjo execution of the 
Contents of document in which they are contained are not so' operative will not 
Documents. k e allowed to be effective in some other way ( q ). 


(vii.) Family Papers. 


Family 
papers 
admissible 
to prove 
pedigree. 


What papers 
admitted. 


766. Family papers produced from proper custody (r) are in 
general admissible in cases of pedigree ($). Under this rule entries 
in family Bibles (t) or other books (a) are admitted to prove facts 
concerned with pedigree. In the case of family Bibles, which are 
the ordinary register in families (b), and other writings which are 
public in the family (c), no evidence is required that the writer was 
related to the family (d)> but in all other cases the declaration is 
only admissible if made by a member of the family. 

Other examples of family papers admissible in pedigree cases are 
family correspondence (e), wills (/), deeds (g) executed by a member 
of the family (h), "pedigrees (i), or genealogical accounts of the 


(р) See p. 469, ante. 

\q) E.y.j as cancelling a debt due to tbe would-be testator (He Hyslop, Hyslop 
V. Chamberlain , [1894] 6 Ck. 522). 

(r) See pp. 505, 512, ante. 

(s) See p. 469, ante. 

(t) Berkeley Peerage Case (1811), 4 Camp. 401, H. L. ; Payne v. Bennett (1904), 
20 T. L. 11. 203. 

(a) Bibles do not stand on any special footing (see Berkeley Peerage Case , 
supra, atp. 418 (opinion of tho judges) : “ Such a writing in a Bible or any other 
book or on any other piece of paper would be admissible in evidence as a 
declaration of the father in matter of a pedigree ; ’). See, for further instances, 
Slane Peerage (1835), 5 Cl. & Fin. 23, 41, H. L. (missal); Herbert v. Tuchal 
(>663), T. Raym. 84 (almanack); compare Monldon v. A. -G. (1831), 2 Russ. 

M. 147, 162; The Sussex Peerage (1844), 11 Cl. & Fin. 85, 114, II. L. (prayer 
book); compare The Tranj Peerage (1843), 10 01. & Fin. 154, H. L. ; Ilood 
v. Beauchamp (1836), 8 Sim. 26 (religious book). 

(b) Berkeley Peerage Case, supra , per Lord Ellenborougti, at p. 421. 

(с) The family Bible, the public wearing of a ring, the public exposure of an 
inscription upon a tombstone, and the public hanging up of the family pedigree 
in the mansion are all relied upon because, in all those cases, the publicity 
supplies the want of connection between the pedigree, the tombstone, the ring, 
or tho Bible, with particular individuals, members of the family (Monkton v. 
A.-G. (1831), 2 Russ. & M. 147, per Lord Brougtiam, L.C., at p. 163). 

( d ) Berkeley Peerage Case , supra ; Monkton v. A.-G., supra; Hubbard 
▼. Lees and Purden (1866), L. R. 1 Exch. 255. The document must be produced 
from the proper custody before this rule can apply (Hubbard v. Lees and Purden, 
supra). For what is proper custody, see pp. 505, 512, ante. In Hood v. 
Beauchamp , supra , a religious book containing entries of births etc. of members 
of the family was admitted, and one entry was admitted without proof of 
authorship by a member of the family, the authorship of the others having 
been proved. 

(e) Kidney v. Cockburn (1831) 2 Russ. & M. 167 ; compare Butler v. Mounty arret 
(Fttfcoiwit) (1869), 7 H. L. Cas. 633. In The Shrewsbury Peerage (1858), 7 H. L. 
Uas. 1, letters addressed to a lady who had married into a certain family 
were admitted to prove the character in which she was addressed by membors 
of that family. 

(/) See Vulliamy v. Huskisson (1838), 3 Y. & 0. (ex.) 80, 82; Hunqate v. 
Gascoyne (l840), 2 Ph. 25. 

(g) Neal d. Athol (Duke) v. Wilding (1741) 2 Stra. 1151. 

(A) Slaney v. Wade (1836) 1 My. & Or. 338 ; Fort v. Clarke (1826), 1 Buss, 6Q1, 

(i) Monkton y. A.-G,, supra. 
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family ( k ), and, generally, any writing by a member of the family (Q ; 
while an old will- by which the testator purports to leave all his 
property to collaterals or friends, is admissible to prove that he 
died without children (m). 

It is no objection to the admissibility of family papers that they 
were drawn up or entries were made in them for the purpose of 
preventing disputes in the family («). 

(viii.) Account Books. 

766. Account books of a deceased person are admissible as 
declarations by such person (o) against interest if the Entries have 
been made by such person (p), or by someone acting on his instruc- 
tions ( q ) 9 or have been in any way adopted by him(r). But where 
the entry was made by an agent, evidence must be produced of his 
employment as such (s). 

Account books are also receivable as admissions against the party 
keeping them or causing them to be kept (a), arfd in special circum- 
stances may be admitted even in favour of such party (&).- 

Where the court directs an account, it may direct that the books 
of account in which the accounts in question have been kept shall 
be taken as primd facie evidence of the truth of the matters therein 
contained (c). 

Accounts thirty yoars old prove themselves (d). 


(7c) Hobson v. AMI (1813), 10 01. & Fin. 471, H. L. 

(£) Berkeley Peerage Case (1811), 4 Camp. 401, H. L. As to the question 
whether actual proof of execution by a member of the family is necessary in 
the case of other instruments than deeds, see The Tracy Peerage (1843), 10 
Cl. & Fin. 154, II. L. ; The Fitzwaller Peerage (1843), 10 Ci. & Fin. 193, U. L. 

(in) Hungatev. Gascoyne ( 1846), 2 Ph. 25; Robson v. A. -G. t supra; The Tracy 
Peerage , supra, at p. 172. 

(n) Berkeley Peerage Case , supra; JMonkton v. A.-G. (1831), 2 liuss. & M. 147, 
164. The weight, not the admissibility, of the evidence is affected (ibid.). 

(« o ) For declarations by deceased persons in general, see p. 463, ante. 

(p) Doe d. Sturt v. Mobbs (1841), Car. & M. 1 ; Doe d. Bodenham v. Colcombe 
(1841), Car- & M. loo; Doe d. Ashburnham (Earl) v. Michael (1851), 17 Q,. B. 


276. 

(q) Exeter Corporation v. Warren. (1844), 5 Q. B. 773 ; Bradley v. James 
(1853), 13 0. B. 822. In this case the actual writer need not be dead to make 
the entry admissible (Doe d. Graham v. Hawkins (1841), 2 Q. B. 212). 

(r) E.g ., by producing them as his accounts at an audit (Doe d. Graham v. 
Hawkins , supra), or by signing them ( Doe d. Lichfield (Earl) v. Stacey (1833), 
6 0. & P. 139). As to estoppel against an agent accounting to his principal, 
see title Estoppel, p. 338, ante. 

( s ) De Butzen (Baron) v. Farr (1835), 4 Ad. & El. 53. 

(а) Symonds v. Gas Light and Coke Co. (1848), 11 Beav. 283. 

(б) Ibid. ; Lodge v. Prichard (1853), 3 Be G. M. & G. 906, C. A. It is 
conceived that this is confined to cases where the court directs au account 
to be taken. This is now governed by B. S. C., Ord. 33, r. 3 (see next 
note). 

(c) B. S. 0., Ord. 33, r. 3; Ewart v. Williams (1857), 7 Be G. M. & G. 68. 
No special order is required in a partnership action where an account is ordered 
(i Bething v. Keighley (1878), 9 Oh. B. 547). See, further/ Coolces v. Cookes (1863), 
11 W. B. 871 (aocounts kept by trustee) ; Newberry v. Benson (1853), 23 L. J. 
Ch. 1003 ; Yearly Practice of the Supreme Court, 1911, Yol. I., p. 430 ; and title 
Practice and Procedure. 

(d) See p. 512, ante; Doe d. Ashburnham (Earl) v. Michael , supra . 
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(ix.) Bills of Exchange, Cheques, and Promissory Notes . 

767. A bill, cheque, or promissory note may ho evidenae of the 
payment of a debt (e) where it appears to have' been received by 
the creditor, but, standing alone, is not evidence of the existence of 
a debt ( /). 

Where the cheque in question has been lost, the counterfoil is, it 
seems, admissible to prove the giving of the cheque {g). 

(x.) Receipts. 

768. Receipts are in general only primd facie evidence of 
payment (fe), and can be contradicted by proof that the money was 
not in fact paid (/), that the transaction was fraudulent (A;), that the 
terms of the receipt do not accurately skate the transaction ( Z), 
that the money was in fact paid by another person (m), or that the 
receipt was given without prejudice (?i). 

But in some cases a receipt may amount to a contract, the terms 
of which are embodied in it(o), and apart from any question of 
contract a receipt ivill be conclusive in cases whore it works an 
estoppel (p). 

Receipts are also admissible where they amount to a statement 
by a deceased person against interest ( q ). 

(e) Roswell v. Smith (1833), 6 C. & P. 60. 

(/) Egg v. Barnett (1800), 3 Esp. 196; but see Aubert v. Walsh (1S12), 4 
Taunt. 293 ; Pearce v. Davis (1834), 1 Mood. & ft. 365 ; Cary v. Oerrish (1801), 

4 Esp. 9, per Lord Kenyon, C.J., at p. 10: “If the plaintiff had shown any 
money transactions between the lestator and the defondant, from which a loan 
could be inferred, or any application to borrow money at the time, that, coupled 
with the giving the draft, might be evidence to go to a jury” ; Pjiel y. Van - 
batenburg (1810), 2 Camp. 439. 

(a) R. y. Wilkinson (1867), 10 Cox, C. O. 537. 

(n) Skaife v. Jackson (1824), 3 13. & C. 421 ; Graves v. Key (1832), 3 B. & Ad. 
813 ; Farrar v. Hutchinson (1839), 9 Ad. & El. 611 ; Bowes v. Foster (1858), 2 
II. & N. 779. They operate m general only as admissions, as to wmeh see 
p. 456, ante . 

(i) Skaife v. Jackson, supra; Bowes v. Foster, supra ; compare Stralon v. 
Rastall (1788), 2 Term Rep. 366; Lai upon y. Corke (1822), o B. & Aid. 606. 
Alner y. George (1808), 1 Camp. 392, must be considered now as bad law. 

{k) Farrar v. Hutchinson , supra ; Wallace v. Kelsall (1840), 7 M. & W. 264. 

(/) Nathan v. Ogdens, Ltd. (1905), 93 L, T. 553; and see Lee v. Lancashire 
and Yorkshire Rati. Co. (1871;, 6 Ch. App. 527, whore plaintiff gave a receipt 
in full discharge of all claims, but was allowed to produce parol evidence to 
prove an agreement that this should not preclude him from making a further 
claim if his injuries should prove to be serious; distinguish Stewart v. 
Great Western Rail , Co. and Saunders (1865), 2 De G. J. & Sm. 319, which 
was a case of fraud. Receipts, being as a rule informal documents, may bo 
varied or contradicted by parol evidence ; soe, as to this, p. 566, post, and title 
Deeds and Other Instruments, Vol. X., p, 444. 

(m) Graves v. Key , supra. 

(w) Oliver v. Nautilus Steam Shipping Co., [1903] 2 K. B. 639. 

(o) Roberts v. Eastern Counties Rail. Co. (1859), 1 P. & P. 460; Rideal v. 
Great Western Rail . Co. (1859), 1 F. & P. 706 ; and distinguish Zee v. Lancashire 
and Yorkshire Rail. Co., supra . The only question arising in these casos is really 
one of construction of a contract, the documents in question being something 
more than mere receipts. See Prosser v. Lancashire and Yorkshire Accident 
Insurance Co, (1890), (Y T. L. ft. 285, 0. A. ; Ellen v. Great Northern Rail. Co . 
(1901), 17 T. L. ft. 453, O. A. ; see, further; title Contract, Vol. VIT., p. 453. , 

(p) See title EsroprEri, p. 386, ante; and as to receipts in deeds, title 

Deeds and Other Instruments, Vol. X.. p. 464, ' ? c ' 

(#) See p* 463> Mite* ■ • * ■ > * 
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Beceipts thirty years old prove themselves (r). Sect. 2. 

Bills of lading, m so far as they are receipts for the goods shipped, Proof of 
are governed, mulatis mutandis , by the same rules as receipts for Contents of 
money (s), but as against the master or other person signing them Documents, 
they are conclusive evidence in favour of a bond fide holder for Bills of 
value of the shipment of the goods (£). lading. 

(xi.) Works of History and Science . 

769. Historical works may be referred to wherever it is Historical 
important to ascertain ancient facts of a public nature (u) ; and in w ° rks 
general, standard authors may be referred to as showing the kStsofV 1 
opinions of eminent men upon particular subjects, but not to public nature, 
prove facts (a). 

But a history is not admissible to prove a particular custom ( b ) 
or the boundary of a county (c). 

An engineer’s reports as to a past state of facts not within living Engineer 1 * 
memory, accepted by engineers as accurate, have been admitted on reports, 
the same principle as historical works \d). 

(xii.) Plans and Maps, 

770. Private, as distinct from public («), maps, plans, and Private maps 

surveys are not in general admissible in evidence against third i,1!u1mi3sible 

except 


(r) Bertie v. Beaumont (1816), 2 Prico, 803. For this rule, seep. 512, ante . 

(s) Cox v. Bruce (1886), 18 Q. 11. D. 147, C. A. ; Bennett and Young v. Bacon 
(John), Ltd. (1897), 2 Com. Gas. 102, 0. A. ; Hiue Brothers v. Free , Rodivell & Co. 
(1897 p 2 Com. Cas. 149; Smith tfc Co. v. Bedouin Steam Navigation Co., [1896] 
A. 0. 70; Parsons v. New Zealand Shipping Co., [1901] 1 IL B. 548, C. A.; 
and see, further, titles Estoppel, p. 387, ante; Shipping and Navigation. 

(<) Bills of Lading Act, 1855 (18 & 19 Yiet. c. 11 1), s. 3. 

(w) Read v. Lincoln {Bishop), [1892] A. C. 644, P. C., a ritual case, where various 
hooks on church history dealing with the subject wore admitted; compare 
Ridsdale v. Clifton (1877), 2 P. I). 276, P, C. See also Steyner v. Droitwich 
Corporation (1695), Skin. 623; S. C., 1 Salk. 281, and 12 Mod. Rep. 85; and 
Ivy {Lady) v. Neal {circa 1683) therein cited ; St. Katherine's Hospital Case 
(1671), 1 Vent. 149, 151, whero a chronicle was admitted to prove a particular 
point in the history of Edward IIl.’s reign. In Neale v. Fry {circa 1683) (cited 
1 Salk. p. 281) histories were referred to to show the date at which Philip 
assumed his titles. This case appears to be the same as that of Ivy {Lady) 
v. Neal, supra, and that of Neal v. Jay {circa 1683), cited 12 Mod. Hep. 86. 
The old authorities are collected in Evans v. Getting (1834), 6 0. & P. 586, 
587, n. The principle is approved in East London Rail . Co. v. River Thames 
Conservators (1904), 90 L. T. 347. 

(a) Darby v. Ouselei/ (1856), 1 II. & N. 1, per Pollock, C.B., at p. 8. In this 
case the canons of Roman Catholic councils and books by Roman Catholic 
ecclesiastics were not admitted to prove Roman Catholic dootrines ; these, being 
matters of fact, were held provable only by expert witnesses. 

(&) Steyner v. Droitwich Corporation supra. “ An history may be evidence 
of the general history of the realm, but not of a particular custom ” (Skin., 
p. 623, per cur.). Camden’s “Britannia” was the book in question in this 
case. 

(c) Evans v. Getting , supra, where the previous authorities are collected. 

(a) East London Rail . Co. v. River Thames Conservators > supra . The reports 
in question were those of Sir T. Brunei, made on the making of the Thames 
tunnelin 1824, 

(«) For this distinction, see p. 472, ante* 
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parties (/), although as between parties and privies they will 
operate as admissions ( g ) if they come from the proper custody (h). 

But such instruments are admissible against* the whole world 
for the purpose of proving public or general rights where they 
amount to a declaration as to such rights by a deceased person of 
competent knowledge ( i ). 

Where a map is drawn on or annexed to a will or instrument, so 
as to form part thereof, it is to be looked at with the instrument ( j). 

The Ordnance Survey does not come under the head of public 
documents, and so it is not in general admissible as between 
individuals as evidence of title or otherwise (/*;). 


(xiii.) Inscriptions . 

Inscriptions, 771. In pedigree cases (Z) inscriptions of various kinds are 
admissible if they have been made by or under the direction of 
a deceased (m) member of the family, or have been adopted expressly 
or tacitly by such member or by the family at large ( n ). 


(/) Karl v. Leivis (1801), 4 Esp. 1; Pollard v. Scott (1791), Peake, 18; 
Wakeman v. West (1836), 7 0. & P. 479 ; compare l)oe d. Hughes v. Lakin (1836), 

7 0. & P. 481 ; Assheton- Smith v. Owen (1905), 75 L. J. (ch.) 181, 192 ; Mercer 
v. Benue , [1901] 2 Oh. 534, per P Alt WELL, J., at p. 545, affirmed [1905] 2 Ch. 
538, 0. A. ; see Hammond v. Bradstrett (1854), 10 Exch. 390. 

(g) For admissions in general, see p. 456, ante; Bridgman v. Jennings (1699), 

1 Ld. Itaym. 734, appears to have been a case of this class. 

{h) Craven {Karl) v. Pridmore (1902), 18 T. L. 11. 282, 0. A. (estate map pro- 
duced from defendants’ possession). As to proper custody, see p. 512, ante . 

(i) In Hammond v. Bradstreet , supra, Coleridge, J., says (at p. 396), of the 
map then in question (which was rejected): “They” (the authors) “do not 
appear to have been deputed to make the map by any persons interested in the 
question, nor to have any knowledge of their own on the subject, nor to have 
boon in any way connected with the district, so as to make it probable that they 
had such knowledge.” See also Stuart v. Oreenall (1821), 9 Price, 106; Daniel 
v. Wilkin (1852), 7 Exch. 429 ; Pipev. Fulcher (1858), 5 Jur. (n. s.) 146 ; Bidder 
v. Bridges (No. 2) (1885), 34 \V. R. 514 ; R. v. Berger , [1894] 1 Q. B. 823 ; Mercer 
v. Denne, supi a ; Smith v. Lister (1895), 72 L. T. 20 ; Vyner v. Wirrall Rural 
District Council (1909), 73 J. P. 242 ; R. v. Norfolk County Council (1910), 26 
T. L. R. 269. Proof of the authenticity of ancient maps may bo assisted by the 
rule relating to documents thirty years old (for which see p. 512, ante). For 
declarations by deceased persons, see p. 463, ante. In 11. v. Milton {Inhabitants) 
(1843), 1 Car. & Kir. 58, it was said that information given by a deceased person 
to a surveyor for the purpose of laying down the boundaries of a parish on a map 
made under an inclosure Act would be admissible as evidence of reputation. 

{j) Lyle v. Richards (1866), L. R. 1 H. L. 222 ; compare Brain v. Harris 
(1855), 10 Exch. 908 ; Nicholson v. Rose (1859), 4 De G. & J. 10, 0. A. 

{k) Bidder v. Bridges (No. 2), supra. For a similar rule in respect of the 
Irish Survey, see Swift v. M'Tiernan (1848), 111. Eq. R. 602 ; Tisdall v. Parnell 
(1863), 14 I. C. L. R. 1. See also Gatony . Hamilton (1889), 53 J. P. 504, which, 
however, seems of doubtful authority. 

{1) See p. 560, ante. 

{m) See p. 469, ante, for the general principles governing the admissibility of 
statements by deceased persons. 

M Davies v. Lowndes (1843), 6 Man. & G. 471, Ex. Ch,, per Denman, C.J., 
at p. 525 : “ A pedigree, whether in the shape of a genealogical tree or map, 
or contained in a book’ or burial or monumental inscription, if it is recognised 
by a deceased member of the same family, is admissible.” A ring worn 
publicly, stating the date of tho person’s death whose name is engraved on it, 
and an inscription upon a tombstone open to all mankind, and erected or 
supposed to be erected by the family, are also received in evidence {Mmktcm 
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This rule includes inscriptions of various kinds, such as insorip- Sect. 2. 
tions on # rings(o). tombstones (p), mural inscriptions (q), inscrip- Proof of 

tions on portraits (r), coffin-plates. Contents of 

An inscription on a tombstone has been admitted, though with Documents, 
hesitation, to prove the death of a cestui que vie ( s ). 

Inscriptions whose removal is impossible or highly inconvenient Secondary 
may be proved by secondary evidence (t). evidence. 


(xiv.) Photographs, 

772. Photographs properly verified on oath by a person able to Photographs, 
speak to their accuracy (u) are, in general, admissible to prove the 
identity of persons (x), or the configuration of land as it existed at 

a particular moment (a), or the contents of a lost document (b), but 
a photograph of a document cannot be used for purposes of com- 
parison with another document (c), and in matrimonial cases the 
court will not act upon identification of a person by photographs 
alone, except in very special circumstances (d). ♦ 

■« 

(xv.) Newspaper Reports. 

773. A witness may refer to a newspaper report to refresh his Newspaper 
memory if he read it at the time when he had a recollection of the r «P ort * 
statements therein contained and knew them to be true (e) ; but a 
newspaper report is not admissible as evidence of the facts therein 
recorded (/). 


v. A.-G. (1831), 2 Enas. & M. 147, 162), and as to the principle of admissibility, 
see p. 560, ante. Foreign inscriptions are admissible if they conform to the 
above principles ( The Earldom of Pei'th (1818), 2 II. L. Cas. 865, 876; compare 
The Tracy Peerage (1843), 10 Cl. & Fin. 154, H. L. 

(o) Monlcton v. A.-G., supra , at p. 162; Vcrwlcs v. Young (1806), 13 Ves. 140, 
144. 

(p) Haalam v. Cron, Olivant's Claim (1871), 19 W. K. 968; Monkton v. A.-G., 
supra; compare Uoodright d. Stevens v. Moss (1777), 2 Cowp. 591 ; Vowles v. 
Young, supra , at p. 144 ; The Tracy Peerage , supra ; The Shrewsbury Peerage 
(1858), 7 H. L. Cas. 1. 

(q) Slaney v. Wade (1836), 1 My. & Cr. 338; The Earldom of Perth , supra; 
The Berkeley Peerage (1861), 8 H. L. Cas. 21. 

(r) The Camoys Peerage (1839), 6 01. <fc Fin. 789, II. L. 

(s) Whittuck v. Waters (1830), 4 0. & P. 375. 

($) As to the relative weight of evidence of this kind in these cases, sea 
The Tracy Peerage , supra , at p. 191. In The Shrewsbury Peerage , supra , 
an old “collection of monumental inscriptions ” in country churches was held 
inadmissible to show what had beon the inscription on a partly defaced 
tomb. But copies made or accepted by the family, or a member thereof, 
are worthy of confidence ( Slaney v. Wade, supra ; Davies v. Lowndes (1843), 
6 Man. & G. 471, Ex. Oh.). 

( w ) See It. v.. Tolson (1864), 4 F. & F. 103 ; Hindson v. Ashby, [1896] 2 Ch. 1, 


(a;) R. v. Tolson , supra; compare Frith y. Frith , [1896] P. 74. 

(a) R. v. United Kingdom Electric Telegraph Co. (1862), 3 F. & F. 73 ; Hindson 
Ashby, supra, atp. 21. 

(b) McCullough v. Munn, [1908] 2 I. E. 194, C. A. 

(c) Ibid. 

\d) Frith v. Frith, supra , per Gqrell Barnes, J. ; see title Husband and 
E. 

(c) Topham v. AV Gregor (1844), 1 Car. & Kir. 320; Dyer v. Best (1866), 4 
H. & 0. 189, per Poluook, C.B., at p. 192. 

(/) Rossmore ( Lord) v. Mowatt (1850), 15 Jur. 238. 
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Sect, 3. 
Exclusion 
of Extrinsic 
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Oral evidence 
in general 
excluded. 


Sjjjct. 8.* — Exclusion of Extrinsic Evidence to contradict or vary 

Documents . 

f 

Sub-Seot. 1 . — General Rule (gr). 

774. Oral evidence is, in general, inadmissible to add to, vary, 
modify, or contradict a written instrument (h), but this principle is 
subject to certain exceptions, apparent rather than real (i). 

The rule excludes extrinsic evidence of every description, whether 
parol or contained in writings such as instructions (fc), drafts (/), 
articles (m), conditions of sale ( n ), or preliminary agreements (o). 

Extrinsic evidence cannot be received in order to prove the 
object with which a document was executed (p), or that a person 
appearing on the face of the document to be a principal was in fact 
an agent so as to discharge him from liability (q), f or, generally, that 
the intention of the parties was other than that appearing on the 
face of the instrument (r). 


(<j) See titles Deeps and Other Instruments, Vol. X., pp. 441 — 434 ; 
Wills. Even where a will expressly mentions “ wishes verbally expressed,” 
parol evidence cannot be admittod to show what the wishes were (Re Iletley , 
Hetley v. Iletley , [1902] 2 Ch. 866). 

(h) Robinson, v. Gee (1749), 1 Ves. Son. 251 ; Davis v. Symonds (1787), 1 
Cox, Eq. Uas. 402; Ilamblt v. Hunter (1848), 12 Q. 33. 310; Hothead v. Young 
(1856), 6 E. & B. 312 ; O'Rourke v. Railways Commissioner (1880), 15 App. Cas. 
371, P. 0.; Vezey v. llashleigh , [1904] 1 Oh. 634 ; Horncastle v. Equitable Life 
Assurance Society of the United States (1906), 22 T. L. R. 735, C. A. ; and soo, 
further, titles Deeds and Other Instruments, Vol. X., p. 441, whore the 
subject of oral evidence in relation to written documents is more fully treated ; 
Auction and Auctioneers, Vol. 1., p. 510, as to statements made by 
auctioneers at time of sale; Bills of Exchange, Vol. II., p. 182, as to oral 
evidence in relation to bills of exchange ; and Shipping and Navigation, as 
to oral evidence in relation to hills of lading and charterparties. 

•(f) Seo p. 567, post ; and titlo Deeds and Other Instruments, Vol. X., 
p. 444. As to delivery as an escrow, see ibid., p. 387. 

(k) ftee Guardhouse v. Blackburn (1866), L. R. 1 P. & D. 109. 

(/) Miller v. Travers (1832), S Bing. 244; National Bank of Australasia v. 
Folkingham rfc Sons , [1902] A. O. 585, P. 0. As to looking at a signed draft 
where two copies differ, see highly v. Stuck (1890), 6 T. L. it. 284. 

(m) Pritchard v. Quinchant (1752), Amb. 147. 

(n) Gunnis v. Erhart (1789), 1 Ily. 331. 289 ; Powell v. Edmunds (1810), 12 
East, 6 ; Doe d. Norton v. Webster (1840), 12 Ad. & El. 442. 

(6) Legyott v. Barrett (1880), 15 Ch. D. 306, 309, 0. A.; compare Mercantile 
Bank of Sydney v. Taylor, [1893] A . 0, 317, 321, P. 0. ; Lee v. Alexander (1883), 
8 App. Cas. 853. 

(p) Prison Commissioners v. Middlesex Clerk of the Peace (1882), 9 Q. 13. D. 
506, O. A. ; R. v. Pembridge (Inhabitants) (1841), Car. & M. 157 ; Palmer v» 
Newell (1855), 20 Beav. 32. 

(g) Humble v. Hunter (1848), 12 Q. B. 310; Wake v. Harrop (1861), 6 II. & N. 
768 ; affirmed (1862), 1 H. & 0. 202, Ex. Ch., per Bvles, J. at p. 209 ; Pontifex 
and Wood , Ltd . v. Hartley & Co. (1893), 62 L. J. (q. b.) 196. It is different where 
there was an actual agreement with the other party that the agent should not be 
liable. The court will then rectify on the ground of mistake (see Wake v. Harrop , 
supra) ; and evidence that a person who has signed a document as agent for 
another intended to sign on his own behalf is admissible if it does not contradict 
the terms of the document (Young v. Schuler (1883), 11 Q. B. D. 651, C. A.). 

(r) Cocks v. Nash (1832), 9 Bing. 341, 340 ; Halhead v. Young (1856), 6 
E. & B. 312 ; Cvwlishaw v. Hardy (1857), 25 Beav. 169; Mercantile Bank of 
Syd/rwy v. Taylor, [1893] A. 0. 817, P. 0.; Turner v. Turner , Hall v. Turner 
(1880), 14 Oh. D. 829 ; Henderson v. Arthur , [1907] 1 K. B. 10, C. A. This rule 
does not of course prejudice any rights the parties may have to rectification or 
rescission, as to which see titles Deeds and Other Instruments, Vol, X., 
p. 355 ; Mistake. 
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Sub-Sect. 2. — Exctptiom. Sect. 3, 

775. The rule as, to the exclusion of extrinsic evidence does not IPS!!?? 0 ? 
apply in the following cases (s) Where the document is informal, 
and was never intended by the parties to be an agreement at all (t), cobST 
or to contain all the terms (it); where the parties contracted with or vary 
implied reference to a local or mercantile custom not mentioned in the Documents, 
agreement ( w ) ; where there is an agreement purely collateral (r) ; — - 

where the instrument was not intended by the parties to operate as ® S the rate 
an agreement unless a certain condition was fulfilled (a), or unless 
it was signed by the other party (6), or by a third person (c) ; 
where the transaction is affected by fraud (d), illegality or im- 
morality (e), duress or mistake (/); to show the true considera- 
tion^), or the existence of consideration ( h ) or of consideration in 
addition to that stated (i) ; to show the nature of the transaction (j), 
or the true relationship of the parties ( k ). 


(s) For a fuller treatment of those exceptions, which have been worked ont in 
a large number of cases, see title Deeds and Other Instruments, Yol. X. p 
p. 433. 

(£) Harriav. Rickett (1856), 4 H. & N. 1 ; Rogers v. Hartley (1862), 2 II. & C. 227 ; 
Clever v. Kirkman (1876), 33 L. T. 672. 

(u) See McCollin v. Gilpin. (1880), 28 W. R. 813 ; affirmed (1881), 20 W. R. 
408, 409, C. A. ; Pont if ex and Wood , Ltd. v. Hartley «£; Co. (1893), 62 L. J. (q. b.) 
196, 200; Lindle.y v. Lacey (1864), 17 0. B. (n. 8.) 578. Other examples are 
Jeffery v. Walton (1816), 1 Stark. 267 ; Allan v. Sundius (1862), 1 H. & C. 123, 
131 ; Lockill v, Nieklin (1848), 2 Excli. 93. The best instance is to be found in 
the case of receipts, as to which see p. 562, ante. 

(***) Wiggles worth v. Dallison (1779), 1 Dong. (k. e.) 201; 1 Smith, L. C. f 
11th ed., 541; Allan v. Sundius , supra; Cocklmrn v. Alexander (1848), 6 0. B. 
791 ; Lilly, Wilson Co. v. SmaUs , Fetes <Jk Co., [1892] 1 Q. B. 456. The custom 
must conform to the requisites of a valid custom (as to which see title CUSTOM! 
AND Usages, Yol. X., p. 217), and must not be repugnant to the instrument. 

(*) JDe LassaKe v. Guildford , [1901] 2 K. B. 215, 0. A. 

(а) Pym v. Campbell (1856), 6 D. & B. 370; Murray v. Stair ( Karl ) (1823), 2 
B. & C. 82; Wallis v. Little (1862), 11 0. B. (n. 8.) 369; Lindley v. Lacey , 
supra; Pattley. llormbrooh , [1897] 1 Oh. 25. 

(б) Furness v. Meek (1857), 27 L. J. (ex.) 34; M l Clean v. Kennard (1874), 
9 Oh. App. 336. 

(c) Boyd v. Hind (1855), 1 H. & N. 938. 

(d) Foster v. Mackinnm (1869), L. R. 4 C. P. 704; Lewis v. Clay (1897), 67 
L. J. (q. b.) 224; and see title Misrepresentation and Fraud. 

(c) Collins v. Planter n (1767), 2 Wils. 341 ; 1 Smith, L. 0., 11th ed., 369. 

(/) Raffles v . Wichelhaus (1864), 2 H. & C. 906. 

(g) R. v. Scammonden (Inhabitants) ( 1789), 3 Term Rep. 474 ; Townend v. Toker 
(I860), 1 Ch. App. 446. Compare Cochrane v. Moore (1890), 25 Q. B. D. 57, 0. A* 

(A) Re Holland, Gregg v. Holland , [1902] 2 Ch. 360, 388, C. A. 

(?) Clifford v. Turrell (1841), 1 Y. & 0. Ch. Cas. 138 ; Frith v. Frith, [1906] 
A. 0. 254, P. 0. : Re Barnstaple Second Annuitant Society (1884), 50 L. T. 424. 

(j) Barton V. Bank of New South Wales (1890), 15 App. Gas. 379, P, 0. (con- 
veyance on its face absolute may be shown to be a mortgage) ; Rochefoucauld v. 
llousiead, [1897] 1 Ch. 190, 0. A. (conveyance on its face absolute may be shown 
to be subject to a trust). Compare Re Boyes , Boyes v. Carritt (1884), 26 Oh. I). 
531 ; Re Marlborough (Duke), Davis v» Whitehead , [1894] 2 Ch. 133; and sec, 
furthor, titles Trusts and Trustees ; Wills. As to the right of one of several 
purchasers to show that they are mutually entitled to the benefit of covenants 
entered into by each of tho purchasers of several plots on one estate, although 
not expressly mentioned in the conveyance, and the distinction between this 
right and a collateral agreement, see Spicer. y. Marlin (1888), 14 App. Cas. 12, 
and title Salk oe Land. 

( k ) Higgins v. Senior (1841), 8 M, & W. 834 (to show that a person u& faet 



688 


Evidence. 


Bbot.4. 

Admission 
of Extrinsic 
Evidence to 
interpret 
Doonments. 

Oral evidence 
to interpret 
documents 
or rebut 
presumptions 
admitted. 

Ambiguity. 


Sect. 4. — Admission of Extrinsic Evidence to interpret Documents . 

776 . Parol evidence is also, in general, admissible to interpret 
documents (Z), and to rebut a presumption such as that of trust or 
advancement (m). These cases do not form an exception to the 
general rule above stated, since the evidence is admitted not to 
modify the written instrument in any way, but (in the former case) 
to show the meaning which the parties attached to the words they 
have used {n) 9 and (in the latter case) to support the instrument 
in its natural sense against the artificial construction ’ placed 
upon it by equity (o). 

An ambiguity which appears on the face of an instrument of 
which it is not an essential characteristic that it should accurately 
express on its face what is intended may be explained by parol 
evidence of the circumstances in which it arose (p), but where such 
an ambiguity exists in an instrument, such as a written contract or 
a deed, which fail§ in its purpose if it is capable on its face of bear- 
ing more than one meaning, parol evidence is only admissible to 
explain ambiguities which are latent (q). 


contracted as agent; but this cannot be done where agency is inconsistent with 
the instrument; see Humble v. Hivntcr (1848), 12 Q. B. 310); Macdonald v. 
Whitfield (1883), 8 App. Cas. 733, P. 0. (to prove that three successive indorsees 
of a bill of exchange were sureties inter se for the same debt) ; Re Lander and 
Rag ley' 8 Contract , [1892] 3 Ch. 41 (to show date of commencement of a lease); 
Newell v. Radford (1867), L. E. 3 0. P. 52 (to show the trades of the parties to a 
memorandum of sale as indicating which was seller and which was buyer) ; 
Rank of Australasia v. Palmer , [1897] A. 0. 540, P. C. (to show that a docu- 
ment signed by one of the parties to an agreement did not form part of the 
agreement). 

(/) Extrinsic evidence of every material fact which will enable the court to 
ascertain the nature and qualities of the subject-matter of the instrument, or, in 
other words, to identify the persons and things to which the instrument refers, 
must of necessity be received ( Rank of New Zealand v. Simpson , [1900] A. 0. 
182, 188, P. 0.) ; Van Diemen's Land Co . v. Table Cape Marine Board, [1900] A. C. 
92, P. C. (acts of user before grant to explain what was granted) ; Cameron v. 
Wiggins , [1901] 1 K. B. 1 (initial letters N M added to invoice as description of 
the goods at request of the purchaser) ; Inylis v. Buttery (1878), 3 App. Cas. 552 
(surrounding circumstances to be considered, but not the communings of the 
parties). See further as to this, in the case of instruments inter vivos, title 
Deeds and Other Instruments, Vol. X., pp. 448—453 ; and, in the case of 
wills, title Wills. 

(m) See, as to this, titles Equity, ante ; Trusts and Trustees; Wills. 

( n ) Smith v. Wilson (1832), 3 B. & Ad. 728 ; Grant v. Maddox (1846), 15 M. & W. 
737. Under this rule parol evidence is admissible to give to words a secondary 
meaning. See Holt & Co v. Collyer (1881), 16 Ch. D. 718, where Ery, J., at p. 720, 
states the principle : “ Where there is a popular and common word used in an 
instrument, that word must be construed primd facie in its popular and common 
sense. _ If it is a word of a technical or legal ^character it must be construed 
according to its technical or legal meaning. . , . But before you can give evi- 
dence of the secondary meaning of a word you must satisfy the court from the 
instrument itself, or from the circumstances of the case, that the word ought to 
be construed not in its popular or primary signification, but according to its 
secondary intention.” 

(o) See Chichester [Lord)v. Coventry (1867), L.R2H. L. 71; Re Lacon , 
Lacan v. Lacon, [1891] 2 Ch. 482, 0. A. ; Pryor v. Petre t [1894] 2 Oh. 11, 0,. A. 

( p) Summers v. Moorhouse (1884), 13 Q. B. D. 388. 

(?) See titles Contract, Vol. VII., p. 523 ; Deeds and Other Instuu- 
ments, Vol. X., p. 453. As to parol oyiden^ to explain ambiguities io wiUB) 
•ee title WlLL9' 
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Part V. — Witnesses. 

' Sect. 1. — Covipetcncy. 

777. All persons are now competent to be witnesses in civil 
proceedings who are of sufficient understanding to give evidence 
and who appreciate the nature and obligation of an oath or 
affirmation (r). 

The following classes of persons are incompetent as witnesses : 
(1) Children of such tender years that they have neither sufficient 
intelligence to testify nor a proper appreciation of the duly of 
speaking the truth (s ) ; (2) idiots and insane persons who at the 
time of being tendered as witnesses are mentally incapable of 
testifying (<) ; (3) deaf and dumb persons, if they are unable by 
writing or signs or otherwise to understand questions put to them, 
or to communicate their answers to others (a ) ; (4) other persons 

(r) At common law there were various classes of persons who were incom- 
petent as witnesses, e.g., parties to an action or their husbands and wives, per- 
sons interested in an action, infamous persons and persons who had no religious 
belief (1 Starkie, Law of Evidence, 3rd ed., p. 92). Persons interested were made 
competent witnesses by the Evidenco Act, 1843 (6 & 7 Yict. c. 85) ; parties to an 
action wore made competent by the Evidence Act, 1851 (14 & 15 Viet. c. 99), s. 2, 
and the Evidenco Amendment Act, 1853 (16 & 17 Yict. c. 83) ; tho husbands and 
wives of parties by the last-named Act and by the Evidence Further Amendment 
Act, 1869 (32 & 33 Yict. c. 68); infamous persons by the Evidence Act, 1843 
(6 & 7 Yict. c. 85) ; and persons who had no religious belief by the Oaths Act, 
1888 (51 & 52 Yict. c. 46). A husband who has been convicted of an aggravated 
assault on his wife has a right to be heard as a witness on an application by her 
to justices for a separation order (Jones \. Jones, [1895] P. 201 , overruling Powell 
v. Powell (1889), 14 P. D. 177). It is doubtful whether a person under a sentence 
of death can give evidence (ft. v. Webb (1867), 11 Cox, 0. U. 133 , per Lusn, J. ; 
see ft. v. Fitzgerald (1884), per Harrison, J., cited in 2 Taylor, Law of Evidence, 
10th ed., p. 959, n. A deaf and dumb person may testify either in writing or 
by signs, see Dickinson v. Blisset (1754), 1 Lick. 268. 

(a) The judge must examine the child to ascertain whether he is possessed 
of sufficient intelligence to appreciate the binding obligation of an oath ; see 
ft,, v. Brasier (1779), 1 Leach, 199 ; ft. v. Pike (1829), 3 0. & P. 598 ; ft. v. Perkina 
(1840), 2 Mood. C. C. 139; ft. v. Holmes (1861), 2 E. & E. 788 ; see also ft. v. 
Baylis (1849), 4 Cox, C. C. 23 ; B. v. Cox (1898), 62 J. P. 89. It seems that a 
child’s evidence may be received after a postponement to permit of his instruc- 
tion on the nature of an oath, if his ignorance arises from neglect and not 
merely from extreme youth ; but there is some doubt on the point ; see ft. v. 
Murphy (1795), 1 Leach, 4th ed., 430, n. ; ft. v. Wade (1825), 1 Mood. C. C. 86 ; 
ft. v. Williams (1835), 7 C. & P. 320; ft. v. Nicholas (1846), 2 Car. & Kir. 246. 
As to the unsworn evidence of children in criminal cases, see title Criminal 
Law and Procedure, Vol. IX., p. 408. An adult witness may be incom- 
petent from insufficient appreciation of the moral duty of speaking the truth 
(ft. v. Wade (1825), 1 Mood. C. 0. 86). As to legal capacity of infants generally, 
see title Infants and Children. 

(t) A person suffering from uusoundness of mind may yet give evidence, if 
the judge at the trial at which he is tendered as a witness is satisfied that he is 
then of sufficient understanding to give rational evidence ; the mere fact that 
such a person is then suffering from delusions does not render him incompetent 
(ft. v. Hill (1851), 2 Den. 254, 0.0. R.). Before a person who is known to be in 
such a state of mind can be received as a witness, tnero should be a preliminary 
inquiry as to his fitness to give evidence (Spittle v. Walton (1871), L. R. 11 Eq. 
420). As to lunatics and idiots generally, see title Lunatics and Persons op 
Unsound Mind. 

(a) ft. v. ftustm (1786), 1 Leaoh, 408; Morrison v. Bernard (1827), 3 0. & P. 
127 ; Bartholomew v. Georye (1851), per Lord Campbell, O.J. j Beet, Law of 
Evidence, 10th ed., p. 133; ft. v. Whitehead (1866), L. R. 1 0. 0. R. 33. 
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Privilege. 


who, from temporary causes, such as illness or drunkenness, are 
for the time incapable of understanding questions, and of giving a 
rational account of events. 

In criminal cases the defendant, and the wife or husband of the 
defendant, are only competent to testify in accordance with certain 
limitations ( [b ) ; in other respects the rules as to the competency 
and incompetency of witnesses are the same in criminal as in civil 
matters. 

Questions as to the competency or incompetency of a witness are 
decided by the judge, generally on a preliminary examination 
called the voir dire, but if the incompetency of a witness is not 
discovered till after he is sworn and has given evidence, his 
evidence may none the less be objected to and rejected (c). 

Sect. 2. — Privilege. 

778. A witness, though competent generally to give evidence, 
may in certain ca'ses claim privilege as a ground for refusing to 
disclose matter which is relevant to the issue (d). 


(b) See title Criminal Law and Procedure, Vol. IX., p. 388. 

(c) Jacobs v. Layborn (1843), 11 M. & W. 685 ; R. v. Whitehead (I860), L. R. 
1 0. C. R. 33. A judge w ho is sitting alone on the trial of a case cannot, because 
of his position, he a witness during that trial ; part of a judge’s duty is to decido 
questions as to the admissibility of cvidonce, and if a judgo left the bench and 
gave evidence as a witness, ho could not at the same time decide a question as 
to the admissibility of his own evidence. A judge who is sitting with others 
may leave the bench and give evidence, but he should not roturn to the bench 
or take any further part in the trial as a judge (R. v. Antrim County Justices , 
[1901] 2 I.R. 133, 141, 164,0. A. ; R. v. Galway Justices (1897), 31 I. L. T. 
160 ; R. v. Hacker (1660), Kel. J2). 

•A juror may be sworn as a witness in the jury box at the trial at which he ia 
acting as a juryman and may continue to act as a juiyman after giving evidence 
(Manley v. Shaw (1840), Car. & M. 361 ; R. v. Rosser (1836), 7 0. & P. 648 ; Ii. 
v. Heath (1744), 18 State Tr. 1, 123; F it James v. Mays (1663), 1 Sid. 133; 
Bennet v. Hartford ( Hundred ) (1650), Sty. 233). Peers who are sitting to fry one 
of their number may give evidence and aiso share in the final decision ( R . v. 
Five Popish Lords (1678), 7 State Tr. 1218, 1458 ; R. v. Macclesfield (Earl) 
(1725), 16 State Tr. 1252 ; see also titles Courts, Vol. IX., p. 19; Papxiament; 
Peerages and Other Dignities. There is no recent instance of a juror 
giving evidence, and the practice seems undesirable. As to jurors generally, 
see title J dries. 

Counsel or solicitors who are acting as advocates in the case should not also 
act in the same case as witnesses, but if they do tender evidence, their evidence 
is not inadmissible ; see title Barristers, Yol. IT., p. 396. A litigant in 
person who is conducting his own case, may act as his own advocate, and also 
be sworn as a witness (Oohbett v. Hudson (1852), 1 E. & B. 11). 

It is doubtful whether the King, foreign sovereigns, and foreign ambassadors 
accredited to England aro competent as witnesses ; they are not subject to the 
coercive powers which the courts exercise over witnesses, and are not punishable 
for perjury ; see titles Constitutional Law, Yol. VI., pp. 374, 427 et seq, ; 
( Criminal Law and Procedure, Yol. IX., pp. 244, 401, note (a). 

(d) The privilege in most cases is that of tno witness, and not that of a party 
to the suit, unless, as in the case of communications with a legal adviser, a 
party is also within the protection of the privilege ; a party not within the 

! >rotecfcion cannot, raisoan objection on the ground of privilege (/?. v. Kinglake 
1870), 11 Cox, 0. Cl. 499 ; Thomas v. Newton (1826), Mood. & M. 48, n f ; R . v. 
Adey (1831), 1 Mood. & R. 94 ; Marston v. Downes (1834), 1 Ad. & El. 31 ; Doe d. 
Eyremont (Earl) v. Dale (1842), 3 Q. B. 609; Doe d. Rvwclijfe v. Egremont (Earl) 
£l841j, 2 Mood. & R. 386 ; see Procter v. Smiles (1886), 55 L. J. (q. b.J 527* 
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Sub-Sect. I. — Judges, Jurors, Counsel, Solicitors. Sect. 2. 

779. A judge of the superior courts may refuse to give P rivileg e, 

evidence as to judicial proceedings that have taken place before who may 
him (e). claim 

An arbitrator may be called as a witness in a legal proceeding to pnvile8e ! 
enforce his award, and may be asked as to what passed before him, ^ ' ,uclgea ' 
and as to what matters were presented to him for consideration, 
but may not be asked as to what passed in his own mind when 
exercising his discretionary power on the matters submitted to 
him (/). 

The grand jury are sworn to secrecy, and grand jurors may not (ii.) Jurorg. 
give evidence as to what passed before them (g). 

The evidence of petty jurors as to what passed between them at 
the trial or while they were considering their verdict is not 
admissible ( h ). 

780. Confidential communications, whether oral or written, (hi.) Legal 
passing between a client and his legal advisers, i.e., solicitor or advisers, 
counsel, and whether made directly or indirectly through- an agent 

of either, are, if made for the purpose oE obtaining or giving legal 
advice, privileged from disclosure ; neither the client nor the legal 
adviser can be compelled to disclose such communications. Tho Confidential 
communications must have been made to or by the legal adviser in c ' ,limumica ‘ 
his professional capacity (i), and while the relation of client and iu>M ‘ 
legal adviser subsisted ( j ), but it is immaterial whether such 


(c) Buccleuch (Duke) v. Metropolitan Board of Works (1872), L. R. 5 H. L. 418, 
433; Ii. v. Oazard (1838), 8 0. & P. 595; R. v. Harvey ( 1858), 8 Cox, 0. C. 
99, per Byles, J., at p. 103; see 2 Taylor, Law of Evidence, lOtfi ed., p. 987/ n. 
A surveyor appointed to assist the court ought not to be called as a witness 
(Broder v. Saillard (1876), 24 W. R. 45(5). 

(/) Buccleuch (Duke) v, Metropolitan Board of Works, supra. See also title 
Arbitration, Yol. 1., 477. 

(g) It. v. Hughes (1844), 1 Car. & Kir. 519; Ii. v. Marsh (1837), 6 Ad. & El. 
236; R. v, Cooke (1838), 8 C. & P. 582; Mickleth wart's Case (1640), Clay. 84; 
but see Freeman v. Arkell (1823), 1 C. & P. 135, 137. Evidence as to proceed- 
ings before a grand jury may, it seems, be given by othor persons than the 
grand jurors (R. v. Watson (1817), 32 State Tr. 1, 107* 

(h) ’Palmer v. Crowle (1738), Andr. 382 ; Jackson v. Williamson (1788), 2 
Term Rep. 281 ; Vaise v. Delaval (1785), 1 Term Rop. 11 ; Owen y. Warlmrlon 
(1805), 1 Bos. & P. (n. r.) 326; Stralcer v. Graham (1839), 8 L. J. (ex.) 86; 
Burgess v. Langley (1843), 5 Man. & G. 722; Raphael v. Bank of England (1 855), 
17 6. B. 161; Nesbitt v. Barrett (1902), 18 T. L. R. 510. But evidence may, 
it seems, be given to explain the circumstances in which a juryman came into 
the jury box (Bailey v. Macaulay (1849), 13 Q. B. 815), or the condition of a 
juryman while there (Ex parte Morris (1907), 72 J. P. 5). 

(t) Banbury v. Bunbury (1839), 2 Beav. 173; Baugh v. Cradocke (1832), 1 
Mood. & R. 182 (one solicitor acting for both parties). 

(j) R . y. Dimmer (18S0), 14 Cox, 0. C. 486, C. C. R. ; R. v. Farley (1846), 2 
Car. & Kir. 313; R. v. Brewer (1834), 6 C. & P, 363 ; Cuts v. Pickering (1672), 1 
Vent. 197; and see titles Barristers, Yol, II., p. 395; Discovery eto., Yol. XL, 
p. 72 ; Solicitors. A solicitor cannot claim privilege from disclosing the name 
of his client (Bureill v. Tanner (1885), 16 Q. B. D. *1, 0. A. ; Re Cathcart, 
Ex parte Campbell (1870), 5 Ch. App. 703); he cannot claim privilege from 
discovering a deed, if his client is not entitled to resist its production (Bursill v. 
Tanner, supra) ; nor can he Tefuse to state when he parted with it and to whom 
( Banner v. Jackson (1847), 1 Do G. & Sm. 472) ; he is not precluded from giving 
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Evidence. 


Sect. 2. communications were or were not made when litigation was pending 
Privilege, or contemplated (k). 

Wftiveroi The P r ^ v ^ e ^ e ma y he waived by the client dr his successors in 
privilege. title ( l ), but, unless waived, holds good after the relation of legal 

adviser and client has ceased, and indeed for ever(?w). But 
secondary evidence of such communications, if written, may be 
given in spite of the privilege attaching to the originals (n). 

A barrister may, if he chooses, give evidence of what he has 
heard or seen in court when engaged as counsel; if he is called by 
his client, he cannot, it seems, refuse to give evidence, even of 
confidential communications (o). 

Confidential communications other than those passing between a 
client and his legal advisers, or the agents of either, are not privileged 
from disclosure (p). 

Even confidential communications between a client and his legal 
advisers are not privileged if made for the purpose of committing 
a fraud or crime (re- 


state 

•ccrets. 


Sub-Sect*. 2 —Officers of State . 

781. Secrets of state, state papers, confidential official documents, 
and communications between the Government and its officers are 


evidence as to what passed at the time of the execution of a deed (Cruwcour v. 
Salter (1881), 18 Oh. D. 130, C. A.). A client’s address confidentially com- 
municated by the client to tho solicitor when the client is applying to him for 
advice is privileged from disclosure, unless the solicitor and client were jointly 
engaged in the commission of some wrongful act and the address was com - 
municated while they were so engaged (He Arnotl, Ex parte Chief Official 
Receiver (1888), 60 L. T. 109) ; see Re Cathcart , Ex parte Campbell (1870), 
6 Ch. App. 706. The privilege extends to communications between either of 
two co-adventurers with eiflier of their solicitors ( Rochefoucauld v. Boustead 
(1896), Go L. J. (on.) 794). 

(k) Minet v. Morgan (1873), 8 Ch. App. 361. 

Q) Calcraft v. Guest , [1898] 1 Q. B. 759, 761, C. A. ; see Merle v. M ore (1826), 
Ry. & M. 390 ; Lea v. Wheatley (1678), 20 State Tr. 574, n. ; Baillie's (Captain) 
Case ([1779), 21 State Tr. 1359. If a privileged document is referred to in the 
pleading of a litigant, he may be ordered to give particulars of it (Milbank v. 
Mil bank, [1900] 1 Ch. 376, C. A.). 

(m) Bullvvant v. A.-G.for Victoria , [1901] A. O. 196; Pearce y. Foster ( 1885), 
15 Q. 13. D. 11 4, C. A. ; Bullock v. Corry (1878), 3 Q. B. D. 356; and compare 
Getty v. Getty , [1907] P. 334. 

(») Calcraft v. Guest, supra . 

(o) See titles Barristers, Vol. II., p. 396; Discovery etc., Yol. XI., p. 7?. 

(P) Wilson v. RastaU (1792), 4 Term Rep. 753, 758; Slade v. Tucker (1880), 
14 Ch. D. 824. Even confidential communications passing between a person 
and a legal adviser are not privileged, unless the relationship of counsel or 
solicitor and client exists between the parties, and unless the communication is 
made by or to the legal adviser in his professional character (R. v. Downer 
(1880), 14 Cox, O. C. 486, C. 0. R. ; Smith v, Damell (1874), L. R. 18 Eq. 649; 
p lhon Rastall , supra; R. v. Farley (1846), 2 Car. & Kir. 313; R. v. Brewer 
vl83l), 6 0. & P. 363; Cuts v. Pickering (1672), 1 Vent. 197). As to communi* 
cations made to a minister of religion, see title Criminal Law and Procedure, 
t ant * Normamhaw v. Rormamhaw and Measham (1893), 69 

L. 1. 468. As to the admissibility of confessions in criminal cases, see title 
Criminal Law and Procedure, Yol. IX., p. 394. 

, for Victoria, [1901] A. 0. 196; R. v. Cox and Bailton 

.J*' ■ 5' 0. G. R. ; Re Postleth waite, Re Rickman, Postlethwaite v. 

Atekman (1887), 3o Oh. D. 722; R. y. Brown (1862), 9 Cox, 0. 0. 28, 0. 0. R. ; 
fiuiadl v. Jachon (1851), 9 Hare, 387 ; R. v. Hayward (1846), 2 Oar. & Kir. 
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privileged from disclosure (r). Secondary evidence of such docu- sect. a. 
ments cannot be given (s). Privilege. 

Public' officials sare privileged from disclosing the source of PnU J^“ 
information that has been communicated to them, and witnesses officials, 
for the Crown in criminal prosecutions undertaken by the Govern- crown 
raent are privileged from disclosing the channel through which witnesses, 
they have communicated information (t). 

A witness, whether a member of either House of Parliament or Members of 
not, may refuse to disclose, without permission of the House of Parliament. 
Parliament which has jurisdiction in the matter, what has taken 
place in either House, or what was said, or how any person voted (a). 

Sub-Sect. 3. — Husband and Wife. 

782. a husband or wife may refuse to disclose any communica- Husband 
tion made to him or her during the marriage by the other party to and wi£e - 
the marriage (b). 


234; R. v. Jones (1846), 1 Den. 166, 0. C'. It. ; R. v. Avery (1838), 8 0. & P. 
596; Williams v. Quebrada Railway , Land avR, Copper Co., [1895] 2 Ch. 751. 

(r) Dawkins v. Rokehy {Lord) (1873), L. It. 8 Q. B. 255, Ex. Oh. (minutes of 
proceedings of a military court of inquiry) ; Home y. Bentinck (1820), 2 Brod. & 
JBing. 130, Ex. Ch. (report of such a court; ; Hennessy v. Wright (1888), 21 
Q. B. D. 509 (dispatches, reports, and other communications passing between a 
Secretary of State for the Colonies and the govornor of a colony) ; see Chattertnn 
v. Secretary of State for India in Council , [1895] 2 Q. B. 189, 195, 0. A. As to 
letters written by a private individual to an official, see Blake v. Pilfold (1832), 

1 Mood. & R. 198, and as to reports of a prison doctor, see Leigh v. Gladstone 
(1909). 26 T. L. It. 139. If the head of a public department who has posses- 
sion of a public document, or some responsible official acting under his autho- 
rity, states that the production of the document would be injurious to the public 
interest, the document cannot be disclosed {Re Hargreaves {Joseph), Ltd., fl900] 

1 Ch. 347, C. A.; Hughes v. Vargas (1893), 9 T. L. It. 551, C. A.; Re IL M. S. 
Bellerophon (1874), 44 L. J. (adm.) 5 ; see Ford v. Blest (1890), 6 T. L. It. 295 ; 
A.-Q. v. Nottingham Corporation (1904), 20 T. L. It. 257, 258; Kain v. Farrer 
(1877), 37 L. T. 469; Wright & Co. v. Mills (1890), 62 L. T. 55S ; Beatson v. 
Skene (3860), 2 L. T. 378; Smith v. East India Co. (1841), 1 Ph. 50; Anderson 
v. Ilamiltmi (1820), 2 Brod. & Bing. 156, n. ; Williams v. Star Newspaper Co., 
Ltd . (1908), 24 T. L. It. 297, and title Discovery etc., Vol. XI., p. 64). It is a 
criminal offence for a person in the public service, corruptly and contrary to 
his official duty, to communicate a public document in his possession to any 
person to whom, in the public interest, the document ought not to be com- 
municated (Official Secrets Act, 1889 (52 & 53 Yict. c. 52), s. 2). 

S s) Home v. Bentinck, supra. 

t) R. v. Hardy (1794), 24 State Tr. 199, 753; R. v. Watson (1817), 32 State 
Tr. 1, 100; R v. Richardson (1863), 3 F. & F. 693; A.-G. v. Briant (1846), 15 
M. & W. 169 ; Marks v. Beyfus (1890), 25 Q. B. D. 494, 0. A. ; but a detective 
cannot refuse on grounds of public policy to answer a question as to where he 
was secreted {Webb v. Catchlove (1886), 3 T, L. R. 159). As to public officials 
generally, see title Public Authorities and Public Officers. 

(a) Plunkett v. Cobbett (1804), 5 Esp. 136; Chubb v. Salomons (1852), 3 
Car. & Kir. \5. 

{b) Evidence Amend mont Act, 1853 (16 & 17 Yict. c. 83), s. 3; Criminal 
Evidence Act 1898 (61 & 62 Yict. c. 36), s. 1 (d). Tho rule is not limited to 
communications of a strictly confidential charactor {O'Connor v. Majoi'ibanks 
(1842), 6 Jur. 509), and applies even after the marriage tie has been severed 
by death or divorce {Doker v. Hosier (1824), Ry. & M. 198 ; Monroe v. Twisleton 
(1802), Peake, Add. Gas. 219). The mle still applies, even in the cases where a 
wife or husband may be called as witness against the other party to the marriage ; 
see Criminal Evidence Act, 1898 (61 & 62 YiGt. c. 36), s. 4 (1), s. 1 (d). As to 
evidence relating to adultery, Bee p. 576, post. As to the evidence of the husband 
or wife in criminal proceedings, see title Criminal Law and Procedure, 
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Evidence. 


Sect. 2. 
Privilege. 

Title deeds 
of witnesses. 


Sub-Sect. 4. — Title Deed*. 

783- A witness, whether a party to an action pr not, may refuse, 
and cannot be compelled, to produce his title deeds (c). 

Sub-Sect. 5. — Matter incriminating Witness. 


Grounds for 
refusing 
to give 
evidence. 


What are 
sufficient 
grounds. 


784 . A witness may refuse to answer a question on the ground 
that the answer may tend to incriminate him, that is, may tend to 
expose the witness, or the husband or wife of the witness (d), to 
any kind of criminal charge (e), or to any kind of penalty (/) or 
forfeiture (g)> 

The mere statement by a witness that he believes that the answer 
may tend to incriminate him does not excuse him from answer- 
ing, and the court must be satisfied from the circumstances 
of the case and the nature of the evidence which the witness is 
called upon to give that there is reasonable ground to apprehend 
danger from his being compelled to answer. If it is once made to 
appear that the witness is in danger, great latitude should be 
allowed to him in judging fof himself of the effect of any particular 


Vol. IX., pp. 405, 406. A third person may give evidence of a conversation he 
has heard between husband and wife (/2. v. Smithies (1832), 5 0. & P, 332 ; It. v. 
Simons (1834), 6 C. & P. 540 ; B. v. Bartlett (1837), 7 0. & P. 832). 

(c) Egremont Burial Board v. Egremont Iron Ore Co. (1880), 14 Ch. D. 158; 
Minet v. Morgan (1873), 8 Ch. App. 361 ; Doe d. Loscomle v. Clifford (1847), 
2 Car. & Kir. 448; It. v. Upper Boddington ( Inhabitants ) (1820), 8 I)ow. & By. 
(K. B.) 726 ; Pickering v. Noyes (1823), 1 13. & C. 262; Harris v. Hill (1822), 3 
Stark. 140. The rule applies to documents which a witness holds as mortgagee 
or pledgee ( Chichester v. Donegall ( Marquis ) (1870), 5 Ch. App. 497 ; Costa Rica 
Bepublic v. Erlangei' (1874), L. It. 19 Eq. 33). As to production of documents 
before trial, see Budden v. Wilkinson , [1893] 2 Q,. B. 432, C. A. ; Morris v. 
Edwards (1890), 15 App. Gas. 309; A.-C. v. Newcastle-upon-Tyne Corporation}, 
[1899] 2 Q. B. 478, C. A. As to production of deeds by solicitors, agents, or 
servants, see p. 581, post. 

(d) It . v. Cliviger [Inhabitants) (1788), 2 Term Pep. 263 ; Cartwright v . Green 
(1802), 8 Yes. 405; B. v. All Saints , Worcester ( Inhabitants ) (1817), 6 M. & S. 
194. 

( e ) Lamb v. Munster (1882), 10 Q. B. D. 110 ; Fishery. Bon, aids ( 1852) 12 C. B. 
762 ; B . v. Slaney (1832) 5 C. &. P. 213 ; II. v. Pegler (1838), 5 C. & P. 521 ; 
Maloney v. Bartley (1812), 3 Camp. 210; Paxton v. Douglas (1812), 19 Yes. 225 ; 
Cfaridge v. Hoare (1807), 14 Yes. 59. In Parkhurst v. Lowten (1816), 1 Mer. 391 , 
Brownsvjordy . Edwards (1751), 2 Yes. Son. 243, 245, and Finch v. Finch (1762), 
2 Ves. Sen. 491, 493, the rule was applied to a criminal charge in an ecclesiastical 
court, but the rule would probably not be so applied now except in the case of 
persons in orders refusing to answer. Bankruptcy proceedings are no longer of 
such a criminal nature as to prevent the bankrupt being called by a creditor 
(Be X. r„ Ex parte Haes, [1902] 1 K. B. 98, 0. A. ; see Be a Debtor , [1910] 
2 K. B. 59, 64, 0. A.). 

(/) B.y.Freind (1696), 13 State Tr. 1, 16; Maccallumy. Turton (1828), 2 Y. & J. 
183 ; Dandridge v. Cor den (1827), 3 0. & P. 11 ; Derby Corporation v. Derbyshire 
Comty Council , [1897] A. 0. 550. 

(g) Dye v. Butterfield (1864), 5 B. & S. 829; Cork ( Bishop ) v. Porter (1877), 
11 I. R. 0. L. 94; Uxbridge ( Lord ) v. Staveland (1747), 1 Ves. Son. 56; 
Ilambroolc v. Smith (1852), 17 Sim. 209 ; see Witnesses Act, 1806 (46 Geo. 3, 
o. 37). An objection that to answer a question would expose the witness to 
criminal proceedings, punishment, and penalties in a foreign country is no 
ground for refusing to answer the questions, unless the judge has materials 
before him from which he can judge whether there is a reasonable likelihood 
of a danger of such a prosecution etc. (Two Sicilies (King) v. Willcex (1851), 1 
Bim. (n. s.) 301 ; United States of America v, McRae (lf$7), 3 Ch. App. 79), 
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question. Subject to this reservation, the court is bound to insist skot. a. 
on the witness answering, unless it is satisfied that the answer will Privilege, 
tend to place the witness in peril (ft). — 

An objection to answer questions or interrogatories tending to When refusal 
incriminate must be taken at the time by the witness or person k® 
interrogated, and the objection must be taken on oath or affirms- raad8, 
tion ( i ). But, it seems, the witness, if he chooses to answer part of 
an inquiry, does not waive his right to object to answer subsequent 
questions (ft). 

A witness cannot refuse to be examined on the ground that the Witness 
only answer he can give will tend to incriminate him ; he can only ca f nnot 
object to answer after he has been sworn or has affirmed, and must ^amlnattoM. 
then object to answer a particular question (J). 

No one except the witness or person interrogated can avail 
himself of the objection (m). 

If a witness objects on oath to answer a question on the ground Answer 
that the answer may tend to incriminate him, and there is good improperly 
ground for the objection, but the witness is improperly compelled i^mieaible 
to answer the question, the answer cannot lawfully be admitted in in subsequent 
evidence against him in a subsequent proceeding («). proceeding. 

If proceedings cannot be taken against the witness, in respect of When witness 
the charge, penalty, or forfeiture on account of which ho refuses crt f nnot 
to answer, by lapse of time (o), or by pardon of the criminal offence answer, 
in question ( p ), or by waiver of the penalty or forfeiture, then the 
witness cannot refuse to answor the question (q). 

Except in the cases stated above, a witness cannot refuse 
to answer a question on a matter material to the issue on the 
ground that liis answer would tend to degrade him(r), or to 

(A) Re Oenese , Ex parte Gilbert (188(3), 3 Mon*. 223, C. A. ; Re Reynolds , Ex 
parte Reynolds (1882), 20 Oh. 1). 204, C. A. ; R. v. Royes (1861), 1 B. & S. 311 ; 

S idebottom v. Adldns (1857), 5 W. E. 713; Osborn v. London Dock Co. (1855), 

10 Hatch. 698. 

( i ) Webb y. East (1879), 5 Ex. D. 23 ; Sammons v. Daily (1890), 24 Q. B. D. 

727 ; Spokes v. Grosvenor Hotel (7o., [1897] 2 Q. B. 124, 0. A,; The Mary or 
Alexandra (1868), L. E. 2 A. & E. 319; Boyle v. Wiseman (1855), 10 Exch. 647 ; 

East v. Chapman (1827), 2 C. & P. 570; Smith v. Beadmcll (1807), 1 Camp. 30; 

Bickford v. Darcy (1866), L. E. 1 Exch. 354 ; but see R . v. Garbett (1847), 

1 Den. 236 ; and title Discovery etc., Vol. XI., p. 83. 

(k) R. v. Garbett, supra ; but see East v. Chapman , supra , 

(/) Boyle v. Wiseman, supra . 

(m) It. v. Kinglalce (1870), 11 Cox, 0. C. 449 ; Thomas v. Newton (1826), Mood. 

& M. 48, n. ; R. v. Adey (1831), 1 Mood. & E. 94. An interrogatory cannot 
be struck out on the ground that it tends to criminate ( Fisher v. Owen (1878), 

8 Ch. D. 645, C. A. ; Webb v. East (1879), 5 Ex. D. 23 ; Sammons v. Bailey 
(1890), 24 a B. D. 727 ; Spokes v. Grosvenor Hotel Co ., [1897] 2 Q. B. 124, 0. A. ; 

The Mary or Alexandra (1868), L. E. 2 A. & E. 319 ; Bickford v. Darcy, supra ; 

National Association of Operative Plasterers v. Smithies , [1906] A. C. 434). Inter- 
rogatories are not allowed in actions for forfeiture or penalties. See title 
Discovery etc., Yol. XI., p. 41. 

(ft) R . v. Garbett , supra; R . v. Coat (1873b L. E. 4 P. 0. 599. 

(o) Roberts v. Allatt (1828), Mood. & M. 192 ; Williams v. Farrington (1789), 

2 Cox, Eq. Cas. 202 ; Davis v. Reid (1832), 5 Sim. 443. 

(p) R. v. Boyes, supra . , 

(q) R . y. Charlesworth (1860), 2 F. & F. 326 ; Ex parte Fernandez (1861), 10 
C. B. (N. s.) 3; Trinity House Corporation v. Burge (1828), 2 Sim. 411. 

(r) See the note in R . v. Pitcher (1823), 1 0. & P. 85, 86 ; and Mill man v. 

Tucker (1803), Peake, Add. Cas. 222, and cases cited in note, ibid., p. 223. 
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SlOT.l 

Privilege. 

When bound 
to answer, 


When 
evidence of 
adultery may 
be adduced. 


Evidence. 

subject him to a civil action or pecuniary loss, or to charge him 
with a debt («). 

u 

786. There are some cases in which, by the 1 express provisions 
of a statute, a witness is bound to answer a question, although the 
answer may tend to incriminate him (t). Provisions have been 
made absolving from penal consequences persons who make a full 
discovery of what they know in inquiries instituted under certain 
statutes, and a person who is indemnified thereby cannot refuse to 
answer a question on the ground that it would tend to incriminate 
him (a). 

786. In proceedings instituted in consequence of adultery (b) no 
witness is liable to be asked or bound to answer any question 
tending to show that he or she has been guilty of adultery, unless 
such witness has already given evidence in the samo proceedings in 
disproof of his or her alleged adultery (c). 

in other proceedings, it seems, a witness could not refuse to 
answer a question 'on the ground that the answer might tend to 
show that he or she had committed adultery (d). 


(s) Witnesses Act, 1800 (46 Geo. 3, c. 37); Doe d. Egremont (Earl) v 
J)aU (1842), 3 Q. B. 001). But see Venables v. Schweitzer (i873), L. B. 16 Eq. 
70; He Desportes , Ex parte Official Receiver (1893), 08 L. T. 233. As to refusal 
of defendant on criminal charge, who gives evidence on his own behalf or for a 
fellow prisoner, to answer questions, seo title Criminal Law and Procedure, 
VoL IA p. 404 ; and R. v. Rowland , [1910] 1 Iv. B. 458, U. A. 

(t) See Bankruptcy Act, 1883 (40 & 47 Viet c. 52), s. 17. As to objecting to 
produce a book kept pursuant to statute, see Bradshaw v. Murphy (1830), 7 
C. & P. 612. 

t («) Bankruptcy Act, 1890 (53 & 54 Viet. c. 71), 6. 27; Larceny Act, 1861 
(24 & 25 Viet. c. 96), s. 85 ; Larceny Act, 1901 (1 Edw. 7, c. 10) ; and see title 
Criminal Law and Procedure, Vol. IX., 399, note (q). There are some 
questions which a bankrupt is compellable to answer in his examination, although 
they criminate him (see title Bankruptcy and Insolvency, Vol. II., p. 73), but 
which a mere witness examined in banknrotcy may refuse to answer (Re Firth , 
Ex parte Schofield (1877), 6 Ch. D. 230, 0. A. R. v. TMam (1872), 12 (Jox, C. 0. 
174 ; R. v. Cherry (1871), 12 Cox, O. C. 32; R. v. Cross and Leyland (1856), 7 
Cox, C. C. 226, 0. U. 11. ; Re Smith (1833), 2 Deac. & Ch. 230 ; Re Heath (1833), 
2 Deac. & Ch. 214; Re Falk (1832), 2 Deac. & Ch. 415; R. v. Sloggett (1856), 
Dears. C. C. 656), See the Corrupt Practices Prevention Acts, 1854—1883 ; title 
Elections, Vol. XII., pp. 466, 514 ; Gaming Act, 1845 (8 & 9 Viet. c. 109), 
s. 9 ; Gaming Act, 1892 (55 & 56 Viet. c. 9) ; Gaming Ilouses Act, 1854 
(17 & 18 Viet. c. 38), ss. 5, 6 ; and title Criminal Law and Procedure, 
Vol. IX., p. 400. 

(6) Nottingham Guardians v. Tomkimon (1879), 4 C. P. D. 343 ; Evans v. 
Evans , [1904] P. 378. As to such proceedings generally, see title Husband 
and Wife. 

(c) Evidence Further Amendment Act, 1869 (32 & 33 Viet. c. 68), s. 3. See 
Redfern v. Redfern, [1891] P. 139, C. A. ; Hebblethwaite v. Hebblethwaite (1869), 
L. It. 2 P. & D. 29 ; Babbage v. Babbage (1870), L. B. 2 P. & D. 222; Brown v. 
Brown (1874), L. B. 3 P. & D. 198. The witness questioned must himself 
claim the protection of the section, and counsel for either party cannot object 
to such a question ( Hebblethwaite v. Hebblethwaite, supra). 

(d) Evans v. Evans, [1904] P. 378; R v. Castro (1873), Shorthand Notes, I., 

1002, The possibility of proceedings in the ecclesiastical court being brought 
in consequence nf adultery is probably now too remote to be a ground for a 
refusal 1o answer a question relating to this subject ; but see Redfern v. Red few , 
supra , at p. 145, ‘ „ 
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Sect. 8. — Attendance. 

787. AJ1 competent witnesses who are amenable to the jurisdiction 
of the Supreme Coiirt of Judicature are also in civil cases compellable 
to attend and give evidence ( e ). 

Sub-Sect. 1 . — Subpoena ad testijicandum* 

(i.) Witnesses within the Jurisdiction . 

788. The attendance of witnesses in proceedings in the High 
Court is enforced by the writ of subpoena ad testificandum (/). The 


(e) As to compellable witnesses in criminal cases, see title Cj.umin.al Law 
and Procedure, Vol. IX., p. 401. There are some persons, e.g. y the King, a 
foreign sovereign who is in England, and foreign ambassadors at the English 
Court, who, if competent witnesses, are not compellable ; see note (c) p. 570, ante. 

(/) This writ in civil proceedings issues out of the Central Office of the 
Supreme Court of Judicature ; for the forms of the writ, see R. S. 0., App. J ; 
Yearly Practice of the Supreme Court, 1911, Yol. II., pp. 1916 — 9. To obtain a 
writ of subpoena , a prcecipe in the form given in R. 8: C., App. G, No. 21 , 
must be delivered and filed at the Central Office (R. S. 0., Old. 37, r. 26). 
The Probate, Divorce and Admiralty Division may issue writs of subpoena ; see, 
as to divorce, Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 49, and 
it. 109 and 180 of the Rules and Regulations of 26th December, 1865, made 
under the Matrimonial Causes Act, 1857 (20 & 21 Viet. o. 85); and the 
Matrimonial Causes Act, 1860 (23 & 24 Yict. c. 144) ; see, as to probate, Court 
of Probate Act, 1857 (20 & 21 Yict. c. 77), s. 24; Court of Probate Act, 1858 
(21 & 22 Viet. c. 95), s. 23 ; see, as to Admiralty, Admiralty Court Act, 1861 
(24 & 25 Viet. c. 10), s. 21. Writs of subpoena are issued from the Crown Office, 
not only to witnesses in causes pending on the Crown side of the King’s Bench 
Division of the High Court, but where the attendance of witnosses is required at 
the assizes or the Central Criminal Court, or in any inferior criminal court, and 
also in inferior tribunals which have not the means of enforcing the attendance 
of witnosses (Short and Mellor, Practice of the Crown Office, 2nd ed., p. 405 ; 
Crown Office Rules, 1906, App. 0, Nos. 151 — 168). No writ of subpoena can 
be issued against a defendant in a criminal case, or his or her wifo or husband, 
except in the cases in which a defendant, or his or her wifo or husband, is a 
compellable witness; see title Criminal Law and Procedure, Yol. IX., 
pp. 388, 402~~ 407. As to proceedings in chambers, seo R. S. 0., Ord. 37, 
r. 28; R. S. C., Ord. 55, rr. 16, 17 ; as to proceedings bofore an official referee, 
seo R. S. 0., Ord. 36, r. 49; as to proceedings before a taxing officer, see R. S. 0., 
Ord. 65, r. 27 (25) ; as to proceedings before an examiner, see R. S. C., Old. 37, 
r. 20; as to proceedings before an arbitrator, see Arbitration Act, 1889 (52 & 53 
Yict. c. 49), as. 8, 18 ; aa to the summoning for cross-examination of a witness 
who has made an affidavit, soe R. S. 0., Ord. 38, r. 28 ; and Re Buker y Connell 
v. Baker (1885), 29 Oh. I). 711 ; as to examinations of witnesses in bankruptcy, 
see Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 27 ; Re Franks , Ex parte 
Qittins , [1892] 1 Q. B. 646 ; Bankruptcy Rules, 1886, rr. 61 — 66 ; and title 
Bankruptcy and Insolvency, Vol. II., pp. 71, 140, 318 ; as to the summoning 
of witnesses in the winding up of a company, see Companies (Consolidation) 
Act, 1908 (8 Edw. 7, c. 69), s. 174. As to the summoning of witnesses before 
either House of Parliament, see Erskine May, Parliamentary Practice, 11th ed., 
pp. 402, 424 ; before the Judicial Committee of the Privy Council, the Judicial 
Committee Act, 1833 (3 & 4 Will. 4, c. 41), s. 19. As to the sunimoning of 
witnesses before a coroner’s court, see Coroners Act, 1887 (50 & 51 Yict. o. 71), 
ss. 19, 21; and title Coroners, Yol. VIII., pp. 261—68; as to summoning 
of witnesses before county courts, see County Court Act, 1888 (51 & 52 Viet, 
c. 43), s. 110; and title County Courts, Yol. VIII., p. 529. As to the 
summoning of witnesses before the ecclesiastical courtfe, see Public Worship 
Regulation Act, 1874 (37 & 38 Yict. o. 85), s. 9; as to their evidence, see 
title Ecclesiastical Law, Vol. XI., p, 518 ; and as to taking evidence by 
deposition before an examiner, see r. 86 of the rules made under the Clergy 
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production of documents in the possession of a witness is enforced, 
by the writ of subpoena duces tecum (g). 4 

Any party to a proceeding in the High Court is entitled to a 
subptena as of right ( h ), but a s ubpcma improperly issued may be set 
aside (t). 

Any subpoena other than a subpoena issued from the Crown Ofpce, 
or in an action to be tried at the assizes, remains in force until 
the trial of the action or matter in which it is issued (/g|L, 

A subpoena must be served personally (l) by delivering a copy 
of the writ and of the indorsement, and at the same time 
producing the original writ (m). 

A subpoena must be served within twelve weeks after the teste of 
the writ, and within a reasonable time before the trial or proceeding 
at which the attendance of the witness is required («). 

At the time of the service of the subpoena , or within a reasonable 
time before the day named for the attendance of the witness, a 
witness in a civil case is entitled to have tendered to him his conduct 
money, that is, life full expenses forgoing to and returning from the 
place of trial, and for his maintenance there during the trial. A 
professional witness is also entitled to have tendered to him com- 
pensation to the amount of one guinea a day for loss of time (6). 


Discipline Act, 1892 (55 & 56 Viet. c. 32), s. 9. As to witnesses in ciiminal 
matters, see title Chimin vl Law axd Procedure, Yol. TX., pp. 314, 321 ; 
and before justices, title Magis'I rates. There area groat number of special 
statutory provisions pioviding for the summoning of witnesses boioio spocial 
courts and bodies, and peisons having quasi- judicial functions ; see 2 Taylor, 
Law ot Evidence, 10th od., pp. 931, 944 

(q) See p. 580, post. A subpoena other than a subpoena duces ticum is to 
contain three names when necessary or required, but may contain any larger 
nvmber of names (It. S. 0., Orel. 37, r. 29) ; no more than three persons are to 
be included in a subpoena duces tecum , and a subpoena may bo sued out for each 
pei son if it is deemed necessary or desirable (R. S. C., Old. 37, r. 30). As to' 
correcting errors in names and resealing a subpoena , see R. S. 0., Ord. 37, r. 31 . 

( h ) Raymond v. Tapson (1882), 22 Ch. I>. 430, 0. A. ; Holden v. Holden, Hill 
v. bolt (1837), 7 Do G. M. & G. 397. 

(t) London and Globe Finanie Corporation v. Kaufman (1899), 69 L. J. (cu. 
196 ; Re Mundtll , Fenton v. Cumberlege (1883), 48 L. T. 776. A subpoena not 
issued bona fide for the purpose of obtaining rolovant evidence may be set 
aside ( R . v. Raines , [1909] 1 IC J3. 258). 

(k) R. S. 0., Ord. 37, r. 34 a. 

(Z) It is said that an order for substituted seivice can be made ( Dyson v. 
Foster (1908), 7th February, per Jelf, J., Yearly Supreme Court Practice, 1911. 
Yol. I., 511). 

(m) R. S. C., Ord. 37, r. 32 ; Wadsworth v. Marshall (1832), 1 Or. & M. 87 ; 
R. v. Wood (1832), 1 Dowl. 509; Garden v. Cresvwll (1837), 2 M. & W. 319; 
Pitcher v. King (1845), 2 Dow. & L. 755 ; Doe d. Clarke v. 'Thomson (1841), 
9 Dowl. 948. 

(n) R. S. 0., Ord. 37, r. 34 ; Hammond y. Stewart (1722), 1 Stra. 510 ; Barber 
v. Wood (1838), 2 Mood. & R. 172 ; Maunsell v. Ainsworth (1840), 8 Dowl. 869; 
Jackson v. Seager (1844), 2 Dow. & L. 13 ; see London and Globe Finance 
Corporation v. Kaufman , supra . As to an action against a person who prevents 
the service of a subpoena , see Wigens v. Cook (1859), 6 0. B. (n. s.) 784, 787. If a 
Witness is in court at the tiial, he may there and then bo served with a 
subpoena (Doe d. Jupp m v . Andrews (1778), 2 Cowp. 845), and cannot refuse to 
give evidence, unless he is a solicitor engaged in another matter (Pitcher v. 
King , supra). 

(o) See Re Working Men's Mutual Society (1882), 21 Ch. D. 831 ; Bowles Y* 
Jonnson (1748), 1 Wm. Bl. 36; Newton v. Harland (1840), 1 Man. & G. 956; 



Part V.— Witnesses. 


m 


If ft witness in a civil case has been regularly served with a 
* mbpoena and has had his expenses tendered to him within a reason- 
able time} and does not attend at the trial or proceeding, or attends 
and refuses to give evidence, he may, in the absence of reasonable 
excuse, be attached for contempt (p ) ; or an action will lie against 
him at the suit of the party who sued out the subpoena, ( q ). 

A witness who attends on a subpoena may, in a civil case, refuse 
to give evidence until he has been paid his full expenses, including, 
if he is a professional man, compensation for his loss of time at the 
above-mentioned rate (a). 

(ii.) Witnesses out of the Jurisdiction . 

789 . Where in a civil case the attendance of a witness who is 
within the United Kingdom, but is not within the jurisdiction of the 
court in which the action is pending, is required, a writ of subpwna 
may be issued by special leave of a judge of the High Court ( b ). 

In criminal matters, when witnesses are not bound over to appear 
and give evidence at the trial, or are ojit of the jurisdiction of the 
particular court, if such witnesses are within the United Kingdom, 


Brocas v. Lloyd (1856), 23 Beav. 129. As to criminal cases, see Costs in Criminal 
Cases Act, 1908 (8 Edw. 7, c. 15), s. 1. 

( p) R . v. JJaye , [1908] 2 K B. 333 ; R. v. Russell {Lord John), R. v. Fox, Mauh 
(1839), 7 Dowl. 693; Chapman v. Davis (1841), 3 Man. & G. 609 ; Lament v. 
Crook (1840), 6 M. & W. 615 ; Barrow v. Humphreys (1820), 3 B. & Aid. 598 ; 
Goff v. Mills (1844), 2 Dow. & L. 23 ; R. v. Fenn (1835), 3 Dowl. 546. As to 
wliat is a reasonable excuse, see Blandford v. De Taatet (1813), 5 Taunt. 260; 
Farrah v. Kent (1838), 6 Dowl. 470; R. v. Sloman (1832), 1 Dowl. 618; 
Malcolm v. Day (1819), 3 Moore (c. P.), 5 79 ; Vaughton v. Brine (1840), 9 Dowl. 
179; Re Jacobs (1835), 1 liar. & W. 123; Whiteland v. Grant (1840), 4 Jur. 
1061. If a witness attends at the hearing, he cannot refuse to he examined 5n 
the ground that ho has not been duly served ( IVisden v. Wtsden (1849), 6 Haro, 
fc49). 

[q) Needham v. Fraser (1845), 1 C. B. 815; Voiding v. Coace (1848), 6 C. B. 
703; Mullett v. Hunt (1833), 1 Or. & M. 752; Larnont v. Crook (1840), 6 
M. & W. 615; Masterman v. Judson (1832), 8 Bing. 224 ; Davis v. Lovell (1839), 
4 M. & W. 678 ; Amey v. Long (1808), 9 East, 473. If a witness promises to 
attend at a trial without a subpoena, an action will lie against him for breach of 
thp promise ( Yeatman v. Dempsey (1800), 7 O. B. (n. s.) 628). Jf conduct money 
has been paid to a witness, and his attendance becomes unnecessary, and ho has 
incurred no exponse, the conduct money may he recovered by the person who 
paid it (Martin v. Andrews (1856), 7 E. & B. 1). A witness who has not been 
paid his expenses has an action for them against the party who sues out the 
subpoena (Collins v. Godefroy (1831), L B. & Ad. 950; Robins v. Bridge (1837), 
3 M. & W. 114 ; Hale v. Bates (1858), E. B. & E. 575). 

(a) See Re Wwking Men's Mutual Society (1882), 21 Ch. D. 831 ; and cases 
citod, *iote («), supra . 

(5) Attendance of Witnesses Act, 1854 (17 & 18 Viet. c. 34), ss. 1,2; Judica- 
ture Act, 18»4 (47 & 48 Viet. c. 61), s. 16; see Allen v. Hamilton ( Duke ) 
(1867), L. 11. 2 0. P. 630. A reasonable and sufficient sum of money to defray 
the expenses of coming and attending to give evidence, and of returning from 
giving such evidence, must be tendered to the person whon tho subpoena is 
served upon him (Attendance of Witnesses Act, 1854 (17 & 18 Yict. o. 34), s. 4. 
Disobedience to the writ is punishable in the courts of the country in which it 
is served (ibid., s. 3). An order will not be made under the Attendance of 
Witnesses Act, 1854 (17 & 18 Viet. c. 34), for the attendance of witnesses before 
an arbitrator to whom an action and all matters in difference have been referred 
(Ball v. Brand (1883), 12 Q. B. D. 39, 0. A.). It seems that in such a case the 
proper course would be to procure a Crown Office subpoena , 
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Sub-Seot 2 . — Habeas Corpus ad testificandum, 

790. Any prisoner in custody may be brought up to give 
evidence before a court of record by a writ of habeas corpus * ad 
testificandum granted by a judge of the High Court (d), or by a 
warrant or order of a judge of the High Court (c). 

A Secretary of State may order the attendance of any prisoner at 
any place, if it is proved to his satisfaction that such attendance is 
required in the interests of justice or for the purpose of any public 
inquiry (/). 

Sub-Sect 3 .—Subpoena duces tecum . 

(i.) In General. 

791. The production at the trial of a material document which 
is in the possession of any person other than the party who desires 
its production, and which such person is not willing to produce 
voluntarily, is enforced by a subpoena duces tecum (fj). 

The subpoena must specify the particular documents required, and 
if too general in language will not be enforced (h). 


(c) Writ of Subpoona Act, 1805 (45 Geo. 3, c. 92), s. 3. Under this Act a 
reasonable and sufficient sum of money to defray the expenses of the witness 
coming and attending to give evidence, and of returning from giving such 
evidence, must be tendered to tho witness when the subpoena is seived (ibid., 
b. 4). 

(d) R. S. 0., App. J, Form No. 2; Graham v. Glover (1855), 5 E. & B. 
59i ; Marsden v. Overbury (1856), 18 C. B. 34. Where a person is (1) de- 
tained in a lunatic asylum (Fennell v. Tail (1834), 1 Cr. M. & R. 584), or 
(2) is an officer in tho army or navy who cannot attend a trial without leave 
of his superior officers (R. v. Roddam (1777), 2 Cowp. 672), and an affidavit is 
made stating that such officer is willing to attend and has been served with a 
8ubpa3na t then a writ of habeas corpus ad tenificandum may be granted by a 
judge of the High Court, and the witness may be brought to give evidence. 

(e) See Jenks v. Ditton (1897), 76 L. T. 591; Criminal Procedure Act, 1853 
(16 & 17 Viet. c. 30), s. 9, amended by tho Prison Aot, 1898 (61 & 62 Viet, c.41), 
s. 15, and Sched. If the proceedings are in the county court, the county 
court judge may make an order for the attendance of the witness (County 
Courts Act, 1888 (51 & 52 Viet. c. 43), s. 112, and see title County Counts, 
Vol. VIII., p. 530). 

(/) Prison Act, 1898 (61 & 62 Viet. c. 41), s. 11. 

(g) The writ is in the same form as a subpoena ad testificandum , with the 
addition of an order for the production of the document or documents specified. 
For forms, see R. S. C., App. J, Nos. 5, 7, 7 b, 7d, If. The writ is served in 
the same way as a subpoena ad testificandum (see p. 578, ante). No more than 
three names are to bo included in one subpoena duces tecum , and the party suing 
out the writ may sue out a subpoena for eacli person if it is deemed necessary or 
desirable (R. S. C., Ord. 37, r. 30). The provisions of the Attendance of Witnesses 
Act, 1854 (17 & 18 Viet c. 34) (see p. 579, ante), are applicable to a subpoena 
duces tecum as well as to a subpoena ad testificandum. No affidavit or record of 
the High Court is to be taken out of the Central Office without the order of a 
judge or master, and no subpoena for the production of any such document is 
to bo issued (R. S. C., Ord. 61 , r. 28). A sealed packet is a document, and 
may be ordered to bp produced by a subpoena duces tecum (R. y. Dave , [1908.1 
2 If. B. 333 ; and see Extradition Act, 1873 (36 & 37 Viet. c. 60), s. 5). As to a 
Crown Office subpoena duces tecum , see Crown Office Rules, 1906, App. 0, 
JSTo. 151. 

(A) lee v. Mgas (1866), L, R. 2 Eq. 59 ; ri.-tf. v, Wilson (1839), 9 Sim, 536. 



Part V. — Witnesses. 


581 


If the subpoena is in proper form and is properly served, and the Sect 3. 
witness receives his conduct money, he must attend at the place Attendance, 
directed with the 'documents specified, if he has them in his pj uty "^7" 
possession (i). If he admits that he has tho specified documents witiL»in 
in his possession, he cannot insist on being first sworn (ft), but possession of 
must produce them without being sworn, unless he has an objection document8 - 
to produce them; if he has any such objection, he is sworn and 
makes the objection on oath and it is for the judge who tries the 
case to decide on the validity of the objection (Z). 

A witness who attends on a subpoena duces tecum may object to Objection 
produce a document on the ground that it is privileged from t0 P roduco ' 
production ( m ). 

A witness cannot object to produce a document on the ground When lien 
that he has a lien on it (n), unless, perhaps, where the party who can be the 
asks for the production of the document is the person against Objection, 
whom the lien is claimed (o). J 

(ii.) Solicitors. 

792. A solicitor who has been served with a subpoena duces Production 
tecum in respect of a document which he holds confidentially for ty solicitor, 
his client, and which his client could withhold, cannot be forced to 
produce it(jo). 

(t) Amcxj v. Long (1808), 9 East, 473. If bo does not so attend, koisliablo to 
tho same proceedings as a porson wlio disobeys a subpoena ad testificandum (ibid.; 
and aeo p. 579, ante). 

(k) Lee y. Avgaa (I860), L. R. 2 Eq. 59. It is the ordinary practice to call 
upon a witness who attends on such a subpoena to produce such documents 
without his being sworn. # 

([) A meg v. Long , supra ; Ii. v. Greenaway (1845), 7 Q. B. 126. If a person 
has possession of documents only as a servant, ho cannot bo compelled to 
produco them if his master refuses to allow him to bring them (Austin v. Eians 
(1841), 2 Man. & G-. 430; Growther v. Appleby (1873), L. R. 9 C. P. 23 ; lie Higgs, 
i'.r parte Leicester (1892), G6 L. T. 296). 

(■ m ) A document is privileged from production on the same grounds as those 
ou which a witness is privileged from giving evidence (sco p. 570, ante). 

(ii) Re Toleman and England , Ex parte Bramble (1880), 13 Ch. I). 885; 

Jlc South Essex. Estuary and Reclamation Co., Ex parte I*aine and Layton 
(1869), 4 Ch. App. 215; Pratt v. Pratt (1882), 51 L. J. (cil.) 838; Locket v. 

Cary (1864), 3 Now Rop. 405; Hope v. Liddell (1855), 7 De G. M. & G. 3\J1, 
whore Griffith v. Ricketts (1849), 7 Haro, 299, was disapproved; Re Cameron's 
Coalbrook etc. Rail. Co. (1857), 25 Beav. 1 ; Ley v. Barlow (1848), 1 Excli. 800; 

Thompson v. Mosely (1833), 5 C. & P. 501, 502; Hunter v. Leathley (1830), 10 
11. & C. 858; Brassmgton v. Brassington (1823), 1 Sim. & St. 455; Furlong v. 

Howard (1804), 2 Sch. & Lof. 115 ; Re Rapid Road Transit Co., [1909] 1 Ch. 96, 

99; see Bankruptcy Rules, 1886, r. 349. 

(o) Kemp v. King (1842), 2 Mood. & R. 437. But in some cases a solicitor 
has been ordered to produce a document when the Hen is claimed against the 
party calling for it ( Fowler v. Fowler (1881), 50 L. J. (on.) 686 ; see Locket 
Cary , supra ; Vale v. Oppert (1875), 10 Ch. App. 340). 

( p ) Hibberd v. Knight (1846), 2 Exch. 11; Volant v. Soyer (1853), 13 0. B. 

231 ; Doe d. Egremont (Lord) v. Langdon (1848), 12 Q. B. 711 ; Doe d. Carter 
v. James (1837), 2 Mood. & R. 47 ; Ditcher v. Kenrick (1824), 1 C. & P. 161 ; 

Harris v. Hill (1822), 3 Stark. 140; Nixon v. Mayuh (1831), 1 Mood. & R. 76. 

If the solicitor willingly produces such a. document, the evidence may be received 
(Hibberd v. Knight, supra). A deed which a solicitor refuses to produce may yet, 
it seems, be ordered to be produced for identification (Phelps v. Prew (1854), 3 
E. & B. 430}. As tp secondary evidence, when production is refused, see Phelps 

sir*. s 
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A solicitor who has been served with a subpoena duces tecum, and 
has a lien on documents, will bo ordered to produce them without 
prejudice to his lien (q). < ' 

A solicitor having a lien on documents in his possession belonging 
to a client, a party to an action, may not refuse to produce the 
documents, if they are wanted by a third party for the purpose of 
the action, although tho documents may have come into the pos- 
session of the solicitor before the commencement of the action (r). 

(iii.) Production of Documents at proceedings other than Trial . 

793. An order may be made by the court or a judge directing the 
attendance of any person, at any stage of the proceedings in any' 
cause or matter, for tho purpose of producing any writings or other 
documents named in tho order which the court or judge may think 
fit to be produced, but no person can be compelled to produce under 
any such order any writing or other document which he could not 
be compelled to produce at the hearing or trial (s). 


v. Prcw, supra ; Doe d. Egremont (Lard) v. Langdon (1848), 12 Q. B. 711 ; Ditcher 
v. Kenrick (1824), 1 C. & P. 161 ; Cal craft v. Quest , [1891] 1 Q. B. 759, 0. A. 
As to the production by a solicitor of a document belonging to a client in a 
criminal trial, see lx. v. Tuffs (1848), 1 Den. 319 ; R. v. Hankins (1849), 2 (Jar. & 
Kir. 823 ; 11. v. Avery (1838), 8 0. & P. 596 ; It. v. Hayward (1846), 2 Car. & Kir. 
234 ; R. v. Jones (1846), 1 Don. 166; It. v. Broivn (1862), 9 Cox, C. C. 281 ; R. 
v. Downer (1880), 14 Cox, 0. C. 486, 0. 0. It. ; see It. V. Cox and Railton (1884), 
14 Q. B. T). 153, 0. C. It. ; and p. 574, ante. 

(q) Re Ilaivhes , Ackerman v. Lockhart , [1898] 2 Ch. 1. As to solicitor’s lion, 
see title Solicitors. 

8 Re Hatches , Ackerman v. Lockhart , supra. 

E. S. C., Ord. 37, r. 7. The object of this rule is to remove the difficulties 
which existed in compelling production of documents at various stages of the 
proceedings both before and after the trial, at tho hearing of motions, petitions, 
summonses, and examinations of witnesses and the like. Tho rule does not 
give any new right to discovery against persons not parties to the proceedings, 
and the court has no jurisdiction to order a person not a party to the pro- 
ceedings to produce a document belonging to him, unless the parties to the 
proceedings aro entitled to tho production of the document at the time when 
tho order is made (Elder v. Carter Ex parte Elide and Spur Gold Mining Co. 
(1890), 25 Q. B. D. 194, C. A.), nor to order inspection of the books of persons 
who are not parties to the action, or the production of such books at tho office of 
tho solicitor of one of tho parties ( Strakcr v. Reynolds (1889), 22 Q. B. D. 262 ; 
see O'Shea v. Wood, [1891] P. 286, C. A. ; llurchard v. Macfarlane, Ex parte 
Tindall , [1891] 2 Q.B. 241, 0. A.). Tho production which can be ordered. under 
this rule is not a production for the purpose of private inspection, but must 
have some reference to a proceeding in the litigation (Re Smith , Williams v. 
Frere , [1891] 1 Ch. 323). An order under this rule is equivalent to a subpoena 
duces tecum and has the same effect ; tho person summoned must attend with 
the documents specified, but may, when he attends, make any legitimate 
objection to the production of any document ( ibid .). Tho order may be made 
ex parte (Zmmbcch v. Biggs (1900), 48 W. R. 507). A person who disobeys an 
ord or under this rule is to be deemed guilty of contempt of court and may 
be attached (R. S. 0., Ord. 87, r. 8; Carew v. Carew, [1891] P; 360; Shurrodc 
F. Lillie (1888), 4 T. L. E. 355). A person required to attend under E. S. 0., 
Ord. 37, r. 7, is entitled to tho like conduct money and payment for expenses 
and loss of time as upon attendance at a trial in court (Ord. 37, r. 9); a judg- 
ment debtor ordered to attend under E. S. 0., Ord. 42, r. 32, does not come 
within this rule ( Rcndell v. Grundy , [1895] 1 Q. B. 16, 0. A.) ; nor does & person 
directed to attend for tho purpose of being examined pursuant to the Court of 
Probate Act, 1857 (20 & 21 Tict c. 77), s. 26 (In the Goods of Wyatt, [1898] V. 
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Sub-Sect. 4. — Expenses. 

794. No person served with a subpoena in a civil cause is 
bound to attend the trial unless he is paid or tendered a reason- 
able sum of money for going to, staying at, and returning from the 
place of trial, nor is he liable to a penalty if in such circumstances 
he refuses to attend (a). The sum must bo sufficient for his 
subsistence during his probable stay at the place of trial (b). 

The reasonableness of the sum is a question of degree, and 
depends on the situation in lifoof the witness and the circumstances 
in which he may happen to be placed (c). 

A professional witness served with a subpoena for the purpose of 
giving expert evidenco only, and not evidence as to the facts of 
the case, is entitled to claim compensation for loss of time before 
giving liis evidence (d). 

A witness may waive payment of the expenses to which he is 
entitled, or of part of them, as, for example, the.expenses of going 
to the place of trial ; but in the latter case he *is still entitled to 
demand money for his return (e). A witness who makes no 
complaint that the sum tendered is insufficient, but offers to bear 
his own expenses, has no answer to a motion for attachment if ho 
refuse to attend the trial on his subpoena (/), on the ground that he 


skot. a. 
Attendance, 

Conduct 
money must 
be reasonable 
and sufficient. 


Waiver of 
expenses. 


15). As to tho costs of attendance of a witness at the trial, and also at a 
preliminaiy examination, see Delaroque v. Oxenholme & Go., [ 188:5 j W. N. 
227. And, generally, as to stages in proceedings, see title Practice and 
Procedure. 

(a) Stat. (1503) 5 Eliz. c. 9, s. 6. By this statute tho witness is entitled 
to be paid, “ according to his countonanco or calling, such reasonable sums gf 
money for his costs and charges as having regard to the distance of the places 
is necessary to be allowed in that behalf.” Tho statute was made perpetual by 
tho Statute Law Ilovision Act, 18(53 (2(5 & 27 Viet. o. 125) ; soo also Bowles v. 
John son 1 Win. Bl. 30; Fuller v. Prentice (1788), 1 Ily. Bl. 49 ; Chapman 

v. Paynton (1741), 13 East, 1(5, n. ; Newton v. llarland (1840), 1 Man. & G. 956 ; 
Brocas v. Lloyd (1856), 23 Beav. 129. 

(5) Horne v. Smith (1815), 6 Taunt. 9. 

(c) Horne v. Smith , supra; Vice v. slnson ( Countess ) (1827), 3 C. & P. 19 (wit- 
ness sorved in London in August to attend trial in October, and at the timo 
of service about to depart for tho Continent, held entitled to expenses of coming 
from tho Continent to the place oi! trial) ; Dixon v. Lee (1834), 1 Or. M. & II. 615 
(woman with a sick in fau t at tho breast held entitled to expenses of coach 
journey as inside passenger). 

(d) Webb v. Page (1843), 1 Car. & Kir. 23; Clark v. Oill (1856), 1 K. & J. 
19; Be Working Men's Mutual Society (1882), 21 Ch. D. 831. An ordinary 
witness could never at common law claim compensation for loss of timo ; see 
Collins v. Gode/roy (1831), 1 B. & Ad. 950, and remarks thereon in Chamberlain 
v. Stoneham (1889), 24 Q. B. IX 1 13. But the right may be given by statute in 
certain cases, e.g., by the Bankruptcy Rules, 1886, r. 71 ( Chamberlain v. 
Stoneham , supra). The two last- cited cases, however, were cases of actions to 
recover fees brought subsequent to the proceedings in which tho evidence was 
given, and it would seem that in view of the scale of allowances for witnesses 
provided by B. S. C., 1883, a witness served with a subpoena in a civil case 
mav recover from the person on whoso behalf he was ^ served, not only his 
bare expenses, but such remuneration as is provided by the scale (2 Taylor, Law 
of Evidence, 10th ed., s. 1250). As to questions arising on taxation as to allow- 
ances to witnesses, see titles Practice and Procedure; Solicitors. 

(e) Newton v. Harland (1840), 1 Man. & G. 956, per TlNDAL, O.J., at p. 95 7. 
(/) 00/ v. Mills (1844), 13 L. J. (Q. b.) 227. 
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has not been paid expenses due to him for attendance on an earlief 
occasion (g). 

A witness served with a subpoena by both parties is entitled to 
be paid by the second party serving him all that he would be entitled 
to receive from him after exhausting what he has received from the 
other party (h). 

A party to an action who is about to attend the trial on his own 
behalf cannot claim conduct money or expenses if served with a 
subpoena by the other side (i). 

When the attendance of a witness has become unnecessary, and 
no expenses have been incurred by him under liis subpoena , the 
conduct money paid him may be recovered back as money had and 
received (/r). 

A solicitor who causes a subpoena to be served is not personally 
liable to the witness for his expenses, in the absence of a contract 
express or implied (/.). But the fact that a witness attends and 
gives evidence without demanding his oxpensos is evidence from 
which a promise may be inferred by the party for whom he appears 
to pay the expenses subsequently (in). 

795. The rule in criminal cases is different. No tender of conduct 
money or expenses (with the exceptions referred to below) is necessary 
where the subpoena is served in England (u), whether the subpoena 
be served by the Grown or by the dofence, and it is immaterial 
that the indictment has been removed by certiorari and comes to 
the assizes as a civil record (o). But by the Writ of Subpoena 
Act, 1805 {p), which enacts that a subpoena served in any part of 
the United Kingdom in connection with a criminal prosecution 
qhall be as effectual as though served in that part of the United 
Kingdom in which the witness is required to appear, the omission 
to tender a sufficient sum for his expenses justifies a witness in 


(y) Gaunt v. Johnson (1848), 6 Haro, 551. 

(h) Betleley v. M’Leod (1887), 8 Bing. (n. C.) 405; Allen v. Yoxall (1844), 
1 Car. & Kir. 315 ; Hale v. Bates (1858), E. B. & E. 575 (sum paid by but repaid 
to one party recoverable from the other). 

(i) Heed v. Fair leas (1883), 3 F. & F. 958. If a necessary and material 
witness, ho may be allowed his reasonable expenses on taxation as a witness ; 
but not if ho only attended to superintend the courso of the trial (Howes \. 
Barber (1852), 18 Q. B. 588 ; Dowdell v. Auslraliari Royal Mail Co. (1854), 
3 E. & B. 902). 

(k) Martin v. Andrews (1856), 7 E. & B. 1. 

(/) Robins v. Bridge (1837), 8 M. & W. 114. The rule with regard to export 
witnesses is the same (Lee v. Everest (1857), 2 II. & N. 285). Semite , that 
whore a solicitor is conducting a speculative action, a contract to make himself 
personally liable to the witnesses might be implied; see Miller v. Appleton 
(1906), 50 Sol. Jo. 192, which, though only a county court decision, is, it is 
submitted, in accordance with the general principle. 

(m) Ilallet v. Mears (1813), 13 East, 15; Pell v. Daubcny (1850), 5 Exch. 
955. 

(ft) -h. v. Cooke (1824), 1 0. & P. 321 ; R. v. Cousens (1843), cited in Bussell 
on Crimes and Misdemeanours, 7th ed., 2258 ; Pell v. Daubeny, supra, per 
Aldkrson, B., at p. 957. It is Apprehended that genuine inability to obey the 
subpoena by reason of poverty would be held a sufficient excuse. 

a jff. v, Cooke , supra , 

45 Geo. 3, o. 92. 
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refusing to attend the trial (q). The Attendance of Witnesses Act, 
1854 (r}, contains similar provisions with regard to a subpoena served 
in any part of the United Kingdom in connection with civil pro- 
ceedings, but so far as regards the tender of expenses to witnesses, 
merely reproduces the common law (a). 

Witnesses summoned in connection with criminal proceedings 
under tho Fugitive Oilcnders Act, 1881 ( b ), are also entitled to be 
tendered their expenses (c). 

796. Similar provisions have been made in the case of witnesses 
summoned to. county courts (d), courts of bankruptcy (e), courts 
of summary jurisdiction (/), revising barristers’ courts (g) t eccle- 
siastical courts (k), courts-martial (i), and before commissioners 
appointed to take evidence in the United Kingdom in suits pending 
in tho United Kingdom (i), in colonial courts (i), or in foroigu 
courts (m), as well as before other bodies and persons exercising 
judicial or semi-judicial functions (/?). 

Sub-Pec r. 5 . — Privilege from Arrest . 

797. Witnossea (as well as the parties themselves' and their 
solicitors) aro privileged from arrest on civil {<>) but not criminal 

(</) Wiit of Subpoena Act, 1805 (45 Goo. 3, c. 92), ss. 3, 4. Aa to the 
allowance of witnessed costs ami expenses after trial, see Costs in Criminal 
Cases Act, 1908 (8 Edw. 7, c. 15), and title Criminal Law and Procedure, 
Vol. IX., pp. 445 vl sag. 

(r) 17 & 18 Yict. e,34. 

(«) Ibid ., s. 4. 

(b) 44 & 45 Yict. c. G9. Soe, also, title Extradition and Fugitive 
O tTJSN DERS. 

(< ) Ibid., ss., 15, 27. 

(( d ) County Courts Act, 1888 (51 & 52 Yict. c. 43), e. Ill ; Chamberlain v. 
Stoneham (1889), 24 Q. 13. D. 113. 

(c) bankruptcy Act, 1883 (46 & 47 Yict. c. 52), 8. 27 (2); bankruptcy ltules, 
1 8SG, r. 71. This mie has no application to the debtor himself (Re Batson , 
Ex parte Hastie (1894), 70 L. T. 382). 

(/) Summary Jurisdiction Acts, 1848 (11 & 12 Yict. c. 43), s. 7 ; 1879(42 & 43 
Viet. c. 49), s. 30; 1881 (44 & 45 Viet. c. 24), s. 4 (3). See title Magistrates. 

(g) Parliamentary and Municipal Registration Act, 1878 (41 & 42 Yict. c. 26), 
s. 36. As to revision courts, sec titlo Elections. 

(h) Rules made under the Clergy Discipline Act, 1892 (55 & 56 Viet, 
c. 32), s. 9 (Stat. R. & 0., 1903, tit. Ecclesiastical Court, England, p. 106). 
The subpoena, of the Ecclesiastical Courts was known as a “ compulsory,” but tho 
rules as to the tender of expenses to a witness did not differ from those of tho 
common law. The practice as to the attendance of witnesses under tho Public 
Worship Regulation Act, 1874 (37 & 38 Yict. c. 85), is assimilated to that of tho 
Iligh Court. For proceedings under these Acts, see title Ecclesiastical Lxiw, 
Yol. XII. y pp. 515 e£ seq. 

(i) Soe Army Act, 1881 (44 & 45 Viet. c. 58), s. 126 ; Naval Discipline Act, 
I860 (29 & 30 Yict. c. 109), s. G6 ; and as to courts-martial, titlo Royal Forces, 

(/(?) Evidence by Commission Act, 1843 (6 & 7 Yict. c. 82), s. 7. 

(l) Evidence by Commission Act, 1859 (22 Yict. c. 20), s. 3. 

(m) Foreign Tribunals Evidence Act, 1856 (19 & 20 Yict. c. 113), s. 4. 

(n) As, for example, in the case of inquiries under the Factory and Workshop 
Act, 1901 (1 Edw. 7, c. 22), s. 22(4); before the Customs Board (Customs Con- 
solidation Act, 1876 (39 & 40 Yict. c. 36), s. 37) ; beforo inspectors of the Local 
Government Board (Poor Law Board Act, 1847 (10 & 1 1* Yict. c. 109), ss. 21, 26, 
Local Government Board Act, 1871 (34 & 35 Viet. c. 70) ) ; before inspectors of 
the Board of Trade (Merchant Shipping Act, 1894 (57 & 58 Yict. c. 60), s. 729); 
in rating cases (Poor Rate Act, 1839 (2 & 3 Yict. c. SI) ). 

(o) Re Freston (1883), 11 Q. B. D. 515, 0. A., where the distinction 
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ie fully discussed. As to privileges of solicitors generally, see title 
Solicitous. 

(j>) Re Douglas (1842), 3 Q. B. 825; Re Freston (1883), 11 Q. B. L 545, 0. A. 
(solicitor who disobeys order of the court made against him as an officer of the 
court is guilty of a criminal contempt, and has no privilege) ; Kimpton v. 
London and North Western Rail . Go . (1854), 9 Exch. 766. A witness may be 
arrested by his bail, for that is a retaking only [Ex parte Lyne (1822), 3 Stark. 
132). 

( q ) The general principle is stated by Brett, M.It., in Re, Freston, supra, at 

? i. 652; see also Liyhtfoot v. Cameron (1776), 2 Win. Bl. 1113 ; Meekina v. Smith 
1791), 1 Hy. Bl. 636; Willingham v. Matthaus (1815), 6 Taunt. 358; Magnay 
v. Burt (1844), Dav. & Mer. 652 ; and, generally, the cases citod under this 
section. 

(r) Ex parte Collett (1857), 7 E. & B. 955, per Crompton, J., at p. 959 : 
41 However inferior the tribunal may be, if it be a lawful tribunal, the privilege 
on principle exists.” Sec, for cases of the privilege successfully claimed 
m proceedings before various tribunals, Arding v. Flower (1809), 8 term Rep. 
534 ; Ex parte King (1802), 7 Ves. 312 ; Ex parte Byne (1813), 1 Yes. & B. 316; 
WiJJnngham v. Matthews , supra ; Re Sewer Krop , Ex parte Clarke (1832), 2 
Deac. & Ch. 99 (bankruptcy) ; Moore v. Booth (1797), 3 Yes. 350 ; Phillips 
v. Pound (1852), 7 Exch. 881 ; Re Jeuntt (1864), 10 Jur. (n. s.) 814 (judge’s 
chambers) ; Sidgier v . Birch (1803), 9 Ves. 69; List's Case (1814), 2 Yos. & B. 
373; Franklyn v. Colquhoun (1816), 1 Madd. 580 (mastors etc. of High Court) ; 
Newton v. Atkew (1848), 6 Hare, 319 (Chancery registrar) ; Spence v. Stuart 
(1802), 3 East, 89 ; Ex parte Temple (1814), 2 Yes. & B. 391 ; Randall v. Gurney 
(1819V 3 B. & Aid. 252 (arbitration by order of the court) ; Well v. Taylor 
(1843). 1 Dow. & L. 676 (the same under a submission agreed to bo mado a 
rule of court); Walter v. Rees (1819), 4 Moore (c. P.), 34 (under-sheriff ) ; Webb 
v. Taylor , supra; Mountague v. Harrison (1857), 3 C. B. (n. s.) 292 ; Re Freston , 
supra (magistrates* courts). The privilege with regard to military and naval 
courts-martial is statutory (see Army Act, 1881 (44 & 45 Viet. c. 58), ss. 126 (2), 
179; Naval Discipline Act, 1866 (29 & 30 Viet. c. 109), s. 66). 

(i) Walpole v. Alexander (1782), 3 Doug. (k. b.) 45 ; Meekins v. Smith , supra; 
Arding v. Flower , supra (bankrupt attending, on notice, meeting to declare 
dividend); Ex parte By ne, supra (person attending without summons commis- 
sioners in a bankruptcy, and filing uncontradicted affidavit that he is a material 
witness) ; Re Britten ( u.), Ex parte Britten (J.) (1840), 1 Mont. D. & Do G. 278 
(husband of petitioner in bankruptcy protected because of his possible liability 
for costs) ; Phillips v. Found (1852), 7 Exch. 881 (solicitors* clerk at judge’s 
chambers). 

it) Ex parte Cobbett, supra , per Lord CAMPBELL, O. J., at p. 956. 

(a) Walpole v. Alexander , supra (witness coming from abroad to give evi- 
dence); Meekins v. Smith , supra; Spence y. Stuart, supra ; Risliton v. Nisbett 
(1834); 1 Mood. & R. 347 (witness attending at request of party to arbitration 
proceedings). There was at one time a difference of opinion as to the necessity 
of a subpoena or other like process (see Ex parte Byne, supra, and cases there 
cited, as well as cases cited in Magnay v. Burt (1844), Dav. & Mer. 652), 

(ty Meekins v. Smith, supra; Gibbs Y< Phillipson (1829), 1 Russ. & M. 19. 


process ( jt>), eundo , morando et redeundo — that is to say, while going 
to, attending at, and returning from the place of trial (q). , 

The rule applies in all cases where a person is attending a 
properly constituted tribunal for the purpose of giving testimony (r), 
or where he has some relation to or interest in the proceedings, 
either as a party, or as solicitor, or agent, or for any other reason (s). 
But the rule has no application to a common informer going to lay 
a qui tarn information, or to a person going to obtain a summons, 
even though he obtains it (t). It is immaterial that the person has 
been served with no subpoena ov process by which his presence might 
be compelled (a) ; but he must be acting bond fide in the capacity on 
which he bases his claim to the privilege (b). The time over which 
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the privilego extends is a question of fact and reasonableness in 
each case (c) ; a witness is not, for example, protected as from the 
rnomentf at which, he is served with his subpoena ( d ), but only when 
he bond fide begins his journey to the place of trial (e). His journey 
must be made without unnecessary deviations (/), unless such 
deviations are clearly connected with the object of the journey (#). 
So, also, the time during which the privilege will extend while he is 
actually in attendance at the place of trial will vary according to 
the circumstances of each case ( h ) ; and when he returns he is 
under no obligation to go home by the shortest route, or the very 
moment that the trial is over, provided that lie acts reasonably and 
does not abuse the privilege for his own purposes (i). But the fact 
that he is compelled to prolong his stay for want of means to return 
is an immaterial consideration ( k ). 

The privilege exists in the interests of public justice (i), and a 
delay on the part of the witness in asserting the privilege for the 
purpose of obtaining his discharge from custody will not, therefore, 
necessarily prejudice him (w) ; but when the delay is very long and 
unoxplained, the court will possibly hot exercise its discretion in 
his favour ( n ). 


(c) Walpole v. Alexander (1782), 3 Doug. (k. b.) 45, per Lord Mansfield, G.«T., 
at p. 46; Strong v. Dickinson (1836), 1 M. & W. 488. 

(d) Qibbs v. Phillipson (1829), 1 Buss. & M. 19. 

( e ) Ibid.; Ricketts v. Qurney (1819), 7 Trice, 699; Strong v . Dickinson^ supra; 
Pci'sse v. Perssc (1856), 5 H. L. Cas. 671. 

(/) Ricketts v. Qurney , supra; Sir mg v. Dick in son , supra . 

(g) Ricketts v. Qurney , supra (deviation on way to place of trial to collect and 
arrange necessary papers). Contrast Gibbs v. Phillip son, supra, where witness 
was held to have no privilege on going to his solicitors’ office three days before 
his examination, for tho purpose of looking at the interrogatories which he 
would have to answer. 

( h ) Walpole v. Alexander, supra (witness coming from abroad, and finding case 
postponed to following sittings, privileged from arrest while staying in London 
for case to ho heard) ; Childerston v. Barrett (1809), 11 East, 439 (arrost of 
witness on day when case was not in list unjustifiable) ; Ex parte Temple (1814), 
2 Yes. & B. 391 (privilege continues during adjournment) ; Spencer v. Newton 
(1837), 6 Ad. & El. G23 (but not where case is adjourned sine die , and witness 
stays on in the expectation that some step will be taken by the other 
side). 

(i) Willingham v. Matthews (1815), G Taunt. 350, per cur. at p. 358; Strong 
v. Dickinson, supra , per Lord Abinger. O.B., at p. 491 ; see also Light/oot v. 
Cameron (1776), 2 Win. Bl. 1113 (arrest unjustified where a party after being 
present at case in morning was dining in the afternoon with his solicitor ana 
witnesses: sed quaere ); Holidays . Pitt (1734), 2 Sfcra. 985, 986; Selby y. Hills 
(1832), 1 Dowl. 2$7 (arrest unjustified where witness was arrested a mile from 
the court, and two hours aftor leaving it, but on his direct road home) ; Pitt y. 
Goomes (1834}, 5 B. & Ad. 1078 (the same, where ' witness was in bis tailor's 
shop, winch he had visited on his way home). But the privilege covers a wit- 
ness while returning home after imprisonment for contempt of court committed 
during the trial (if.’ v. Wigley (1835), 7 0, & P, 4). 

(Ze) Spencer v. Newton , supra . 1 ' j ; : 

h) Newton v. Constable (1841), 2 Q. B- 157, per Lord DxnmAk, G.J., at 
p. 166; Magrvay v. Burt (1844), Dav. & HSi*. 652; Ex *parte Vojbbefa (1857), 7 
E. & B. 955, per Lord Campbell, C. J., at p. 956. 

(mV Webb v. Taylor (1843), 1 Dow. &L. 676; Andrews v. Martin (1862), 12 
0. IB: (n. s.) 371. 

(nj Qreenshteld Pritchard (1841), 8 M. & W. 148 (delay of a year). 
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A witness may obtain his discharge from custody by application 
either to the court to which he has been summoned to give evidence, 
or to the court from which the process of his arrqsfc has issued (o), 
unless these are courts of inferior jurisdiction (jp), in which case, 
as well as in any other, habeas corpus proceedings may be taken to 
obtain his release ( q ). 

But a witness cannot bring any action against the officer who 
arrests him, even though the officer knew that the privilege 
existed (r), or against those who employed him ($), though in the 
latter case a knowledge of the privilege may possibly be evidence 
of malice, and therefore may justify an action for damages (i). 
But the court itself could treat the arrest as a contempt, as being 
a deliberate interference with the courso of justice (u). 

798. A witness is also protected from civil proceedings in respect 
of the evidence which he gives, and this protection extends not only 
to evidence given in court, but to such preliminary communications 
as are necessary to enable that evidence to be given (a). 

Sub-Sect. 6 . — Penalties for Non-attendance . 

799. By failing to attend on his subpoena a witness exposes him- 
self to three kinds of penalties : punishment for contempt of court, 
a statutory penalty of £10, and an action for damages (b). 

With regard to the punishment for contempt of court, this rnay 
take the form of fine or attachment (c*). But the court will not 


(o) Walker v, Webb (1797), 3 Anst. 941 ; Randall v. Gurney (1819), 3 B. & 
Aid. 252 ; Selby v. Bills (1832), 8 Bing. 1GG ; lie Sewer Krop , Ex parte Clarke 
(18C2), 2 Deao. & Ch. 99; A.-G. v. Skinners ’ Co. (1837), Coop. Pr. Cas. 1; 
Kimpton v. London and North Western Rail. Co. (1854), 9 Exch. 76G. 

ip) See Walters v. Rees (1819), 4 Moore (o. r.), 34. 

(q) Ex parte Tillotson (1816), 1 Stark. 470 ; Towers v. Newton (1841), 1 
Q. B. 319; Astbury v. lielbm (1850), 3 Car. & Kir. 20. For cases arising in 
connection with military or naval courts-martial , see Army Act, 1881 (44 & 45 
Yict. c. 58), s. 125, and Naval Discipline Act, 18G6 (29 & 30 Viet. c. 109), s. 66, 
which provide that application for dj3chargo shall bo made to the court issuing 
process, or, if that court ia not sitting, to a j udge of the High Court. 

(r) Tarlton v. Fisher (1781), 2 Doug. (k. u.) 671 ; Magnay v. Burt (1844), 
Dav. & Mer. 652. 

(«) Stokesv . White (1834), 1 Or. M. & E. 223; Yearsley v. Beane ( 1845), 14 
M. & W. 322 ; Ewart v, Jones (1845), 14 M. <& W. 774. 

($) Whalley v. Pepper (1836), 7 C. & P. 506 ; but in view of tho later decisions, 
finch as Magnay v. Burt, supra t this seems open to question (2 Taylor, Law of 
Evidence, 10th ed., s. 1340). 

(u) Magnay v, Burt, supra . 

(a) Seaman v. Neiherclift (1876), 2 0. P. D. 53, C. A. ; Bynoe v. Bank of 
England , [1902] IK. B. 467, C. A. ; Barratt v. Kearns , [1905] 1 K. B. 504, 
C. A. ; Watson v. M'Ewan, Watson v. Jones, [1905] A. C. 4S0. 

(5) A large number of statutes give power to various tribunals and semi- 
judicial bodies to inflict small fines on poisons who fail to appear before thorn 
when summoned ; these will be found collected in 2 Taylor, Law of Evidence. 
10th ed., Part V., Chap. I. 

(c) Attachment ralhpr than committal [Re Evans , Evans v. Noton , [1893] 
1 Ch. 252, 0. A.). For contempt of court and attachment in general, see title 
Contempt op Cotjut etc*, Vol. VII., pp. 280, 303. For cases illustrating the 
general rule with regard to witnesses, see Bait v. Hookes (1677), Cary, 87 ; Dolman 

Pritman (1070), 3 Rep, Ch, 36 [64] ; Vailiant v.Dodomede (1743), 2 Atk. 692 ; 
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mlorfero unless a clear case of contempt is made out (d), such 
as an intentional defiance of authority {e). Thus, it may be a 
sufficient excuse that the witness was ill (/) or unable to travel (g ) ; 
that his employers (who were not parties to tho case) refused to 
allow him to take to court a large number of books and papers 
belonging to them (h) ; that he had bond fide and reasonable grounds 
for thinking that his attendance would not bo required (i) ; or that 
a proper sum was not tendered to him for his expenses (k). But 
the most stringent orders of an employer not to leave business are 
no excuse (/) ; neither is tho fact that the case was not called 
on (???), nor that he would have been in time if the case had not 
unexpectedly been called on (?i), nor that his evidence was not 
material (o). 

A motion for attachment in such case must be made at the earliest 
opportunity (2?), and the affidavit in support must prove that the 
original writ was shown to the witness at the time of service (q ) 9 


Sect. 3. 

Attendance. 

What is 
clear case 
of contempt 


Requisites for 
motion for 
attachment. 


• 

Barrow v. Humphreys (1820), 3 B. & Aid. 598; Mullctt v. Hunt (1833), 1 Cr. & 
M. 752 ; Gojf Mills (1844), 13 L. J. (q. tt.) 227. 

(d) Horne v. Smith (1815), 6 Taunt. 9 ; Garden v. Creswell (1837), 2 M. & W. 
319. 

(0 11. v. Russell ( Lord John), R. v. Fox Maule (1S39), 7 Dowl. 693 ; Chapman 
v. Jlavis (1841), 1 Bowl. (n. s.) 239 ; Wend inning v. Thomas (1862), 6 L. T. 251 
(failure to hear call) ; A h j t her wood v. Wilkinson (1855), 17 0. B. 226 (failure of 
wife to hand husband notice requiring his attendance on following day ; but 
eeo It. v. Page, [1908] 2 It. B. 333. 

(f) Re Jacobs (1835), 1 liar. & W. 123 Scholes v. Hilton (1842), 10 M. & W. 15. 

(<j) More v. Woreham (1580), Cary, 112 ; compare Humble v. A/aZfo(1559), Cary, 
58 (witnoss impressed as a soldier). 

(/t) Oroivthcr v. Apjjlcby (1873), L. It. 9 C. I?. 23. In ordinary circumstance^ a 
witness must bring tho documents specified in the subpama dunes tecum , even 
though not bound to produco them (R. v. Carey (1815), 2 New Sess. Cas. 105). 

(t) R. v. Sloman (1832), 1 Bowl. 618; compare Farrah v. Keat (183S), 6 
Dowl. 470 (case called 011 whilst witness absent with attorney’s consent) ; and 
see Jiland/ord v. De Tasfet (1814), 5 Taunt. 260 (witness subpoenaed without 
notice as to when case would come on, and leaving on third day of his attend- 
ance on urgent business) ; Vanghtonv. Brine (1841), 9 Bowl. 179 (defendant’s 
attorney subpoenaed for a particular day, and case postponed at defendant’s 
request). 

(/»:) As to conduct money and expenses; see p. 583, ante. 

(Z) Goff v. Mills, supra (even though there is no possibility of communicating 
with the employer after the subpoena is served). This case is not inconsistent 
with Crowther v. Appleby , supra, which concerned a subpoena duces tecum; see 
also Jackson v. S eager (1844), 2 Dow. & L. 13. 

(m) Barrow v. Humphreys, supra. 

\n) R. v. Fenn (1834), 3 Dowl. 546. 

(0) See Chapman v. Davis, supra; unless, it would seem, the judge’s notes 
make it clear that in fact the witness’s evidence would have been wholly 
immaterial [. Dicas v. Lawson (1835), 1 Cr. M. & R. 934). The earlier cases, 
however [Taylor v. Williams (1831), 2 B. & Ad. 845 ; Tinley v. Porter (1837), 
5 Dowl. 744), seem inconsistent with the law as stated in the text; perhaps 
the fact that tho evidence would have been immaterial only affects the question 
as to whether the contempt was intentional (2 Taylor, Law of Evidence, 10th ed., 
s. 1267). 

(p) 11. v. Stretch (1835), 3 Ad. & El. 503. 

(q) Thorpe v. Gisbourne (1825), 11 Moore (0. p.), 60 ; Barnes v. Williams (1832), 
1 Dowl. 615; Jacob v. Hunyate (1834), 1 Mood. & R. 445; Garden v. Creswell , 
supra ; Pitcher v. King (1815), 2 Dow. & L, 755; Marshall v. York, Newcastle 
and Berwick Bait Co. (1851), 11 0. B. 398. 
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and that his proper expenses were tendered to him (r) ; but it 
is not necessary that he should actually have* been called on his 
subpoena («). 

A witness summoned to give evidence in an inferior court can 
only be attached for failure to attend whero tho subpoena issued 
from the Crown Office (a). 

800 . With regard to the statutory penalty, a witness becomes 
liable, in the event of non-attendance (6), to forfeit £10 and pay 
such further recompense lo the person at whose instance the 
subpoena was served as the judge shall award (c) ; but this recom- 
pense must be assessed by the court out of which process issues, and 
not by the judge or jury at nisi prius (< d ). 

A more effectual remedy is by an action for damages against 
the witness, in which proof of actual damage caused by the 
witness’s non-attendance must bo given ( 0 ), and though it must be 
alleged that the defendant was a material witness in the cas e(/), 
and that he could and might have appeared (g), yet an averment 
that the plaintiff had a good 'cause of action (h), or that the absence 
of the defendant was the solo cause of the loss of the suit(i), is 
unnecessary. The action will lie even though the plaintiff himself 
withdrew the record at the trial, if he did so because of the absence 
of the defendant as a witness (fc). 

Sect. 4. — Oath and Affirmation . 

801 . Subject to the exceptions referred to below, no evidence is 
receivable in any kind of legal proceedings except such as is given 


(r) As to conduct money and expenses, see p. 583, ante . 

{«) Dixon v. Lee (1834), 3 Dowl. 259; 11. v. Fenn (1834), S Dowl. 546; 
Lamont v. Crook (1840), 0 M. & W. 615 ; Goff v. Mills (1844), 13 L. J. (q. b.) 
227. These cases are inconsistent with the earlier case of Malcolm v. Ray 
(1619), 3 Moore (o. P.), 222 ; compare R. y. Stretch (1835), 3 Ad. & El. 503. 

(a) R. v. Ring (1800), 8 Term Rep. 585 ; R. v. Room (1831), 3 Nev. & M. 
(K. B.) 725 (quarter sessions); R. v. Brownell (1834), 1 Ad. & El. 598; R. v. 
Greenaway (1845), 7 Q. 13. 126 (justices) ; R. v. Vickery (1848), 12 Q. 13. 478; 
compare if. v. Clement (1821), 4 13. & Aid. 218. 

(5) Stat. (1563) 5 Eliz. c, 9. The Btatute was made perpetual by the Statute 
Law Revision Act, 1863 (20 & 27 Viet* c. 125). As to county courts, see title 
County Courts, Vol. YIII., p. 530. 
fc) Stat. (1563) 5 Elia. c. 9, s. 62. 

(a) Pearson v. lies (1781), 2 Doug. (k. b.) 556. This procedure has 
accordingly fallen into disuse, ‘ 

(e) Coaling v. Coxe (1848), 6 Dow. & L. 399. 

\f YMasterlnati v. Judson (1832), 8 Bing. 224* Materiality on a single issue 
is sufficient ( Couling v Coxe,* supra), for the plaintiff may have lost his costs of 
that issue* ' 

- (gO 'Maunsellv . Ainsworth (1840) ? 8 Dowl. 869. It is not necessary to aver 
that the original subpoena was shown to the witness (MuHeit v. Hunt (1833), 
1 Or. & M. 752), or that he was called on his subpoena at the trial, if he was not 
in fact present ( Larrumt v. Crook (1840), 6 M. & W. 615). An action will also 
lie where the witness had contracted to appear, though not served with a 
subpoena (Yeatman v. bempsey (1860), 7 0. B. (n. s.) 628); 

(«) 'Masterman v. Judson , supra* 

ii) Davis Yr Lovell (1839), 6 M. & W. 678. 

W MtiMett i* Hunt, supfa; and see Needham v. Fraser (1845), 14 L. J, (c.,p.) 
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upon oath or affirmation (7). At common law the form of the oath 
is immaterial, provided that it is binding on the witness’s con- 
science’ll), Avheyther he be of Christian religion or not («}. . 

802. By the Oaths Act, 1909 (o), any oath may be adminis- 
tered and taken in the form and manner following : — The person 
taking the oath shall hold the New Testament, or in the case of 
a Jew, the Old Testament, in his uplifted hand, and shall say 
or repeat after the officer administering the oath the words “I 
swear by Almighty God that . . . followed by the words of the 
oath prescribed by law, and the officer must, unless the witness 
objects or is physically incapable of so taking it, administer the 
oath in that form and manner without question, provided that 
to a witness who is neither a Christian nor a Jew the oath is 
to be administered in any manner which was lawful prior to the 
passing of the Act (o). 

The fact that a witness has been sworn in a manner contrary to 
the custom of his religion is no ground for a new trial ; the witness, 
if he has sworn falsely, may be convicted of perjury (p).. 

803. A witness may object to be sworn on the ground that he has 
no roligious belief, or that the taking of ail oath is contrary to 
his religious belief, and may then be permitted to make a solemn 
declaration in lieu of an oath, which shall have the same force and 
effect in law as though the oath had been taken in the ordinary 
form (q). It is for the court to decide by questioning the witness 
whether he is entitled to take advantage of this provision (r), but 
where the witness has taken the oath without objection the fact 


(/) See R. v. Brazier (1779), 1 Leach, 199; A.-G . v. Bradlaugh (1883% 14 
Q. B. D. 667, C. A. 

(rn) Omycftund v. Barker (1744), 1 Atk. 21 ; Atcheson v. Everitt (1776), 1 Cowp. 
382 ; Edmonds v. Itowe(1824), lly. & M. 77 ; Maden y. Oatanach (1861), 7 H. & N. 
360 ; A.-G. v. Bradlaugh, supra; see also 1 & 2 Yict. o. 105, s. 1. There is 
no prescribed form of oath, but the usual form for Christians is as follows : 
“ The evidence which you shall givo between the parties [or between our 
Sovereign Lord tho King and the prisoner at the bar (felonies), or between 
our Sovereign Lord the lung and the defendant (misdemeanours) ] shall be the 
truth, the whole truth, and nothing but the truth, so help you God,” the witness 
holding the Gospels, or the whole of the New Testament, in his naked hand. 
Eor variations of this mothod of swearing, which have been held good, see Colt 
v. Dutton (1657), 2 Sid. 6, cited Willes, 553 ; 11. y. Love (1651), 5 State Tr. 43, 
113. As to persons empoworod to administer oaths, see Evidence Act, 1851 
(14 & 15 Yict. c. 99), e. 16) ; Bankruptcy Act, 1883 (46 & 47 Yict. c. 52), 
Sched. IT., r. 26; R. S. C., Ord. 37, r. 19 ; Ord. 55, rr. 16, 17 ; Ord. 61, r. 5; 
Ord. 65, r. 27 ; 2 Taylor, Law of Evidence, lOfch ed., s. 1386. 

(n) Omychvnd v. Barter, supra, tho witness saying “ I do swear by Almighty 
God etc.” ; soe It. v. Morgan fl764), 1 Leach, 54 (Mohammedan); It . y. Gilliam 
(1795), 1 Esp. 285 (converted Jew); it. v. Entrehman (1842)rOar. & M. 248 
(Chinaman). 

(o) 9 Edw. 7, c. 39. . , , 

(«) Sells y. Hoare (1822), 3 Brod, & Bing. 232. 

\q) Oaths Act, 1888 (51 ,& 52 Yict. c. 46), e. 1. Prior to the, Oaths Act, 1888, 
it was a rule of the common law that .persons of *io religious 'belief were 
incompetent as witnesses, being incapable of acknowledging, the origination of 
an oath. See Maden v. Oatanach, supra ; 4.-G. v. Bradlaugh, supra; Hash v. 
Ali Khan (1892), 8 T. L. R. 444, C. A. 

(r) It. y. Moore (1892), 61 L. J. (m. C.) $0, 0. C. E. 
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that he had at the time no religious belief is not to affect its validity 
in any way (a). 

A witness may, at his own desire, be sworn .in the Scottish 
manner with uplifted hand, instead of in the ordinary form (6). 

A special form of affirmation lias long heon permitted to members 
of the religious bodies of Quakers and Moravians (c), and even to 
persons who have ceased to belong to these bodies, but retain their 
views as to the unlawfulness of oaths (<l). 

With regard to certain oaths required to bo taken out of court 
and such voluntary declarations as may be required in confirmation 
of written instruments, proofs of debts, or other mattors, all porsons 
may, by the Statutory Declarations Act, 1835 (c), make a solemn 
declaration in place of an oath (/). 

804 . A juryman ( g ) or a judge (at any rate if he is not the solo 
judge trying the case (JO), must he sworn before he can give evidence 
of any matter which is within his knowledge; and the rule is said 
to extend to the Sovereign himself (i). 

805 . A barrister is permitted to make a statement from the 
bar without being sworn on any matter within his knowledge in 


(a) Oaths Act, 1888 (51 & 52 Viol. c. 46), s. 3. 

(b) Ibid., s. 5; and see Rabat v. Bi-rrk (1008), 72 J. P. 106. This Act obviates 
the necessity of a corporal oath which is an oath ratified by coipornlly touching 
a sacred object. The form of Scottish oath is as follows : “ I swear by Almighty 
God as I shall answer to God at. the great Day of Judgment that etc*/’ (soo 
circular of the Homo Secretary, May 31st, 1803). For earlier cases of Scottish 
oaths, see R. v. Mildrone (1786), 1 Leach, 412; B. v. Walker (1788), 1 Leach, 
498 : Mee v . Reid (1700), Peake, 33 [23]. 

(c; Quakers and Moravians Act, 1833 (3 & 4 Will. 4, c. 40). The form is : 
41 1, A. B., being one of tho people called Quakers far one of tho persuasion of 
the people called Quakers, or of tho United Brethren called Moravians), do 
solemnly, sincerely and truly declare and affirm that etc.” (s. 1). 

(d) Quakers and Moravians Act, 1S38 (1 & 2 Viet. c. 77) ; this Act was parsed 
in consequence of the decision in R. v. Doran (1838), 2 Mood. 0. C. 37. 
The form is : “ I, A. B., having been one of the people called Quakors, and 
entertaining conscientious objections to the taking of an oath, do sdomnly 
etc.” 

U) 5 & 6 Will. 4, c. 62. 

(/) Ibid., ss. 4, 18, 20. Tho form is: “ I, A. 13. of . . . do solemnly and 
sincerely affirm etc.,” and the form in lieu of jurat is “ affirmed at . . . this . . . 
day of . . . before mo. . . .” 

(ft) B. v. Rosser (1S36), 7 C. & P. 648; Manley v. Shaw (1840), Car. & M, 
361. 

(h) R. v. Anderson (1680), 7 State Tr. 811; llur pur shad v. Sheo Dual (1876), 
L. R. 3 Ind. App. 259. 

(?) Soo Abignye v. Clifton (1611), Hob. 213, whore a certificate of the 
Sovereign was received in place of an affidavit; it may bo doubted whetlior 
this would bo followed at the pres-ont day. There is no" process known to the 
law by which the Sovereign could bo summoned as a witness if he -did not 
choose to come. For a case concerning tho evidence not on oath of tho Lord 
Lieutenant of Ireland, in Ireland, see Birch v. Somerville (1852), 2 I. C. L. R. 
243. Though a peer when sitting in the House of Lords on the trial of a fellow 
peer for felony gives hre verdict upon his honour, not upon oath, yet in an 
ordinary court he stands on the same footing as any other of the King's 
subjects (Meers (Sir T.) y. Stourton (Lord) (1711), 1 P. Wms. 146) ; see also 
title Constitutional Law, Vol. VI., p. 373. 
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connection with the case, as, for example, when a question of his 
authority to enter into a compromise has arisen (k). 

> 

Sect. 5. — Ordering out of Court, 


Shot. 4. . 
Oath and 
Afflnnatl6n. 


806. Ab any time during the course of a trial, and on the Power to 
application of either party (Z), the judge may order witnesses in 01 '.^ er 
the case to leave the court (nt). The power of doing so is discretionary & court* ° Ut 
in the judge, and is not a matter of right so far as the parties are Atdiocreti 
concerned («) ; and an application, for example, to order a witness of judge. ° n 
out of court during the reading of an affidavit, which he has already 
seen, will not be granted (o). 

There is some little doubt as to whether this power extends to Parties 
the exclusion of parties in the case themselves (p), but the hotter excluded in 
opinion would seem to be that, though parties may now give e ? ce P tlona l 
evidence on their own behalf, a judge, while lie may have the power, stances! 
would only be justified in excluding them in exceptional circum- 
stances (a). In criminal trials, howevor, a prosecutor is entitled to 
remain in court only in his capacity ae prosecutor, and if he is a 
witness also ho may be ordered to retire (b). 

A solicitor in the case, though a witness, is usually permitted Legal 
to remain it his presence is necessary for the purpose of instructing adviser 
counsel or the liko(e); and it is the usual praclico for witnesses ^ low . edto 
who are called to give expert evidence, and not to speak to 
facts only, to be allowed to remain even though other witnesses witnesses, 
are excluded (d). 

Refusal to leave the court when ordered is a contempt of court and Refusal to 
punishable accordingly (<?), but the witness is not thereby rendered leave is 
incompetent, though the judge may direct the jury that the weight contem Pk 


(/c) Soo title Barristers, Vol. IJ., p. 300. 

(i) Southey v. Nush (1837), 7 0. & P. 032. 

{in) So also an examiner (Re Western of Canada Oil , Lands and Works Co, 
(1877), 6 Ch. ]). 109) ; soo p. 617, post 

(n) ft, v. Murphy (1S37), 8 0. & P. 297, 307 ; Sdfe v. Isaacson (1858), l F. & F. 
194. Southey v. Nash, supra, can no longer be regarded as correctly stating 
the law on this point. 

(o) Penniman v. Ilill, Ildl v. Penniman (IS76), 24 W. R. 215. As to exclusion 
by an arbitrator, soo lie llaiglis Estate , Ilaiyh v. Ilaiyh (1862), 31 L. J. (on.) 
420. 

(p) Char nock v. Dcwwgs (1853), 3 Oar. & Kir. 378; Outram v. Outram , H877] 
W. N. 75. 

(a) Soo 2 Taylor, Law of Evidence, 10th ed., s. 1400, wliero it is also pointed 
out that under R. S. C., Ord. 37, r. 11, a commissioner or special examiner must 
permit parties to bo present through the examination, even though they are 
themselves witnesses; see also Selfo v. Isaacson, supra . Ab to examination by 
a commissioner or a special examiner, seo p. 609, post. 

(b) R v. Newman (1852), Oar. & Kir. 252. 

(c) Pomeroy v. Baddelcy (1826), Ry. & M. 430 ; Everett v. Lowdham (1831), 
5 O. & P. 91 • Be Auyhtie , Ex parte Dugard (1835), 4 Deae. & Ch. 524 (petitioner 
in bankruptcy, who was also assignee, allowed to remain as being in position 
of solicitor in the cause, and his prosenoe likely to be necessary for proper 
conduct of case). 

(d) Roscoe, Criminal Evidence, 13th ed., 114 ; 2 Taylor, Law of Evidence, 10th 
od., s. 1400. 

(c) Chandler v. Horne (1842), 2 Mood. & R, 423 ; Cohbelt v. Hudson (1852), 1 

a & b. ii. 
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to be attached to his evidence is diminished (/). The rule formerly 
was that it was in the discretion of the judge whether his evidence 
was admitted or not (<7), while in revenue cases in. the Exchequer it 
was wholly rejected (h ) ; but though there are no recent decisions 
on the latter point, it is probable that at the present time the 
practice in revenue cases would be assimilated to that in ordinary 
trials (i). 

"Whenever it is reasonably clear that justice cannot be done 
unless a case is heard in private, the court, by reason of its 
inherent jurisdiction, has power to order that it be heard in 
camera ( k ). 

Sect. 6. — Examination in Chief , Cross-examination , and Re- 
examination . 

Sub-Seot. 1. — Leading Questions. 

807. A witness is examined in chief by or on behalf of the parly 
for whom ho is called to give evidence (/). 

Leading questions, that is to say, questions which by their 
form suggest the answer which it is desired that the witness 
shall give(m), are not permissible in an examination in chief (n). 
A question couched in an alternative form is not necessarily 
a leading question (o), and the rule has always been relaxed 
where evidence is being given of facts about which no dispute 
can possibly arise, or which are merely formal and in the 
nature of an introduction to the rest of the evidence which the 
witness proposes to give ; such, for example, as his name, address, 
and calling (p). So, too, a witness’s mind may be directed 
to a particular topic on which it is desired to examine him by a 
preliminary leading question (q), the limit of this indulgence 


(/) Cook v. Nethercote (1835), 6 C. & P. 741 ; Chandler y. Horne 
(1842), 2 Mood. & R. 423. 

(g) Parlcer v. M' William (1830), 6 Bing, G83; Beamon v. Ellice (1831), 4 0. 
& P. 585; Thomas v. David (1836), 7 C. & P, 350. In R. y. Colley and Sweet 
(1829), Mood. & M. 329, it was said to “ depend on circumstances/’ 

(h) A.-Q. v. Bulpit (1821), 9 Price, 4 ; Darker y. M* William, supra; Thomas 
v. David , supra . 

(i) See 2 Taylor, Law of Evidenco, 10th ed., s. 1401. 

(k) D. y. D. f D . v. D. and (7., [1903] P. 144; Mellor v. Thompson (1885), 31 
Ch. D. 55, C. A. ; Malan v. Young (1889), 6 T. L. R. 38 ; Yearly Practice of 
tlie Supreme Court, 1911, Vol. I., p. 462 ; see title Practice and Procedure. 

( l ) See p. 600, post, as to impeaching credit of witness, and occasions when 
it is permitted to a party to cross-examine his own witnoss. 

Cm) Nicholls v. Dowding and Kemp (1815), 1 Stark. 81. 

(n) Ibid.; Lincoln y. Wright (1859), 28 L. J. (cu.) 705, 0. A. ; Gregory v. 
Marychurch (1850), 19 L. J. (oh.) 289. 

(o) Rowe v. Brenton (1828), 3 Man. & Ry. (k. b*) 133, 212. 

\p) Nicholls v. Dowding and Kemp , supra. 

(q) Courteen v. Towse (1807), 1 Camp. 43 ; Acerro v. Petroni (1815), 1 Stark. 
100 \ Edmonds y. Walter (1820), 3 Stark. 7. So, also, a witness’s attention may 
do directed to an individual m court for the purpose of identifying him (It. y, 
Watson (1817), 2 Stark. 116, 128; R. v. Berenger (1814), 3 M. & S. 67, cited 2 
Stark. 129, n. A witifess called to explain ancient records may be asked to 
etato the result of hie examination of them, and may then be cross-examined 
on thorn in detail (Rowe v. Brenton. supra). As to proving a custom, see Curtis 
v. Peek (1864), 13 W, R. 230. 
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being, a matter of discretion for the judge (r). But even if the 
question is one which contravenes the rules of evidence the 
witness ’is bound to answer, unless objection is taken to its 
admissibility ( s ). 

A witness may, in general, give evidence only on matters of fact, 
and not on matters of his opinion or belief [t). 

Suii-Sect. 2 . — lie freshing Memory. 

808 . A witness is permitted to refresh his memory (a) in the 
course of his evidence by reference to documents or memoranda. 
By doing so he does not make them evidence (b); and it is, indeed, 
immaterial that they would not in fact be admissible in evidence if 
tendered as such (c). 

But the document or memorandum must have been made by 
the witness contemporaneously with the facts about which he 
is testifying, or shortly afterwards, while the facts were still 
fresh in his memory (d), or, if not made by him personally, 
must have been made in his presence or assented to or checked 
by him (<?)> 


(r) 8co Bast in y. Carew (1824), By. & M. 127. 

Ex- parte Fernandez (1881), 10 0. B. (n. S.) 3. 

\t) Soo p. 479, ante, and p. 607, post, as to evidence of opinion and expert 
evidence. 

(a) But from early times ho has never been permitted to give tho wholo of 
his evidence from writing [Anon. (17cm), Amb. 252). 

(b) Kensington v. Inglis (1807), 8 East, 273, 289; Alcoek v. Royal Exchange 
Assurance Co. (1849), 13 Q. B. 292 ; Payne v. lbbntson (1858), 27 L. J. (ex.) 341. 
A deposition taken before justices must bo put in ovidonce if it is sought 
to contradict a witness for the prosecution by reference to it at the trial on 
behalf of the prisoner [R. v. Ford (1851), 5 Cox, C. C. 184, C. C. It.) ; scats, if it is 
used to refresh tho memory of a witness on behalf of tho prosecution ( li . v. 
Williams (1853), 6 Cox, 0. 0. 343). 

(c) E.g., an unstamped receipt [Jacob v. Lindsay (1801), 1 East, 460; Oalt 
v. Howard (1820), 3 Stark. 3; Maugham v. Hubbard (1828), 8 B. & C. 14; 
compare Bolton (Lord) v. Tomlin (1830), 5 Ad. & El. 856 (lease not complying 
with Statute of Frauds) ). 

(d) Seo Kingston's [Duchess) Case (1776), 20 State Tr. .537 ; 2 Smith, L. C., 
llthed., 731 ; Kensington v. Jnglis, eiqwa; Jones v. Stroud (1825), 2 0. & P, 
196; Hill v. Barry (1812), 7 Jur. 10; and compare Whitfield v. Aland (1849), 
2 Car. & Kir. 10i5. Whore a witness has taken notes of a conversation it 
is not necessary that they should be a verbatim report, provided they 
substantially reproduce what was said [R. v. O'Connell (1844), Armstrong & 
Trevor, 163). 

(e) Hiscox y. Batchellor (1867), 15 L. T. 543 ; Rambert v. Cohen (1802), 4 Esp. 
213 (receipt which witness saw given when money was paid); Burrough v. 
Martin (1800), 2 Camp. 112 (log book examined by witness from time to time 
shortly after events therein recorded) ; seo also Anderson v. Whalley (1852), 3 
Car. & Kir. 54; Burton v, Plummer (1834), 2 Ad. & El. 341 (entries copied 
daily from waste -book to ledger and checked by witness) ,* Bolton {Lord) v. 
Tomlin, supra (document assented to in witness's presence) ; Smith v. Morgan 

n , 2 Mood. & K. 257 (deposition signed by witness after examination 
mmiesioner of bankruptcy), following Vaughan v,. Martin (1796), 1 Esp. 
440 ; see also Wood v. Cooper (1845), 1 Car. & Kir. 645); Dyer v. Best (1866), 
4 II. & C. 189 (witness who had read in newspaper shortly afterwards report 
of proceedings at which he had boon present allowed to refer to newspaper 
to refresh his memory as to date of proceedings); B . v. Mullins (1848), 


Sect, 6. 
Examina- 
tion in 
Chief, 
Cross- 
examina- 
tion, and 
Re-examina- 
tion. 

Reference 
to papers. 


What papers 
may be 
referred to. 



596 


Evidence. 


Scot. 6. 

Examina- 
tion in 
Chief, 
Cross- 
examina- 
tion, and 
Be-examina- 
tion. 

What copies 
may be 
referred to. 


Documents 
must be 
produced 
at trial. 


Documents made with a view to subsequently giving testimony 
therefrom cannot be referred to (/). 

Documents may be read over to a witness who ,has become blind 
to refresh his memory ( ij ). 

It is apprehended that copies of documents may not be used to 
refresh the memory unless tho original bo lost or destroyed, or 
cannot for some sufficient reason be produced (h) } and it is in every 
case necessary that the witness should be able to swear positively 
to the accuracy of the copy ( i ). 

It is not, however, necessary that the witness should have any 
independent recollection of tho facts to which he testifies and of 
which he seeks to refresh his memory, apart from the document to 
which he refers (/;). 

809. The document from which memory is refreshed must bo 
produced at the trial in every case in which the witness has no 
independent recollection of tho facts (l), and it is customary (though 
not necessary) to produce it in all cases, in order that the witness 
may bo cross-examined upon* it, if thought desirable, by tho other 
party (m), ^ho may not, however, look at those parts of tho 
document which have not been used by tiie witness for tho purpose 


3 Cox, 0. C. 52(5 (reports dictatod by witness and afterwards read over and 
signed by him); R. v. Langton (187(5), 2 Q. B. 1). 296, 0. C. R (time-shoot 
used every week by witness in paying wages) ; It. v. Dexter, Laidler v. Coates 
(1899), 19 Cox, C. C. 361 (transcript of shorthand notes ruado by clerk and 
afterwards read over to witness). A witness may not refresh liis memory by 
referring to proceedings in another court ( llalliday v. Ilolijale (1867), 17 L. T. 
18). In Lawes v. Reed (1835), 2 Lew. C. 0. 152, a witness was allowed to refresh 
hisi> memory from notes made by counsol on his brief ; svd guarc. 

(/) Anon. (1753), cited by Lord Kenyon, C.J., in Doe d. Churchy. Perkins 
(1790), 3 Term Hep. 749, 752; Jones v. *S troud (1825), 2 0. & P. 196 ; Stein- 
heller v. Newton (1838), 9 C. & P. 313 ; lie Sanders , Ex •parte Wagstaff, Buyer v. 
Wagstaff (1844), 13 L. J. (cil.) 161. 

(g) Catt v. Howard (1820), 3 Stark. 3. 

(h) See Burton v. Plummer (1834), 2 Ad. & El. 341 ; comparo i7b;*e0 v. Stroud t 
supra (copy made six months after original not permitted to bo used, 
though original illegible). Soo aJso Homey. MacKenzie (1839), 6 01. & Pin. 
628, H. L. (report of surveyor compiled from original notes) ; Tophamy. M'Qreyar 
(1844), 1 Car. & Kir. 320 (extract from newspaper, original MS. being lost). 
Tanner v. Taylor (1756), cited by Duller, J., in Doe d. Church v. Perkins, supra , 
at p. 754 (and see 1 Low. C. 0. 101), can scarcely stand in face of the later 
decisions. 

(i) See Tallot de Malahide (Lord) v. Cusack (1864), 17 I. 0. L. R. 213; and 
compare Doe d. Church v. Perkins , supra ; R. v. St. Martin's, Leicester (Inhabi- 
tants) (1834), 2 Ad. & El. 210, 215; Beech v» Jones (1848), 5 0. R 696 ; Alcock 
V. Royal Exchange Assurance Co. (1849), 13 Q. B. 292. 

(7c) Haig v. Newton (1817), 6 South Carolina Reports, 423 ; It. y. St. Marlin's , 
Leicester (Inhabitants), supra; Topham v. M { Gregor , supra . In Dupuy y. 
Trueman (1843), 2 Y. & C. Ch. Gas. 341, and Cator v. Croydon Canal Co. 
(1841), 4 x. & C. (ex.) 405, affirmed (1843), 13 L. J. (CH.) 89, the witness 
was not permitted to state his belief that certain transactions (of which he had 
no other knowledge) took place, by reason of the presence of entries in account 
books, but it seems doubtful whether in any case he could have spoken to the 
transactions of his own knowledge. 

(l) Howard v. Canfield (1836), 5 Dowl. 417 ; Beech y. Janes , supra. 

(m) Kensington y. Ingin (1807), 8 East, 273 ; Sinclair v. Stevenson (1824), 

1 0. & P. 582 ; Loyd y. Ft ten field (1826), 2 0. P. 326 ; Burton v. Plummer 
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of assisting his memory (n). If, in fact, the other party go farther, 
and cross-examino on other parts of the document, ho makes it 
evidence hi the ca,se(o), but otherwise he does not (p). But he 
may not see the document at all, where the witness is in fact 
unable to refresh his memory even with its assistance, or where it 
is used only for the purpose of enabling a witness to identify hand- 
writing (< 2 ), except for purposes of subsequent recognition or 
re-examination as to the kuudwriting (/•), and therefore, if he does 
more, he makes it his own ovidenco (s). 

Sub-Sect. 3. — Cross-examination . 

810. The cross-examination of a witness (unless postponed by 
leave of the judge) follows immediately upon the examination in 
chief (t), and evidence in chief is of little or no value until sifted by 
the process of cross-examination (a). A witness, once sworn (b) in 
a proceeding in the High Court, is liable to be cross-examined, even 
though he has not given evidence or been asked any questions in 
chief (c), unless he lias boon called by mistake arid not examined in 
consequence of the mistake being discovered (d). 

Where, however, a witness is with the consent of tho parties (e) 
called and examined by the judge, and not by either of the parties, 
he cannot be cross-examined save at the judge’s discretion (/); and 

(1834), 2 Ad. & El. 341 ; Dupuy v. Trueman (1843), 2 Y. & C. Oh. Gas. 
341. 

(n) Burgess v. Bennett (1872), 20 W. It. 720. 

(o) Gregory v. Tavcrnor (1833), 0 0. & F. 280; Steven3 v. Foster (1833), 
C 0. & P. 289 ; Calvert v. Flower (183(3), 7 0. & l\ 386. 

(p) 11. v. Ramsden (1827), 2 C. & P. 603; Payne v. Ibbutsun (1858), 27 L. J. 
(ex.) 341. 

(q) Sinclair v. Stevenson (1824), 1 C. it P. 582; Russell v. Rider (1834), Q 
C. & P. 416. 

(r) Holland v. Reeves (1835), 7 C. & P. 3G ; R. v. Buncombe (1S38), 8 C. & P. 
3G9 ; Peek v. Peck (1870), 21 L. T. G70. 

(,s) Palmer v. Maclear (185v8), 1 Sw. & Tr. 110. 

(/) Bcatagh v. Bcatagh (1824), Hog. 08. As to cross-examination of a witnoss 
hy the party calling him, see p. GOO, post. 

(а) See Allen v. Allen , [1804] P. 24S, 253, 0. A. 

(б) Davis y. Dale (1830), 4 C. & P. 335 ; Summers y. Moseley (1834), 3 L. J. 
(ex.) 128 (witness only called to produce document on subpoena duces tecum); 
Perry v. Gibson (1834), 1 Ad. & El. 48 ; Griffith v. L until, Griffith y. Ricketts 
(1849), 19 L. J. (on.) 309. So, too, in tho High Court, a witness who has mado 
an affidavit which has been filed as evidence may be cross-examined, though it 
bo subsequently withdrawn {Re Quartz Ilill etc. Co., Ex parte Young (1882), 21 
Oh. J). 642, 0. A., following Clarke v. Law (1855), 2 JL & J. 28) ; but not so in 
tho Court of Bankruptcy {Re Oitaway, Ex parte Child (1882), 20 Ch. I). 120, 
G. A.). 

(c) Phillips v. Middlesex Sheriff' (1795), 1 Esp. 355; Heed v. James (1815), 1 
Stark. 132; R. V. Brook (1810)! 2 Stark. 472; Wood v. Mackinson (1840), 2 
Mood. & K. 273; Newtonv. Belcher (1848), 18 L. J. (q. b.) 53. 

{(1) Clifford v. Hunter (1827), 3 C. & P. 16 (wrong witness called owing to a 
mistake in name) ; Rush v. Smith (1S34), 3 E. J. (ex.) 355 ; Wood v. Maclcinson , 
supra (witness called by counsel’s mistake). 

(«) Neither a judge nor an arbitrator has any light to call a witness in a civil 
action without the consent of the parties {Re Enoch and Zaretsky, Bock <fc Coda 
Arbitration , [1910] 1 K. B. 327, 0. A.). 

(/) Coulson v. Disboroughy [1894] 2 Q. B. 310, 0. A. An to the cross- 
examination of witnesses called to give evidence as to a company in liquidation, 
see Re Greys Brewery Co, (1883), 26 Ch. D. 400. 
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it seems that a witness oannot be cross-examined where the judge 
has stopped the examination in chief after a single immaterial 
question has been put and answered (i g ). 

A defendant may cross-examine his co-defendant (A), or any of his 
co-defendant’s witnesses (i), if his co-defendant’s interest is hostile 
to his own ( j). 

811. The more rigid rules governing the examination in chief 
are relaxed in the case of cross-examination, and leading questions 
may freely be asked, and must be answered ( k ), though it is not 
permissible to put the actual words into the witness’s mouth for him 
to repeat (Z), or to mislead him by false assumptions or actual mis- 
statements (?7i). Provided the questions are relevant to the matters 
in issue (u), they need not be confined to the subject-matter of the 
evidence already given by the witness in chief (o) ; and it seems 
that where one party has examined a witness in chief, who is after- 
wards called by the other party as liis own witness, he is, nevertheless, 
liable to be cross-examined by the party who first called him (p). 

Not only questions which are relevant to the actual issues in the 
case, but any question tending to impeach the credit or veracity of 
the witness may be asked in cross-examination, for this is a 
material consideration in weighing the value to be placed upon his 
evidence (q). During the progress of the cross-examination the 
judge may always disallow questions which appear to him to be 
vexatious, and not relevant to any matter proper to be inquired 
into in the case before him (r), and in certain classes of cases 


(g) Creevy y. Carr (1835), 7 0. & P. 64, sed quaere ; although the judge iu 
reiusing leave to cross-oxaimno is reported to have said that he stopped the 
witness's evidence, yet tho report itself seems to show that counsel closed his 
case voluntarily after ashing the one question. 

(h) Allen v. Allen, [1894] P. 248. 

(i) Lord v. Colvin (1855), 3 Drew. 222; fl. v. Ifudwen, [1902] 1 K. B. 882, 
0. C. R. 

(./) Dun hill v. Dunhill (1894), 29 L. «T. IT. C. 308. 

(h) Parkin y. Moon (183G), 7 C. & P. 408. 

(l) It . v. Hardy (1794), 24 State Tr. 199, jjer Bulleii, J., at p. 755. 

(m) See Starkie on Pvidonce, 4th ed., 197, citing Hill y. Coombe (1818) ; 
Handley y. Ward (1818). 

(n) ilaiyh v. Belcher (1830), 7 0. & P. 389 ; Tennant y. Hamilton (1839), 7 
Cl. & Pin. 122, II. L. ; Lever Co. v. Goodwin Brothers, [1887] W. N. 107 ; 
hut counsel may undertake to show by subsequent evidence that questions 
apparently irrelevant are not so in fact {Ilaiyh v. Belcher , supra). 

(o) Morgan v. Brydycs (1818), 2 Stark. 314; Berwick Corporation v. Murray 
(1850), 19 L. J. (cir.) 281. . This is the better opinion, and represents existing 
practice, but there are decisions the other way ; see Ely ( Dean and Chapter \ v. 
Stewart (1740), 2 Atk. 44 ; Be Woodfine , Thompson v. Woodfine (1878), 47 L. J. 
(oil) 832. In this case the judge directed defendant, who was counter-claiming, 
to recall plaintiff as his own witness, and not to cross-examine him on the 
matters raised by the counter-claim). 

(p) Lord v. Colvin, supra ; see, contra , however, in Dickinson v. Shee (1801), 
4 lisp. 67. 

(qj As to impeaching credit of witness, see p. 600, post. 

(rj See R. S. 0., Qrd. 86, r. 38. The R. S. C. only apply to High Court pro- 
ceedings, but this rule is probably no more than declaratory of the discretion 
which the court has always and of necessity possessed (compare Be Mundell, 
Fenton v. Qumberlege (1883), 48 L. T. 776), and the principle which it lays down 
would doubtless be adopted by every kind of tribunal in this country. 
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cross-examination is limited in accordance with definite rules o! 
practice (s). 

4 a Sou-Shot. 4.— if e-examination. 

812. On the. conclusion of the cross-examination, a witness 
may be re-examined on behalf of the party for whom he has given 
evidence in chief for the purpose of explaining any part of his 
evidence given during cross-examination which is capable of being 
construed, unfavourably to his own side (t) ; but no questions may 
be asked ‘in re-examination which introduce wholly new matters (u). 
Where, however, questions asked in cross-examination let in 
evidence which would not have been admissible in chief, the 
witness may be re-examined upon it (a). 

Sub-Sect. 5. — Farther Evidence . 

813. The judge may (but in a civil case not without the consent 
of the parties ( b ) ) call any witness whose evidence he thinks likely 
to elucidate the truth (c), or may recall any witnees who has already 
given evidence to ask him further questions (d) ; and questions 
may bo put by the jury to a witness (<’). The parties themselves 
can only recall a witness at the discretion of the judge (/). 

Leave will bo given to a party, oven after his own case is closed, 
to call fresh evidence when ho has been taken by surprise in the 
course of his opponent’s conduct of his own case (J). 
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(«) E.g., in cross-examination upon an account, notice of the items to which 
cross-examination will he dirocted must bo given [Bates v. Eley (1876), 1 Ch. IX 
473), and must specify tho points and not only the items (Arthur v. Dudgeon 
(1872), L. It. 15 Eq. 102), and in the winding up of a, company contributoms 
are limited in their cross-examination of a person claiming to bo a creditor to 
matters referred to in the affidavit in support of his claim (Be Brampton and 
Longtoum Rail. Co. (1871), L. R. 11 Eq. 428). 

(; t ) See The Queen's Case (1820), 2 JBrod. & Bing. 284, 297, II. L. ; Dicas v. 
Brougham (Lord) (1833), 6 C. & P. 249 ; ll v. St. George (1840), 9 0. & P. 483, 
488 ; Dunn v. Aslett (1838), 2 Mood. & R. 122. 

(u) The Queen's Case , supra (witness cross-oxamined as to whether he had not 
stated that he was to bo one of the wilnosses to tho prosecution can only he 
asked what induced him to make the statement) ; Divas v. Brougham (Lord), 
supra (witness admitting in cross-examination a convorsaiion with defendant 
may be re-examined as to whole of conversation ; serve, if he denies that ho 
had any such conversation at all) ; Prince v. Samo (1838), 7 Ad. & El. 627 (if 
cross-oxamined as to a particular statement only, witness may not bo re- 
examined on other statements in somo conversation unconnected with the ono 
spoken to). 

(а) Blewctt v. Tregonning (1835), 5 Nov. & M. (k. b.) 308. 

(б) See p. 597, note (e), ante . In a criminal case if neithor the prosecutor nor 
the prisoner puts in the depositions the judge may direct the attention of the 
jury to them as qualifying the other evidence ( R . v. Garner (1890), 54 J. P, 424). 

(c) The Queen's Case , supra ; B. v. CUburn (1898), 62 J. P. 232; Bevan v. 
McMahon (1859), 28 L. J. (p. & m.) 40; Budd v. Davison (1881), 29 W. R. 192 ; 
Coulson v. Dishorough , [1894] 2 Q. B. 316, O. A. 

(d) R. v. Remnant (1807), Russ. & lly. 136; R. v. Watson (1834), 6 0. & P. 

653 : Middleton v. Burned (1849), 4 Exch. 241, , 

(e) R. v. Tallyman , [1896] 2 Q. B. 167, 177, C. C. R. 

(f) Catllin v. Barker (1847), 5 C. B. 201; Adams v. Bankart (1835), 1 

Ur.'M. &R. 681. , , 

(q) Bigsby v. Dickinson (1870), 4 Oh. D. 24, 0. A. The plaintiff will not 
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Sect. 7. — Impeaching Credit of Witness . 

Sub-Seot. 1. — Of Party's own Witness. , 

f 

814. In certain circumstances a party is permitted to cross- 
examine or contradict a witness whom he has himself called. 

A party producing a witness is not allowed (ft) to impeach 
his credit by general evidence of bad character (/), but if in the 
opinion of the judge the witness prove adverse, the party calling 
him may contradict him by other ovidence, or by leave of the 
judge prove that the witness has, at other times, made a state- 
ment inconsistent with his present testimony. Before giving 
proof of this the circumstances of the alleged statement (sufficient 
to designate the particular occasion) must be mentioned to the 
witnoss, and he must then be asked whether or not he made the 
statement (ft). 

By an “adverse” witness is meant one who is hostile to the 
party calling him (l), and who, by his manner of giving evidence, 
shows that he is "not desirous of telling tho court the truth (m). 
Whether he shows himsel'f so hostile as to justify his cross- 
examination by the party calling him is a matter for the discretion 
of the judgo ( n), and this is so oven where a party calls a witness 
who must of necesrsity bo adverse to him, as, for example, his 
opponent in the case (<>). 

The better opinion is that where a party contradicts his own 


usually be allowed to call defendant as a witness al'lcr the case of tho latter is 
closed, unless there has been a representation that defendant would bo called to 
support his own case (Darker r . Furlong , [1891] 2 Ch. 172). As to calling 
farther evidence, see. also title Practice and Procedure. 

(h) Criminal Procedure Act, IMG.) (28 & 29 Viet. c. 18), s. 3 ; replacing tho 
Common Law Procedure Act, 1854 (17 & 18 Viet. e. 125), s. 22, which was finally 
repealed by tho Statute Law Eo vision Act, 1892 (55 & 50 Viet. c. 19). 

(i) This was the existing law ( Fiver v. Ambrose (1825), 3 B. & 0. 740). 

(k) Criminal Procedure Act, 1.805 (28 & 29 Viet. c. IS), s. 3. S. 1 of tho Act 
applies tho rulo to mil as well as to criminal cases. Tho doubt in tho earlier 
decisions had been as to the right to piovo prior inconsistent statements; tho 
right to contradict on relevant Lids was not disputed (see Ewer v. Ambrose , 
supra ; Wright v. Beckett (1834), 1 Mood, <& E. 414; Dunn v. Aslctt (1838), 2 
Mood. & E. 122; Holdsworth v. Dartmouth Corporation (1838), 2 Mood. & E. 
153; Winter v. Butt (1841), 2 Mood. E. 357 ; Melhuish v. (Jollier (1850). 15 
Q. B. 878). 

(Z) Qreenovgh v. Eccles (1S59), 5 0. B. (n. s.) 780. It lias boon said that where 
a party calls two equally credible witnesses who contradict each other it is not 
open to him to discredit one and accredit the othor (Simmer v. John Brown tfc 
Co. (1909), 25 T. L. E. 745). 

(m) Coles v. Coles and Brown (1800), L. E. 1 P. & D. 70. Son also Parkin v. 
Mom (1836), 7 0. & P. 408 ; 11. v. Ball (1839), 8 C. & P. 745; II. v. Murphy 
(1837), 8 C, & P. 297 ; Dear v. Knight (1859), 1 P. & F. 433. 

(n) Ohlsen v. Tcrrero (1874), 10 Ch. App. 127; Rice v. Howard (1886), 10 
Q. B. D. 681 ; Price v. Manning (1889), 42 Ch. I). 372, 0. A., disapproving a 
dictum of Best, C.J., to tho contrary, in Clarke v. Saffery (1824), Ey. & Mi. 
126. 

(©) Price v. Manning , supra . AVhero a witness gave evidence contradicting 
his proof ho was treated as hostile ( Amstcll v. Alexander (1867), 10 L. T. 830 ; 
contrast Heed v. King (1879), 30 L. T. 299; and see Pound v. Wilson (1865), 4 
F. & F. 301 ; Jackson v. Thomason (1862), 31 L. J, (q. b.) 11, differently reported 
1 B. & S. 745). 
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witness on one part of his evidence he does not thereby throw over 
all the witness's evidence, though its value may be impaired in the 
eyes of the jury (p). 


Sub-Sect. 2.-0/ Opponent 's Witness. 

815 . In the course of cross-examination a witness may be asked 
any question tending to impeach his character or credit, but unless 
such questions not only affect the credit of the witness, but are also 
relevant to the mattors actually in issue in the case, the witness's 
answers are conclusive, and cannot be contradicted by other 
evidence (q), save in the cases referred to below. It is often a 
matter of some difficulty to decide whether a question relating to a 
witness's character is at the same time relevant to the issue before 
the court. Thus, on a charge of rape the prosecutrix may be 
contradicted if she denies previous connection with the prisoner, for 
ihat may bo material on the question of consent in the case under 
investigation (r); but her answer is conclusive if she denies con- 
nection with otlior men, for in that case^ the question only goes to 
her character and credit (s). There are," also, certain limits which 
must be determined by the discretion of the judge to the questions 
which may be asked even affecting a witness’s credit ; thus, a question 
as to a witness’s religious belief has been held not to be admissible 
to impeach credit, though tendered with that object (£). 

A witness who has not been examined in chief cannot be cross- 
examined to credit at all, since the object of such cross-examination 
is to impair the value which might otherwise attach to evidence 
already given (a). 

816. In three cases, a witness's answers are not conclusive, but 
may bo contradicted. 

First, a witness, provided he is not himself charged with an offence 
!o which the proceedings relate (6), may be questioned as to whether 
he has been couvictcd of any felony or misdemeanour (e), and if 
he demos or does not admit tho fact, the conviction may bo proved, 


{p) See Bradley v. Ricardo (1831), 8 Bing. 57, disapproving the contrary 
viow oxpressed in Alexander v. (Hibson (1811), 2 Camp. 555 ; contra , Faulkntr v. 
Brine (1858), 1 F. & F. 254, whoro, however, Bradley v. Ricardo , supra , was 
I'.ot cited. 

(?) Harris v. Tippett (181 1), 2 Camp. 037 ; B. v. Yew in (1811), 2 Camp. 638, n. ; 
B.\. Matson (1817), 2 Stark. 110, 149; Spencelcy v. W%llott (1806), 7 Bast, 
108; Tennant v. Hamilton (1839), 7 Cl. & Fin. 122,11. L. ; A.-Q. v. Hitchcock 
(1847), 1 Exch. 91 ; Farmer v. T rower (1853), 22 L. J. (ex.) 22; Goddard v. Farr 
(1855), 24 L. J. (on.) 783; Tolman v. Johnstone (1860), 2 F. & F. 66; Baker v. 
):<;]ar (1863), 32 Tj. J, (p. ar. & a.) 145; lie llaggenmadiers Patents , [1898] 2 Ch. 
280. 

(r) R. v. Martin (1834), G 0. & P. 562 ; R. v. Holmes (1S71), L. R. 1 0. C. R. 

■C VI. 

(s) R. v. Hodgson (1812), Russ. & Ry. 211 ; R . v. Holmes , supra. 

(0 Darby v. Ouseley (1856), 1 H. & N. 1 ; and see R. v. Bernard (1858), 1 
F. &F. 240 ; Seaman v. Netherclift (1876), 2 0. P. D. 53, C. A. 

(a) Bracegirdle v. Bailey (1859), 1 F. & F. 536. 

(b) Charnoch v. Merchant, [1900] 1 Q. B. 474. 

(c) Criminal Procedure Act, 1865 (28 & 29 Viet. c. 18), s. 6; replacing Common 

Law Procedure Act, 1854 (17 & 18 Viet. c. 125), 25. 
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Evidence. 


Sect. 7. and a certificate signed by the proper officer of the court where 
Impeaching the conviction took placo is sufficient evidence of the conviction, 

‘ Credit of provided evidence of identity is also given (rf). ^ 

Witness. Secondly, a witness may be asked in cross-examination whether 
By previous * 10 * ias ma< ie any previous time a statement inconsistent with 
verbal his present evidence, and if he denies or does not admit it, or 
statement. refuses to answer, proof of such prior statement may bo given; 

but the circumstances of the alleged statement sufficient to designate 
Any previous the particular occasion must first be given. A witness may also be 
oross-examinod as to previous statements made by him in writing, 
without tho statements being shown to him (c ) ; but if it is intended 
to contradict him by such writing, his attention must first be called 
to those parts of the writing which are to bo used for that purpose, 
and the judge may at any time require production of the writing 
for his own inspection (/). It seems that if the writing be lost or 
be not in the possession of the party cross-examined, he may inter- 
pose evidence out of turn, either to prove it in the latter case, or to 
give secondary evidence of it in the former (g). 

Thirdly, evidence may be given to contradict a witness who denies 
the truth of questions tending to show that ho is not impartial, or 
of partiality, that for some reason or other he has a bias in favour of, or against, 
one of the parties to the action, as, for example, that he has 
been bribed ( h ). 

Evidence of It is also permissible, with a view to impeaching a witness’s 
general credit, to bring forward evidence of a general reputation for 

veracity. untruthfulness, though not of particular facts from which the 
inference of untruthfulness might be drawn (/) ; and in any event 
such evidence must be given by persons well acquainted with the 
witness, and not by a stranger who lias merely made inquiries as 
to the witness's reputation among his neighbours (A). 


written 

statement. 


Denial of 
implication 


(d) Criminal Procedure Act, 1865 (28 & 29 Viet. c. 18), s. 6; It. v. Parson * 
(I860), L. E. 1 0. 0. E. 24 ; Ward v. Sin Jit Id (1880), 49 L. J. (q. b.) 696 ; R . v. 
Baker, [1895] 1 Q.B. 797, 800, C. C. E. ; compare Police Commissioner v. Donovan , 
[1903] IK. B. 895. 

(e) He cannot demand to see it first ( North Australian Territory Co, v. 
G old sborough, Mori & Co., [1898] 2 Ch. 381, C. A.). 

(/) Criminal Procedure Act, 1865 (28 & 29 Viet. c. 18), s. 5 ; replacing Common 
Law Procedure Act, 1854 (17 & 18 Viet. c. 125), s. 23; and see Farrow v. 
Blomjldd (1859), 1 F. & F. 653. 

(g) Calvert v. Flower (1836), 7 0. & P. 386; A,-G, v. Bond (1839), 9 0. & P. 
189 ; Davies v. Davies (1840), 9 C. k P. 252 ; R. v. Shellard (1840), 9 C. & P. 
277. 

(A) A.-G. v. Hitchcock (1847), 1 Exch. 91 ; see also The Queen's Case (1820), 
2 Brod. &Bing. 284, 311 (witness suborned) ; R. v. Shaio (1888), 16 Cox, C. C. 501) 
(witness at enmity with other party). An extreme case is Thomas v, Da^id 
(1836), 7 0, & P. 350, where a witness was tho mistress of the party for whom 
sho gave evidence. 

(0 R. v. Brown and Hedley (1807), L. E. 1 0. 0. E. 70; Stehbinga v. London 
and North Western Rail, Co. (1899), 63 J. 1\ 138; compare R. v. Riley (1887), 
18 Q. B. D. 481. The character of a witness who is called to impeach tnat of 
another may itself .be impeached, but the process may not bo carried further 
{R. v. Five Popish Lords (1685), 7 State Tr. 1218, 1459; R. v. Murphy (1753), 
1,9 State Tr. 694, 724 ; R, v. Whelan (1881), 14 Cox, C. C. 595 ; onrl see 3 Biylor, 
Law of Evidence, 10th ed., 8. 1473). 

(jfc) Mctnson v. Hea rtsink (1803), 4 Esp. 103, 
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Sob-Sect. 3. — Re-establishing Credit of Witness. 

817. General evidence of good character and reputation is 
admissible subsequent to the cross-examination of the witness 
where his character for truthfulness has been impugned (Z), but 
hero also evidence will not be admitted from which merely an 
inference might be drawn that the witness has been a witness of 
truth (m); and evidence of good character does not become admissible 
if the cross-examination goes no further than to show that the 
witnesses contradict ono another (n). 

Sect. 8. — Corroboration . 

818. In certain cases the court will not act upon the evidence of 
a single witness, but requires corroboration (o). This is so in trials 
for treason (p) and perjury ( q ) ; to a certain extent, where the 
evidence is that of an accomplice in crime (r) ; where evidence not 
upon oath is given by a child of tender years (s) ; and in bastardy 
proceedings ( t ). 

In actions for breach of promise of marriage there must be 
material corroboration of the plaintiff’s evidence (a). 

In proceedings for the removal of paupers in respect of a 
settlement acquired by three years’ residence, no order for removal 
may be made upon the evidence of the person to be removed without 
such corroboration as the court shall think sufficient (b). 

In cases in ecclesiastical courts it seems that it is still the practice 
to requiiu corroboration of the evidence of a single witness, at any 
rate where charges of immorality are made (c). 

In cases under the Motor Car Act, 1903, a person may not be 
convicted on the opinion of a single witness as to the rate of 
speed (eZ). • 


(Z) Craig d. Anncsley v. Amjlcsea ( Earl ) (17^3), 17 State Tr. 1130, 1348; 
The d. Walker v. Stephenson (1801), 3 Esp. 284; Durham {Bishop) v. Btaumont 
(1808), 1 Camp. 207 ; Ii. v. Clarke (1817), 2 Stark. 241. 

(m) It V. Parker (1783), 3 Doug. (k. b.) 242. 

(n) Durham ( Bishop ) v. Beaumont , supra . 

fo) Soe title Criminal Law and Procedure, Yol. IX., p. 388. 

f p) Ibid., p. 45G. 

[(f) Ibid., p. 494. The evidence of a witness who swears that ho has alroady 
perjured himself carries no weight {Ex parte Lord (1750), 2 Yes. Sen. 26). 

(r) See title Criminal Law and Procedure, Yol. IX., p. 408. 

(s) See note («), p. 569, ante. 

if) Seo title Bastardy, Yol. II., p. 448. 

(a) Evidence Further Amendment Act, 1869 (32 & 33 Yict. c. 68), b. 2; 
Bessela v. Stern (1877), 2 C. P. D. 265, C. A. ; Hickey v. Campion (1872), 20 
W. It. 752. The mere refusal to answer letters asserting a promiso to marry 
is not, in the absence of other circumstances, sufficient corrobration {Wiedemann 
v. Walpole, [1891] 2 Q. B. 534, 0. A. ; Spooner v. Godfrey (1908), Tiines, 
16th October, O. A.); nor the giving of a ring {Spooner v. Godfrey , supra; 
compare May v. Kelly (1897), 31 I. L. T. Jo. 67). 

(5) Divided Parishes and Poor Law Amendment Act, 1876 (39 & 40 Viet, 
c. 61), s. 34 ; iZ. v. Abergavenny Union (1880), 6 Q. B. D. 31. Seo also title 
Poor Law. 

(c) Seo Norwich {Bishop) v. Berney (1866), 36 L. J. •(ecol.) 8; Moore v. 
Oxford {Bishop), [1904] A. C. 283, P. 0. (a case under the Clergy Discipline 
Act, 1892 (55 & 56 Viet. 32), s. 2. As to such charges, generally, see title 
Ecclesiastical Law, Vol. XI., p. 523. 

(d) 3 Edw. 7, c. 36, s. 9. But a single policeman may give evidence aa to 
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Claims against the estate of a deceased person usually require to 
be corroborated by other evidence than that of the plaintiff himself, 
but the rule is one of practice rathor than of law(c). Whore there 
is substantial corroboration of the evidence of an interested party, 
it confirms the credit not only of the statements which are oxpressly 
supported, but of all statements made by him (/) ; but where two 
persons make a joint claim, the evidence of each is not a sufficient 
corroboration of the evidence of the other ( 7 ). 

In all other cases the question is one of the weight to be attached 
to the evidence actually tendered ; and circumstances may cause 
the court to place but little reliance on evidence which is not only 
admissible, but might otherwise be sufficient for purposes of proof. 
Thus, the evidence of an attesting witness to a will who impeaches 
the sanity of the testator (/t), of a witness who has signed a receipt- 
hut alleges that the money was never paid (i), of a witness whose 
testimony is inconsistent with his previous conduct ( k ), will bo 
regarded with suspicion unless corroboration is forthcoming ; and 
where the burdon of proof lies on one party, lie will not be bold to 
have discharged it unless "the evidence which I 10 produces is of a 
sufficiently trustworthy character to discharge the burden (Z). 

Sect. 9. — Attesting Witnesses, when required to he called . 

819. It is unnecessary ( m ) to prove by the attesting witness any 
instrument which, though attested, does not dopond upon attestation 
for its validity (n). I 11 the case of instruments which are required 


the time marked on his stop-watch, for that is evidcnco of fact, not of opinion 
( Plancq v. Marks (1900), 94 L. T. 577; compare Gorham v. Brice (1902), 18 
T. L. li. 424). 

* (e) lie Uodyson , Beckett v. Bamsdale (1885), 31 Ch D. 177, C. A. ; Bawlinson 
v. Scholcs (1898), 79 L. T. 350, dissenting from lie Finch , Finch v. Finch 
(1883), 23 Oil. D. 267, C. A. ; compare lie Garnett , Gandy v. Macaulay (1885), 
31 Ch. D. 1, O. A., and Minuter of Stands v. Tovmend , [1909] A. 0. 633, P. C. 
The oarlier cases rather state the rule as one of law (Grant v. Grant (1865), 
34 Beav. 623; Down v. Ellis (1865), 35 Beav. 578 ; Boyers v. Powell (1869), 38 
L. J. (ch.) 648 ; Hill v. Wilson (1878), 8 Oh. App. 888 ; Be Whittaker , Whittaker 
v. Whiftaker (1882), 21 Ch. D. 657). As to administration of such ostates, see 
title Executohs and Admnjstuatoks. 

(f) Minister of Stamps v. Townend , supra , at p. 638. 

(y) Vavusseur v. Vavasmir (1909), 25 T. L. R. 250 ; the head-note in this caso 
states the rulo as one of law, though the j udgment itsolf does not go so far, and 
is certainly not inconsistent with the principle as stated in the text. 

(/*) Howard v. BraitJiwaite (1812), 1 Yes. & B. 202. 

Be Farrow's Estate (1856), 22 Beav. 400; compare Gill v. Gill, [1907] 
i 532. 

(k) lie Barr's Trusts (1858), 4 K. & J. 212; Rowley v. Boxoley (1854), 23 
L. J. (on.) 275. 

(l) See Forrest v. Forrest (1865), 5 New Rop. 299, where the plaintiff sought 
to provo his case by uncorroborated evidence of an oral admission by the defen- 
dant {Be Warwick, Ex parte Jackson (1839), Mont. & Oh. 263, 271), where tho 
reliance to be placed on evidence of prior intention is discussed. As to evidence 
of adultery in matrimonial Buits, see title Husband and Wife. 

(m) See Criminal Procedure Act, 1865 (28 & 29 Yict. o. 18), s. 8. By s. 1 of 
the Act its provisions with regard to evidence are applied to all courts. 

(w) Ibid., s. 7. But all the parties must be before the court, or the stricter 
rule applies (Be Ueay's Estate (1855), 3 W. R. 312; Be Mair's Estate (1873), 42 
L. J. (oh.) 882; Be Bice (a Person of Unsound Mind) (1880), 32 Oh. D. 35, 0. A.; 
Worthington v. Moore (1891), 64 L. T. 338). 


(A) 

,9 
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by law to bo attested, the attesting witness must bo called (a), save 
in certain cases applicable to all classes of such instruments 
alike (p) and also in the particular case of shipping documents, 
which may be proved by any person who can give evidence as to the 
requisite facts without calling the attesting witness or witnesses, even 
though attestation is necessary to give validity to the document^). 

The party against whom the instrument is tendered may always 
demand strict proof of it (?■), and may not himself be called as a 
witness by his opponent for the purpose of obtaining an admission 
of its due execution (s). 

Secondary evidence of attestation is only admisaiblo where the 
attesting witness cannot be called at the trial (t); but it is im- 
material that the instrument itself is destroyed or even cancelled (a); 
and even an attesting witness who has become blind must be 
called ( b ). 

An attesting witness who denies attestation or execution may be 
contradicted by other evidence (c) ; and when it appears that the 

(o) It is not neoossary to call more than one of several attesting witnessos 
{Holdfast d. Anstey v. Dowsing (17*16), 2 Stra. 1253; Forster v. Forster (1864), 
33 L. J. (P. M. & A.) 113) ; savo in tho case of wills of realty, whore, in general, it 
appears to bo necessary to call both witnesses {Ogle v. Cook (1748), 1 Yes. Sen. 177 ; 
Grayson v. Atkinson (1732), 2 Yes. Sen. 454, 46U ; Bootle v. Blundell (1813), 19 Vos. 
491; M'Greyor v. Tophum (1850), 3 II. L. Cas. 132, 155); but this exception 
can scarcely bo regarded as a rigid rulo of law, and whore circumstances render 
it necessary it will be relaxed ; eeo Lowcv. Jolltffe (176*2), 1 Win. 131. 365 ; Belbm 
v. Slcenls (1858), 27 L. J. (r. & M.) 56 ; Andrew v. Moitey (1862), 12 C. B. (n. S.) 
526; Tatham v. Wright (1831), 2 lluss. & M. 1). 

{p) See p. 606, ?>o$t. 

( q ) Morchant Shipping Act, 1894 (57 & 5S Yict. c. 60), s. 694, 

(r) Abbot v. Plumbe (1779), 1 Doug. (it. n.) 216; Breton v. Cope (1791), Peake, 
43 [31]; Johnson v. Mason (1791), 1 Ksp. 89; Call v. Dunning (1803), 4 East,* 
53; ll. v. JIarringworth [Inhabitants) (1815), 4 M. & S 350, 353; Gillies v. 
Smither (1819), 2 Stark. 528; Monnsey v. Burnham (1841), 1 Haro, 15. 

(s) Whyman v. Garth (1863), 8 Exck. 803. Seo infra, as to when an 
admission dispenses w'itii tho necessity of proof. 

(t) E.g if tho witness is dead {Anon. (1701), 12 Mod. Hep. 607 ; Adam v. Kerr 
(1798), 1 Bos. & P. 360 ; Nelson v. WhittaU (1817), 1 B. & Aid. 19 ; R. v. St. Giles , 
Camberwell {Inhabitants) (1853), 1 E. & B. 612; Baxendalev . c/e V aimer (1887), 
57 L. T. 556 ; Byles v. Cox (1896), 74 L. T. 222 ; In the Goods of Peverett (1902), 
87 L. T. 143) ; or is a lunatic {Currie v. Child (1812), 3 Camp. 283) ; or is abroad 
[Prince v. Blackburn (1802), 2 East, 250), or cannot be found ( Cmliffe v. Sefton 
(1802), 2 East, 183; Wardril v. Fermor (1809), 2 Camp. 282; Crosby v. Percy 
(1808), 1 Taunt. 361 ; Parker v. Hoskins (1810), 2 Taunt. 223; Burt v. Walker 
(1821), 4 13. & Aid. 697; Kay v. Brockman (1828), 3 C. & P. 555; Morgan v. 
Morgan (1832), 9 Bing. 359; Willman v. Worrall (1838), 8 C. & P. 380; 
Falmouth {Earl) v. Roberta (1842), 9 M. & W. 409 ; Spooner v. Payne (1847), 

1 0. 13. 328 ; Austin v. Ihmsey (1849), 2 Car. & Kir. 736); quaere as to absence 
through illness [Jones v. Brewer (1811), 4 Taunt. 46 ; Hai'rison v. Blades (1813), 

3 Camp. 457). 

(a) Breton v. Cope (1791), Peake, 43 [31] ; Gillies v. Smiiher , supra; unless 
the names or handwriting of the attesting witnesses are unknown ( Keeling v. 
Ball (1796), Peake, Add. Cas. 88 ; B, v. SL Giles , Camberwell ( Inhabitants ), 
supra; R . v. Fordingbridge ( Inhabitants ) (1858), 27 L. J. (M. 0.) 290. 

(/>) Crank v. Firth (1839), 2 Mood. & R. 262, per Lord Abingek, C. E. f at p. 263 : 
“Tho witness might on recollection give material evidence relating to tho 
transaction ” ; Rees v. Williams (1847), 1 Do G. & Sm. 314. But see, contra , 
Wood v. Drury (1699), 1 Ld. Raym. 734; Pedler v. Paige (1833), 1 Mood. & R. 
258, both of which cases were, however, cited in Crank v. Firth , supra . 

(c) See Fitzgerald v. Elsee (1811), 2 Camp. 635 ; Bemon v, Dean (1810), 2 Camp. 


finer. 9. 
Attesting 
Witnesses,* 
when 

required to 
be called. 

When strict 

proof 

required. 


When 

secondary 

evidence 

admissible. 


Contradiction 
of attesting 
witness. 




606 


Evidence. 


Sbo*. 9 , 

Attesting 
* Witnesses, 
when 

required to 
be called. 

Exception to 
general rale. 


Instrument! 

enrolled. 


name of tho attesting witness is that of a fictitious person (d) t or 
has been inserted without the knowledge of the parties to the 
instrument (e), the instrument may be proved in the ordinary way. 

But general exceptions to the rule requiring the evidence of the 
attesting witness exist where the instrument is more than thirty 
years old (/), where the other party to the suit refuses to produce 
the instrument after notice to do so ( g ), where, although he pro- 
duces it (li) } he claims a subsisting ( i ) interest under it in the subject- 
matter of the suit (fc), when the attestation was required meroly 
by reason of the rule of some court, and the court has subsequently 
acted upon the instrument so attested ( l ) ; or when the instrument 
is tendered either against a public officer whose duty it was to procure 
its execution and who has treated it as duly executed (m), or against 
a party who is estopped from denying its validity ( n ). 

It is said also that instruments which havo been enrolled under 
some statute may be proved merely by proof of enrolment; but it is 
doubtful how far this is permissible, save as against tho party on 
whose acknowledgment they have been enrolled (o). 


636, n. ; Talbot v. Hodson (1816), 7 Taunt. 251, overruling Phipps v. Parlor, 
(1808), 1 Camp. 412; Coles v. Coles and Brown (1866), L. R. 1 P. & 1). 70 ; 
Boivman v. Hodgson (1867), L. R. 1 P. & D. 302; Bagman v. Dayman (1894), 71 
L. T. 699; Pilldngton v. Gray t [1899] A. C. 401, P. 0. 

(d) Fassct v. Brown (1790), Peako, 33 [23]. 

\e) M' Craw v. Gentry (1812), 3 Camp. 232. 

(/) See p. 512, ante. 

(<?) Cooke v. Tanswcll (1818), 8 Taunt. 450 ; Poole v. Warren (1838), 8 Ad. & El. 
682. As to the admission of secondary ovidence of documents in general, soo 
p. 518, ante. 

(h) But refuses to relinquish possession of it ( Vacher v. Codes (1830), 1 B. & Ad. 
145 ; Carr v. Burdiss (1835), 4 L. J. (ex.) 60, 63). The older rule was that tho 
production of an instrument after notice by the adverse party supei seded in all 
cases the necessity of calling attesting witnesses ( R . v. Middlezoy (Lihabitants) 
(1787), 2 Term Rep. 41 ; Bviules y. Langworthy (1793), 5 Term Rep. 366, over- 
ruled by Gordon v. Secreian (1807), 8 East, 548). 

(i) Collins v. Bayntun (1841), 1 Q. B. 117; Fuller v. Patrick (1849), 13 
Jur. 561. It seems that his interest in the suit must bo tho same as that 
claimed by his opponent ( Knight v. Martin (1818), Gow, 26). 

(k) The validity of an instrument is necessarily admitted whero an interest is 
claimed under it (Pearce v. Hooper (1810), 3 Taunt. 60 ; see also (hr v. Morice 
(1821), 3 Brod. & Bing. 139; Doe d. Tyndale v. Hemming (1826), 1) Dow. & 
By. (k. b.) 15 ; Doe d. Wilkins (Marquis) v. Cleveland (1829), 9 B. & 0. 864 ; 
Bradshaw v. Bennett (1831), 1 Mood. & R. 143; Carr v. Burdiss (1S35), 
4 L. J. (ex.) 60 ; Doe d. Rowlandson v. Wainwright (1836), 6 Ad. & El. 520 ; 
Bell v. Chaytor ( Sir TFm.) (1843), 1 Car. & Kir. 162. 

(l) Thereby recognising its validity; see Bailey v. Bidwell (1814), 13 M. & W. 
73 ; Streeter v. Bariletl (1848), 5 0. B, 562 (debt suod for admitted in a schedulo 
filed in tho bankruptcy court) ; it was held that the schedule being tendered as 
evidence of an acknowledgment the attesting witness must be called. 

(m) Bailey v. Bidwell f supra; Plumer v. Brisco (1847), 11 Q. B. 46. 

(n) See title Estoppel, pp. 375, 393, ante; Bringloe v. Goodson (1839), 5 Bing. 
(n. o.) 738 ; Fishmongers' Go. v. Dimsdale (1852), 12 O. B. 557 (incorporation of 
old instrument in new, new only need be proved) ; Laing v, Koine (1800), 2 
Bos. & P. 85; Randall v. Lynch (1810), 2 Camp. 352. 357 ; Freeman v. Steggall 
(1849), 14 Q. B. 202 An admission in a former suit does not estop a party irotfi 
denying execution qf an instrument tendered in evidence against him (Call v. 
Dunning (1803), 4 East, 63; Wfajman v. Garth (1863), 8 Exch. 803). 

(o) See Thurle y. Madison (1655), Sty. 462; Smartle v. Williams (1694)) 3 
Lev. 387 ; Holcroft (Lady) v. Smith (1702), Proem, (on.) 259 ; Doe d. Freeman 
v. Lloyd (im), 5 Bing. (n. 0.) 741; (1840), 10 L. J. (o. r.) 128; Buller, Nisi 
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Sect. 10 . — Evidence of Opinion and Belief* Sect. to. 

820. As a general rule a witness may not give evidence of opinion ^ Optolon 
or belief, but only ol facts (p). In certain circumstances, however and Belief, 
the rule is relaxed. A witness unable to swear positively to a matter , — 
about which his recollection may bo at fault is permitted to state 5opintoi 
that to the best of his belief such and such is the truth (q), and andbelief. 
when evidence of reputation is admissible (?•) this is, in a sense, Faulty 
evidence of the belief or opinion of a body of persons (s). recollection. 

A witness may state his belief or opinion when it is sought to identifico- 
identify persons (t) or things (a), and to prove that words or ox- tlon * 
pressions of which evidence has been given were understood by 
him as referring to some particular individual (b ) 9 but, in general, ho 
may not be asked what meaning ho attached to words used unless 
it appear either from his own or other evidence that there was reason 
to think that they were used in other than their ordinary sense (c). 

Evidence of opinion or belief is also admitted for the purposo of Proof of 
proving handwriting where direct evidence of ononvho was present handwriting, 
when the document was written is not available {d) f but an opinion 
based on mere inference is insufficient (c). 

Prius, 255. Sco also Phipsou, Law of Evidence, 4tli cd., p. 48*1. A doubt 
also exists as to the necessity of calling attesting 'witnesses of instruments 
sealed by a corporation ; semltc , that they must be called if tho instrument is 
one which depends on attestation for its validity ( Doe d. Bank of England v. 

Chambers (1858), 4 Ad. & El. 410. Soo, however, 2 Taylor, Law of Evidence, 

I Oth ed., n. 1852 ; Phipson, Law of Evidence, 4th eil., p. 479 ; Aloises v. Thornton 
(1799), 8 Term Pop. 303). 

(р) See BonJieJd v. Smith (1813), 2 Mood. & Jh 519 ; and p. 479, ante. 

{(f) See Carmalt v. Tost (1839), 8 Watts, 100, 411 (Pennsylvania Supreme 
Couit). 

(?•) See p. 479, ante. .... " 

h) As to when evidence of reputation is admissible, see p. 479, ante. 

{t) See p. 447, ante ; and li. v. 'Poison (1804), 4 E. & E. 103. Idontity may 
bo proved by comparison with portraits and the belief of the witness as to tlio 
likeness {Hindson v. Ashby, [1S9GJ 2 Ok. 1, 21, O. A.). 

(а) See p. 447, ante. 

(б) Bourlce v. Warren (1826), 2 O. & P. 307 ; Broome v. Qosden (1815), i 
0. 13. 728. 

(с) Baines v. Hartley (1848), 3 Exch. 200; Brunswick {Duke) y. Harmer (1850), 

3 Oar. & Kir. 10; Barnett v. Allen (1858), 3 II. & N. 37 6; Simmons v. Mitchell 
(1880), 6 App. Gas. 156, P. 0. ; Gallagher v. Murton (1888), 4 T. L. It. 304. 

(d) See p. 482, ante; and Bayer v. Glossop (1848), 2 Exch. 409; Wright v. 

Cobb (1S85), 1 T. L. 11. 555; Carey v. Pitt (1797), Peake, Add. Oas. 130; 

Batchelor v. IJoneywood {Sir J.) (1799), 2 Esp. 714 ; Greaves v. Hunter (1820), 

2 0. & P. 477 ; Brew v. Prior (1843), 5 Man. & G. 204 ; Chant v. Brown (1852), 

9 Hnre, 790; Smith v. Saimbury (1832), 5 0. & P. 196 ; Doe d. Mudd v. Sucker - 
more (1836), 5 Ad. & El. 703. It is sufficient if tho witness has acted on letters 
received from the person whoso handwriting is in disputs {Harrington v. Fry 
(1824), 1 0. & P. 289 ; Tharpe y. Gisburne (1825), 2 0. & P. 21 ; it. v. Slaney 
(1832), 5 O. & P. 213; Murietta v. Wolfhagen (1849), 2 Oar. & Kir. 744; 

Ovenston v. Wilson (1845), 2 Car. & Kir. 1). A signature may be proved by a 
witness who has only seen tho surname written on some other occasion {Lewis v. 

Sapio (1827), Mood. & M. 39), disapproving Powell v. Ford (1817), 2 Stark. 164 ; 

IPtftman v. Worrall (1838), 8 0. & P. 380 ; compare Eagleton and Coventry v. 

Kingston (1803), 8 Yes. 438, 476 ; ft. v. Crouch (1850), 4 Cox, 0. 0. 103 (constable 
and prisoner). The rules as to proof of handwriting are the same in criminal as 
in civil cases ( ft . v. Hcnsey (1758), 1 Burr. 643). 

(e) Da Costa v. Pym (1797), Veako, Add. Gas. 144; ft. v. Murphy (1837), 8 
0. & P. 297, 310. 
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Sect. 10. 

Evidence 
of Opinion 
and Belief. 


Comparison 
of disputed 
writing. 


The handwriting in ancient documents may be proved in the 
same way(/), or by comparison with other documents the authen- 
ticity of which is not disputed ( g ), or even (where by reason of lapso 
of time no witness with an acquaintance of the handwriting can be 
found, and no strict proof can bo given of the genuineness of other 
documents with which comparison might be made) by a witness 
who, in the course of his business, has acquired a lcnowlodge of the 
character of the handwriting, and the person whoso handwriting is 
in dispute, from his acquaintance with a number of documents 
purporting to have been wiitten or signed by that person (A) ; but 
it is otherwise when the knowledge is acquired not in the course of 
business, but from a study of such other documents for the purpose 
of giving evidence (?) . 

Comparison of a disputed writing with any writing proved to the 
satisfaction of the judge to be genuine may be made by a witness (k ) ; 
and such writing, and the evidence of witnesses thereon, may bo 
submitted to the court and jury as evidence of the genuineness or 
otherwise of the writing in dispute (Z). It is immaterial that the 
writing with which the comparison is made i3 not and cannot bo 
made evidence in the case (in ) ; but proof of genuineness must be 
given, if at all, at the trial itself, and cannot bo ordered during pre- 
liminary proceedings (n). 

Where the opinion or belief of a witness is, or becomes, relevant 
to the issue before the court as evidencing his good faith or the 
state of his mind, lie may give evidence thereof (o) ; but he may 
not testify as to his own sanity (]>), nor indeed (unless an expert) 
as to his opinion on the sanity of another (q). 


(/) Morewood v. Wood (1791), cited 14 East, 328 ; Taylor v. Cook (1820), 8 
-Pi] co, 650 ; Doe d. Mudd v. Sucker more (183(3), 5 Ad. & El. 703 ; The Fitzwalier 
Peerage (1843), 10 Cl. & Pin. 193, IT. L. As to proof of documents more than 
thirty years old, seo p. 512, ante; Fenwick v. Heed (1821), Mudd. & G. 7 ; The 
Oamoys Peerage (1839), 6 Cl. & Pin. 789, K. L. ; Doe d. Jenkins v. Davies (1847), 
10 a 13 314. 

(a) Ab to proof by comparison with other handwriting, soo infra. 

(h ) See p. 482, ante; and The Fitzw alter Peerage , supra; Doe d. Jenkins v. 
Davies, supra. 

(t) The Fitzioaltcr Peerage, supra , overruling by implication earlier decisions 
on this subioct; soe 2 Taylor, Law of Evidence, 10th ed., s. 1876. 

(k) Criminal Procedme Act, 1865 (28 & 29 Viet. c. 18). 

(Z) Ibid., s. 8. This applies in all courts, civil and criminal (ibid., s. 1). 

(m) Birch v. Ridgway (1858), 1 P. & F. 270; Orcsswell v. Jackson (1860), 2 
F. & P. 24. The comparison may be made by tho jury (Cobbett v. Kilminstcr 
(1865), 4 F. & F. 490 ; Scard v. Jackson (1875), 24 W. It. 159) ; and may bo mado 
with a document written in court for this purple ( Cobbett v. Kilminstcr, supra). 

(/*) Wilson v. Thornburg (1874), L. It. 17 Eq. 517. 

(fl) Mansell v. Clements (1874), L. It. 9 C. P. 139, where a witness was allowed 
to state, in answer to a question by the judge, that he should not have taken a 
house but for the house agent’s caid to viow ; 11. v. King, [1897] 1 Q. 13. 21 (, 
C. C.R. (opinion of witness as to meaning of an alleged false pretence mado to 
him) ; compare Hardwick v. Coleman (1859), 1 F. & F. 531 ; R . v. Dale (1836\ 
7 C. & P. 352 ; Wilson v. Wilson (1872), L. It. 2 P. & D. 435. Put tho opinion 
of a witness as to tho motives or another is inadmissible) ( Townsend v. Moore , 
[1905] P. 66, 0. A.). 

\p) Bootle v. Blundell (1815), 19 Vos. 494 ; Knight v. Young (1813), 2 Ves. & B. 
184. 

(</) Oreenslade v. Dare (1855), 20 Beav. 284 ; Wright v. Tatham (1838), 5 
Cl. & Pin. 670, 11. L. 



Part V.— Witnesses. 

And in certain other cases a witness is allowed to State his 
opinion, where it is scarcely possible to do more than draw infer- 
ences of fact from, appearances or surrounding circumstances, as, 
for example, as to a person’s age (?■), or tho affection existing between 
one person and another (s). 


Part VI. — Evidence out of Court. 

Sect. 1 . — How Obtained . 

821 . Evidence may be taken out of court for use at a trial, 
by the examination out of court of witnesses who, because they are 
resident beyond the jurisdiction or for other reasons, are unable to 
attend the trial ; by affidavit ( t ) ; and by interrogatories (a). 

822. Tho examination of witnesses in any cause or matter may he 
ordered to be taken under a commission, or before an examiner, or 
by means of a mandamus to an Indian or colonial court, or by 
letters of request addressed to a foreign, or Indian, o 1 colonial 
court (6). 

Sect. 2. — Examination of Witnesses, 

Sint - Sect. 1 . — Commission. 

823. An order may be obtained in the High Court for the 
examination on commission of a witness or witnesses who is or 
are out of the jurisdiction of the English courts (c). 


(r) See p. 482, ante. 

m Trclawnei/ v. Colman (1817), 2 Stark. 191. 

[t) See pp. 020 cl seq., pod. 

(a) Sec, gone-rally, title Discovery etc., Vol. XT., pp. 92 — 113. 

(/<) B. S. C., Ord. 37, rr. 1, 0, (5 a. Tho procodme is not applicable to an 
arbitration, except where roforenco to arbitration is compulsory (Judicature 
Act, 1873 (30 & 37 Viet. c. GO), s. 100; lie Shaw and Ronaldson , [1892j 1 Q. B. 
91 ; lie Mi/ sore RVsJ Gold Milling Co. (1889), 42 Ch. D. 535). As to mandamus, 
see East India Company Act, 1772 (13 Geo. 3, c. 63); East India Company 
Act, 1784 (24 Goo. 3, c. 25), ss. 78, 79 ; East India Company Act, 1780 (26 
Geo. 3, c. 57), s. 28; Evidence on Commission Act, 1831 (1 Will. 4, o. 22). 
As to taking evidence abroad in criminal cases, see title Criminal Law and 
Procedure, Vol. IX., p. 387. 

(e) B. S. C,, Ord. 37, r. 1, App. K, Forms 35c, 30, 37. For the form of 
writ, soo App. J, Form 13. Commissions were originally issued to examine 
witnesses on writton interrogatories. According to the form given in App. K, 
Form 37 (known as the “ Long Order”), two commissioners are appointed, one 
for each party, but this form is rarely used, and the more common practice is 
to appoint one commissioner. An official referee may order a commission 
(, Hayward v. Mutual Reserve Association, [1891] 2 Q. B. 230). As to tho 
jurisdiction in bankruptcy to order the examination of witnesses before a 
commissioner or oxamincr, see Bankruptcy Act, 1883 (46 & 47 Yict. c. 52), 
es. 105, 127 (5); Bankruptcy Rules, rr. 60, 08; Re Dr acker (No. 2), Ex parte 
Basdcn , [1902] 2 K B. 210. As to the jurisdiction in the winding up of 
companies, see title Companies, Vol. V., p. 559. As to divorce, see Matrimonial 
Causes Act, 1857 (20 & 21 Yict. o. 85), e. 40 ; and title Husband and Wife. As 
to the jurisdiction in a county court, see County Court Rules, 1903, 1904, Ord. 18, 
r. 18 ; County Court Form 132 ; and titlo County Courts, Vol. VilL, p. 510. Aa 
to the mayor’s court, seo Mayor’s Court of London Procedure Act, 1857 (20 & 21 
Viet. c. clvii.), ss. 24, 20 ; and title Mayor’s Court. As to local courts, seo 
Borough and Local Courts of Record Act, 1872 (35 & 36 Yict. c. 86), Sched., s. 10 i 
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Shot. 2. 

Examina- 
* tion of 
Witnesses. 


Examiners. 


Evidence. 

824. Where a writ of mandamus or commission is, or letters 
oi request ( d ) are, issued to a foreign court, the members of that 
court, or persons appointed by them, fulfil the .functions of com- 
missioners. More often the functions of commissioners are 
performed by persons directly appointed by order of the High 
Court («). 

Sub-Sect. 2. — Examiners, 

825. The procedure) under a commission is cumbrous and 
expensive, and, in modern practice, tho examination of witnesses 
before an examiner has takon its place (/). An order may be made 
for the examination of witnesses out of court before an examiner 
either within or without the jurisdiction ( g). 

If the witnesses are within the jurisdiction, the examination 
generally takes place beforo one of the examiners of the court (h). 
The examiners of the court are barristers of not less than three 
years* standing, appointed by the Lord Chancellor to act as such 
for a period not exceeding five years (i). The examinations to be 
taken before the examiners of the court are distributed among them 
by rotation (k). If the court or a judge directs, an examination 
of witnesses can be taken beforo a particular examiner (Z), or even 
before a special examiner, who is not one of the examiners of the 
court (m). 

Witnesses out of the jurisdiction may be examined either before 
one of the examiners of the court or before a special examiner (?i). 

and titlo Courts, Vol. IX., p. 129. Commissions were formerly issued to foreign 
or colonial courts, but the practice now is to issuo letters of request instead, 
see p. 611, post. 

\d) See B. S. 0., Ord. 37, r. Ga, and App. IC, Form 37 b. 

e) B. S. 0., Old. 37, r. 5 ; see App. K, Forms 30, 37, and App. J, Form 13. 

If) The Supremo Court Buies have no application to proceedings in divorce 
(B. S. 0., Ord. 6S, r. 1). There appears to bo no jurisdiction to ordor tho 
examination of witnesses out of the jurisdiction before a special examiner in 
divorce proceedings. See Hume -Williams and Macklin, Taking of Evidence 
on Commission, 2nd cd., p. 83. 

(g) B. S. 0., Ord. 37, rr. 1, 5. 

(h) Ibid.,T. 39; Bale. {Marquess) v. James (1886), 33 Ch. I), 167. As to the 
procedure, seo B. S. 0., Ord. 37, rr. 7 — 20, 41 — 62. 

(i) 1 bid., r. 40. 

(A) Ibid., r. 41. When the examiner next in rotation is unable to take the 
examination, the noxt in rotation is to replace him (ibid., r. 48). 

(Z) I bid., r. 49. 

(m) Ibid,, r. 39. A special examiner might be appointed where it would be 
extravagant to send down an examiner of the court ; see Baddeley v. Bailey , 
[1893] W. N. 66. In Bute ( Marquess ) v. James, supra, a special examiner was 
refused even though the examiner of the court would require the assistance 
of a Welsh interpreter. 

(ri) B. S. 0., Ord. 37, rr. 6, 39 ; App. K, Form 37o. It is desirable that the 
name of the special examiner should be stated in tho application (Doe d. Thorny. 
Phillips (1831), 1 Dowl. 66). See, as to tho appointment of special examiners to 
take evidence abroad, Crofts v. Middleton (1852), 9 Hare, App., xviii.;. Batdins 
v» Wickham (1858), 4 Jur. (n. 8.) 990 ; Edwards v. Spaight (1862), 2 John. & H. 
617 ; London Bank of Mexico and South America v, Hart (1868), L. B. 6 Eq< 
467. The more fact that witnesses are known to, or even intimately connected 
with, a person of credit will not prevent his being appointed as special examiner 
{Ongley V. Ilill (1874), 22 W. B. 817). A shorthand writer ought not to be 
appointed as examiner or commissioner {Bichnell v. Bicknell, [1908] W. N. 97, 
0. A.), and a solicitor in the cause must in no case be appointed j see Pricker v. 
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« Sub-Sect. 3. — Mandamus. Sect, 2* 

826 . The King’s Bench Division of the High Court has power Examina- 
to issue wKts in the nature of a mandamus or commission to the tion of * 
judges of the High Court in India, and to any judge of any colony Witnesses, 
in the King’s dominions, to hold any court for the examination of Mandamus, 
witnesses, when evidence is required for the purpose of a trial in 
England (o). 

Sub-Sect. 4. — Letters of Request. 

827 . When it is desired to have witnesses examined before a Letter* of 
foreign, Indian, or colonial court, the usual practice now is to tec l uest ' 
apply for letters of request to examine them instead of a commis- 
sion (p). Letters of request must also be used in those countries 

which do not permit the administration of an oath within their 
jurisdiction by anyono except one of their officials (q). As regards 
Indian and colonial courts, the proceeding by letters of request is 
simpler than proceeding by mandamus. In either case the court 
to which the letters of request are addressed may appoint some fit 
person to take the examination (r). • 

Sect. 3 . — When Examination out of Court will be Ordered. 

828. Orders are made for the examination (s) of witnesses at whenordei 
any place ( t ), whether within or without the jurisdiction, where 


Moore (1730), Biml). 280 ; Re Sdwyn ( G . M.) (1779), Dick. 563 ; Sayer v. Wagstaff 
(1812), 12 L. J. (cn.) 35 (now commission issued owing to misconduct of 
commissioner). In a county court, tho parson appointed examiner may be fcho 
registrar of the court in the district in which the witness resides (County Court 
Rules, Ord. 18, r. 19 ; see, generally, rr. 18 — 32). A commissioner or examiner 
appointed to examine witnesses in a foreign country has no means of compelling 
the attendance of witnesses before him. .Ln countries which arc within the 
British dominions, but nro outsido the jurisdiction of tho English courts, tho 
attendance of witnesses before a commissioner or examiner is enforced by the 
procedure prescribed in tho Evidenco by Commission Act, 1843 (6 & 7 Yict. 
c. 82), s. 5 ; Evidence by Commission Act, 1859 (22 Yict. c. 20), s. 1, amended 
by Evidence by Commission Act, 1883 (48 & 49 Yict.. c. 74). 

(o) East India Company Act, 1772 (13 Greo, 3, c. 63), ss. 40, 44 ; Evidence on 
Commission Act, 1831 (1 Will. 4, c. 22), s. 1 ; Wilson v. Wilson (1883), 9 1\ D. 
8. Mandamus to examine witnesses is now raroly if over used, seo thereon 
Chitty’s Archbold’s Practice, 14th ed., pp. 555 ct seq. As to taking evidence in 
tho British possessions outside Great Britain in criminal cases, seo title Criminal 
Law and Procedure, Vol. IX., p. 387. Except under certain statutes relating 
to British possessions abroad (see last reforences), and under tho Merchant 
Shipping Act, 1894 (57 & 58 Viet. c. 60), or possibly by consent in cases of mis- 
demeanour (see title Criminal Law and Procedure, Yol. IX., p. 387), there 
is no power to order the examination of wilnessos out of court in criminal cases 
(R. v. Upton St. Leonards (Inhabitants) (1847), 10 Q. B. 827). As to tho taking 
of a deposition of a witness who is dangerously ill in a oriminal case, boo titlo 
Criminal Law and Procedure, Yol. IX., p. 327. 

(p) R. S. O., Ord. 37, r. 6a; App. K, Forms 37a and 37b. 

(q) See Hume- Williams and Maoklin, Taking of Evidence on Commission, 
2nd ed., p. 58. 

(r) See R. S. C., App. K, Form 37b. 

(*) 4< Examination 1 ’ includes cross examination of a witness who has made 
an affidavit ( Rawlins v. Wiclcham (1858), 4 Jur. (n. s.) 990; Concha v. Concha 
(1836), 11 App. Cas, 541). 

(t) E.g ., at the witness’s residence in case of illness (i?f Bradbrook , Ex part e 
Eawhins (1889), 23 Q. B. D. 226, 0. A.)* 
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Sect. 3. 
When 
^Examina- 
tion 

Ordered. 


Practice. 


At what 
stage orders 
may be made, 


the court deems it necessary for the purposes of justice (it), that is, 
in the interest of all the parties to the litigation (r). The question 
whether an order should be made is one for the discretion of the 
court, but this discretion is the subject of review (w). 

Before making the order, the court must be satisfied that there 
is a question to be tried (a), that the application is bond fide (b), 
and that there are material witnesses (<;), to be examined. It is a 
recognised, though not a rigid, rule of practice that the name of 
one at least of the witnesses whom it is proposed to examine must 
be made known to the court and stated in the order ( d ). 

Special considerations, in addition to the above, will influence the 
court in its decision as to the necessity of making an order according 
as the persons to be examined are within or without the juris- 
diction. The facts of the existence of which the court requires 
to be satisfied should be proved by affidavit (<?). The court may 
impose such terms upon the applicant as appear tu it to be 
just (/)• 

The examination of witnesses out of court may be ordered evon 


(u) R. S. C., Ord. 37, r. 5. 

(v) Berdan v. Greenwood (1880), 20 Oh. D. 704, n., 0. A., per Bagg allay, L. J., 
at p. 705. The question of expense is olio factor, but only a factor, in 
influencing the decision of the court ( Baddeley v. Bailey , [1893] W. N. 50 ; 
compare Macaulay v. Glass (1902), 47 Sol. Jo. 71). If it is adjudged that it 
was reasonable to examine witnesses de bene esse the costs of the ox nomination 
will be allowed, even if tho deposition is not used at tho trial ( Bartlett v. Higgins, 
[1901] 2 K B. 230, C. A., approving Delaroque v. Oxenholme & Co., [1883] 
W. N. 227). 

(w) Berdan y. Greenwood , supra, per Bag G ALLAY, L.J., at p. 707 ; compare 
Cock v. Allcock Co. (1888), 21 Q. B. D. 1, 178, C. A., per Lord Bsiieu, M.E., at 
p.” 181 ; see Butterfield y. Financial News (1889), 5 T. L. It. 279, 0. A. 

(а) Be Boyse , Crofton v. Crofton (1882), 20 Ch. J). 700, •per Puy, J., at p. 771. 

(б) See Berdan y. Greenwood, supra ; lie Boyse, Crofton v. Crofton , supra ; and 
Boss v. Woodford , [1894] 1 Ch. 38. The court may in its discretion impose terms 
on the applicant (R. S. C., Ord. 37, r. 5 ; see Ballon y. Lloyd (1835), 1 Gale, 102). 

(c) It is not enough to show that it ie probable that a person can give useful 
evidence (Acme v. Bagslmw (1855), 16 C. B. 570), but tho materiality of tho 
evidence of persons in whoso presence the facts alleged in the pleadings had 
taken place was assumed ( Baddeley v. Gilmore (1830), 1 M. & W. 55). A 
solicitor’s affidavit may be enough 1o show that witnesses are necessary (Ileal y 
y. Young (1846), 2 C. B. 702). When tho examination is to bo at a great 
distance it is as a rulo necessary to show that tho evidenco is admissible (Lloyd y. 
Kty (1834), 3 Bowl. 253). 

((f) Howard v. Bulan (fc Co, (1895), 11 T. L. E. 451, C. A., where tho court refused 
to accept tho excuse that the witnesses might be spirited away if their names 
were made known ; compare Dimond y . Vallnnce (1839), 7 Dowl. 690 ; Gunter v. 
M'Tear (1830), 1 M. & W. 201 ; Cow y. Kinnersley (1844), 6 Man. & G. 981 
(names dispensed with on payment of money into court) ; ill* Hardy v. Hitchcock 
(1848), 11 Boav. 93 ; Warner »y. Mosses (1880), 10 Ch. D. 100, C. A. ; Nadin v. 
Bassett (1883), 25 Ch. L). 21, 0. A., per Cotton, L.J., at p. 29; Langen v. Tate 
U&83V 24 Ch. D. 522, C. A. 

(e) This may be shown by the party applying, his solicitor, or his solicitor’s 
clerk (MG lardy v. ILtchcock (1818), 11 Beav. 93). 

(/) R. $. 0., Ord. 37, r. 5 ; County Court Rules, Ord. 18, r. 18 ; Dalton v. 
Lloyd (1835), 1 Gale, f 02 (applicant, defendant, ordered to bring into court tho 
amount claimed); Sheppard v. Balbiac (1885), 30 Sol. Jo. 40 (applicant, defen- 
dant, ordered to pay cqgts of summons m any event, and give security for costs 
of commission, becauSS tho application was made nearly three months afto* 
notice of trial). 
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before .issue has been joined (g), where justice requires that this 
course should be taken. A party must not be dilatory in applying 
for tho examination (//). 

The application should be made by summons, though under 
special circumstances the order may be made upon an ex parte 
application, but only at the applicant’s risk of its being discharged 
upon sufficient grounds (£). 

As a general rule an order will not be made for a witness to be 
examined ex parte , though a case might possibly arise where it would 
not be absolutely necessary that both parties should attend ( j ). 

Where evidence is taken under a commission or letters of request, it 
may be ordered to bo taken by written interrogatories^*) or viva voce « 

Sub-Sect. 1. — Witnesses within the J urisdi < tion. 

829. An order may be made for the examination of a witness 
within tho jurisdiction either because of the advanced age of the 
witness (l) t or because the witness is dangerously ill (m), or in such 
a precarious state of health that he cannot attend the trial with 
safety (n), or is going abroad on a bond fule voyage or journey of 
necessity (o). 

In criminal cases the dangerous illness of a witness resident 
within the jurisdiction is a ground for taking his depositions out of 
court ( p ). 

Sub-Sect. 2. — Witnesses Abroad. 

830. The power of tho court to order the examination of 
witnesses extends to places without the jurisdiction (q). The 


(y) Braun v. fthlhdt (1855), 16 C. B. 51*1 ; compare Finney v. Fees fey (1851), 
17 Q. B. 86 ; and Klin v. Wihou (18S3), 75 Ij. T. Jo. 47 (witness going 1 abroad) ; 
/I fondelv. Steele (1811), 8 M. & W. 300. Similarly in tho Probate, Divorce, aiuj 
Admiralty Division leave will, in urgent cases, be given to send a commission 
abroad before tho citation has been served ( Valhntine v. Va ilentine, [1901] 
P. 283; Gribhon v. G ribbon (1008), 24 T. L. It. 160). Tho praclico in divorce 
cases is regulated by the Matiimouiul Causes Rules, rr. 132 —137. 

(A) Stnutrt v. Gladstone (1877), 7 Oh. 1). 391 (commission refused owing to 
dilatoriness of applicant) ; compute Shepard v. JJalbiac (1885), 30 Sol. Jo. 46. 

(t) Bidder v. tin dyes (1884), 26 Cli. D. I, C. A. ; compare Turner Pneumatic 
Tyre Co. v. Dunlop Pneumatic Tyre Co. (1897), 75 L. T. 651. 

(/) E.g., where a witness is in imminent danger of deatli (see Warner v. 
Mosers (1880), 16 Ch. D. 100, O. A„ per Jessbl, M.R., at p. 103). 

(k) See It. S. C., Orel. 37, rr. 6, 6 a, App. K, Form 37 (“ Long Order ”), 
paras. 2, 8, 10; Form 37b. Fora full treatment of interrogatories, soo title 
Discovery etc, Vol. XI., pp. 92 — 113. 

(/) Crammond v. Thompson (1895), 11 T. L. R. 572 (witnesses over 70); Bidder 
V. tiridyes , sup) a. 

(m) Warner v. Mosses , supra ; Davis v. Lowndes (1838), 7 Dowl. 107 (nature 
of complaint must be stated). Where a witness’s evidence had boon rejected 
at the trial, tho Court of Appeal allowed it to be taken beforo a special examiner 
upon proof that the witness was dangerously ill { Treasury Solicitor v. White 
(18S6), 55 L. J. I'. 79, O, A.). 

(n) Pond v. Dimes (1833), 2 Dowl. 730. As to pregnancy, see Abraham v. 
Newton (1832), 8 Bing. 274 ; 11. v. Stephenson (1862), Le. & On. 165, C. C. R. 

(o) Bellamy v. Jones (1802), 8 Vos. 31 ; Pirie v. Iron (1832), 8 Bing. 143; 
<kv rruthers v. Graham ( 1841), 9 Dowl. 947 ; Fischer v. Hahn (1863), 13 C. B. (N. s.) 
659; Braun v . Mollett, supra. 

(p) Indictable Offences Act, 1848 (11 & 12 Yict. c. 42), s. 17, and Criminal 

Law Amendment Act, 1867 (30 & 31 \ict. c. 35), ss. 6, 7 i.jsee title Criminal 
Law and Procedure, Vol. IX., pp. 327, 328. ^ 

(j) DuclcrM ?Bart.) v. Williams (1851), 1 Or. & J, 510; Crofts v. Middleton 

H.L.— XIII. Y 
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Sect. 3. 
When 
"Examina- 
tion 

Ordered. 


Witness 

abroad. 


granting of an order for the examination of witnesses abroad is a 
matter of discretion (r), though in ordinary cases the order will be 
made upon an affidavit by the party applying tQ the effect that the 
evidence of the persons whom he seeks to examine is material (#), 
and that they cannot conveniently be brought to England (t). An 
order will not be made if, in the opinion of the court, it is essential 
that the witness should be cross-examined at the trial (?/■). 

Where letters of request (v) in lieu of a commission are applied 
for, the applicant is required to satisfy the court of the facts of 
which proof is required before the order is made (a). 

The court may order that the subject-matter of the action be sent 
out of the jurisdiction in order that it may be identified by the 
witnesses (b). 

The court may order the examination of a party residing abroad. 
But whereas a foreign defendant is primd facie entitled to have 
evidence, including his own, taken at the place where lm resides (c), 


(1852), 0 Haro, App., xviii. ; Ft sc her v. I ny alar ay (1858), E. B. & E. 321 
(commission issued to foreign court as a court and not as individuals in order to 
comply ’with foreign law) ; Rawlins v. Wickham (1858), 4 Jur. (n. s.) 900; 
Edwards v. Spatyht (special examiners appointed to cross-examine witness 
abroad) ; London Rank of Mexico and South America v. Hart (1808), L. R. (1 Eq. 
407 ; Nadin v. Bassett (1883), 25 Cli. 1). 21, 0. A.; Armour v. Walker (1883), 25 
Ch. D. 073, C. A. ; Cuch v. Allcork A Co. (1888), 21 Q. B. D. 1, 178, <J. A. ; com- 
pare Lawson v. Vacuum Brake Co. (1881), 27 Ch. 1). 137, C. A. ; Emanuel v. 
,S. UykojJ (1 892), 8 T. L. 11. 331 , C. A. ; Lt iris v. Ku/yd/ury (1888), 4 T. h. L\ 639, 
C. A., affirming 4 T. L. R. 026 ; Fraser v. Kevins, Welsh Co. (1888), 4 T. L. R. 
448, C. A. 

(r) Butterfield v. Financial News (1889), 5 T. L. It. 279, (’. A. Tho oxerciso 
of tliis discretion is the subject of icviow by the Court of Appeal ( Berdan v. 
Greenwood (1880), 20 Ch. 1). 764, n.,C. A., 7 >er Baouallay, at p. 707). 

’ (s) Armour v. Walktr , supra; Banyan v. Tate (1883), 21 Oh. 1). 522, C. A.; 
Nadin v. Bassett, supra ; Gochv. Altcock <fe Co., supra ; The Parisian (1887), 13 P. J). 
10; Emanuel v. Salty koff, supra. In the case of criminal proceedings in the 
King’s Bench Division for offences committed in India (soo East India Company 
Act, 1772 (13 Geo. 3, c. 63), s. 4) the Attorney-General’s statement f hut tlio 
evidence of a person in India is necessary is sufficient, without affidavit, to 
support a rule to order tho Indian court to take Ins ovidenco (A. v. l)o tafias 
(1812), 2 Dowl. (n. s.) 410 ; R. v* Douylas (1810), 10 L. J. (q. b.) 417 ; compare 
li. v. Jones (1800), 8 East, 31). 

( t ) Lawson v, tact/ um Brake Co., supra ; Lanycn v. Tale, supra. The mere 
fact that the witness is in the employ of the party applying does not prevent 
tho order being made ( Coch v. AUcock & Co., supra). An application to examine 
witnesses abroad as to foreign law will not be granted unless it is shown that 
the ovidenco cannot bo obtained in this country (The M. Aloxham (1870), 1 
1\ D. 107, C. A.). 

(if) Berdan v. Greenwood, supra ; Re Boyse, Crofton v. Croft on (1882), 20 
Ch. D. 700; Keelcy v. WaJcley (1893), 9 T. L. R. 57 1 (libel). 

(v) See p. 611, ante. 

(a) The evidence to bo obtained must be material ( Ehrmann v. Ehrmann , 
[1896] 2 Gh. 611, C. A.). Letters of request will not be granted in addition to a 
commission, but may bo granted although a special examiner has been appointed 
to hike evidence abroad (Mason and Barry, Ltd. v. Comptoir d'Escompte (1890), 
38 W. R. 685). Letters of request will not be issued, in a case whore uc witnesses 
are to be examined, solely for the purpose of obtaining inspection of documents 
(Cape Copper Co . v. Comptoir d 1 Escompte de Paris (1890), 38 W. B. 763). 

(h) Chaplm v. Puttick , [1898] 2 Q. B. 160, 0. A.; see Chilly’s .Forms, 13th 
ed., No. 14. 

(c) New v. Bums (1894), 64 L. J. (q. b.) 104, C. A., approving Ross v. Wood - 
ford, [1894] 1 Ch, 38 ; Hunt v. Roberts (1892), 9 T. L. R. 92 ; Iiartmont v. Daly 
(1896), 12 T. L. R. 170, C. A. 
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a plaintiff who apples for his examination out of court is required Sect. 3. 
to rnaKe out a strong primd facie case in support of his applica- When 
tion, and. is not entitled to succeed in the absence of a strong Examina* 
affidavit made by himself showing why he cannot attend the trial ^ on 
and why the order should be made (d). An order is more readily Or dere d, 
granted to a plaintiff who is within tho jurisdiction to take the 
evidence of oilier plaintiffs who are remaining abroad (e). 

A second order for examination will only be issued upon sub- 
stantial grounds and in exceptional cases (/). 

The examination of witnesses resident in a hostile country may be Witness in 
ordered if it is shown to the court to be just and practicable (g ). ^ountr 

Sect. 4. — Taking the Evidence . 

831 . When writs of mandamus or commissions are issued to the Taking the 
judges in India, the colonies, or other places in His Majesty’s cvidence - 
dominions, those judges have the same powers of enforcing the 
attendance and examination of witnesses as they would have in the 
trial of an action in their own courts (ft), and have also power to 
order tho examination in the manner* and form directed- by such 
commission or other process (?), arid whr.ro a commission, man- 
damus, order, or request is addressed to any such judge in a civil 
proceeding, he may nominate some fit person to take tho examina- 
tion, or in a criminal proceeding the court to which a mandamus or 
order is addressed, or the chief judge thereof, mnv nominato a judge 
or magistrate to take the required deposition or examination (k ) . 

Wliuo une or more commissioners are appointed by order of the 
court, the mode in which the examination is to be taken is pre- 
scribed in the writ of commission (Z). 

When a person is ordered by the court to give evidence (m) or to 
produce documents (n) before an examiner appointed by tho court, 
wilful disobedience of the order is contempt of court (a). 


(tl) Fischer v. Hahn (1803), 13 0. B. (x. s.) (159 ; Cadclli v. Groom (1852), 18 
Q. H. *190; Litjhb v. Anticosti Island (Goren/or <f: Co.) (1888), 58 L T. 25; see 
Mad in v. Bassett (1883), 25 Oh. 1). 21, 0. A.* per CoTTON, L.J., at p. 29 ; Htrdnn v. 
Green icood (1880), 20 Oil. I). 701, 0. A. ; Coch v. AUcock <fc Co. (1888), 21 Q. B. D. 
1, 178, 0. A., per Lord Esueii, M.E., at p. 181 ; Macaulay v. Glass (1902), 47 
Sol. Jo. 71. 

(e) Baiujne Franco- Kg pptienue v. Lnt&cher (1879), 41 L. T. 408. 

(/) Ciowther y. Nelson (1891), 7 T. L. R. 053; free Western Bank of New York 
v. Koppd (1892), 8 T. L. It. 30, 280, C. A. 

(, r/) Oppcnhcimer v. Bohinson South African Banking Co. (1900), Times, 
31st January and 31st, May, C. A. ; comparo Barrick v. Buba (1855), 16 0. B. 

492 ; see also v. Itvmney (1745). 1 Ami). 61 ; Cahill v. Shepherd (1800), 12 

Yes. 335. 

(h) See p. 577, ante, and statutes thero cited; Evidonco on Commission Act, 
1831 (1 Will. 4, c- 22), s. 2 ; and Debtors (Ireland) Act, 1840 (3 & 4 Yict. c. 105), 
s. 07. 

(i) Evidence by Commission Act, 1859 (22 Yict. c. 20). 

\k) Evidence by Commission Act, 1885 (48 & 49 Yict. c. 74). 

\l) Seo II. S. C., App. J, Eorm 13. Where a commission to take evidence 
abroad is issuod to a single commissioner, it should authorise him to administer 
an oath to himself (ITifticm v. de Coulon (1883), 22 Ch. D. £f41). 

(m) R. S. O., Ord. 37, r. 5. 

(?i) Hid., r. 7 ; County Court Rules, Ord. 18, r. 20. 

(a) Witnesses within the jurisdiction should, except in the oase of an officer of 
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Sbot. 4. 

Taking the 
Evidence. 

Documents 

necessary. 


The examina- 
tion* 


Persons required to attend before a duly appointed examiner 
are entitled to the same privileges as to conduct money and expenses 
as witnesses at the trial (i>). 

The person appointed by the court as examiner must be furnished 
by the party applying for the examination with a copy of the writ 
and pleadings, if any, or with such documents as are necessary to 
inform him of the question at issue (c). 

832. The examiner lias power to administer oaths (d). The 
evidence is to be taken according to the ordinary rules of examina- 
tion, cross-examination, and re-examination ( e ), subject to any 
special directions which may be given by the court (J). 

The examiner’s duty is to write down the witnesses' statements, 
not as a rule in the form of question and answer. These statements 
must be signed by the witnesses, or, if a witness refuse to sign, by 
the examiner himself (r/). They form the depositions, to which the 
examiner appends his signature ( h ). 

If objection be taken to any question (i), the examiner should 
state his opinion as to its admissibility and make a noto of the 
objection and of his statement, but he has no power to decide 
whether the question is admissible (k). 


the court (lie General Financial Bank, [188ft] W. N. 47), be summoned by subpoena 
(R. S. C., Ord 87, r. 20 ; Stuart v. Balkis Co. (1884), 53 L. J. (oil.) 791). If :i person 
refuses to attend, after receiving a subpoena, the court, upon a report from tho 
examiner, will order such porson to attend at his own expense and to pay the 
costs of tho application (lv. S. C., Ord. 37, rr. 8, 13, 15). For form of order, see 
Chitty's Forms, 13th ed., p. 293, No. 11 ; compare County Court Rules, Ord. 18, 
r. 26. If he still refuses, ho may be attached (R. S. 0., Ord. 37, r. 8 ; compare 
Ilennegal v. E ounce (1806), 12 Ves. 201). A witness refusing to answer may bo 
committed for contempt of court [Ex parte Fernandez (1861), 10 C. B. (n. s.) 3; 
compare Shurrock v. Lillie (1888), 4 T. L. R. 355; Carew v. Carew, [1891] P. 
360 ; R. S. 0., Ord. 37, r. 8; County Court Rules, Ord. 18, r. 21). If lie atTend 
without a sub poena ami refuse to answer, the court may order him to answer 
[Cutler v. Wright , [1890] W. N. 28). 

(b) R. S. C., Ord. 37, r. 9 ; County Court Rules, Ord. 18, r. 22 ; soo R. S. C., 
Ord. 65, r. 27 (9); and title Pracj icl and Procedure; compare Wentworth 
V. Lloyd (No. 2) (18G5), 34 Beav. 455. 

(c) R. S. 0., Ord. 37, r. 10; compare County Court Rulos, Ord. 18, r. 23. 

(d) Ibid., t. 19; compare County Court Rules, Ord. 18, r. 32. 

(e) Ibid., r. 11 ; compare County Court Rules, Ord. 18, r. 24. 

(/) Ibid., rr. 21, 22, 23; see Re Bore Gallery (1890), 38 W. R. 491, where 
North, J., intimated to tho examiner his opinion that applicant’s witnesses 
should he cross-examined first. 

(</) R. S. C., Ord. 37, r. 12. It is not essential that the evidence should be 
taken down in the examiner’s own handwriting (Boltonw. Bolton (1876), 2 Ch. D. 
217). Signature by the examiner of a shorthand transcript is not strictly in 
accordance with the rule (see Re Bore Gallery (1890), 88 L. T. Jo. 397); but 
this course may be taken if the parties agree ( The Knutsfard, [1891] P. 219). On 
tho question of the costs of the shorthand writer, see lie WUeary and Taylor 
(1887), 36 Ch. D. 262, 267, C. A. In commercial cases a shorthand writer is 
frequently employed to take down and transcribe the evidence. 

[h) R. S. C., Ord. 37, r. 16 ; compare County Court Rules, Ord. 18, 
r. 25. 

(t) Unless objection is taken at the examination, it cannot subsequently be 
taken [Robinson v. Ihtvies (1879), 5 Q. B. J). 26). 

(/«) Buckley v. Cooke (1851), 1 K. & J. 29. An examiner ought not to refuse 
to allow any question to be put unless it is palpably inadmissible [Surr v. 
Walmsley (1866), L. R, 2 Eq. 439). 
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When a witness objects to answer, the validity of his objection 
is referred to the court, and the witness may be ordered to pay the 
costs occasioned by his refusal (l). 

Although the parties and their legal representatives have a right 
to be present at the examination (m), the room in which the exami- 
nation is held, is not a public court (n). 

833 . Where the examination is taken before one of the examiners 
of the court, he must be notified of the order for an examination 
in the manner provided by the Hulcs of the Supreme Court (o). 
It then becomes his duty to give an appointment in writing for 
the examination (p), and notice must bo given to all parties by 
the party prosecuting the order, in the manner provided (q). Tho 
examiner has power to adjourn the examination de die in diem , 
and to recall witnesses (?*). Tho examiner may, by consent of 
all parties, take the evidence of others than those named in the 
order (s). 

The party prosecuting the order is primarily .liable for the fees 
and expenses of an examiner of the cqurt, and may be ordered by 
the court to pay them upon the application of the examiner. Such 
an order is made without prejudice to any question on taxation as 
to the party by whom the costs should bo borue (a). 

Shot. H. — Return and Use of the Evidence . 

834 . Where evidence is taken in accordance with a writ of 
commission or mandamus issued to a British court abroad, the 
return of the commission is to be made in the manner provided by 
statute (h). 

Where evidence is taken by a commissioner or commissioners in 
accordance with a writ of commission issued by order of the High 
Court, the return of the commission is to bo made in accordance 
with the directions in the writ of commission (c). 

Where evidence is taken before an examiner in accordance with 


(l) II. S. Cl., Old. 37, it. 11, 10; County Court Rules, Old. 18, it. *27, 

28 

(m) II. S. C., Old. 87, r. 11 ; County Court Rules, Old. 18, r. 24. A solicitor’s 
clerk may bo heard before an examiner ( Vimbos v. Meadotecrvft (1001), 46 
Sol. Jo. 2). The fees of one counsel only will bo allowed on taxation (//allows 
v. Fernie (1807), 16 W. 11. 175). 

(n) Me Western of Canada Oil , Lands , and Works Co . (1877), 6 Ch. D. 109; 
comparo Wrifjht v. Wilkin (1878), 6 W. II. 643 ; and see p. 593, ante. 

(o) R. S. C., Old. 37, r. 43. 

r p) Jt is not always loft to the examiner’ s discretion to fix a lime. The time 
may be limited («oe Gedi/e v. Felling, [1892] W. N. 'll). 

(tj) R. S. O., Old. 37, rr. 14, 45. 

(r; The consent of the witness to any adjournment is not necessary (lie 
Metropolitan (Brush) Electric Light and Fower Co Ex parte Offor (1884), 54 
L. J. (err.) 253). 

(s) JI. S. C., Ord. 37, r. 46. 

(a) Ibid., r. 50. As to the fees of oxnminer, see ibid ., rr. 51, 5lA, and App. ; 
and see Linley v. lloulder (1903), 88 L. T. 829, C. A. 

(5) East India Company Act, 1772 (13 Geo. 3, c. 63), s. 40; Evidence on 
Commission Act, 1831 (1 Will. 4, c. 22). 

(c) See R. S. 0., App. J, Eorm 13. 
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affidavit. 


the Rules of the Supreme Court, the original depositions (d) y 
authenticated by the signature of the examiner (e), must be" trans- 
mitted by him to the Central Office and there filed (/). 

Depositions made before issue joined are not to be received at the 
trial, unless within one month after issue joined (or a longer period 
if allowed by the court) notice in writing of his intention has been 
given by the party intending to use them to the opposite party ( g ). 

835 . If it appears at the trial that, in spite of objection, evidence 
contained in the depositions has been wrongly admitted, the court 
will, in its discretion, deal with the depositions accordingly (h). 

Depositions may not (apart from consent) be given in evidence 
unless the court is satisfied (1) that the deponent is dead, or (2) 
that ho is boyond the jurisdiction (i), or (3) that he is unable 
from sickness (k) or infirmity to attend the trial (J). 

The court will presume, in favour of the admissibility of deposi- 
tions, that examiners have discharged their duties correctly (m). 

A commission is not invalidated merely beeauso the court to 
which it was addressed lias boen slightly misdescribed (n). 

Sect. 6. — Interlocutory Proceedings — Evidence by Affidavit . 

836 . Evidence may he given by affidavit on any motion, petition 
or summons (o), but the court may on the application of either 


(d) It is not sufficient to send copies (Clay v. Stephenson (181)5), 3 Ad. & El. 
807 ; compare R. v. Douglas (18-15), 1 Car. & Kir. 070). 

(e) Thu couit will not necessarily refuso to lilo depositions because tho 
examiner has omitted to sign them (Stephens v. Wankhn, Stephens v. Sal way 
(1854), 19 Bcav. 5 85). If tho examiner flies without signing the depositions, the 
court may order them to bo filed (Felthouse v. Dailey (1806), 14 W. It. 827; 
Jfryson v. Warwick and Birmingham Canal Co. (1853), 1 W. It. 124). 

(/) It. S. C., Ord. 37, r. 16. See, as to time for return of depositions, Clark 
V. (Jill (1854), 1 K. & J. 19 ; compare Maple v. Stephenson t [1888] W. N. 62. 

(g) It. S. 0., Ord. 37, r. 24. 

(h) lumley v. Qye (1854), 3 E. & B. 114; see Uulchinson v. Bernard (1836), 
2 Mood. & It. 1. 

(i) See form of “Long Order n for commission, It. S. 0., App. IC, Form 37, 
para. 10; and Ohitty’s Forms, 13th ed., 30!, No. 33. Evidence of absenco 
must be given by a person who speaks from his own knowledge ( Robinson v. 
Markis ( 1 8 i 1), 2 Mood. & It. 375). As to evidence of absence, see Falconer v. 
Hanson (1808), 1 Camp. 171, 172; Currulhera v. Grab am (1841), Car. M. 5; 
Varicaa v. French (1849), 2 Car. & Kir. 1008. 

(A;) The illness need not necessarily bo an incurable one (Beaufort (Duke) v. 
Crawshay (1866), L. E. 1 C. P. 699). 

(J) E. S. 0., Orel. 37, rr. 5, 18. An order to examine witnesses de bene eise 
should not stato that their depositions may be given in evidence at tlio trial, 
for they may be capable of being examined at the trial (Burton v. North 
Staffordshire Rail . Co. (1887), 35 W. E. 536). 

(m) Thus, whore it had been ordered that witnesses should be examined 
separately, it was presumed that this had boen dono, though tho return was 
silent on the point (Simms v. Henderson (1848), 11 Q. B. 1015). It is 
doubtful whether the court will presume commissioners to have taken the oath 
(Brydges v. Branfill (1841), 12 Sim. 334). As to the presumption, see also 
Atkins v. Palmer (1821), 4 B. & Aid. 377 ; Greville v. Stulz (1817), 11 Q. B. 
997 ; HitcMns v. Hitchins (1866), L. E. 1 P. & I). 153 ; Grill v. General Iron 
Screw Collier On. (18<S6), L. E. 1 0. P. 600 ; Hodges v. Cobb (1867), L. E. 2 Q. B. 
652 ; Richards , Tweedy & Co . v. Hough (1882), 51 L. J. (Q. B.) 361. 

(n) Wilson v. Wilson (1883), 9 P. D. 8, C. A. 

Co) R. S. C., Ord. 38, r. 1 ; Heaney v. Elliott , [1886] W. N. 99 (affidavit used 
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party, order the attendance of a deponent for cross-examination (p). 
This rule applies only to affidavits as to questions of fact which 
thecourbhas at the time jurisdiction to decide, and does not apply 
to an affidavit verifying the name of the partners in a plaintiff’s 
firm ( q ). It applies to a foreigner making an affidavit (r). 

The court has a discietion to refuse to order the attendance of a 
witness for cross-examination (a), and will in general refuse to 
make such an order under this rule on an affidavit showing cause 
against a garnishee order nisi (b). 

The court may refuse to act on an affidavit whore it is not 
possible to cross-examino (c). 

A party intending to use an affidavit in an application in 
chambers in the Chancery Division must give notice to the other 
parties concerned (d). 

All affidavits previously read in court upon any proceedings may 
bo used before tlio judge in cliambors (e). 

Any alterations in an account verified by affidavit to be left 
at chambers must be initialled by the officer before whom the 
affidavit is sworn (/), and documents referred to by affidavit 
are not to be annexed to the aflidavi!. but aio to be referred to 
as exhibits (g). 

When a judge in the Chancery Division has heard a case in 
chambers, he wall not receive further evidence in court on a motion 
to discharge the order made in chambers (/i), nor can evidence bo 
filed, after the time which has been fixed for filing evidence has 
elapsed, without special leave (i). 


on further consideration as to costs) ; Finns v. Lewis (I860), 2 L. T. 559 (but 
not an affidavit merely as to the conduct of the parties). 

(р) K. S. 0., Ord. 08, r. 1. When a motion is ordered to stand over to fciio 
lieaiing tli ore can bo no cross-examination on an affidavit used on tlio motion 
(Singer v. AudsUy (1871), Ij. E. 13 iflq. 401). 

by) Abrahams tfc Co. v. Dunlop Pneumatic Tyre Co [1905] 1 K. 15. 46, 0. A. 
See also He Ilardwuk , Has well v. Hardwick (1907), 123 L. T. Jo. 322, and 
Practice Note, [1907] AV. N. 180. 

(r) Strauss v. Goldschmidt (1892), 8 T. L. E. 239. 

(a) La Trinidad , Ltd.v . Browne, [1887] W. N. 208; Strauss v. Goldschmidt, 
supra. As to tlio court or officer before whom the cross-examination is to bo 
conducted, see Lumb v. Osh urn, [188-4] AV. N. 218, and Bye v. Pye, [1885] AV. N. 
174 ; Luxmore v. Gordon (1890), 7 T. L. E. 150. 

lb) Jeff i is v. Tomlinson (1S86), 3 T. Ij. E. 3 93. 

(с) Shea v. Green (1880), 2 T. L. E, 533. An interim order may bo made 

ponding cross-examination ( Lewis v. James (1886), 32 Cli. I"). 326, 331), or even 
in ail exceptional case an Older for committal ( Wordsworth v. Sugdtn (No. 2) 
(1888), 32 Sol. Jo. 743). 7> 

(d) E. S. 0., Ord. 38, r. 20. See Downing v. Falmouth United Sewerage Board 
(1887), 37 Ch. l\ 234, 242, 243, C. A. 

(0 E. S. C., Ord. 38, r. 21. Under E. S. 0., Ord. 37, r. 25, evidence taken 
at the trial may be used in any subsequent proceedings in the same cause, and 
on ex parte applications evidence in another cause may, by leave of the court, 
be read (B. S. C., Ord. 37, r. 3). 

(/) E. S. 0., Ord. 38, r. 22. 

by) As to the right to inspection of exhibits, see Re Hinchliffe (a Person of 
Unsound Mind), Deceased , [1895] 1 Ch. 117, C. A., per L. Smitii, L.J., at 
p. 120 ; and Sloane v. Britain Steamship Co., [1897] 1 K. B. 185, 0. A. 

(A) He Munns and Longdcn (1884), 32 AV. E. 675; Re Marsden'e Estate (1889), 
10Ch.D.475. 

(i) Re Chifferiel , Chijferiel v. Watson (1888), 36 W. E, 806. 
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Sect. 7. — Trial on Affidavits. 

Sub-Sect. 1. — i?t/ Consent. 

837. At the trial of any action or at any assessment of damages, 
fcho evidence may be taken by affidavit, provided that there has been 
an agreement between the solicitors of all parties that it shall be so 
taken (j). This agreement must be a formal consent in writing ( k ), 
and need not apply to the taking of the whole of the evidence (i). 
The court has no power to order that the evidence be taken in 
this manner (m), though a party who unreasonably withholds his 
consent may be ordered to pay the costs of the motion to have the 
ovidence taken by affidavit (a). 

In the case of infants or persons of unsound mind, the consent 
may be given by a guardian ad litem (o), and where the guardian 
ad litem of an infant gives his consent the leave of the court is not 
necessary (p). 

Unless the agreement states that the evidence shall be taken by 
affidavit only, a witness present in court for the purpose of being 
cross-examined on his affidavit may give fresh evidence on behalf of 
the party for whom he has made the affidavit (7). 

A consent that the evidence shall be taken by affidavit is equiva- 
lent to an agreement that the action shall be tried by a judge 
without a jury (r). 


Power of 
court to 
refuse such 
evidence. 


838. The court, if it considers the affidavit unsatisfactory, has 
power to exclude affidavit evidence altogether, and to direct that the 
same shall not be used, but that witnesses shall bo examined orally 
at the trial (s). 

Where, after the agreement has been made, a party is for good 
cause unable to obtain affidavit evidence, the proper course is to 
take out a summons to be relieved from the agreement. The court 
will, in a proper case, order that a reluctant witness be examined 
viva voce at the trial, or will, at the option of the other party, dis- 
charge the agreement and direct that all the evidence be taken vivd 
voce ( t ). 

An applicant is at liberty to read the respondent's affidavits 
notwithstanding the objection that on his own affidavits no case is 
made requiring an answer (a). 


(j) R. S. C., Ord. 37, r. 1. 

(k) New Westminster Brewery Co. v. Hannah ( 1 8 7 0 ) , 1 Oil. D. 27S. 

(/) Miller v. Dwyer (1S91), 27 L. R. Ir. 510. 

(7??) Gardmer v. Hardy , [1876] W. N. 153. 

(n) Patterson v. Wooler (1876), 2 Cli. ]). 586. 

( 0 ) ICnatchbull v. Fowls (1876), 1 Ch. 1). 604 ; Piygott v. Toogood t [1901] W. N. 
130; see Lawson v. Quare (1887), 32 Sol. Jo. 24, where Cditty, J., held that 
in certain cases it was not right that counsel on behalf of infants should agree 
that an action should be tried on affidavit evidence. 

( p) Fryer y. Wiseman (1876), 45 L. J. (cn.) 199. 

(?) Gloenop v. Heston and Isleworth Local Board (1878), 47 L. J. (cn.) 536. 

(r) Brooke v. Wigg Q878), 8 Ch. D. 510, C. A. 

(s) Lovell y. (1883), 53 L. J. (on.) 494. 

(t) Warner v. Mosses (1880), 16 Ch. D. 100, C. A.; and see Winfield v. 
Bhodbred , [1880] W. N. 192. 

(a) Re Margetson and Jones , [1897] 2 Ch. 314, 3H, 319. 
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830 . In the absence of any special agreement between the parties 
or of anjr direction of the court, tbe plaintiff must file his affidavits 
and deliver a list»of them to the defendant or his solicitor within 
fourteen days after the consent for taking evidence by affidavit has 
been given ( b ). The defendant is then allowed fourteen days within 
which to deliver a list of his affidavits (e). Within a further seven 
days the plaintiff must deliver a list of his affidavits in reply, which 
can only deal with matters strictly in reply (d). If affidavits filed 
by the plaintiff in reply are not confined to matters strictly in reply, 
the court will not regard them, or it may give leave to the defendant 
to answer them (e). 

A party desiring the production of a deponent for cross- 
examination at the trial may, within fourteen days next after the 
end of the time allowed for filing affidavits in reply, serve upon the 
party on whose behalf the deponent has made the affidavit a notice 
requiring the production of the deponent at the trial (/). 

The notice must be for the production of the deponent on 
the occasion, whatever it is, on wh\ch tho inquiry and hearing 
and determination are to take place, and the affidavit is to be 
used (r/). 

It is doubtful whether this rule applies in the case of a witness 
who is resident beyond the jurisdiction (h). In Admiralty references, 
however, a deponent who is a party to the action, and is resident 
abroad, may be required by the registrar to attend in this country 
for cross-examination ( i ). 

Where notice is given and a witness is not produced, his affidavit 
cannot be used as evidence unless by the special leave of the court 
or a judge (k). This penalty, however, does not relieve a party 
from tho obligation of attending at his own expense where # a 
subpoena has been issued (Z). 

840 . The fact that a deponent does not appear before an 
examiner to be cross-examined is no ground for taking his evidence 
off the file beforo the hearing ( m ). 

Leave to cross-examine will not be granted until the affidavit 
evidence is complete (n). A judgo in chambers may refuse to 


(h) R. S. 0., Ord. 38, r. 25. 

(c) Ibid., r. 26. 

\d) Ibid., r. 27. This order, however, has not altered the practice which has 
always prevailed iu the Court of Chancery of allowing a plaintiff to tile affidavits 
in reply which bring forward additional witnesses (Peacock v. Harper (1877), 7 
Ch I>/648 ; and boo Adair v. Young (1879), 40 L. T. G1 ; and Poe v. Davies 
(1876), 2 Ch. D. 729). 

(e) Gilbert v. Comedy Opera Co. (1880), 16 Ch. D. 594. 

(/) E. S. C., Ord. 38, r. 28. 

(a) Cmcha v. Concha (1880), 11 App. Cas. 541. 

m DeMorav. Concha (1886), 32 Ch. D, 133, 0. A., per Bowen, L.J., at p. 
143 ; affirmed sub nom. Cmcha v. Concha, supra ; and see per Lord Hkrschell, 
L.C., at p. 559. 

(t) The Parisian (1887), 13 P. D. 16. 

(k) R.S. C., Ord. 38, r. 28. 

(Z) He Balcer, Connell v. Baker (1885), 29 Ch 


\\ 711; 11. S. 0., Ord. 37, 


Ciu, 

m) Meyrick v. James (1877), 46 L. J. (ch.) 579. 
[n) Muir v. Kirby (1887), 32 Sol. Jo. 139, 
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allow a parly to adduce further evidence after the evidence hao been 
completed and that party has cross-examined (<>). 

A person, whether a party to the cause or not,< who has' made an 
affidavit, cannot withdraw the affidavit when cross-examination is 
threatened (p). 

A deponent can be cross-examined under this rule, even where 
the affidavit has not been used by the party who filed it (q). 

The party who produces a deponent for cross-examination is not 
entitled to demand the expenses thereof from the party requiring 
the production (r), even in the case of the cross-examination of a 
deponent not at the trial of the action, but before a master in 
chambers (s). 

A party can compel the attendance of a deponent for cross- 
examination by subpoena (t). 

Where evidence is taken by affidavit, the affidavits must be printed, 
and notice of trial must be given at the same time after the close of 
the evidence as in other cases is provided after the close of the 
pleadings ( a ). Further affidavits may, however, be printed with the 
consent of all interested parties, or by order of the court or a judge (a), 
and evidence filed after notice of trial may, when taken undor a 
judge’s order, be usod at the trial (b). 

841 . In default actions in rem , and in references in Admiralty 
actions, evidence may be given by affidavit (c), but it is in the dis- 
cretion of the registrar to refuse to give weight to such evidence 
until after cross-examination of a deponent on his affidavit, and a 
deponent resident abroad may, if a party to the action, be required 
to attend in this country for cross-examination ( d ). In actions of 
limitation of liability, where the defendant only puts the plaintiff 
to proof of his case, without raising any special defence, the practice 
is for the entire evidence to be given on affidavit ; and in other 
contested Admiralty actions certain matters are in practice proved 
by affidavit ( e ). 

Sub-Sect. 2. — tty Order of Court. 

842 . The court or a judge may for sufficient reason order that 
any particular fact or facts may be proved by affidavit, or that the 


To) Re Davies, Issard v. Lambert (1S90), 44 Oh. D. 2*33, 0. A. 

(р) Re Quartz Hill etc. Co., Ex parte Young (1882), 21 Oh. D. 642, C. A. ; 
Clarke v. Law (1855), 2 K. & J. 28 ; sue also Pike v. Dickinson (1873), 21 W. II. 
802, and Re Sykes's Trusts (1862), 2 John. & II. 415. 

(</) lie Ottaway, Ex parte CAi7<i ( 1 882), 20 Oh. D. 126, 0. A., per Jessel, M.R., 
at p. 127. 

(r) R. S. 0., Ord. 38, r. 28. 

(s) Backhouse y. A Lock (1885), 28 Oh. D. 669; and seo Re Baker, Connell v. 
Baker (1885), 29 Oh. D. 711, Mansel v. Clanrica)de (1885), 54 L. J. (cu.) 982, 
and Re Working Men's Mutual Society (1882), 21 Oh. I). 831. 

U) R. S. 0., Ord. 38, r. 29. As to subpoena generally, see p. 577, ante . 

(a) rhid., r. 30. This order does not apply, in the Probate, Divorco, and 

Admiralty Division, to default actions in rem, or to references in actions, or to 
actions for limitation of liability, Tin less the court or a judge shall otherwise 
order, v 

(b) Waring v. Lacey (1876), 24 W. R. 318. 

(с) R. S. 0., Ord. 37, r. 2 ; and see title Admiralty, Vol. I., p. 119. 

Id) The Parisian (1887), 13 P. D. 16. 

(e) See title Admiralty, Vol. I., p. 110. 
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affidavit of any witness may be read at the hearing or trial, on such 
conditions as may be thought reasonable (/). The rule relates only 
to the trial of an action, and on a motion for judgment the court 
has no power to order that tho evidence be taken by affidavit ( g ). 

The order may be made at any time ; thus, in administration 
actions, the court has power, if it thinks fit, to receive affidavit 
evidence on further consideration after the chief clerk has made his 
certificate (A). 

Again, .where there has been no judgment in an action, but merely 
an order in chambers for accounts, the court, on further consideia- 
tion, may allow an affidavit to be read which has not been before 
the chief clerk (i). 

The rule as to proving facts by affidavit only applies to the proof 
of isolated facts, and the court will not allow execution and attesta- 
tion of a will to be proved by affidavit, even where none of the 
parties cited have appeared (k) 9 though where it appears that 
every effort to trace the attesting witnesses of a. will has failed, an 
affidavit made by one of them may be admitted as secondary evidence 
of execution ( l ). 

Tho following arc instances where the court has made an order 
allowing tho proof of isolated facts by affidavit: — 

(1) In a suit for revocation of probate the court allowed an 
affidavit made by one of the attesting witnesses eight years pre- 
viously to be admitted, it having appeared that every effort had 
been made to find the witness (m). 

(2) At a trial on vied voce evidence an affidavit filed on an inter- 
locutory motion was admitted, although tho deponent was since 
deceased, and had not been cross-examined (n). 

(3) Tho court ordered that tho evidence of two witnesses resident 
in New South Wales should be taken on affidavit in an assessment 
of damages by a master ( o ). 

843 . Where it appears to the court or judge that the other 
party bond fide desires the production of a witness for cross- 
examination, and that such witness can be produced, no order will 
be made authorising the taking of tho evidence of such witness on 
affidavit (p). 


(/) It. S. C., Onl. 37, r. 1. 

(rf) Kllis v. Bobbins (1381), 50 L. J. (cu.) 512. 

(A) May v. Nrwton (1887), 34 Oil. D. 3-17 ; and see Re Rcvill , Leigh v. ftumney 
(18K6), 55 L. T. 542, wlioio on further consideration of an administration action 
an affidavit was allowed to bo read which referred to the ovidonco of one of the 
parties between judgment and further consideration, but not one as to conduct 
of party before the action. 

(t) Re Michael, Dessau v. Re win , [1885] W. N. 104 ; 52 L. T. 609. 

(fc) Cook v. Tomlinson (1876), 24 W. It. 851. 

(/) Hayes v. Willis (1900), 75 L. J. (p.) 86. In Dnwitt v. Drnoitt (1888), 58 
L. T. 6S4, an affidavit made under similar circumstances was allowed to br* 
read on tho ground that the witness was engaged in giving evidence in another 
case. • 

Cm) Qornall v. Mason (18S7), 12 P. I). 142. 

fn) Elias v. Griffith (1877), 46 L. J. (cu.) 806. 

fo) Macdonald v. Antelme, Patterson Co., [1884] W. N. 72. 

( p ) It. 8. 0., Ord. 37, r. 1. 
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This provision is in accordance with the general rule* that 
evidence is not admissible against a party unless that party has the 
opportunity of testing it by cross-examination (#),« nor does the fact 
that an affidavit has been used on an interlocutory application give 
any right to read it at the trial (?■). 


Sub-Sect. 3. — In County Court, 

Evidence 844 . Evidence in the county court must ordinarily be given 

in county nm voce, and even where evidence is required or permitted to be 

courts. taken by affidavit, such evidence must nevertheless be taken 

orally on oath if the court, on any application at or before the trial, 

so directs. But the judge may at any time, for sufficient reason, 

order that any particular fact or facts may be proved by affidavit, 
on such conditions as he may think reasonable (a). 

Where, however, a party bond fide desires the production of a 
witness for cross-examination, and such witness can be produced, 
the judge will not carder his evidence to be given by affidavit ( b ). 

Notice of intention to use affidavits at the trial may be given, 
Bubject to compliance with the conditions imposed (c*). 

The judge may, if he thinks tit, on the hearing of a judgment 
summons, admit as evidence the affidavit of a judgment creditor 
or debtor who does not reside within the district of the court where 
the summons is heard (//). 

in proceedings under the Trustee Relief Acts, the Trustee Acts 
(other than proceedings under s. 42 of the Trustee Act, 1893), 
or relating to fcho maintenance or advancement of infants, or under 
the Settled Land Acts, 1882 to 1890, ortho Guardianship of Infants 
Act, 1880, all facts are to be proved by affidavit, unless the judge 
otherwise directs (e). 

Admiralty 845 . On an assessmont of damages in Admiralty references, 
references. evidence may be given by affidavit where a witness resides not less 
than ten miles from the registrar’s office, or in any other case by 
consent of the parties (/). The adverse party, however, has the 
right to require a deponent to attend the reference for cross- 
examination (/). The cross-examining party will bo liable to pay 
the costs of the attendance if the registrar considers that it was 
unnecessarily called for (/). 


(q) See Allen v. Allen , [1894] P. 248, 0. A., per Lopes, L.J., at p. 253. 

(r) Perkins v. Slater (1875), 1 Oil. I). 83 ; Blackburn Union v. Brooks (1877), 
7 Ok. D. 68. In bankiuptcy proceedings evidence is generally givon by affidavit, 
but deponents may bo cross-examined on their affidavits by notico (Be Otlaway , 
Ex parte Child (1882), 20 Ch. D. 126, 0. A.). As to Admiralty actions, see 
R. S. C., Ord. 38, rr. 28, 30, and The Parisian (1887), 13 P. D. 16. 

(a) County Court Rules, Ord. 18, r. 1 ; and titlo County Courts, Vol. VIII., 
p. 031, 

(b) County Court Rules, Ord. 18, r. 2. This rule corresponds to R. S. C., 
Ord. 37, r. I ; seopp. 609 et seq ante. 

(c) See titlo County Courts, Vol. VIII., p. 031, 

Id) County Court Rules, Ord. 25, r. 37. 

(e) County Court Rules, Ord. 38, r. 5. This rule applies to applications as 
to funds in court (County Court Rules, Ord. 38, r. 23). 

(/) County Court Rules, Ord. 39, r. 100, 
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• Sect. 8. — Form and Contents oj Affidavits. Shot, 8. 

Form and 

846. Affidavits are to be drawn up in the first person (g), and Contents of 
divided into paragraphs numbered consecutively, each of which, Affidavits, 
as far as possible, must be confined to a distinct portion of the 

subject. Every affidavit must be written or printed bookwise(/0. 

No costs are to be allowed in respect of an affidavit which 
substantially departs from tho rule (i). 

Every affidavit must be intituled in the cause or matter in which 
it is sworn, but the names of the first plaintiff and defendant are 
sufficient where there are more than one ; and tho costs of any 
prolixity are to be disallowed by the taxing officer (/c). 

Every affidavit must state the description and true place of abode 
of the deponent, and where there is more than one deponent the 
names of each must be inserted (/). 

An affidavit in a contemplated action should bo intituled both 
in the contemplated action and in the mattor of the Judicature 
Acts (■;/!)■ 

847. Affidavits must deal only with facts which the witness can Must deal 
prove of his own knowledge, except on interlocutory applications, with faols> 
whore statements as to a deponent’s belief are admitted, provided 

the grounds of such belief are stated, but not otherwise (n). An 


(3) An affidavit made in tlw third person sworn in tho United States, whore 
it. is tb.» v »*.,(.tioo wo to swear thorn, was allowed to bo filed in lilamet/ v. Blarney f 
[ 190-1 W. N. 13$, following He Husband (1865), 12 L. X. 303. 

(JA'll. S. C., Ord. 38, r. 7. For formal parts of an affidavit, seo Damell’s 
Chancery Forms, 5th ed., pp. 3—5; Cliitty’s Forms, 13th cd., p. 744. As to 
commencement of affidavit, see Phillips v. Brent ice (1813), 2 Hare, o42, Re 
Newton (I860), 2 De G. F. & J. 3, 0. A. ; Allen v. Tat/lor (1870), h. It. 10 Eq.«2. 

(t) R. 8. O., Ord. 38, r. 7. Tho court has power to recoivo defective affidavits 
under Ord. 38, r. 14 ; soo Jlarlorfc v. Ashbernj (1883), 2S Sol. Jo. 26 ; Eddowes v. 
Argentine Loon and Agency Co. (1890), 59 L. J. (on.) 392, C. A. ; Oates v. 
Buckland (im), 13 W. U. 67 ; lie Hermann , Ex parte Heymann (1872) 7 Ch. 
App. 48S ; Eowa v. Yeurley, [1874] W. N. 158; He London Asphalte (Jo. (iy07), 
23 T. L. li. 406 ; Underdawn v. Stannard , [1871] W. N, 171 ; Pearson v. Wilcox 


(1853), 10 llare, App., xxxv. _ _ a 

Lit) II. S. O., Ord. 38, r. 2; see Mackenzie v. Mackenzie (1852), 5 He G. & Srn. 
338 • Saluidge v. Tvifon (1869), 20 L. T. 300 ; Blarney v. Blarney , supra ; Hawes 
v. Bamford (1839), 9 Sim. G53 ; Re Varteg Iron Works Wesleyan Chapel (18o3), 
10 Hare, App., xxxvii. ; Fisher y. Coffey (1855), 1 Jur. (N. S.) 9 o6 Under- 
down v. Stannard , supra ; Whiting v. Bassett (1872), L. It. 14 Fq. <0. As 
to affidavit verifying a statutory declaration made abroad, see Fiactico Aote, 
[1907] W. N. 180, and Re Hardwick , Roswell v. Hardwick (1907), 123 L. 1. Jo. 


322 

n\ B,. S. 0., Ord. 38, rr. 8, 9. If affidavit of all deponents is taken at one 
time it is sufficient to state that it was sworn by each of tho “ above-named " 
deponents. As to affidavits by parties to the action, seo Crockett v. Bullion 
f 18151 2 Madd. 446. As to tho description of the deponent, see a Tiling 
Department Notice (dated December 4th, 1902), and Re Orde (1883), 24 Ch. D. 
271, 0. A. ; lie Horwood (1886), 55 L. T. 373, C. A. ; Re Dodeworth , Spence v. 
Dodsworthf [1891] 1 Ch. 657. 

(7a! Youna v. Brassey (187o), 1 Ch. D. 277. 

(J ESC Ord. 38, r. 3 ; He New Callao Co. (1882), 30 W. E. 647 ; He Yount/ 
(J. L) Manufactwriny Co., Lid., [1900] 2 Ch. 753, 0. A. An attested copy of a 
document may be exhibited as affording grounds for belief, although no 
evidence is adduced to account for non-production of the original ( Spencer v. 
Bailey (1892), 93 D. T. Jo. 223). 



626 


Evidence. 


Sect. 8. 
Form and 
Contents of 
Affidavits. 


Corrections 

etc. 


Form of 
jurat. 


affidavit of information and belief must state the source of informa- 
tion and belief (o). 

For the purpose of this rule, those applications only are 
considered interlocutory which do not decide the rights of the 
parties, but are made for the purpose of keeping things m statu quo 
till the rights can be decided, or for the purpose of obtaining some 
direction of the court as to the conduct of the cause ( p). 

The costs of affidavits containing unnecessary matters of hearsay 
or argumentative matter, or copies of or extracts from documents ( q ), 
are to be paid by the party filing the same (r) . 

The court lias an inherent right to take an affidavit off the file 
for prolixity (s). 

The court may order any matter which is scandalous to be struck 
out from any affidavit, and may order the costs of the application 
to bo paid as between solicitor and client (a). 

Affidavits containing any interlineation, alteration, or erasure 
cannot, as a rule, be read without leave of the court, unless the 
alterations are initialled by the officer taking the affidavit (b). 

Unless a commissioner to 'administer oaths expresses the time 
when and the placo where he takes an affidavit, it will not be 
permitted to be filed or enrolled without the leave of the court 
or a judge (e). A commissioner must also express the time when 
and the place where he does any other act incident to his office (d). 
He should state his title as commissioner (v\ 


(o) Ite Young (J. L.) Manufacturing ( Jo., Ltd., f 1900] 2 Cli. 753, 0. A. ; Quartz 
Jhlt Cvnsrliduttd Gold Mining Co. v. I trail (1882), 20 Oh. I). 001, 0. A.; see 
also Bonnard v. Perryman , [1891] 2 Cli. 209, 287, 288, 0. A.; Lumlry v. 
Osborne , [1901] 1 K. It 532 ; Bidder v. Bridges (1881), 20 Oh. J). 1, 0. A. 

$p) Gilbirt v. End can (1878), 9 Cli. I). 259, 208, 209, 0. A. ; and hog Bird v. 
Lake (1803), 1 lToni. & M. 113. In lie Anthony B>ncll Puirce Co., J)<dg v. 
Anthony Bn veil Pearce tfc Co., Be Same, Onm v. Same., [1899] 2 Oil. 50, an 
affidavit founded on statements of an informant who might have, boon subpoenaed 
was not allowed; see also lie Palmes, Palmes v. II., [1901JW. N. 1 i(‘, and 
Practice Note, [1870] \V. N. 59. As to affidavit evidence on a motion for 
judgment when them is an infant defendant, poo Cheek v. Clark, [1910] 
W. N. 37. As to an affidavit vorifviug a cause of action under It. S. C., Ord. 14, 
r. 1, sco Lagos v. Grunwaldt, [1910] 1 X. 13. 41, and compare Ghirgwin v. Bussell 
(1910), Times , 2()th October. 

(y) Hirst v. Procter , [1882] W. N. 12. 

W It. S. C., Ord. 38, r. 3. 

(s) Walker v. Poole (1S82), 21 Oh. 1). 835; lhll v. Lfcirt-Davis (1SS1), 2l3 
Cli. D. 470, C. A. 

(a) It. S. 0., Ord. 38, r. 11. For cases wlicro affidavits wore ordered to bo 
taken of! the lile, see Goddard v. Parr (1855), 24 L. J. (on.) 783 ; Kvrnich v. Kernick 
(1804), 12 W. It. 335; Osmaston v. Land Financiers Association, [1878] \V. N. 
101. As to expunging such matter as is deemed scandalous, see Warner v. 
Mosses, [1881] W. N. 69, 0. A. ; Crackrudl v. Janwn (1879), 11 Oh. D. 1, 
0. A., per Fry, J., at p. 13 ; Be Jessopp, [1910] W. N. 128 (mattor irrelevant, 
but not scandalous, cannot be struck out). 

(/') It. S. C., Ord, 38, r. 12 ; see Gill v. Gtlbard (1852), 9 Hare, App., xvi. 
A uiui'tor in the King’s Bench Division has no jurisdiction to initial an affidavit 
sworn in an action in the Chancery Division (Be Cloake (1891), 61 L. J. (on.) 69). 

(c) It. S. 0. t Ord. 38, t r. 6. 

(d) Ibid . 

(?) Be Chapman , Ex parte Johnson ( 1 884), 26 Oh. D. 3.38, 0. A . Other cases deal- 
ing with irregularities in the jurat are B. v. Bloxham (Inh ah Hants} (1814), 8 Jur. 
1117 ; Eddowes v. Argentine Loan and Agency Go. (1899), 59 L. J. (oil.) 392, 0. A. 



Part VI. — Evidence out of Court. 


627 


Thp parties cannot waive irregularities in the form of a jurat (/*), 
but in a case where the place of swearing is omitted the court may 
possibly assume that the place was within the area in which the 
notary before whom it was taken was certified to have jurisdiction, 
and the irregularity may be overlooked (g) m 

Where an affidavit is sworn by a blind or illiterate person, the 
officer taking tho affidavit must certify that it was read over in 
his presence to the deponent, and that the latter seemed perfectly 
to understand it, and mado his signature in the presence of the 
officer {h). It is not sufficient to prove that the affidavit was read 
over to the witness by the person who prepared it, and that the 
witness appeared to understand it (i). 

Sect. 9. — Who may take Affidavits. 

848 . Affidavits may be sworn in England before a judge, district 
registrar, commissioner to administer oaths, or certain other 
officers empowered by statute or rule to administer oaths (/;). 

The following officers are empowered to administer oaths in 
matters in the Supreme Court : — (I) Every master and first or 
second class clerk in the filing and record department of the 
Central Office (l) ; (2) chancery masters (m ) ; (8) taxing officers (n) ; 
(4) district registrars (o) ; (5) officers of the court or other 
persons directed to take the examination of any person or 
witness (p); (ii) arbitrators and umpires (<?) ; (7) commissioners 
to administer oaths (r) ; (8) commissioners appointed under the 
Commissioners for Oaths Ads, 1889, 181J0, 1891(a); (9) first and 
second class clerks in tho bills of sale department (l) ; (10) first and 
second class clerks in the Crown Office (a). 

An officer of the court or other person directed to take |he 
examination of any witness or person may administer an oath (ft). 


(/) RRkiuyUm v. JTims worth (1830), 1 Y. & 0. (EX.) M2. 

(i/) Mu'h v. Ward (1853), 10 Haro, App., i. 

\h) 11. S. 0., Ord. 38, r. 13; soe Veniy hough v. Naylor (1875), 23 W. R. 22S ; 

v. Christopher (1841), 11 Sim. 409. The attestation by a master is evidence 

that the deponent was reguhuly sworn, and that the signature is his signature 
(IL v. Benson (1810), 2 Camp. 508). 

(i) Re hong staff, Blenkarn v. Longstn ff (1881), 54 L. J. (on.) 510 ; but see 
Verncr v. Cochran r (1839), 23 L. R. Jr, 422. As to a deponent who could not 
sign or make a mark, see R. v. Holloway (1901), (35 J. L\ 712. 

'(/;) It. H. C\, Ord. 38, r. 4. 

(0 R. 8. 0., Ord. 61, r. 6. 

Om) R. S. 0., Ord. 55, r. 16. Chancery masters wore form oily styled chief 
clerks. 

(?i) R. S. 0., Ord. 65, r. 2< (25). 

(o) Judicature Act, 1873 (36 & 37 Viet. c. 06), s. 62 ; R. S. 0., Ord. 35, 

r. 6. 

(7)) R. S. 0., Ord. 37, r. 19; see Commissioners for Oaths Act, 1889 (52 & 
53 Vact. c. 10), s. 2. 

(q) Aibitration Act, 1889 (52 & 53 Viet. c. 49), s. 7 (a). 

(r) Judicature Act, 1873 (36 & 37 Viet. c. 66), ss. 1 i, 82, 84. 

(s) 52 & 53 Viet. c. 10 ; 53 & 54 Viet. c. 7 ; 54 & 55 Viet. c. 50. 

(t) Bills of Sale Acts Rules, r. 12. 

(a) Crown Office Rules, 1906, r. 7. 

ft) R. S. C., Ord. 37, r. 19. As to tho appointment of commissioners, see 
Commissioners for Oaths Act, 1889 (52 & 53 Viet. c. 10), ss. 1, 2; Judicature 
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Evidence. 


Sjbot. 9. 
Who may 
> take 
Affidavits. 


Solicitor to 
parties to 
an action. 


Affidavit 
made out 
of the 

jurisdiction. 


No affidavit is sufficient if sworn before the party on whose 
behalf the affidavit is to be used, or before his solicitor or his 
solicitor’s agent, correspondent, clerk, or partner (c), even where 
the affidavit is sworn before one of the partners of the country firm 
of solicitors in a case where the name of the London solicitors 
appears alone on the record (d), or where an affidavit is sworn 
before a country solicitor who is the “ correspondent’ ’ of the party’s 
London solicitors (c). 

An affidavit of the execution of a bill of sale sworn before the 
solicitor for the grantor has been held to be insufficient (/). 

849 . In places out of the jurisdiction of the court, which are 
under the dominion of His Majesty, affidavits may he sworn and 
taken before any judge, court, notary public, or person authorised 
to administer oaths in the place where the affidavit is taken (g). 

In foreign parts, out of Ilis Majesty’s dominions, affidavits may 
be sworn before any of His Majesty’s consuls or vice-consuls (fc), 
and any person having authority to administer an oath in a placo 
out of His Majesty’s dominions may take an affidavit required to be 
used in England (i). 


Act, 1S73 (36 & 37 Viet. c. 66), sa. 77, 82, 84. As to the duration of the com- 
mission, see Ward v. Gumgee (1S91), 65 L. T. 610; Shrapnel v. Gamgee (1891), 

8 T. L. It. 9. By the Oaths Act, 1909 (9 Edw. 7, c. 39), s. 3, the word “officer ” 
iu that Act means and includes any and every person duly authorised to 
administer oaths. 

(r) R. S. C., Ord. 38, rr. 16, 17 ; lie Hogan (1754), 3 Atk. 813 ; Wood v. Ilarpur 
(1840), 3 Heav. 290; Iloplcin v. Hopkin (1853), 10 Ilaro, App., ii. ; Bourke 
v. Davis (1889), 44 Ch. I). 110, per Kay, J., at p. 126. By the Commissioners 
for Oaths Act, 1889 (52 & 53 Viet. c. 10), s. 1 (3), a commissioner is forbidden to 
administer an oath in any proceeding in which he is solicitor to any of the 
parties, or in which he is interested. 

(J) Northumberland (Duke) v. Todd (1878), 7 Oh. l'h 777. 

(c) Parkinson v. Orawshtiy , [1894] W. N. 85; see also Foster v. Harvey (No. 1) 
(1863), 11 W. It. 899 ; Re Gregg , Re Frame (1S09), L. It. 9 Eq. 137. 

(/) Baker v. Ambrose, [1896] 2 Q. 13. 372. 

(g) It. S. 0., Ord. 38, r. 6. 

(h) Ibid . The Commissioners for Oaths Act, 1889 (52 & 53 Viet. c. 10), s. 6, 
enacts that an affidavit sworn in a foreign place before any of the following 
officials shall be as effectual as if duly sworn in the United Kingdom British 
ambassadors, envoys, ministers, charges d’affaires, secretaries of an embassy or 
legation, consuls-general, consuls, vice-consuls, acting consuls, pro-consuls, 
consular agents. Acting consuls- general, acting vice-consuls, and acting 
consular agents are added by the Commissioners for Oaths Act, 1891 (54 & 55 
Yict. c. 50), s. 2. 

(0. Commissioners for Oaths Act, 1S89 (52 & 53 Viet. c. 10), s. 3. As to the 
application of this Act to bankruptcy affidavits, see Re Magee, Ex parte Magee 
(1885), 15 Q. B. I). 332. As to the necessity for an affidavit verifying the 
signature of a foreign magistrate, and as to the authority of such magistrate, 
see Omeallyy . Newell (1807), 8 East 364 ; Haggilt v. Iniff'(iiib4), 5 De O. M. & CL 
910, C. A. ; Re Earl's Trust (1858), 4 K & J. 300, C. A. ; Mayne v. Butter (1864), 
13 W. It. 128 ; Levitt v. Levitt (1865), 2 Hem. <& M. 626 ; ilayward v. Stephens 
(I860), 36 L. J. (oil.) 135; Re Knuih's Trusts (1867), 15 W. R. 781; Lees v. 
Ln*, [1868] W. N. 268; Re Davis's Trusts (1869), Ii. R. 8 Eq. 98; Coolce v. 
Wilby (1884), 25 Ch. D. 709 ; l)e Leon v. Hubbard , [1883] W. N. 197 ; Brittlebank 
v. Smith (1884), 50 L. T. 491 ; Cooper v. Moon, [1884] W. N. 78 ; Sharpe v. 
Jackson (1904), 39 L. J,400; Re London Asphalts Co. (1907), 23 T.L. 11.406 (an 
affidavit sworn in Germany before a notary whoso signature was attested by the 
Seal of the British Consulate was allowed to bo used, although the attestation 
did not state that tho notary was qualified to administer oaths). 
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La fndia affidavits may be sworn before any judge or official of a Sect. 9. 
High Court, or local court empowered by that court to administer Who may 
oaths, or»any magistrate, commanding officer of any military station take ’ 
occupied by Ilis Majesty’s troops, or notary public (k). Affidavits. 

Sect. 10 . — Filing and Office Copies of Affidavits . 


850 . Every affidavit used in the Supreme Court must bo filed. Filing 
and must have indorsed on it a note showing on whose behalf it is » ffid avits. 
filed ; no affidavit may be filed or used without such note, except by 
the direction of the court (Z). 

With the exception of affidavits used in Admiralty and Probate 
actions, or in proceedings on the Crown side of the King’s Bench 
Division, or in a district registry (in which cases affidavits are filed 
in the Admiralty or Probate registries, or the Crown Office Depart- 
ment or in the registry, as the case rnay be), every affidavit used 
must be filed in the Central Office (m). 

It is tho duty of the solicitor to the party who has sworn and Using 
used an affidavit to causo it to be filed, and where affidavits are 
used in chambers before being filed there is an undertaking, express a avi 
or implied, that they shall be filed (a). 

On ex parte applications unfiled affidavits are allowed to be read, 
on an undertaking that they shall be filed, but an unfiled affidavit 
of service of notice of motion cannot be read, where the defendant 
does not appear (o). 

An order made ex parte in court will not, except by tho leave of 
the court or a judge, be of any force unless the affidavit on which 
the application was made was produced or filed at the time of 
making the motion ( p ). 

Where a special time is limited for filing affidavits, no affidavit 
filed after that time may bo used except by leave of the court (q). 

Affidavits are not allowed to be taken out of a district registry or 


(/;) Stringer s Oaths and Affirmations, 3rd ed., p. 51. 

(l) R. S. 0., Ord. 38, r. 10. 

(m) Ibid. Affidavits used on the revenue side are filed in the King’s 
Remembrancer’s Department, Room 176. The place of filing is tho Filing and 
Record Department, Rooms 8-1 and 86. Affidavits lor uso on appeal should be 
filed with tho officer of tho division of tho High Comt from which tho appeal 
comes (iraffc v. Watts (1876), 45 L. J. (cu.) 658, 0. A.). 

(n) Taylor v. Gates (1895), 72 L. T. 436, 0. A., per Ltndley, L.J., at p. 437. 
Where an infant appears by his guardian ad litem, R. S. 0., Ord. 16, rr. 18, 19, 
provide for tbo tiling of an affidavit by the solicitor. 

(o) Farrer v. Sykes (1874), 43 L. J. (oil.) 392. 

(») R. S. 0., Ord. 38, r. 19; and see Re Abbott's Trade-mark (1904), 48 
Sol. Jo. 351 ; ^nd Re King tfc CVfi Trade-mark , [1892] 2 Ch. 462, 0. A. As 
to time for filing affidavits for use at trial, see R. S. C., Ord. 38, rr. 25—27. 
When a summons has been adjourned into court, oviderice filed after the time 
fixed in chambers for filing evidence cannot be used without special leave; 
where no time had been fixed, evidence filed after the adjournment into court 
was admitted (Re Chifferiel y Ghifferiel v. Watson (1888), 58 L. T. 877). In 
references in Admiralty actions the claim and affidavits must be filed within 
twelve days from the day when the order for the reference* is made ; twelve days 
are then allowed for filing counter affidavits, six days only being allowed for 
any further affidavits (R. S. 0., Ord. 56, rr. 2, 3). 

(q) R. S 0., Ord. 38, r. 18. 
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Evidence. 


Sect. 10. 


Filing and 
* Office 
Copies of 
Affidavits. 


Office copies. 


Actions to 
perpetuate 
testimony. 


Evidence 
for use 
before 
foreign 
tribunals. 


out of the Central Office without the order of a judge, district 
registrar, or master (r). 

A deposition of a witness filed for one purpose in proceedings in 
bankruptcy may be used against him as an admission in any other 
proceeding in the same bankruptcy (s). 

In cases where an original affidavit is allowed to be used, it must 
be stamped with a proper filing stamp and must, when used, he 
delivered to the proper officer, who shall send it to be filed. 

Office copies of affidavits may always be used where the original 
has been filed and the copy duly authenticated (t). 

The parties must produce office copies of the affidavits they 
intend to read (a). The office copy should be produced by the 
party on whoso behalf the affidavit was filed (a), except in the case 
of affidavits filed by a claimant or creditor in an administration 
action (b). , 

In cases in which an original affidavit can bo used it is not 
necessary to take an offh-o copy (<?), nor is an office copy of an 
affidavit of documents necessary (d). 

Sect. 11 . — Action for Perpetuation of Testimony. 

851 . Actions to perpetuate testimony may be brought by any 
persons who would, under the circumstances alleged by them to 
exist, become entitled to any honour, title, dignity, office, or estate 
on the happening of some future event ( e ). 

Sect. 12 . — Evidence for Use before Foreign Tribunals. 

852 . Facilities are afforded by statute (/) for taking evidence 
iii His Majesty’s dominions in relation to civil and criminal matters 
for use before foreign tribunals. 

Where it is made to appear to the court that any tribunal of 
competent jurisdiction in a foreign country before which any civil 
or commercial matter or any criminal matter not of a political 
character is pending is desirous of obtaining the testimony of any 
witness within the jurisdiction of the court, the court may, on the 
ex parte application (g) of a person duly authorised by the foreign 


(r) E. S. 0., Ord. 35, r. 22 ; 11. S. 0., Ord. 61, r. 28. 

Is) lie Cooper , Ex pai te Hall (1882), 19 Oil. i>. 580, 0. A. 

(i) E. S. &, Old. 38, r. 15. 

(a) E. S. 0., Ord. 06, r. 7 (f), (g). 

(b) Marshall y. National Provincial Bank of England (1802), 61 L. J. (cit.) 
465, 466. As to the proper method of preparing office copies, see Coleman v, 
Coleman, [1905] W. N. 100. 

(c) E. S. 0., Ord. 65, r. 27 (53). 

(d) Ibid., r. 27 (54). 

(e) E. S. 0., Ord. 37, r. 35 ; sco title Equity, p. 44, ante. 

(/) Foreign Tribunals Evidence Act, J856 (19 & 20 Viet. c. 118), which 
applies only to civil and commercial mattors. Its provisions are extended to 
criminal mat tors, other than those of a political character, by the Extradition 
Act, 1870 (33 a 34 Yict. c. 52), s. 24. 

a The order for examination of the witness may bo obtained ex parte from a 
r in a civil matter, and from the judge in chambers in a criminal matter, 
upon an affidavit of the matters required by b. 1 of the Foreign Tribunals 
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tribunal, make such order as is necessary for the obtaining of the 
evidence of the witness ( h ). 

The coftrt may* direct that lire examination be taken in the 
manner requested by, or stated to be in accordance with the 
practice of, the foreign court for which the evidence is being 
obtained (i). 


Sect. 12. 
Evidence 
for Use * 
before 
Foreign 
Tribunals. 


Evidence Act, 1856 (19 & 20 Viet. c. 116), to bo inado to Appear. As to what 
evidence of such matters is sufficient, see Simpson y. Hazard , [1887] W. N. 115. 
The application is in certain cases made by the solicitor to the Treasury (11. ft. 0., 
Ord. 67, r. 60). 

{h) Foreign Tribunals Evidence Act, 1856 (19 & 20 Viet. c. 116), ss. J, 2; 
Extradition Act, 1870 (36 & 34 Viet. c. 52), s. 24 ; E. ft. 0., Ord. 37, r. 51. As 
to the form of order, tbo person before whom tho examination is to be held, and 
tho manner in which tho examination is to bo cortitiod and forwarded, see 
R. S. C., Ord. 67, ir. 55—57. 

(' i ) R. ft. O., Ord. 67, r. 58. Tho Foreign Tribunals Evidence Act, 1856 (19 A 20 
Viet. e. 113), s. 3, authorises the taking of evidence oh oath b} r peisous acting 
as examiners under any order made in pursuance of tho Act ; s. 4 provides for 
tiio obtaining by a witness of his expenses; s. 5 entitles a witness to refuse to 
answer incriminating questions and any othi*r questions which Ilo would bo 
entitled to refuse to answer in a cause pending in tho court which lias ordered 
bis examination. R. S. 0., Ord. 67, rr. 5i — 58, . ppty to applications under the 
Evidonco by Commit ion Act, 1859 (22 Viet. c. 20) (E. ft. (A, Old 67, r. 59). 


EXAMINERS. 


See Co o uts ; Evidence; Practice and Pkocedure 


EXCHANGE. 

See Compdlsoey Purchase op Land and Compensation ; Real 
Property and Chattels Real ; Stock Exchange. 
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EXCHEQUER. 

See Constitutional Law ; Revenue. 


EXCHEQUER BILLS. 

» 

, See Rii/ls op Exchange etc. 


EXCISE. 


See Intoxicating Liquoes; Revenue. 


EXCOMMUNICATION. 

See Ecclesiastical Law. 
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EQUITY, 

accident, bond destroyed or lost, relief in equity, 25 
profcil of, dispensed with at law, 2d 
document, under hand, lost or destroyed, former procedure in equity, 26 
wheie lost or destroyed, 2 5 

executor, loss of assets, not charged with in equity, 27 
law, cases recognised at, 25 

lease, coal mine, deliciency of coal, no relief, 27 
rent not suspended, in case of tire, 27 
negotiable instrument, if destroyed, relief at law, 26 

lost, equily exercised jurisdiction, 26 
personal representative, matters done in course of business, relief, 27 
policy, insuvn.nee, lost, effect qf decree of court directing payment, 26 
power, defective execution of, relief in equily, 27 
lelief in equity more advantageous than at law, 26 
how far concurrent, 25 

person seeking, in equity only where no remedy at Jaw, 25 
title deeds lost or destroyed, 2(3 
what the term includes, 25 

will, omission to make, no relief in equity, 27 
account, action for at law, not restrained except for strong considerations, 28 
assumpsit, action of, formerly at law for balance due, 27 
law, actions that foimcvly lay at, 27 

mortgagor and mortgagee, between, property out of jui isdiction, 66 
mutual, accounts, bill for, properly brought in equity, 28 
of piofits, option in plaintiff to have, or damages, 63 
plaintiff socking, must account, 72 

relief, facilities afforded in equity. 27 ■ 

in equity, leasons for assumed jurisdiction, 27 
matters of, in Chancery, 6, 10 
not always given where remedy at law, 28 
acquiescence, bieach of tiust, in, by cestui qvc trust , effect of, 172 

circumi-tanees raising estoppel, party so acquiescing cannot com- 
plain, 166 

upon winch estoppel rests, 166 
double meaning of term, 166 
estoppel, by, elements constituting, 167 

circumstances upon which founded, 166, 167 
fiduciary relationship of person lying by, 167 
fraud, the foundation of doctrine, 167 
ignorance of title, prevents application of doctrine, 168 
improvements, in, by person other than owner, 168 
innocent purchaser, in purchase by, 168 

land, building on, of another knowing him to be the true owner, 
effect of, 167 

lapse of time of no importance, the estoppel is immediate, 166 
marriage settlement, ignorance of title no claim to relief against, 168 
married woman, where restrained from anticipation, 168 
notice of claim avoids equity against owner, 167 
operates by way of estoppel, 166 
person lying by, must state his adverse title, 167 
rights of person expending money on another’s property, 168 
standing by, party, without objecting to dealings of another adverse 
to his rights, 166 # 

while person acquires what he thinks is a good title, 
167 

statutory provision relating to, 166 
actual notice, agent, to, acting within scope of hiB authority, 84 

( i ) 
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EQUITY — continued . * 

actual notice, agent, to, affects principal whether communicated or not, 81 
as such, must be in same transaction, 85 
employed in transaction, 84 
imputed to principal, 84 

knowledge if fraudulent, not imputed to principal, 81 
mud be material to transaction, 85 
where there has been fraud, 84 
companies, having common officer, 85 

with common officer, of matters of internal regulation. 86 
Conveyancing Act, 1882, effect of, 85 
corporation, to, to whom given, 84 
definition of, 84 

fraud by agent, must be independent of mere concealment, 85 

matter not material to transaction, 85 

person giving, status of, when given, 81- 

purchaser must follow up matters of which he has, 87 

registration not affected by, under Yorkshire Uegistiies Act., 18S4...80 

rent, adverse claimant in receipt of, effect of, 88 

solicitor, one, not necessarily agent of both parlies, 85 

where knowledge of, imputed to principal, 84, 85 
ademption, effect of decision that doctrine applies, 135 

gifts befuie date of will cannot opciatc as an, without consent of 
donee, 1 30 

legacy to son, of, by subsequent settlement on his marriage, 134 
provision by will, of, by subsequent advance, although poisons to whom 
limited not the same, 135 

will, beneficiary under, no choice between piovisions, 131 
administration, administrator, bond of, for benefit of legatees and next of kin, 31 
assets, available for creditor, at law', m equity, 31 
equitable, subject to equity only, 34 
general liability for debts, 37 
land os, how formerly liable, 34 
legal and equitable, distinction between, 33 

meaning of, 34 
not important since Act of 
1801). ..35 

order of distribution not affected by Act of 1897. ..37 
. beneficiaries, assets marshalled in favour of, 37 

Older of liability of assets for distribution among, 37 
light: to marshal, where debts charged on realty arid 
paid out of personalty, 87 
Uhancciy, Court of, how jurisdiction acquired. 30 
creditor, advantages to, in proceeding m equity, 31 
at law reached only legal assets, 31 

deficiency in foimer lcmcd, of, against deceased's estate, 
31 

former power of executor as to debts in higher degree, 31 
rules relating to payment of, at law, in equity, 33 
formerly sued for himself, afterwards for all creditors, 31 
his position before decree dominvs litis , 31 
piiority gained by decree, over subsequent judgment 
creditor, 33 

procedure by, where real estate involved, 31 
proceedings by lestrained, when general decree made, 33 
remedy ot, after judgment, execution do bonis testatoris , 
dc bonis jtrojiriut, 33 

right of executor to have bill dismissed on paying debt 
and costs, 31 

rights of persons after decree, 31 

to goods in hands of sheriff before decree, 33 
specialty, partly paid out of legal assets, deferred as to 
equitable, 33 

taking assignment of administrator’s bond, 31 
where execution restrained, 33 

creditors, action at common law by, restrained after decree for 
gnicial, 32 

debts, specialty and simple conti act, effect of placing on equal 
footing, 35 
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R4) U 1 1 1 Y — continued. 

administration, decree, effect of, for general administration, 32, 35 
» or judgment, registration whether necessary for priority, 

• 35 

equitable jurisdiction, basis of, in, 32 

estate duty, effect of marshalling on descended real estate, 37 
executor, affidavit of assets by, where general decree made, 33 

creditor partly preferred by, subsequent admin istration, 
36 

former right of preference of, in payment of creditors, 
86 

preference by, when stopped by action, 36 
protection of, by court when decree made, 33 
retainer by, 36 

assets available for, in what degree, 36 
basis of right, 36 

exercisable against superior debt without 
notice, 37 

not affected by administration judgment, 37 
out of funds in court, 37 
right of preference of, since Judicature Acts, 36 
under Act of 1809... 36 
executors, devise to, nature of assets 34 

undisposed of residue, trustees of, intention of will, 32 
heir-at-law, no right eff retainer for simple contract debt out of 
realty, 36 

retainer, not where legal right to sue in trustees, 36 
light of retainer, of specialty debts where heir bound, 
36 

in=olvent estates, effect of Judicature Act, 64 
judgment, against excoulor, priority formeily given by, 35 

testator, executor cannot discharge himself by 
paying inferior debts, 35 
notice to executor presumed, 35 
priority of unregistered, 35 
registration of, statutory provision, 35 
land, devise of, for payment of debts, effect of, 34 

former proceedings at law to charge with debts, 34 
legatee, action by, priority of debts over legacies, 32 
bill by, necessary parties, 32 
equity intervened on behalf of, 31 

former proceedings by, for own legacy, then generally, 
32 

remedy at law, specific legacy, pecuniary legacy, 
31 

proceedings by, in Ecclesiastical Court, restrained when 
bill tiled in equity, 32 

until dccieo in proceedings by, other legatees or creditors 
could proceed, 32 

where executor admits assets and otherwise, .32 
married women, sepaiate estate of, nature of assets, 34 
next of kin, Ecclesiastical Court could not distribute among, 32 
neisonal representative, whole of estate devolves or>, since Land 
Transfer Act, 189.. .737 

power, appointment under general, of personal property, now legal 

assets, 34 

real estate subject to, statu- 
tory provision, 34 

proceedings, restraint of, in other courts, 32 

real estate, charge on, for payment of debts, under will, effect of, 
35 

liability of, to specialty and simple contract debts, 35 
no charge of debts on, until administration decreed, 
35 

priority of specialty debts where heir bound, 35 
after-acquiied property, assignment, operation <*f, covenant to assign when 

acquired, 74, 104 

defective title, person conveying for value, afterwards 
acquiring good title, effect of, 101 

( 3 ) 
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EQUITY — continued. < 

agent, accountable to principal for secret profits, 68 

actual notice, acting within scope of authority, 84 
affecting principal, 84 
imputed to principal, 84 
material to transaction, 85 
must be in same transaction, 85 
to fraudulent, not imputed to principal, 8# 
solicitor, 84 

where there has been fraud, 84 
claim against, by principal and third party, 57 
purchase by, for principal, not allowed to retain, 75 
agreement for abandonment of criminal prosecution against public policy, 73 
appointment, illusory, when, principle of relief, 70 
apportionment, annuities, when formerly apportioned, 29 

contract, application of rule oE law and of equity, 28 
enjoyment, interference with, ground for, in equity. 29 

where value of premises diminished, 
29 

executors of tenant for life entitled to proportion of rent, 29 
interest apportionablc, but periodical payments neither at law nor 
in equity, 29 

law, rule qf, in reference to, followed in equity, 28 
lease, for lessor’s life, former effect of lessor's death, 29 
rent, former difference' in respect of time and estate, 29 
rentcharge, apportionment at equity, 29 

extinguishment of rights to, on purchase of part of 
land, not allowed in equity, 29 
rent service, on severance of reversion, apportionable, 29 
statute, provision by, for, of periodical payments, 29 
arbitration, failing of mode provided for settling contract, no relief, 27 
assent, devisee «»r legatee by, in testator’s lifetime to parol trust, 75 
assets, legal and equitable, 33, 34, 35 
assignee, equitable, agreement to take assignment, 97 

purchaser for value with notice is subject to equities, 78 
subject to all equities of assignor if volunteer, 78 
assignment, after-acquired property, basis of efficacy, 74 

operation of, as covenant to assign, 104 
4 contingent rights, of, former policy of law relating to, 102 

debt, by, person taking may use as a set-off, 1 ( : 3 

equitable, assignee takes subject to all rights existing between debtor 
and assignee, 1U4 

basis of, operation by contract, valuable consideration, 102, 
103 

charge, merely a, requires valuable consideration to support 
it, 103 

consideration, not necessary, 103 

effect of, assignor trustee for assignee, 103 

notice, consequences of omission to give, 103 

not neeessafy to complete title of assignee, 103 
operates by way of agreement or contract, 103 
registration of, under Patents and Designs Act, 1907, effect 
of, 103 

voluntary, when absolute, assignee in place of assignor, 103 
leaseholds, of, equitable, 64 

personal property, inter vivos , creating successive interests, necessity 
for trust, 96 

property having no existence, treatment of, in equity, 74 
assumpsit, action of, for balance of account due, formerly at law, 27 
auxiliary jurisdiction, Chancery, Court of, empowered to determine questions of 

law since 1862... 43 

exercised jurisdiction in aid of law, 42 
claims, preventing injury to third persons, from conflicting, 
42 

discovery of facts or documents, 6 
evidence, procuration and preservation of, 42 
injunctions, granted in, 6 

the use of, in preventing oppressive enforce- 
ment of judgments, 42 

( 4 ) 
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• auxiliary jurisdiction, instruments, void or voidable, preventing use of, 42 
interpleader, Temedy of, 6 
law, prevails in matters of legal right, 43 
matters, subject of aid of equity to law, 42 
perpetuate testimony, suit to, 6 

procedure, applicable to rights equitable and in principal 
suit 43 

where equitable relief depended upon legal 
right, 43 

proceedings, restraint of or facilitation of, at law, 42 
property, provision for safety of, pending litigation and 
when out of possession, 42 
receiver, appointment of, 6 

right of law, determination of, when binding, 43 
rights in other courts, relation to, (i, 42 

restraining assertion of doubtful, 42 
suits, avoiding multiplicity of, in respect of same right, 42 
bankruptcy, trustee in, takes subject to prior equities, 79 
bills of peace, Chancery, Court of, foundation of jurisdiction to entertain, 68 

claim to legal right by two persons, one cannot sue in equity, 59 
common right, plaintiffs’ rights differ inter 69 
copyholders might file a bill where fine excessive, 68 
ejectment, actions of, at law, restrained in equity after judgment, 59 
paitics, some adverse dry manta only necessary, 59 
plaintiff, result favourable to, litigation restrained', 59 
proceduic, where title legal, f,8 
right, in what cases of, resorted to, 58 
of common, parties necessary, 59 

way, claim of, when bill might be filed, 58 
vexatious litigation, wheio ies trained, 59 
bond, accident, destroyed or lost, relief, 25 
action on lost, at law, 7 

plea of accord and satisfaction, 6i 
consideiation, illegal, evidence dehors^ former aid to relief, 73 
defence, payment to one obligor how far a, 64 
fraud ol creditors, whcie in, at law, in equity, 20 
mariiage, where given before, relief in equity, 20 
profort of, dispensed with, 20 

relief to plaintiff where restrained when amount under penalty, 48* 49 
violation of condition wilful, 151 

void for immoral consideration, no relief were consideration patent, 73 
boundaries, lands, of adjoining owners, early assistance of equity, 39 

wrongful possession by defendant must be shown, 39 
title, clear legal in plaintiff, necessary to give jurisdiction, 39 
building scheme, covenant affecting land where no scheme, 102 

restrictive, who entitled to benefit, 101 
what will constitute a, 101 

cancellation of documents, agreement, when unenforceable, what will justify 

relief, 53 

annuity, deed oF, when void, terms of cancellation, 53 
consideiation, illegality of, not necessarily ground for 
relief, 54 

deed, where a cloud upon title to land, 53 
defence to action in. respect of document, proper 
remedy, 54 

fraud, constructive, relief to party subject of, 53 

party subject of, may maintain action for, 63 
gambling transactions, instruments given in, 64 
ground for, to entitle party to relief, 62 
public policy, party qtarticeps eriminu , relief on 
grounds of, 54 

relief, equitable right to, 53, 64 
trustees, charity, lease by, set aside in toto, 53 
void, and defect apparent, equity does not interfere, 63 
defect not apparent, relief in anticipation, 63 

“ caveat emptwr " See fraud. 

cestui que trust } assignee of, payment of share of fund to, by trustee, constructive 
notice, 88 
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cestui que trust , breach of trust, acquiescence in, 172 

indemnity, trustee’s right to, may be followed, 97 
interest of, how far postponed, 79 
may be defeated, 89, 90 

intestacy of, when part of land not sold, effect of conversion, 106 
legal estate, burdens incident to, borne by legal owner, not by, 96 
right of, former, merely pcisonal, 89 

now equitable estate attaching to the land, 89 
trust, inteiest in subject of, vests in, 79 
waiver of breach of trust by, effect of, 1G6 
Chancery, Court of, advantages afforded by, 7 

chancellor, opinions followed by, 7, 8 

common law jurisdiction of, foundation, 1 

conflict with common law, termination of, 5 

conveyancing counsel, appointment of, 6 

encroachments of, protested against, 6 

equity jurisdiction, development of, 6 

establishment, cauKS of, 7 

Exchequer, Court of, cquitv side transfeircd, 6 

history, early, authorities for, 5 

injunction, early use of, 5 

lunatics, no juusdiction in regard to, 10 

malUrs fonnerly referred to, 5 

origin of, 4 

petitions for redress, \ 

piinciples of, how applied, 6, 9 

remedy of, where legal, lost, 6 

removal of defects in, 6 

reports, when commenced, 5 

iestiaiut by, of proceedings at common law, 6 

rights enforced in, riot, recognised at law, (> 

separate existence, cause of, 5 

subpoena, writ of, introduction of, o 

specific performance, as alternative remedy, 6, 11 

stall of, 6 

trusts, early enforcement, 5 

charge, agreement to execute mortgage on request docs not create immediate 
charge, 93 

1 enforcement of, when created by will or settlement, by sale only, 93 
chattels, assignment of after-acquired, 61 
compensation in lieu of return, 13 
real estate, article associated with, rights in, 13 
specific dclivoiy, decree of, 12 
trust of, retention of article in breach of, 13 
chose in action, assignment, equitable, of, notice to debtor not necessary, 98 
of a legal, where absolute and of entire debt, 103 
debtor, after notice of assignment, cannot diminish rights of 
assignee, 104 

rights of, against assignor, bound by instrument creating, 
103 

notice to debtor, priority by, 79 
choses in action, assignment, effect in equity, 10 
collateral warranty, law, no interference by equity, 8 
commission, evidence by, basis of jurisdiction in equity, 46 
proceedings, restraint of, until return of, 46 
when appointed at law, 46 
witnesses, examination of, abroad by, 46 

company, security by, for money advanced if intra vires, if ultra vires , effect of, 74 

compromise. See mistake. 

concurrent jurisdiction, basis of in equity, 10 

equity, interference with law, 11 
multiplicity of suits, avoided, 10 
nature of, 6 

tithes, equitable jurisdiction, 10 

confirmation of invalid transaction, person confirming must know of its invalidity, 
166 

constructive notice, basis of, purchaser’s gross negligence, 86 
before Conveyancing Act, 1882 ...86 
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• constructive notice, commercial transactions, does not apply to, 88 
Conveyancing Act, 1882, under, 87 

meaning of “ought reasonably,” 87 
courts, unwilling to apply, 88 

debentures, notice of issue, not notice of contents, 88 
deed, draft, notice of preparation, not of execution, 86 

notice of, within period for which title investigated, 87 
definition of, 86 

fraudulent intention, docs not depend on, 86 
latent title, purchaser under no duty to inquire, 87 
neglect to inquire to wnom tenant pays rent is not, of lessor's 
interest, 88 

negotiable securities, not implied where taken, 88 
policy of assurance, mortgage of, applies to, 88 
possession is, of tenant's rights, 87 

of title deeds, by third person, 88 
purchaser is bound to investigate title fully to avoid, 87 

treated as having, of defect in vendor’s title, 86 
registration of charge by deposit of deeds, Yorkshire Registries 
Acr, 1884. ..87 

subsequent registrable document, 86, 87 
prioiit.y by, natuie of notice to prevent, 86 
under Patents and. Designs Act, 1907... 8 7 
settlement, notice of, 86 

ship, mo 1 1 gage of'rogb tralnui of, gains piiority, 87 
trustee paying share of fund to assignee of cestui quo trusty 88 
contingent remainders, legal estate outstanding in mortgagee, a protection to, 94 
projection oT, legal estate vested in trustees, 93, 91 
contract, agiicultural land, for sale of, vendor must keep cultivated, 99 
apportionment, application of rule as to, at law, in equity, 28 
completion, date for, does not alTect. equitable i elation of puitics, 100 
interests of pa i tics affected by, 100 
of, no date for, what is the time for, 100 
enforcement <»f, by specific performance, 6, 11 
liie, 10^3 by, falls on purchaser, 99 

for sale, conversion by, contingent upon parties being e ntitled to specific, 
pei fonnance, 7 1 

interest, payment of, where not stipulated under, 100 
land, for sale of, effect of signing, 98 • 

position of parties, before conveyance, at law, 98 

if specific performance compellable, 
99 

money due under, not performed by defendant, 74 
part performance of, for sale of land, effect of, 6:> 
performance by one party, treatment in equity, 71 
public policy, wheic against, 73 
purchaser, deterioration after possession by, 99 

entitled to accessions to value from date of, 99 
takes all risks from date of, 99 

service, of, part performance docs not affect, application of Statute of 
Frauds, 65 

tliiid person, for benefit of, such person is cestui que trust , 97 
vendor, a trustee for purchaser, 99 

must make out his title before requiring completion, 99 , 
take reasonable care of pioperty until completion, 99 
retains interest in subject of, \ lending completion, 99 
vendor’s liability, test of, reasonable care, 99 
contribution, basis of, HO 

law enforced in early times, at, 30 

payment by one party liable releases others who therefore must 
contribute, 30 

principle applies where all parties liable to common demand, 30 
procedure in matters of, concurrent at law and equity, 30 
sureties, as between, equitable ground for, 70 

surety, no contribution, where liability is for distinct part of 
principal debt, 30 

position of, who pays debt under a bond, 30 
wherein rules of law and equity relating to, differ, 30 

( 7 ) 
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conversion, actual, gives no fresh title to proceeds of land, 107 
state, intention to talco in, 113 
agreement to sell land, doctrine applies, 110 

under Lands Clauses Act, 1845, effect on, 110 
beneficiaries of money to be laid out in land, each can elect, 113 
capital money “ at home,” effect on trust, 116 
meaning of, 116 

receipt by beneficiary discharges trust, 115 
erstvi que trusty intestacy of, where part of land not sold, 106 

proceeds of sale or money to be invested passing 
under will or intestacy of, 106 
under residuary bequest by, 106 
character in which property results, how decided, 109 
circumstances from which it arises, 101 
consequences of, must follow, where rightly made, 111 
contingency, where depending on, 108 
contract, principle applied from date of, 110 

signing of, marks date of conversion, 110 
where unenforceable, doctrine does not apply, 110 
court, sales by the, property converted out and out, 112 
under oi der of, 111 

date of, not affected by express direction as to time of sale, 108 
death of testator, from, when directed by will, 107 

declaration merely that personalty shall devolve as realty, or vice rrtwa , 
105 

deed, intention of, property to remain as existing until future date, 108 
partial failure of purposes, property results to settlor, 110 
total failure of purposes, effect of, 110 

or partial failure, principle same as in will, 110 
when diiectcd by, operates from delivery, 107 
devise of share in specific estate taken under a will, effect of, if 
converted, 107 

directed in certain event, which exists at testalor's death, 105 
direction that, proceeds be considered, to all intents and purposes 
personal estate, 105 

to change nature of property must be imperative, 105 
convert must bo effectual, 105 

resettle “hereditaments ” subject to a settlement, when it 
, extends to money, 107 

doctrine of, rule giving rise to, 104 
dower, effect of Dower Act, 1833 ..107 

would probably attach where money theoretically converted, 
107 

effect of application of doctrine on land, money, 104 

elect, person to, must be svi ju^ts, 114 

election form of, implication from limitations, 11G 

mere receipt of income docs not raise presumption of, "'15 
presumed from circumstances, 115 

to take in unconverted state may be express and by parol, 115 
land, when presumed, 1 15 

escheat to Crown, effect of Intestates Estates Act, 1884... 107 
express direction not essential, 105 

felony, formerly money was saved by notional conversion in cases of, 
107 

fund described as money agreed to be laid out in land, 107 
heir-at-law, bow he takes, where partial failure of purpose, 109 
heir, no equity in favour of, against personal representative, when, 11G 
rights of, what is necessary to deprive of, under intestacy, 105 
income, intermediate, where conversion postponed, 108 
infant, cannot elect to take money or land subject to, 114 
for benefit of, court will elect, 114 
sale of land of, when doctrine applicable, 112 
jointress, where person interested as, 113 
3urisdiction of equity, exclusive, 10, 104 

land, holding for two years too short for presumption of reconversion, 
115* 

money invested in, limitation to heirs of beneficiary, 116 
lease, with option of purchase, grant of, no presumption of election, 115 

( 8 ) 
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• conversion, lease, with reservation of rent to grantor and heirs, indication of 
intention, 1 1 fJ 

limitations applicable to investment in realty, no option, 105 
• to “ heirs ” not sufficient to convert into realty, 105 

lunatic cannot elect, but the court can on his behalf. Ill 
compulsory sale of land of, does not effect, 111 
married woman ran elect when her interest is separate estate, 114 

electing to fake laud unconverted by deed acknow- 
ledged, 114 

money in court in partition action, how paid out, 114 
subject to be laid out in land, former practice, 
114 

where entitled to proceeds of sale of land as non- 
separate property, 114 

money directed to be laid out in land, total failure of purposes of, 
100 

to be paid by ancestor, trusts becoming exhausted, effect of, 107 
mortgagee in possession, death of, while statute running in his favour, 
112 

sale by, after moitgagor's death, 112 

surplus unpaid at death of mortgagor, 112 
next of kin, where partial failure of purposes, 109 

none, where land directed to be sold and proceeds re-invested in land, 
104 

mere power to*sell or direction optional,- 105 
Option codicil confirming will, effect of ill 

death of vendor before exercise of, 111 
effect of exercise, 111 

of purchase, agreement for, made after will containing specific 
devise, 111 

rule where vendor dying testate or intestate, 111 
parol contract of ancestor, adopted and carried out, doctrine applies, 
110 

portioners, where there are, reconversion of money, 113 
power, disposition under, effect of, 111 

involving change in nature of propci ty. 111 
paitial failuic. 111 
when conveisum takes place, 111 
mere, generally docs not effect, 105 # 

to sell, discretionary, exercise required by trusts, 100 
for purpocu of distribution, none till sale, 105 
principles underlying doctrine of, 104 
lemainderman can elect to take unconverted, 113 
rents and profits pending sale, to whom payable, 103 
sale, power to postpone, effect on, of vesting of share in possession, 113 
under Partition Acts, beneficiary dying before payment, 112 
settled land, compulsory sale of, does not effect, 110 
settlement, covenant to lay out money in purchase of land, effect 
where money “ at home,” 110 
of land or money, where doctrine applies, 105 
tenancy by the curtesy, where money theoretically converted, 107 
tenant in tail, election under disentailing deed, 1 13 

entitled to money in court under .Lunds Clauses Act, 
1845. ..114 

power of, under old law, 113 
timber on settled land, character of proceeds, 112 
trust for, at request of specified person, 100 

dealings by beneficiary wit hout actual leccipt, effect of, 11G 
investment in land generally, not included in devise of land 
in particular county, 107 
on joint request of two persons, 106 
partial failure of purposes, effect of, 109 
property vested in absolute owner, 112 
sale, effect of, until election to reconvert by all owners, 113 
void under rule against perpetuities, none, 10 4 
where discretion given as to form property to take, 10G 
implied, 106 

language of, shows consent essential, 106 
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conversion, trust for, where specified consent required, 106 
trustee, by, effect of, 111 

for sale when also remainderman, and object payment ot 
debts, reconversion, 115 

vendor, death of. before exercise of option, effect on heir or devisee, 111 
where contract goes off after, 110 
in agreement for option or will can indicate intention as *o 
proceeds, 111 

when effected, how treated, 106 

will, in, bequest of money to be laid out in land, 105 
trust for sale in, 105 

conveyance, equitable interest, of, an innocent conveyance, 79 
form of, absolute, where held a mortgage, 75 
set aside as against purchaser, on terms, 78, 79 
repayment of money paid on, 90 
copyholds, descent of equitable estate in, 94 

fine, where excessive, copyholder’s right to bill of peace, 69 
copyright, infringement of, account in action for, principle of, 68 
libellous or immoral publical ions, 73 
Court of Requests, establishment and early abolition, 5 
poor suitors, relicE granted to, 5 
covenant, charge created by, in settlement, 93 

no, by, where lands unascertained or settlor has option, 93 
under power, covenantor becoming insane, 93 
covenantor being also covenantee, no redief, 69 
deed of separation, in, to live apart enforced, 73 
equitable claim under, when snppoitcd, 69 

marriage settlement, in, to become freeman of City of London, death 
before admission, 7-1 

rcsLiictive, binding on equitable owners with or without notice, 100 

building scheme, absence of, rights of subsequent purchasers, 
102 

under, benefit extends to pm chasers 
severally, 101 

disclosure of, after contract, purchaser can refuse to com- 
plete, 101 

disseisee, bound by equity arising out of, 89, 90 
enforceable, will not be, if character of neighbourhood altered, 
102 

interest, nature of, created by, a negative easement, 100 
Lands Clauses Act, purchase under, effect of, 102 
land, in leases o r , runs with the reversion and toi m at law, 100 
relating to, otherwise than under lease, 100 
legal owner, when binding on, 100 

negative, burden of, equitable doctrine relating to, 100 
perpetuities, not obnoxious to rule against, 101 
positive in form, but negative in substance is enforceable as, 
102 

property changed user of, acquiesced in, unenforceable, 102 
purchaser of neighbouring plot, absence of building scheme, 
102 

rights of, adjoining lots sold under similar, 101 
who is shown building plan, quaere entitled to 
benefit of, 101 

registration of, effect of, 101 

relating to thing not in esse at time of demise, when binding 
100 

released, where long enjoyment inconsistent with, 102 
vendor under building scheme may reserve right to dispense 
with, 101 

ships, doctrine relating to notice, applies to, 101 
void, at law, no relief, 69 
creditors, equitable lien of, how enforced, 9S 

execution, take subject to prior equities, 79 
judgment, take subject to prior equities, 79 
customary freeholds, death of mortgagor, hcriot not payable, 95 
damages, claim for, equitable relief may be without, prejudice to, 67 
lo^s caused by fraudulent prospectus, 67 

( io ) 
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* de Vene bill, aid of Cliaucery by, to action at law, 46 
nature of, its object, 46 

■ , trial, depositions taken in suit, when used at, 46 

deed, title, accident, destroyed by, 26 

possession established by decree, 26 
defendant, death of, tort, action in nature of, effect of, G8 

property appropriated as result of, relief, G3 
delivery up and cancellation of documents. 62 
deposit of title deed, foundation of equitable charge, 71 

deeds, advances, further, when covered by, 92 

agreement to execute legal mortgage, treated as, 93 
devisee, gift to, upon parol trust, 76 

discovery, bill of, and bill for discovery and relief, distinction, 44 
limitation of extent of, 44 

lelief sought by plaint iff in, effect uf relief, 41 
what was necessary to maintain in equity, 4-1 
where allowed, 14 

equity, discovery on oath of defendant compelled in, 43 
jurisdiction assumed through, 43 

property, not granted against purchasers of, for valuable eonsideiation 
without notice, 41 

purchaser for value without notice, plea of, now no bar to, (55 
remedy of, assisting law, 43 • 

light to, usually gave righMo substantial relief in equity, 43 
distribution of property, aim of equity, 70 
documents, delivery up and cancellation of, 52 

donatio mortis causd , bequest of same amount later, no satisfaction, 130 
dower, account, decree fur, of rents ami profits from husband’s death, 12 
basis of jurisdiction of Court of Chanceiy in, 41 
discovery and valuation of lands, 41 
equitable estates, allowed out of. Dower Act, 1833. .,96 
equity of redemption, allowed out of, 96 
legal estate, incident of, not of equitable, 95 
not out of equitable (‘state, basis of principle, 95 

pie\entcd by satisfied term, or mortgage ioi teim of years, relief in equity, 

1 2 

lelu f, naluie of, in equity, 42 

i ule that 41 equity looks on that as done which ought to be done ” docs not 
upply, 73 • 

satisfied term, removal of, 7, 41 

Until of years, not removed as against a purchaser, 4 2 

title of widow, good against purchaser for value without notice though with 
legal estate, 42 

trust estate existing at date of marriage, none formerly out of, 96 
trustee, where legal estate in, dowress took subject to tiust, 95 
widow, formerly not entitled to discovery against purchaser for value 
without notice, 42 
dnriss. See fraud. 

Durham and Lancaster, Chancery Courts. See title Courts, Vol. IX., pp. 120 — 
127. ..6 

election, action pending, accounts and inquiries necessary for, can be taken in 
same, 124 

assent of parties, arrangement with, not, readily disturbed, 126 
beneficiary, after paying compensation, entitled to suiplus remaining, 

123 

also entitled as next of kin of owner of property disposed of 
by testator, 121 

benefits conferred on, tieated as compensation fund, 123 
claim by, in own right must be matured at death of testator, 

124 

deriving title from third party who elected and paid com- 
pensation, 124 

under true owner at time of testator's death, 
124 

duty imposed on, to compensate, is suoh as wall furnish 
ground for action, 123 

election by one, not binding on others interested in same 
property disposed of by testator, 125 

( ii ) 
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election, beneficiary, keeping his own property, need not abandon all benefits 
conferred by instrument, 122 

under will, taking property under derivative title 0 after 
testator’s death. 124 

rase for, canuot arise, unless there is a fund for compensation, 128 
compensation by persons electing against will, is included m benefits 
taken by persons to whom paid, 123 
co-owners, devise of property by one without restriction of share, 122 
Crown, grant from, application of doctrine doubtful, 118 
death of person to elect, obligation to compensate falls on persons suc- 
ceeding to fund for compensation, 123 
debt, i el ease of, due to third party upon whom a benefit is contained, 119 
deeds and other instiuments inter vivos , doctrine equally applicable, 118 
devise, property must be specifically described to apply doctrine, 120 

to heir-at-law whose property disposed of to another, he must 
elect, 119 

doctrine of, 116, 122 

applicable to all classes of interests and persons, 119 
not where property inalienable, 1 17 

requisites of, 117 

enjoying benefits of will, creates presumption of, 126 
erroneous disposition, application of doctrine, 118 
* election, evidence of, 126 

• testator’s intention, 121 

fact, a question of, and must be so ascertained, 125 
generally, free disposable properly must be given to person put to, 123 
gift, failure of, in codicil, legatee being also residuary legatee, no election 
under will. 117 

through inability to take, effect on residuary legatee, 117 
of property of another, who benefits under the will, intention pre- 
sumed, 1 18 

one aggregate, of beneficial and onerous legacies, legatee must 
accept or reject both, 117 

gifts, beneficial ami onerous, doctrine not applicable where distinct, 117 
heir, enjoyment of lauds by, ineffectually devised to him for limited 
interest, presumption, 126 
heirlooms, doctrine not applicable to, 117 
ignorance of rights, prevents implied election, 126 
' illegality, doctrine not available to cure, 119 

implied, binding on representatives of person electing, 126 

if not clear, icpicscnta lives may elect on offering compensation, 
126 

question usually arises where party has died, 126 
requirements of, 125' 

incumbrances, devise inconsistent with continuance of, incumbrancers* 
beneficiaries, 122 

subject to, does not of itself raise case for, 122 
infant, court will elect for with or without inquiry, 128 
joint interest of wife in stock bequeathed to third party, benefits also 
conferred on wife, she must elect, 122 
legacy, receipt of, shows intention to take under will, 126 
legatees lequiicd by testator to take in satisfaction of debts, doctrine 
riot excluded, 118 

life interest only, testator disposing of property, no case for, 122 
lunatic, not so found, #?*rtA‘i-committee elects under direction of court, 
127,128 

so found, committee elects under direction of court, 127 
married woman, ante-nuptial settlement, confirmation of, 127 

bound by settlement if not repudiated within reasonable 
time after majority, 127 

by, depends upon her capacity to deal with property, 126 
distinguished from election proper, 127 
court will direct inquiry and elect in appropriate pro- 
ceedings, 127 

•effect of restraint on property passing under instrument 
and not so passing, 126 

electing to confirm settlement after attaining majority, 
effect of, 127 

( ia i 



Index 


EQ CJ IT Y —continued. > 

election, married woman, legacy to, conditionally on her conveying restrained 
. property fails, 126 

property disposed of, if her separate estate, she elects as 
feme sole , 127 

if not separate estate, formalities to 
be observed, 127 

restrained from anticipating cither property cannot 
elect, 126 

restraint on anticipation shows intention of testator not 
to put her to, 126 

settlement of separate property while an infant, 127 
taking benetits in property of others under post-nuptial 
settlement, 127 

testator disposing of property of, husband administrator 
and benefiting, 124 

will of, rights of husband and benefits under, whether 
he must elect, 120 

where void, heir or next of kin, not put to 
election, 120 

mistake, under, or before lights ascertained, not binding, 125 
next of kin not bound by election by administrator, 125 
obligation to elect, enjoyment with knowledge of, creates presumption, 
126 

paraphernalia, bequest of husband of, “all his jewels/*’ effect on wife’s 
jewels, 121 

parol evidence as to testator’s intention inadmissible, 121 
party electing may be ordered to convoy his own property, 117 
mu^t have full knowledge of facts, 321 
person electing allowed time to consider, if necessary, until accounts 
taken, 121 

can bring action to ascertain value of properties, 124 
deliberately, claimants under, bound, 125 
persons, all, electing have right to exeieise judgment as to way they elect, 
125 

power, appointment under, request to object to give property to stranger, 

124 

to stranger, gift of free property to object of, 
necessary to raise case for, 124 • 

of appointment, erroneous exercise of, application of doctrine, 119 
proper appointment to object of, but void modifications, no 
election, 1J9 

to appoint to children of one marriage, appointment to children 
of second, 119 

prccalory words in appointment, appointees do not elect, 119 
picsumption of, against will, acts constituting, 126 

regard to history of properties must be had, 126 
principle of doctrine, introduced by equity, 116 
that of compensation, 1 22 

recital, erroneous, as to hotchpot clause, without appointing unappointed 
residue, 122 
reconversion by, 112 

Scotland, land in, ineffectual devise by English will, person inheriting 
must elect, 120 

settlement, beneficiary also claiming property ineffectually settled, must 
elect, 118 

general words in, affecling property not in law included in, 
121 

person taking no interest under, claiming from party not 
bound by, none, 118 

revocation in excess of power, application of doctrine, 117 
settlements, two ante-nuptial, where held one for purpose of, 118 
testator, erroneous gift by, and appointment under erroneous belief, no 
distinction, 119 

intention of, evidence of, 121 § 

to confine election to particulai property, 118 
with limited interest, disposing of whole, 121 
testator’s error, the court takes will as it is, beneficiaries moat give effect, 
118 
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election, testator’s intention must appear on face of will, to enable doctrine to 

apply, 121 

presumption as to, 121 • 

to dispose of property other than liis own must be 
clearly shown, 121 

knowledge of no title, does not affect doctrine, 118 
time, no definite limit can be assigned, 12B 

person not electing within, as required by court, treated as electing 
against instrument, 125 

where property has been devised away and enjoyed for considerable 
period, 125 

widow, having legal claim on husband’s estate, whore doctrine applies, 121 
must elect, where husband devises property which belongs solely, 
to her, 121 

will, admittance of evidence dehors , testator believing property his own, 
121 

amount of compensation payable in case of, ascertained as at 
testator’s death, 123 

benefit conferred by, subject to forfeiture for non-compliance, 
doctrine applies, Tl9 

no application as between two clauses in, 117 
party electing against, must compensate out of benefits, 117 
to take under, is bound, 117 

recital in, erroneous belief as to interest of beneficiaries, apparent 
from, 122 

regard to context and inaptitude of limitations of, 122 
where part of benefits in testator’s property conferred by, fail, 117 
two, same testator, beneficiary must compensate, 1 1 7 
equality is equity, meaning of maxim, 69 

equitable assignments, trust, implied declaration of, by assignor, 10, 102 

estate, construction of, where intention clear on face of deed, 95 
words of limitation, 91 

conveyance, early forms of, modern system of, 94 
devise of, at common law, 91 

equitable limitations, rule in Shelley's Case applied, 94 

husband’s interest in, 94, 96 

interests in, concurrent or successive, 93 

legal, and, early resemblance between, 94 

limitations in favour of child of unborn person forbidden, 91 

maxim, “equity follows the law” applies to, 93 

may arise, without a written instrument, 89 

real property, in, is either trust or mortgage, 88 

third party rights, analogy between legal and, does not apply, 9b 

title to, follows the law, 68 

transfer of, in what form, 94 

execution creditor, remedy of, against debtor’s equitable estates, 91 

sequestration, decrees of Court of Chancery enforced by, 56 
interests, gift of, notice to trustees not necessary, 98 
liens, enforcement of ; 10 

moitgage, deposit of- title deeds, must be actual, 92 
Scotland, in, enforcement of, 65 
jurisprudence, principles emphasised by Judicature Acts, 4 
jurisdiction, advantages in, not at law, 10 

agreement, rectified and performance ordered, 62 
auxiliary, 42 

boundaries, determination of, 10, 39 
cause, is “ pending” until final judgment, 62 
Chancery Division, matters specially assigned to, 61 
charging order on shares, enforcement of, 62 
charities, the subject of, 9 
claims by defendant, specific provision for, 62 
plaintiff, specific provision for, 62 
concurrent, 10 

coivflict of rules, equity to prevail, 64 
contract, assumed in matters of, 11 

counterclaim, for specific performance, action not always 
transferred, 63 

where defendant may, 62, 63 
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• equitable jurisdiction. County Palatine of Chester and Wales, Courts of, juris- 
diction abolished, 5 

* t Court, High, now a court of complete jurisdiction, 61 

deed, claim by defendant to set aside, 62 
defendant, resorting to equity must accept entire principles, 

description of, references, 4 

Divorce Division, matter of equity affording defence in, 63 
doctrines, exclusively applied, f», 9, 10 
election, exclusive in doctrine of, 10 

equitable claim, “he who comes for equity must do equity.” 
02,70 

equity, ruleB of, to prevail, meaning of, 64 
exclusive, 9 

execution creditor, subject to equities affecting property, 63 
foreclosure, mortgagor may raise question of charges in, 62 
foundation for, in contract, 11 

Judicature Act, 1873, effect as to remedies available before 
the Act, 62 

fundamental idea of, 61 

Judicature Acts, effect of, not “ the fusion of law and 
equity,” 61 
general effect of, 64 

land, possession^, equitable right wiJl prevent enforcement 
of legal right to, 62 
law, at, where remedy inadequate, 11 

prevails, in questions of legal right, 65 
proceedings at, no longer restrained in equity, 63 
lease, defence of equitable right to, 63 

matters particularly affected by rules under Judicature Act, 
1873... 64 

to be recognised by High Court, 62 
money borrowed without authority, right of subrogation, 63 
not excluded by common law obtaining jurisdiction, 11 
plaintiff, declaration of legal right of, without terms, 62 
proceedings, stay of, right to apply for preserved, 63 
receiver, appointment of, during action, 62 
relief, on equitable grounds, where obtainable, 66 
remedies, provision for all, to which parties entitled, 61 
rights, legal and equitable, not treated as identical, 64 
rules, effect of Judicature Act, 1873, on, of equity and law, 64 
satisfaction, exclusive in doctrine of, 10 
specific performance peculiar to, 1 1 
stay of proceedings, before delivery of defence, 63 
Supreme Court of Judicature, divisions of, 61 
trustee, in action by, claim against cestui que trust may be 
set up, 62 

undue influence, deed obtained by, unenforceable, 63 
securities, creation of, by will or settlement, and arising under lien, 92 
on equity of redemption in form of legal mortgage, 92 
remedy of incumbrancer, chief distinction in, 92 
title deeds, deposit of, with or without memorandum, 92 
equities, conflicting, priority between, 80 

“equities rank in order of time,” principle governing the rule, 79 
equity, administration of, prior to Judicature Acts, 4 
aim of, 7 

auxiliary jurisdiction, how exercised, 6 

contract, no relief where unexpectedly burdensome, 27 

corrective jurisdiction, 8 

definition of, 4 

development of, adherence to precedent, 8 
u follows the law,” 8, 68 

matters in which maxim applied, 69 
meaning of, how far applied, 68 
intei ference of, ground for, 7 
law, effect of equity on, 7 

followed implicitly, in what matters, 7 
grounds of difference from, 7 
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equity, no relief where mode provided for settling terms of contract fails, 27 * 

plaintiff in, conduct of, in relation to equit}' sued for, 72 
must come with clean hands, 72 
property, application of doctrines to, 10 
reasons of, reference to precedent, 8 
Roman law, extent of use in, 8 
system of, when settled, 8, 9 
technical impediments, removal of, 7, 41, 42 
term, the, what it implies, 6 

“ equity looks on that as done which ought to be done,’* 73, 74 
equity of redemption, clog on, not allowed, 91 

rule as to, application to property generally, 92 
collateral advantage, limited to duration of security, 91 
mortgagee may stipulate for, 01 
creation of, by equity, 6, 10, 90 
debenture stock may be irredeemable, 92 
land, an estate in, 91 

mortgage for fixed term, must be reasonable, 91 
legal, under, when arising, 90 
of public-house, covenant making “tied,” 91 
mortgagee, charging bonus or commission, 91 
mortgagor, right of, until day of payment passed, 90, 91 
nrifturc of, 91 

repayment, on, property to go back to mortgagor, free and 
unfettered, 91 

rights of owner of, against tenant., G4 
rulea of descent relating to, 94 
to set aside deed, assignment of, 90 
devise of, 90 

is equitable inteicst in land, 90 
position oE parties until money repaid, 90 
settlement, 10, 71 

wife’s conduct a bar to, 72 

escheat, equity of redemption, the legal estate, not the equity, escheated, 95 
extension of doclrine to equitable estates, 96 
incident of legal, not of equitable estate, 95 
none where restui qne trust died intestate without heirs, 95 
exclusive jurisdiction of Court of Chancery, 9 

executed trust, equitable limitation, by way of, without words of inheritance 
gives life estate only, 94 

executor, accident, loss of assets by, relief against, 27, 48 
executory gift, future interest created by, 96 
trust, construed with freedom, 95 
expectant heir. See fraud . J 

expenses, in dealing with property of another, 71 
fiduciary relationship, 156 
following assets, 159 

foreclosure, agreement to execute legal mortgage, carries remedy of, 93 
charge created by debentures, 93 

deposit of title deeds, charge by, carries remedy of, 93 
mortgage, of, property abroad, 65 

right of, allowed under judgment which is a charge on land, 93 
how originated, 91 

sale formerly not ordered in lieu of, 78 
settlement on will, charge under does not carry right of, 93 
title by, an entirely new title, 91 
foifeitures, cases for relief recognised in equity, 153 

covenants, breach of, in lease, relief against not general in equity, 163 
jurisdiction to grant relief conferred on courts of common law, 153 
negligence, no relief in case of, 153 

possession, recovery of, out of court or under judgment, the old lease 
continues, 153 

relief against, none when wilful, 72 
rent, non-payment of, extent of relief, 153 

statutory provision relating to relief, 153 
fraud, action, subject of based on, no laches* during ignorance of fraud, 170 
actual, concurrent jurisdiction, 15 
as defence to action, 13, 14 
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fraud, agreement, in fraud of creditors, at law, in equity, 20 
caveat emptor y application of maxim, 14 
■ consent, want of, unsoundness of mind, 15 

consideration, inadequacy of, as ground for relief, 16 
constructive, equitable jurisdiction, 15 

heirs expectant, advantage taken of, 15 
party not a free agent, 15 

surprise, relief against consent obtained by, 15 
third parties' rights infringed, 15 
contract with lunatic, extent of relief, at common law, 16 
for necessaries, 16 
where in good faith, 16 
no relief, 16 

court, appropriate, how determined, 14 
creditors, deed of composition, repudiation of, 20 
debtor and creditor, agreement between, 20 

recovery of money paid under, 20 
deceit, proof required in action for, 14 
drunkenness, relief against contract, 16 

duress, bail given under legal arrest, where relief granted, 19 
degree of, how far relief granted, 19 
effect of, 1 9 

prison, conveyance or contract made^In, 19 
fine obtained by, party decreed to be a trustee, 47 
goods, passing off, 15 

heirs expectant, ancestor, consent of, effect on bargain, 21 
elements constituting fraud on, 20 
former grounds for relief, 21 
foundation of doctrine of fraud on, 21 
relief, costB, 21 

removal of pressure on, confirmation by, 21 
sale by auction, bona Ji/fest of, 21 
terms on setting aside bargains, 21 

unconscionable or catching bargains witt, relief against 20 
usury laws, loans under, 21 
how arising, suggestio falsi , suppress to veri , 14 
innocent party, restitution from, 14 
land, will of, power of Court of Chancery, 13 
law, procedure at, not interfered with, 11 
legatee fraudulent declared trustee, 13 

loans, persons having general expections, terms unconscionable, 21 
lunatic, acts of, principles relating to, 16 
innocent parties, relief against, 16 
marriage brocage contract, reltef against, 20 

6ecret contracts defeating agreement on, relief against, 20 
security by husband or wife to person procuring, 20 
settlement, cannot be set aside for, 17 
married woman, disposition by, in fraud of marital rights, 20 
fraud on, 16 

misrepresentation, innocent, 15 
person ]>articeps cj iminis, relief to, 20 
probate obtained by, interference of equity, 13 
procedure at law and in equity, 14 
property abroad, action founded on, 66 
relief against, restitution to former position, 17 
remedy for, better in equity, 14 
right to complain of, not marketable, 90 
surprise, ground for resisting specific performance, 17 
relief against, 17 

third party, relief in cases involving injury to, 20 
on grounds of public policy, 20 
trade mark and name, in, equitable jurisdiction, 15 
unconscionable transaction, relief against, 21, 22 
undue influence, evidence of, 17 

fiduciary relationship, rule«appllea during existence of, 18 
gift after fiduciary relationship terminated, IS 
guardian and ward, 18 

huBband and wife, rule not applicable to, 19 
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fraud, undue influence, innocent third parties, restitution by, 18 

parent and child, 18 „ 

parents, ceasing, 18 « 

disproved, 18 

not exercised for parents' benefit, 18 
person in looo parentis , 18 
physician and patient, 19 
religious superior, 19 
resettlement by child, where upheld, 18 
restitution ordered when property passed, 17 
settlement of property, mutual interests, rule not applied ,18 
solicitor and client, 19 
trustee and cestui que trust , 18 
where presumed, 18 
unsound mind, persons of, 15 
voluntary settlement, when may be set aside, 17 

where power of revocation omitted, 17 
weakness of mind, unfair transaction, ground for relief, 16 
will, cognisance of Probate Court, 18 

obtaining by, Interference of equity, 13 
FraudB, Statute of, dispensed with in equity, where, 12 

not allowed to he made instrument of fraud, 75 
froebenob, none out of tru&t estate existing at date of marriage, 96 
fund m court, separate account, carried to, title of assignee, 104 
gambling transaction, bu it in equity not maintainable, if by Btatute unlawful, 73 
gift, devisee, to, upon parol trust, 75 
imperfect, not assisted, 97 

intention to make, property becoming vested in donee, 98 
heir-at-law, devise to, where his own property disposed of, doctrine of election 
applies, 119 

heirlooms, election, doctrine of, does not apply to, 117 

“he who comes into equity must come with clean hands,” basis of maxim, 72 
“lie who seeks equity must do equity,” meaning of, 70, 71 

rule acLeJ upon in granting relief, 70 
hire-purchase agreement, purchaser with notice, subject to, 81 
illegal coiisideiation, deed, founded on, delivery up of, 73 
defendant, plea by, 73 

maxims, application of “ ex turpi causA actio non oritur ” 
in pari delicto tnelior cst conditio po%sidcntis x 73 
plaintiff particeps critninis, 73 
transaction, action on, none will lie in equity, 72 
where intended use of property is immoral, 73 
imperfect gift, equity will not assist, 98 

trust, declaralion of, court will not treat as, 98 
improvements, by person other than owner, acquiescence in, 168 

permanent, under mistaken belief of title, relief, 71 
incumbrancer, former piotection of, by getting in satisfied term, 84 
injunction, accounts of rents, profit*, and interest, where delay created, statutory 
bar, 49 

agreements, enforcement of, where in substance negative, 50 
where negative and positive stipulation, 50 

covenant not express but inferred from 
positive contract, 50 

bond, relief to plaintiff restrained while amount due less than penalty, 
48, 49 

copyright, ground for equitable jurisdiction in infringement of, 50 
Court, High, general jurisdiction of, 61 

principles of law a guidance to, 60 
covenants, negative and positive, relative relief in, 51 
damages, power to give, m lieu of, or in addition to, 61 
doubtful rights, restraint of assertion of, 42 
equity, proceeding in, restrained to compel interpleader, 48 
matters investigated at law, not retried in, 48 
no interference by, with other courts, but only with defendant. 
47* 

equitable doctrines, injunction enforced by, 48 
executor, action against, restrained where assets lost by fire, 48 
where action against, does not now lie, 48 
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5 QUIT Y — continued. 

injunction, foreign court, proceedings in, restrained by, 48 
% « injury, relief against, by, where damages inadequate, 50* 

• ... where only threatened, 51 

interim injunction, granted on undertaking, 50 
judgment, effect of injunction on, in equity, 47 

relief against, where receipt for debt found, 48 
jurisdiction in, when auxiliary, concurrent, or exclusive, 47 
law, principle of equity in restraining actious at, 47 
principles of, are followed in legal rights, 50 
proceedings at, process in restraint of, 7, 47 

restrained when administration decreed, 47 
where remedy lost by restraint in equity, equity relieved, 48 
libel, use of in cases of, an innovation, 49 
light, interference with, ground of jurisdiction of equity, 50 
matters in which legal rights must first be established, 60 
nuisance, public or private, relief against to prevent irreparable 
injury, 49 

patents, ground of equitable jurisdiction as to infringement of, 
50 

proceedings in other courts, where interfered with, 48 

not restrained, 48 

public body, against, 50 
pui poses of, 47 * 

remedy of, a foundation <yf equitable jurisdiction, 46 
the early use of the, 17 

rights, must bo proprietary or r out \ actual, 49 

infringement of, in what matters relief granted, 49 

injunction must be prayed iu bill, 49 
restrained, 49 

right to, test of, 50 

terms of, formerly negative, now mandatory, 47 
title, legal, relief before established at law, 50 
trespass, originally matter only for action at law, 49 
where no injury to landowner. 50 
waste, ground for interference of equity in restraining, 49 
immediate relief in plain cases, 50 
relief exi ended to legal and equitable, 49 
in personam, equity acts, not in rent, 6 5 

interpleader, agent, claim against by principal and third party, 57 
bailee, action of detinue against, by bailors, 57 
bill of. plaintiff must claim no interest, 57 
char terpai t.y, conflicting claims under. 67 
claims, conflicting, legal and equitable, 58 

wheffe both equitable, 58 
deposit, assignment of interest by depositor, 58 
doctrine of, 58 

equity, jurisdiction in, supplemental to law, 57 
finding, applied in cases of, 57 

law, at, matters to which remedy formerly confined, 66 
mat.teis in which remedy applied, 57 

did not lie, 57 
proceedings, effect given to equities, 53 
remedy, extension of, by Court of Chancery, 57 
tenant, claim against, adversely to recognised landlord, 53 
by annuitants, 58 

fntcstaey, where procured by heir, on representation, 75 
joint account clause in mortgage, how treated, 70 
tenancy, marriage, effect of, 70 

settlement, ante-nuptial, severed by, 70 
severed by contract for sale, 70 
jointure, agreement to, power not exercised, 74 
judgment, relief against unconscientious, 7, 47 
Judicature Acts, effect of, 61 — 65 

jurisdiction abroad, extent of relief where property, 68 
Crown dominions, not restricted to, 66 
defendant within, property without, court Intervenes, 66 
equity declined if damages claimed at law, 67 
foreclosure, action for, property out of, 65 
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jurisdiction, foreign court, litigation in, 66 

land abroad, delivery of possession, court cannot decree,- 6(1 
lands abroad, will of, question of validity of, 66 
property abroad, foreign law, no order in breach of, 66 
realty abroad, extension of, to 66 
rentcharge, where situate abroad, 66 

subjects not within, contracts and trusts enforced in personam, 65 
title to land abroad, claim depending on, 66 
laches, accounts, re-opening of, where fraud recently discovered, 171 
acquiescence on plaintiff's part, effect of, 169 

the chief ground for creating a bar, 169 
bar by, when allowed, 168 
beneficiary, action by, to follow assets, 173 
cestui que trust , acquiescence by, how far a bar, 172 
class, by, less readily imputed, 169 

company, claim by, against director in respect of acts ultra vires, 169, i72 

considerations upon which doctrine founded, 169 

constructive trust, relief after long acquiescence refused, 173 

contract, rescission of, relief should be promptly sought, 174 

conveyance, claim to set aside, circumstances considered, 171 

delay in prosecuting claims not favoured, 168 

depends on circumstances affecting each case, 169 

directois, acts of, where ultra vires, acquiescence by shareholders, 169,172 
donor must act promptly after discovery of rights, 173 
expenditure by defendant allowed by plaintiff knowingly, 171 
fidelity of another person, entitled to rely on, not bound to inquire until 
suspicious, 171 

fraud, discovery of, when imputed, 171 

full knowledge of facts and of rights necessary to condone, 171 
ignorance of, without fault, no laches, 171 
relief must be sought promptly after discovery, 171 
will prevent, until person defrauded is aware, 170 
girts under undue influence, none till acquaintance with rights and end of 
influence, 174 

guardian and ward, as to claims between, 172 
infancy, cannot be imputed during, 170 

injunction, right to, not barred till legal right is barred, 169 
when interlocutory, how affected by laches, 169 
interlocutory injunction where defendant has incurred expense during 
delay, 169 

knowledge of rights implied by acquiescence, 169 

lease, agreement for, possession under, delay in applying for lease no bar, 
174 

length of delay and nature of acts done during interval, effect of, 169 
time, evidence of assent or acquiescence, 169 
lunacy, during, no acquiescence can be imputed, 170 

married woman, now in position of feme sole and affected by doctrine, 170 
position of, no bar to acquiescence, 170 
mistake, until discovered or reasonable means of doing so, no bar, 170 
mortgagees, claims to set aside sales by, and to follow assets, 173 
partnership interests, as applied to, 173 
person entitled must be first ascertained, 170 
plaintiff's conduct, amounting to, 169 

delay by, may be so groat as in itself to constitute, 171 
position of defendant as result of plaintiff’s delay must be looked at, 171 
on defendant’s part becoming changed, 169 
poverty added to other circumstances may be an ingredient, 170 
prompt action, cases in which, necessary to bar, 173 

property, conveyance of, claim to set aside, defendant’s altered circum- 
stances looked at, 171 
relief in aid of stale demands refused, 168 

remainderman, not imputed to, until interest falls into possession, 170 
omission to have fund secured, 170 

resistance, means of, lost through delay in bringing claim, doctrine applies, 

reversion, contract for purchase of, purchaser cannot wait until reversion 
falls in, 174 

sale of, claim to set aside, 172 
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laches, right presumed to be known where the facts from which ft arises are known 
• 1^0 

shares, contract to take, claim must be made immediately on facts becoming 
known, 174 * 

specific performance, delay for one year or less a bar, 174 

relief must be sought with great promptitude, 174 
Statute of Limitations, under, ignorance does not exclude, 170 
statutory period, plaintiff entitled to full benefit of, 1(58 
tenant for life, recoupment of deficiency of income out of existing fund, no 
bar to, 173 

time, which in practice will bar claim on account of delay, 172 
trust, breach of, no bar to action for, except where assented to or condoned. 
172 

express, time apart from statute, no bar, 172 
of mining proper Ly after long time and much expenditure, 174 
trustee, improper sale by, property passed through various hands, reason 
for non-interference, 171 
trustees, claims against, to Bet aside sales, 172 
undue influence, no laches until removed, 170 
law, administration of, intention of all systems in the, 7 
where ineffectual, 7 

lease, fire, rent not suspended, 27 • 

coal-mines, deficiency of coal, np relief, 27 
legal estate, absence of, prior equity prevails, 79 

effect of “getting in n where no no+ke of priorities, 82, 83 
importance of, in equity, is instance of principle, “ equity follows the 
law,” 82 

land, in, notice by subsequent incumbrancer to holder of, does not 
give priority, 80 

may be got in after proceedings commenced to establish priorities, 83 
mortgage of, when postponed, 80 

mortgagee satisfied, holding, with notice of trust is trustee, 83, 84 
outstanding, rule governing priorities, 79 

passing by estoppel not available where estoppel not binding on prior 
claimant, 82 

priority by better right to call for conveyance of, 81 
purchase from trustee, subsequent discovery of trust, 83 
purchaser of, after notice of trust in, 83 • 

for value without notice, 81 
with notice of trust becomes trustee, 83 
protection of, by, 82 

subsequent, obtaining absolute protection, 82 
without, may subsequently get it in, 82 

notice from trustee holding upon express trust, 82 
“ qui prior est tempore , potior est jure" when departed from, 79 
subsequent getting in, notice immaterial, 83 
trust affecting, nature of, 84 

of, for subsequent purchaser, 81 
legatee, gift to, upon parol trust, 75 
lien, land abroad, no order to establish, G6 
vendor’s, 92 

Locke King’s Acts, effect on marshalling, 145 
lunatic, acts of, principles relating to, 16 

charge and estate devolving otherwise than by purchase, merger of, 148 
when paid off by court, 148 
contract with, at common law, 16 
extent of relief, 16 
for necessaries, 16 
where no relief, 16 
incapacity as to own act, plea of, 16 
innocent parties dealing with, Telief, 16 
laches not imputed to, 170 

marriage settlement, acquiescence in ignorance of title, no relief, 168 
c mistake in, 24, 25 

married woman, election to confirm settlement, 126, 127 

by, 126 

equity to settlement, 10, 71 

estoppel against, where separate property subject to restraint, 168 
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married woman, reconversion by, 114 

right of husband, court assists on terms, 71 
separate property recognised by Court of Chancery, fl 
where no trust, 9 

settlements, effect of equitable jurisdiction, 9 
testator disposing of property of, husband administrator and 
benefiting must elect, 124 

will of, husband’s rights and benefits under, election, 120 
when void, no election by heir or next of kin, 120 
marshalling, administration, in, 37, 142 — 146 

of estates, distinction between creditors abolished, 144 
doctrine as formerly applied in, 144 
Admiralty actionB, application of principle to, 146 
applied to estates of whatever nature, 143 
bankruptcy, application in, 146 

beneficiaries, as oetween, restricted to real estate descended to heir, 14B 
where one disappointed by creditor, 144 
charitable legacies when void, doctrine not applied unless testator 
directed, 146 

court, when matter under control of, 142 

creditor's, claims by, what is necessary for application of, 142 

light of, where one fund not under control of debtor, 143 
Crown, claims by, when . against whole property and by creditors 
against part, doctrine applied, 146 
devised estate, charged with debts, legatee's right to marshal, 146 

subject to mortgage to be paid out of personalty, right 
of pecuniary legatees, 145 
devisee preferred to legatee, 145 

direction to pay debts, enables pecuniary legatees to marshal, 146 
doctrine, explanation of, 142 

first incumbiancer, right of not interfered with, 142 
jurisdiction of equity exclusive, 10 

Land Transfer Act, 1897, effect of, on charge of debts not adverse to 
doctrine, 145 

legatees, right of, where legacies charged, 146 

liens, in favour of, actual lion essential, 144 

mortgagee, in favour of, of part of goods distrained upon, 146 

subsequent, of property under voluntary settlement 
taking legal estate without notice, 143 
mortgages, second mortgagee will be assisted by application of 
doctrine, 143 

paraphernalia of widow, principle of, applies to, 145 
pecuniary legatee not entitled to marshal against a residuary devisee, 
14 5 

legatees, right of, on exclusion of application of Locke 
King’s Acts, 145 

principal and surety, effect when applied to claims against, 142 
rights necessary to authorise, 143 

settlement, mortgage of property settled, remedy of beneficiaries, 143 
surety for raoitgage debt, paying off, rights in property against 
another mortgagee, 143 

rights of, to creditor’s securities, the foundation of, 146 
third party, not to be prejudiced by, exception, 144 
volunteers, doctrine applied in favour of, 143 

titles of, confined to different properties, doctrine not 
applied, 143 

under settlement not prejudiced by rights of subsequent 
mortgagee, 143 

Master of the Rolls, office of, early duties, 4, 6 

merger, advantage that less of two estates be kept alive, no merger, 146 

application of doctrine in equity, depends upon intention, actual or 
presumed, 146 

charge, taking transfer of, in name of trustee, is evidence, but not 
conclusive, against, 148 

court will decide for or against application of doctrine where person 
incapable, 147 

disposition of property by will, or inter vivos , free from purchased charge 
and for value, 148 
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merger, Revise to stranger on condition, heir entering for breach is trustee for 
* Jegatee, 149 

doctrine of, at law, m equity, 146 

equity of redemption, purchaser of, can keep alive prior incumbrance, 148 
fee liable to be defeated by executory devise, no application, L47 
simple and absolute ownership ot charge, merger presumed, 147 

owner of, paying off charge, where presumption does not 
arise, 1 48 

infant tenant in tail, charge paid off by court, no merger, 148 
intention, from what inferred, 148 

not expressed, presumption from circumstances, 146 
Judicature Act, 1873, effect on doctrine of, 146 

land, charge on, when purchased by owner, merges where no intention 
expiesscd, 147 

devised to heir-at-law subject to condition, condition enforced, 119 
person entitle^, acquiring charge upon it, when kept alive, 147 
life interest in charge, not terminating in lifetime of owner of land, no 
merger, 147 

limited owner, charge acquired by, presumption against, 147 
long term, treatment of, when to advantage of holder, 146, 147 
lunatic, charge and estate devolving upon otherwise than by purchase, 148 
where charge paid off by court, effect of, 148 
mortgagor, paying off first* charge, cannot set up charge created by 
himself, 148 

owner, incapable of intention, no presumption arises, 143 
remainderman not to benefit by purchase of charge by limited owner, 147 
rights, estates held in different, no application, 146 

tenant for life, with ultimate remainder in fee, paying off charge, charge 
does not merge, 147 

in tail, doctrine applies to, unless forbidden by statute to bar, 147 
trust, declaration of by owner of charge will prevent merger, 148 
mistake, agreement, after construction of, by court and payment, no relief, 22 
circumstances inducing, of fact, of law, 23 
in, as to interest of parties, relief, 23 
by both parties, relief in cquiLy, 22 

one party, parol evidence, at law. in equity, 22, 23 
cause of, language, circumstances inducing, 22 
language, intention of parties, 22 • 

meaning of mistake of “ law,” 23 
compromise, in, considerations applied, of fact or law, 24 
doubtful law, no ground for relief, 21 
duty of disclosure in, family arrangement, 24 
effect of non-disclosure by party in, 24 
point of law known to party’s legal adviser, 24 
relief, why not general, 24 
set aside for mistake of fact, 24 
what facts are relevant, 24 
where relief on questions of law, 24 
withholding of knowledge by one party, 24 
contract, double meaning, alternative plea, 23 

in, when unilateral, parties not ad idem, 23 
private right in subject of, a matter of fact, 23 
words clear, no relief, 23 

deed, mistake by all parties and proof of actual intention necessary to 
relief, 24 

one party, no relief unless induced by fraud, 26 
in form of, if of law, how far relieved, 25 
one party dead, relief on parol evidence of another, 25 
parcels in conveyance, how rectified, 25 
parties to relief in, must show clearly the amended form, 25 
poll, in voluntary, power of revocation omitted, relief, 25 
purchaser buying his own property, relief, 25 
when intention of parties not expressed, 24 
marriage settlement, as to mistake in, 24* 25 
money, payment of, mistake of fact, relief in equity, 22 
remedy fct law, in equity, 22 
trustee in bankruptcy must refund, 22 
under mistake of law, relief in equity, 22 

( 23 ) 



INDEX. 


EQUITY- -continued. 

mistake, money, recovery of when paid by, 9, 22 
order, lay consent, when set aside, 24 
relief against obtained, 6, 10, 22, 2.1 

law and equity, differences in nature, 22 
specific performance, defence to action for, 23 

where refused, damages in lieu of, 23 
title, where defect in, remedy, 25 
money-lender, security of, when void under statute, relief, 71 
mortgage, agreement fettering the equity, when made subsequent to, 92 
doctrine of “ tabula i?i nauf ragio," 83 
equity of redemption, 90 

further advance, parol agreement not admissible, 92 
personal property, equity of redemption in, 96 
priorities of mortgagees, 81 
rights of parties adjusted, 10 

third mortgagee lending without notice of second charge, effect of 
getting in legal estate, 83 

mortgagee, death of moitgagor intestate and without heirs, former right of 
mortgagee, 95 

leaseholds of, by deposit, position of, 97 

taking assignment of, liability, 97 
legal estate of, when postponed, 80 

mortgagor and, accounts between, property out of jurisdiction, 66 
notice to, where immaterial, 83 

second, with security in form of legal mortgage, 92 
security of first, effect of appropriation of payments under rule in 
Clayton's Case , 84 

shares, taking mortgage of, position of, 97 
with legal estate, further advances by, 84 
no exeat regno , account, in matters of, 60 

alimony, former use of, to enforce payment, 60 
equitable bail, formerly constituting species of, 60 
matters in which formerly issued, 60 
mesne process, arrest on, bail under, 59 

procedure since Judicature Acts and Debtors Act, 1869... 60 
under Debtors Act, 1869... 59 

writ deemed properly issued unless defendant moves to discharge, 
61 

issue of, where peremptory time for payment, 60 
of, matters in which, now issued, 60 
original use oF, 60 

prevention of defendant leaving country, 69 
principles now applied, 60 

negotiable instrument lost or destroyed, relief granted at equity, at law, 26 
notice, denial of, what is, 76 

paraphernalia, bequest by husband of “all his jewels,” effect on wife's, 121 
marshalling in favour of widow, 146 
part performance, title deeds, delivery of, an act of, 92 

partition, account of rents and profits decreed where co-owner has been in 
possession, 41 

tenant in common in occupation, how charged, 41 

possession of more than his share, 41 
basis of julsdiction of the Court of Chancery in, 40 
commissioners, duty of, where rights of parties ascertained, 40 
where no guide to, might draw lots, 41 
conveyances, power in equity to direct, 40, 41 
copyholds, or customary freeholds, formerly not subject to, 40 
division of separate properties unnecessary, 41 

equity, facilities granted in, for inquiry into title, for ascertaining value, 
40 

will make award for owelty of partition, 40 
jurisdiction assumed in equity owing to inadequacy of at law, 6 , 10 , 40 
law, inadequacy of remedy at, 40 
lien o£ co-owner fpr improvements, 41 
parceners, remedy at law formerly only available for, 40 
practice, formerly by commission, then in chambers, 41 
procedure, mode of where several properties, 41 
property abroad, court cannot interfere, 66 
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partition, remaindermen unborn, represented by tenant for life, 49 
* rjght, was a matter of , 41 

sale as a rule now ordered in lieu of, 40 
title, reason for requiring legal to be before court, 41 
where outstanding, as in mortgagee, 41 
writ of, when abolished, 40 

partnership account, when decreed without dissolution, 3S 

agreement for, where specific performance decreed, 38 
assets marshalled in favour of ci editors, 39 

discovery, remedy available at equity in partnership matters, 38 
dissolution ordered in equity, in what cases, 38 

where it had occurred, account decreed, 38 
equity, jurisdiction in partnership matters, 6, 10, 38, 39 
injunction, partners restrained by, 38 

partner, judgment creditor of, what is available in execution for, 39 
paitners, joint covenant by, treated as several on death of one partner. 
39 

real estate, convulsion of, 39 

devolved as personalty, 39 
receiver, appointment of in, equity, 38 

remedy affecting partneiship more effective in equity than at law, 38 
trust in favour of widow ot partner, 9f 

part performance, contract of service pot taken out of Stainte of Frauds by, 65 

contracts, applicable to all, of which specific performance would 
have been granted, G5 

land, contract for sale of, taken out of Statute of Frauds by, 65, 76 
patent, infringement of, account of profits, G8 
penalties, bond, relief, wheie violation of condition wilful, 151 
chartcrparty, relief against permit}' in, 151 
condition precedent, when relieved against, 152 
damages, liquidated, or penalty, 151 

debt, part to be accepted in settlement if paid at certain time, no relief 
for default, 152 

payable by instalments, whole debt payable on default being 
"made, not penal, 152 

Interest, commission in addition to, in default of payment, not a 
penalty, 152 

higher rate stipulated for in mortgage, but at low%r rate if 
punctually paid, no relief on non-payment, 152 
liquidated damages, where sum ascertained to be, no relief, 151 
matters in which relief granted, 151 

money payment, provision for diminishing amount or payment by 
instalments, effect of, 152 

mortgage, higher rate of interest where not regularly paid, penalty not 
recoverable, 151 

reduction of interest on, prompt payment, not illegal, 152 
negative covenant, breach of, penalty no bar to injunction, 151 
non-payment, on, of smaller sum, larger sum to be paid, a penalty, 
relief, 151 

principle of relief against penalty the foundation of the equity of 
redemption, 152 

property, forfeiture of interest in, on non-payment of money, penal, and 
can be relieved against, 152 
punctual payment, day fixed for payment, 162 

purchase-money, balance of, where not paid, possession resumed, relief 
on terms, 152 

relief against, ground of, 151 

only when compensation can be made, 151 
sale with right of repurchase within specified time, right lost on default, 
152, 153 

will, condition in, ignorance of, no ground for relief, 158 
penalties and forfeitures, relief against in equity, 6, 10, 150, 153 
performance, act, when presumed a, 139 

after-acquired property, as to covenants affecting, 140 
beneficiary, purchase by, with money obtained from trustees, 140 
charge on purchased lands not created during lifetime of settlor, 140 
covenant to exercise a limited testamentary power, application of 
principle, 141 


( 25 ) 



Index 




EQUITY — continued. • 

performance, covenant to exercise limited testamentary power, as to validity of, 141 
provide money at or after death, doctrin^ applies, 141 
purchase and settle lands, effect of suitable purchase 
without settlement, 139 

settle, lands purchased but unsettled bound as against 
heir-at-law, 140 

less in value, satisfaction irro 
tanto, 140 

literal compliance with not necessary, 140 
specific lands, effect of, 140 
doctrine not applied until death of covenantor, 141 
intestacy, amount received under includes the £500 which widow 
takes, 141 

operates as performance of covenant wholly or in pari, 141 
share of estate devolves on covenantee under covenant to 
provide money, 141 

under, not applicable where covenant is to provide an 
annuity or life interest, 141 
presumed if money payable in covenantor’s 
life, 141 

presumed, whether covenant “ to leave ” or “ cxeeu- 
• tors shall pay,” 141 

widow can take, under a covenant a life interest in whole 
and her distributive share under, 141 
lands, subject to covenant, exchange of, for other lands and money, 
effect of, 141 

mortgage of lands purchased, equity of redemption only subject of 
settlement, 140 

principle governing doctrine, 139 

purchase of copyholds, where covenant to settle freehold, not pre- 
sumed a, 140 

lands presumed a, when covenant was to settle lands on 
rent charge of specified value, 140 
leaseholds for life, when covenant to settle estates in 
fee simple, none, 140 

reversion on leaseholds for life, one life outstanding, 
where covenant to settle freeholds, 140 
« subsequent to covenant, presumption will only arise when, 

140 

purchased interest of same nature as that specified in covenant, 140 
- lands, subsequent sale of, nullifies presumption, 140 

where mortgaged by settlor, presumption not 
rebuttal, 140 

statute, obligation arising under statute, 139 

tenant for life, expenditure by, in impuwements, not satisfaction of 
covenant to pay money to trustees, 140 
trustees, purchase by, holding funds for investment in land, pre- 
sumption, 140 

value of lands, the piice p3id for them if bond fide , 141 
widow, application of doctrine, where covenant to convey specific 
share, 141 

cannot take her distributive share in addition to what taken 
under doctrine, 141 

doctrine applied in case of a, without her taking out 
administration, 141 

will, by, of covenant, intention must be clear, 142 

when within rule of satisfaction of debt by 
legacy, 142 

provision by, not primd facie performance of covenant to 
provide money, 142 
* perpetuation of testimony, action for, 46 

bill for, commission prayed only in, 45 
practice under, 45 

^legitimacy, right of child to settled property, 46 
matter, nature of, in respect of which Buit maintained, 
45 

procedure, where most frequently used, 45 
proceedings in, how now commenced, 46 
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perpetuation of testimony, property, nature of, in respect of which suit m&intaln- 
. • able, 45 

♦ statutes affecting, 45 

suit for, object of, 46 

personal property, assignments inter vivojr, necessity for trust, 96 

foreclosure or sale proper remedy on mortgage of, where not 
passing by delivery, 96 

legatee for life of, entitled absolutely to things guts usu 
cansumuntur , 96 

passing by delivery, mortgage operates as pledge, 96 
principles applied to realty, apply also to, 96 
trust of, an equitable interest, 96 

mode of creating successive interests, 96 
representative, accidental loss of assets, 27 
policy of insurance, lost, court will direct payment, 26 

notice, constructive, applicable to mortgage of, 88 
power, execution, when defective, relief, 27 

illusory appointment under, formerly set aside, 70 
purchase set aside, terms of relief, 72 

purchaser, actual notice, must follow up matters of which he has, 87 

assistance formerly lefused against, for value and without notice, 76 

contract, entitled to accessions to value after dale of, 99 

foi value without notice favoured in equity, 76 

includes a mortgagee and* lessee, 87 

innocent, acquiescence of owner standing by, 168 

legal estate, obtaining, 76 

of, subjceL to trust with notice, 83 
notice, constructive, to avoid, must investigate title fully, 87 
of equitable interest to, must make inquiries, 81 
persons entitled to plea of “ purchase for value without notice,'* 7G 
plea of, by defendant, with legal estate, 77 
course of practice as to, 77 
effect of Judicature Acts on, 78 
for value without notice, requisites to, 82 
how far equity gave effect to, 78 

rejected in equity against legal estate, when substantial relief 
asked for, 77 

when an absolute bar, 77 

where claim merely equitable, 78 9 

not admitted, 77 

a bar to declaration of right, 77 
stili available against equities, 78 
plot, of, absence of building scheme, effect on covenants, 102 
protection of, by getting*in legal estate, 82 
title founded on fraud on vendor, impeachment of by, 90 
11 purchaser for value,*' term includes mortgagee, 81 
“gtii jyr-ior est. tempore , potior estjure when departed from, 79 
quia timet , bill of, to secure property, transferable infuturo , 52 
indemnity, covenant of, bill to relieve covenantee, 61 

plaintiff entitled to, as surety or under contract of, may 
maintain, 52 

money, payable in futuro , when court interfered, 52 
relief, how now granted, 62 

plaintiff must show imminent danger, 52 
remedy of, 51 

reversioner, bill by, to compel payment of arrears of annual charge, 
62 

shares, where action will lie in rcapect of, 52 
surety, bill by, to compel debtor on bond to pay, 51 
“ writs of prevention,'' former remedies of, 5J 
receiver, appointment of, for whose benefit, 55 

where usually made, 54 
when it appears “ just and convenient,” 55 
creditor, equitable, appointment in aid of, 55 

proceedings at law by, formerly necessary before appointment, 
66 

creditors, equitable rights of, appointment in aid of, 66 
debtor, equitable reversionary interest of, extension to, 56 
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receiver, equitable execution, by way of, circu nstances necessary to appointment 

of, 56 ■' t 

procedure since Judicature Acta, 66 
law, judgment at, in aid of, 56 
mortgagee, at instance of, now appointed, 55 

in possession, when interfered with, 55 
when not in possession, right of subsequent incumbrancer, 56 
payment into court, analogous remedy by, 54 
possession by, interference with, leave of court, 55 
preservation of property, pending litigation, 54 
procedure for appointment of, 56 

property, defendant in possession of, when appointed, 55 
of mortgaged, out of jurisdiction, 66 
preservation of, in equity by appointment of, 64 
where “ in medio," 55 

real property, when receiver will be appointed, 65 
title, legal, relief only where special grounds, 66 
securities, enforcement of, 55 

reconversion, actual conversion docs not effect doctrine of, 108 

devise of property, describing it as land at particular place, will 
effect, 115 

direction to invest in land, money uninvested for fifty years, 116 
election to effect, 112 

failure of purposes for which conversion directed, 108 
trusts, instances of, 108 

final, only by direction of all persons absolutely entitled, 113 
heir, disposition necessary to exclude, 109 
takes income undisposed of, 109 

where purposes of conversion fail, 10S 
Income of proceeds of sale disposed of, resulting trust of capital, 109 
mixed fund, where debts and legacies payable out of, 109 

real and pcisonal estate have become, 108 
money, when notional land, subject to devise on trust for sale, 108 
mortgagee, sale by, in lifetime of mortgagor, none of surplus, 11? 
next of kin, disposition necessary to exclude, 109 
where purposes of conversion fail, 108 
total failure of purposes, 109 
testator may avoid by absolute directions, 109 
where sale by court, 112 

release, accord and satisfaction, discharge of right of action by, 164 
agreement to, for valuable consideration, effective, 164 
gratuitous, should in pract ice be under seal, 106 
instrument under seal, right of action arising on, how released, 164 
knowledge of rights by person releasing, essential to be effectual, 166 
right of action, of, where equitable, under hand or verbally, 166 
verbal, when, must be clear and show immediate release, 165 
relief, at law, and in equity, principles underlying, 67 • 

restraint on anticipation, married woman cannot bind separate estate subject to, 

restrictive covenants. See covenant. 

satisfaction, ademption by later smaller gift, effect pro tanto , 130 

only when gift subsequent to date of will, 130 
annuity by will generally, and annuity by deed payable at fixed date, 
effect of, 138 

arises only where the person making payment is bound to pay, 129 
cases in which doctrine applied, 128 

charge on testator’s estate, legacy to owner of charge, presumption 
arises, 139 1 

child, benefit must accrue to, to raise presumption, 130 
of debt due to, by advancement, how rebutted, 139 

presumed by an advancement in parent’s life- 
time, 139 

where gift of less amount, uncertain or con- 
tingent, presumption rebutted, 139 
payment 'of a liability to, no presumption, 130 
Childs debts, provision for payment of, no presumption, ISO 
claimant umler child who has to account, must also account, 129 
contingent interest, when satisfaction of vested interest, 133 

( 28 ) 



Index. 


JfiQU IT Y — continued* 

satisfaction, court, when it favours, when it leans against doctrine, 129 
• • debt by legacy, acceleration in date of payment, consistent with, 138 

% no presumption where less advantageous to creditor, 

138 

not presumed if legacy contingent or of uncertain 
amount, 138 
presumption, 129, 136 

founded on maxim debitor non prte&u- 
mitur donare, 137 

rebutted where not a proper equivalent, 
138 

where differences of title between, effect of, 138 

not ejusdem generis , as a devise of land,' no 
presumption, 138 

creation of, contemporaneous with will, a reason against, 136 
creditor and legatee must bo same person to raise presumption, 

• 137 

legacy to wife of, no presumption, 137 
direction to pay, covers indebtedness on covenant in favour of 
wife ot beneficiary, 137 
subsequent contraction of debts, legacy by 
codicil to creditors, effect of, 137 
discharge of, before testator's death, 137 

due at testator’s "death, legacy payable at fixed date after 
death, not presumed, 138 

fixed date after death, legacy without fixed date, no 
presumption, 138 

legacy less than, not satisfaction pro tanlo , 136 

none by gift of a share of residue, 138 

not existing at date of will, no presumption, 136 

payable at death, legacy given generally, presumption, 138 
presumption as to, applies equally to testator’s children, 137 
when unascertained, 138 

debts, of, by legacies, declaration as to, debt not so mentioned, pre- 
sumption rebutted, 139 
definition of, 128 

direction that portions be deemed satisfied by subsequent advances by 
specified person during his life, effect of, 128 • 

donatio mortis causd , later bequest of same amount, no presumption, 
1:50 

gift, for specific purpose, subsequent gift effecting purpose, foundation 
of presumption, 129 

large, of which circumstances unknown, presumption of, 130 
of Bmali sums or an annuity during tostator’s lifetime, no 
piesumption, 130 
gifts, must be ejusdem generis , 133 
illegitimate child, father of, presumption arising, 132 
itt loco parentis , an uncle making provision for brother’s family, 
132 

in situation of lawful father of donee, 131 
person may bo, although father of donee living, 131 
presumption not from mere legacy, 1**2 
question of fact, parol evidence. 131 
relation of, when inferred, 131 

relative, evidence of intention necessary to place, 132 
intention, evidence of, intrinsic and extrinsic, 129 

in absence of expression of, presumed, 129 
of test&tor or settlor, regard must be paid to circumstances 
at date of instrument, 128 
when expressly declared, 128 

land in satisfaction of money, or vice versd, on testator’s valuation, 
133 

legacies, ademption of, by portions, 129 
legacy given in satisfaction of debt liable to abate, 137 
married woman, where creditor-legate’e, where debt formerly payable 
to husband, effect of, 138 

owner of the estate charged with payment, gift by, 129 
“parent,” word restricted to father, 131 
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satisfaction, parol evidence admitted to rebut or support presumption of, 136, 139 

not admitted to vary or add to written instrument, 136 
of subsequent transaction not in writing, 136 
presumption must be raised before evidence admitted, 
136 

purpose for which admitted, 136 
rejected when intention expressed by will, 139 
portion, by advancement, on marriage, or to establish in business, 130 
double, from different estates, no presumption, 130 

gifts must be ejusdem generis to raise presumption, 
133 

never presumed by adding up small gifts, 130 
provisions by father or person in loco parentis , 131 
rule against, presumption may be rebutted, 132 
satisfied b} T legacies or subsequent portions, 129 
power of appointment, where person exercising, 129 
presumed, legacies to same person by’different instruments or different 
legacies by same instrument, 129 
when gifts of same nature and to same person, 129 
presumption strongest where provision by will followed by set^ement, 
132 

I'iss strong when will follows settlement, 132 
■pro ta?ito t will be presume^, 1 30 

provisions, double, limitations in, effect of difference, 134 

slight differences, presumption not rebutted, 133 
residue, bequest of share of, adeemed by subsequent advance, 133 
gift of, to creditors proportionately, 137 
to children and Btrangers, how far children account, 133 
single child and stranger, presumption not admitted, 133 
settlement, in favour of devisee or legatee may be in form of covenant 
to pay, 128 

of, by will, election by beneficiaries, 135 

may operate as to some persons and not others, 
135 

of wife’s life estate does not affect husband’s 
or children’s rights, 136 
persons benefiting must elect, 135 

electing against will must compensate, 
135 

some beneficiaries not within settlement, those 
« under both instiuments must elect, 135 

preceded by will, difference of limitations, presumption, 
. 134 

direction to pay debts, no effect on, 132 
no presumption where persons different, 
135 

preceding will, direction to pay debts, effect of, 132 

double portion, charge on real estate to pay 
incumbrances, effect of, 134 
effect on differences in limitations, 134 
settlor no right to substitute provision, donee may elect, 131 
substituting by will, only with beneficiaries* consent, 
131 

subsequent, value of provision at date of, deducted from 
legacy, 131 

settlements, consecutive, double provisions, how construed, 132 

power of revocation unexercised, effect on 
presumption, 133 

Scotland, rule against double portions docs not apply in, 129 
testator or settlor father of donee or placed in loco parentis , founda- 
tion of presumption, 129 

trustee, debt due from, legacy to cestui que trust , no presumption, 137 
legacy by, liable for breach of trust primd facie a satisfaction, 
138g, 139 

two dispositions for satisfying specified moral purpose, presumption 
arises, 129 

gifts in nature of portions, presumption arises, 130 
wife, gift to, by will and during last illness, same amount, 129 
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satisfied term, relief against, in aid of dower, 7, 42 
security,* action on, improperly obtained, 72 
company, money advanced to, 74 
void, or voidable, relief on teirus, 71 
sequestration, enforcement of decrees by, G5 

set-off, administrator who is sole next or kin, and debtor to testator, 163 
arbitrator’s award or order of court, moneys due under, 163 
bankruptcy, ri£ht of, in, where there have been mutual dealings, 162 
basis of doctrine, the intention of parties, 162 

chase in action, assignee of, takes subject to a right of, unless excluded by 
contract, 164 

companies, in winding up of, creditor-shareholder, no set-off against 
calls, 164 

company and debenture-holder, application of principle between, 164 

as between, and trade customer, where floating charge by 
debentures, 164 

credit given on faith* of contra debt being paid, 162 
cross-demands, when subject of, 162 
dealings in which doctrine does not arise, 161 

debts must be recoverable by action to enable application of doctrine, 163 
when acquired by assignment, may be, 163 
executors, retainer by, of legacy for debt, »ot where fund appropriated for, 
164 m 

executrix and residuary legatee, debt due from cannot be Bet off against 
debt to testator, 163 

fraud, which raises a special equity to, 163 
joint debt against separate debt, when allowed, 163 
law, at, former remedy of parties having mutual dealings, 1G2 
legatee-debtor bankrupt before or after testator's death, extent of execute.! 
right, 164 

executor can retain debt, even if statute-barred, 163 
retainer by executor, principle appLying, 163 
share paid to as legatee, and not to a legatee under whom 
debtor claims, 164 

mortgagee, b P against, of costs of defendant in specific performance, 
mortgage being subsequent to contract for Bale, 164 
proceedings, where independent, no set off of costs, 163 
restricted in general to liquidated demand, 162 
right of, early recognition of in equity, 162 

to, debts must accrue in same right, 163 
statute-barred debt cannot be against debt not so barred, 163» 
statutes, effect of, on right of, 162 
surety, where joint debtor, 163 

wife, sum due to, husband’s debt set oil against, 163 
settlement, ante-nuptial, where two, held one for purpose of election, 118 

beneficiary also claiming property ineffectually settled must elect, 118 
claim by, to property comprised in but not bound by 
settlement, 118 

covenant, by way of, of copyholds, when not complete, 97 
general words In, affecting property not legally included in, bo as to 
raise case of election, 121 

revocation, in excess of power, effect of, in raising case of election, 
117 

wife’s equity to, enforcement of, 10, 71 
specific performance, contract for sale of laud abroad, 66 

contracts in which decree not made, 11 
damages in addition to or in lieu of, 12 
grant of, when formerly made, 12 
jurisdiction in, object of, 11 

marriage consideration, conveyance of land decreed, 12 
misrepresentation by plaintiff, no relief, 72 
parol agreement, enforcement of, 12 
person entitled to, may have rights of legal owner, 64 
purchase to acquire right tp set aside deed for fraud not 
assisted, 90 

remedy, in what cases applied, 12 

of, right to compensation, 67 
work, performance of, not generally decreed, 12 
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Statute of Frauds, land, contract for sale, part \ eiformance, 12, 65 

not intended to prevent relief against fraud, 75, * • 

person using, to accomplish fraud, relief against in equity, 75 
Limitations, application of, in equity in absence of fraud, 175 
equity acts in analogy to, 175 

land and rentchargcs, equitable claims to, effect in equity, 
176 

personalty, claim to, equity will not impose a limitation 
analogous to realty, 175 

Becret profit, action in respect of , statute runs from time of 
discovery, 176 

by director or promoter, as to, 176 
statute not to be made an instrument of fraud, 75 
stay of proceedings, e juitablo ground for must be shown, 63 
stop order on fund in court by second incumbrancer without notice, 103 
subrogation, agent borrowing in excess of authority, lender’s right against 
principal, 150 

application of doctrine in equity, 149 

company borrowing in excess of powers, loan applied in reducing 
liabilities, 49 

loan to, lender does not rank before later creditors partly 
f paid with his money, 160 

not entitled to securities of creditor paid off 
with his money, 160 
placed entirely in shoes of prior creditors 
paid with his money, 150 

creditor subrogated to executor’s right is subject to defences avail- 
able against executor, 150 
doctrine of, how arising, at law, 149 

executor, liability incurred by, in carrying on business of testator, 149 
of, indemnified by right against assets, creditor 
can enforce the indemnity, 160 

insurance, where contract for indemnity, remedy of underwriter or 
assuier, 149 

wife, right of persons supplying necessaries to, rests on an equitable 
assignment, 150 

supplying money for necessaries to, lender’s remedy against 
k husband, 149 

sureties, contribution as between, 30, 70 
surprise. See fraud. 

tacking of bond debt formerly allowed, 71 
moit gages, 71, 83 

tenancy by the curtesy, allowed out of equitable estate, 96 
in common, preferred in equity, 69 
tenant for life, a trustee for lemainderman for some purposes, 90 
waste, equitable, liability for, 90 
time, equities equal except as regards, legal estate prevails, 81 
when made of essence by notice to complete 164 
mining lease, contract for, 154 
of essence of contract, 154 

effect of Judicature Act, 1873. ..154 
public-house, contract for sale of, 154 
title, declaration of, is also that of title deeds, 78 

deeds, agent in possession of, fraud by, owner postponed 81 
equitable mortgage entitled to, omission to obtain, 80 
owner, not postponed by fraud of trustee, 80 
lost or destroyed, 25, 26 

mortgagee parting with possession of, subsequent advance, 80 
omibsion to inquire for, postponement of legal mortgage, 80 
purchaser bound to inquire and call for, 88 

may accept good reason for non-production, 88 
statement to, “ deeds at bankers for safe custody,” 88 
suppression of, by plaintiff, 72 
trade mark and name. See, fraud, 
trespass, land abroad, no action will lie, 66 
trust for sale, mortgage, by way of, 91 

trustee, advance by, to cestui qve trusty without notice of prior charge, 82 
cestui que trust is bound to indemnify, 97 
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BQU1T Y — continued. 

trustee, disability of, to make profit, 158 
* * y purchase, 15G 

legacy by, liable for breach of trust, primdfacieA satisfaction; 138 
power of sale only, effect of mortgage by, 81 
purchaser, a, buying back trust property, 82 

from, purporting to sell under trust for Bale, 80, 81 
shares, of, liability for calls falls on, not cestui qu * trust , 90 
* not limited to amount of trust estate, 97 
may be qualified as director, 97 
trusts, agent, fiduciary relationship to principal, 156 

banker, position of, in relation to customer, a debtor, 15G 
when money placed with, can be followed, 159 
breach of, action for, where procured by plaintiff, 72 
remedy for, by way of account, 67 
of restoration, 67 

bribe to agent, no trust until after judgment, 160 
cestui que trust, as to fhe term, 89 

cestui que trust and trustee, relation between, one has the legal title, the 
other the equitable, 155 
classification of, 154 
common law, at, liow treated, 89 

company, sale to, by mortgagee who is a member, 157 

constructive trust, trustee obtaining a new legal interest in the property, 

155 

when equity consider? legal owner trustee for another, 
155 

conveyance in name of person other than person providing purchase-money, 
155 

creditor, right of, to follow assets, extent of, 160 

director or promoter of company, how far principles relating to trustees 
apply, 158 

directors and promoters, fiduciary relation to shareholder’s, 156 
doctrine of, applies to contracts, 97 
early form of, in uses, 89 
execution of, property abroad, 65 

executor, discovering debts after payment of legacies, right of, 101 
paying legacies while debts remain, a breach of trust, ICO 
light of, making overpayment to legatee by mistake, 161* 
to follow assets against legatee, 1C1 

in respect of contingent liabilities, 161 
who has neither proved nor disclaimed, not a trustee, fi58 
express or by operation of law, 154 

trust, failure of, resulting trust to settlor or his representatives, 155 
is, although all terms oE instrument have to be consulted, 155 
matters necessary to be defined in, 155 
fiduciary character, the test for disability to purchase, 158 
incumbrancer without notice, priority by notice to trustee, 79 
interest in, vested in cestui que trust on creation, 79 
laches, when a bar to action for breach of, 172 

land, express trust of, by deed, will or other written instrument, 154 
law, by operation of, either consUuctive or resulting, 155 
leaseholds, trustee of, taking new lease in own name, 155 
legal estate taken by escheat, not the equitable, 95 

legatee, paid, becoming preferred through subsequent accidental loss, does 
not refund, 161 

right of, to follow assets paid away by executor, 160 

where fund insufficient and another has been paid an over 
proportion, 160 

legatees, payment of some, out of fund in court, 160 
limitation of, construction of in equity, 95 

mercantile transactions, principles applicable to trusts apply to, 153 
money, earmarked in equity and can be followed, 159 
mortgage of assets created by executor-residuary legatee, 160 
parol, assignment, creation by, as to personaUy, 154 

before Statute of Frauds, 94 
partner not a trustee of partnership assets, 156 

person, position of, involving confidence, impresses him with character of 
trustee, 156 
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trusts, personalty (other than leaseholds), express trust of, created by parol, 154 
precatory trust by words of recommendation, not readily construed, 155 
property, disposal of, purchase of other, with money added, rights of cestui 
quo truit , 159 

rightful or wrongful, proceeds may be followed, 159 
equitable interests in, 9 

retains its nature, in original and altered state, 159 
subject to trust, may be followed by cestui que trusty 159 
purchaser, for value without notice, not affected by right of cestui que trust 
to follow money, 1 GO 

receiver, or trustee in bankruptcy, ^tm-trustces, 15G 

resulting trust arising through failure of express trust, entire or partial, 155 
none where gift intended, 155 
when arising, 155 
rights in, enforcement of, 6 

rules relating to persons standing in fiduciary position to others, 154 
solicitor, receipt of money bj r , for transmission, not in fiduciary nature, 166 
property by, when treated as trustee, 156 
trustee, as to remuneration of, 159 
Statute of Frauds, use of, to avoid, not allowed, 75 
stockbroker, money placed with, can be followed, 159 
stranger, participating in breach of trust, 156 

trafficking with another’s money, how far a constructive trustee, 
158 

tenant for life, a trustee for remainderman, 155 

receiving purchase-money of property, a trustee, 159 
trustee and cestui que trusty essence oE relation, 89 
cannot make profit out of trust, 158 

purchase trust property from himself, 157 
contract for purchase by, with cestui que trusty what will support, 
157 

drawing money from mixed fund, draws his own, 160 
expanses of, allowed as first charge on estate, 159 
express, treated as, effect as to Statute of limitations, 166 
has no sporting right over tiust estate, 158 

interests of, must not coniiict with those of cestui, que trust , 156 
may divest himself of character of, to become purchaser, 157 
mixing money with own, cestui que trust's charge on whole, 159 
trust fuuds with own in business, effect of, 158 
money not actually reaching, but only credited in account, not ear- 
marked, 159 

must account to beneficiaries for benefits acquired, 158 
profit by, not allowed except by consent of cestui que trusty 154 
purchase by, after trusteeship has ceased or with consent of cestui 
que trusty 157 
when good. 157 

set aside by cestui que trust , terms of relief, 157 
on account of fraud, 157 

of trust property by, at auction, or from co-trustees, 157 
reason for no remuneration of, 158 
retention of trust funds by, must pay interest, 158 
takes no remuneration, in absence of special clause, 158 
where, has only an equitable interest, 1 55 

two trust funds, application of Clayton's Casey 160 
volunteers claiming through legatees, may have to refund, ICO 
where legal owner, trustee holds for benefit of the cestui que trusty 88 
word “ trqst ” not necessary to creation of, 156 
undue influence. See laches. 

unsound mind, persons of. See election, fraud, lunatic. 
v vendor, position of, under contract for sale, while in possession, 99 
subsequent contract for sale, remedy of first purchaser, 100 
trustee, not a mere dormant, 99 
under building scheme, rights of, 101 
vendor's lien, an equitable estate, 79 

n °79 againat P urc k aflor for value without notice, with legal estate, 

purchaser, as against, 92 

postponement of, by conduct, 79 
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voluntary conveyance, verbal arrangement to hold in trust, enforced, 75 
• * reconvey, conveyance decreed, 76 

settlement, power of revocation, omission of, 17 
setting aside, 17 
when valid and effectual, 98 

volunteers, defeated by covenantor conveying, claim against assets, 97 
equitable interests created in favour of, 97 
waiver, acted upon, sufficient consideration, 165 

bankruptcy, disclaimer by trustee, statutory requirement as to time, 166 
bill of sale, promise not to enforce accrued right to seize goods, when 
binding, 165 

breach of trust, of, by cestui que trust , effect of, 166 
definition of, 165 

conduct of person entitled to right, looked to, 166 
consent of party necessary to, 165 
contract, of stipulation in, 165 
parol waiter of, 165 

covenant, by open use in violation of, 166 
delay, not necessary to, but evidence of, 165, 166 
implied, from conduct inconsistent with right, 165 

mortgage, acceptance of interest in arreur, not waiver to right to call in 
principal. 165 • 

notice of, prior to sale by mortgagee, 165 
person acquiescing in, must be aware of his right, 166 . 
right, the abandonment of a, express or implied, IG5 
statutory provision of, 165 

where forbidden, 165 

with consideration operates as release, 165 
waste, equitable, tenant for life, liability of, for, 90 
treated as a breach of trust, 90 
relief extended to legal and equitable, 4 9 
immediate in plain cases, 50 
will, devisee taking on parol trust, 75 

gift, meie recital does not amount to, 122 
omission to make, no relief, 27 
procured by fraud, 13 
“with clean hands” use of expression, 72 


ESTATE AND OTHER DEATH DUTIES. 

account, conective may be signed only, 216 • 

delivery of, at same time as delivery of affidavit, 315 
duty, appointees of specific^sums when bearing duty rateably, 222 

dispositions which are substitutes for wills, when liable to, 181 
payable by donee on gifts made between 31st May, 1881, and 2nd 
August, 1891... 220 

payment of, when conferring exemption from estale duty, 199 
survivorship, title by, accruing after 31st May, 1881, and before 2nd 
August, 1894, liability of, to, 192 
expenses of fresh, charged upon interest of successor, 297 
form of, 216 

full and true, to be delivered to the Commissioners, 296 
jointure charged on land, owner accountable, 217 
lapse of time, relief after, 218 
matters to be disclosed in, 296 
mortgagor, position of, as to, 216 

person accountable a “ debtor to the Crown " for duty, 217 
persons accountable, 216 

liable to, may raise succession duty on security of property, 301 
not accountable, 218 

succession duty, for, persons liable to render, 295 * 

timber, on sale of, persons accountable for duty, 217 
trustee of settlement, by, on death of tenant for life, 217 
unsatisfactory, procedure by Commissioners, 297 

verification of, by production of books nor inspection by Commissioners, 
297 

4 Act of Parliament or royal grant, lands or chattels settled by, how valued, 209 
active service, death from causes arising from, extent of duty remitted, 182 
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ESTATE AND OTHER DEATH DOTIES — continued. • 

administration, court must provide for succession duty out of property under 
control, 301 < * 

legacy duty provided for by court, 254 

provision of, by the court, 258 

security to be given to the court to cover corrected grosB assets, 
216 

advowson, estate duty, when not payable in respect of, 202 

payment of succession duty on, when disposed of, 294 
sale of, duty payable on, 214 

succession duty not payable unless disposed of for money or its worth, 
281 

successor, sale in concert with, what duty chargeable, 287 
affidavit, for Inland Revenue, is not an account for purpose of settlement estate 

duty, 231 

duplicate, to be in, if required, 216 
duty payable on delivery, 213 
executor, full inquiry by, before deposing, 215 
payment must be made by, 214 
extent of, to verification of account, 316 
form of, 216 

as prescribed by the Commissioners, 314 
« meaning of, 215 

oath, persqns before whom made, 216 
penalties for non-compliance with provisions as to 
delivery of, 225 
swearing of, 21f> 

after-acquired property, covenant to settle, payment of covenantor on acquiring, 
not a payment on settled property. 197 
aggregation, accretions after death subject to, 204 

national interest, things of, not subject to, 203 

property in which deceased never had an interest not subject to, 203 
not exceeding £1,000 in value not subject to. 203 
passing on any death, not aggregated moie than once, 203 
subject to, for purpose of estate duty, 203 
sale or mortgage of interest in expectancy after 1st August, 1894, 
and before 9th April, 1900, proviso as to, 204 
Befctled property, deceased dying before 9th April, 1900, 203 
• passing under disposition by person dying prior to 

2nd August, 1894, not subject to, 203 

Agricultural property, conversion to more profitable use, expectation of increased 
* income by, 20S 

exception relating to, 208 

management, deductions for expenses of, 208 

meaning of, 208 

rule applied to where death took place before 30th April, 
1909... 208 

successor to, for life, mode of calculating duty, 287 
ancestor, meaning of, 268 

annuitants, settlement estate duty payable by, 231 

annuity, allowance, none made for when ceasing on the death, 212 

cesser of interest by death within four years, proportion only of succes- 
sion duty payable, 282 

exemption from duty when not exceeding £25... 201 
fund, liability of, to settlement estate duty, 229 
measure of taxation, 230 

where bequeathed after annuitant’s death settlement estate duty is 
payable, 230 

gross value, rule for determining, 245 

when annuity payable out of another legacy, 246 
Instalments, payment of duty by, 214 

interest accruing or arising on death is property passing, 192 

in, ceasing by death before four years’ payment due, effect of, 242 
legacy by way of, when charged on another legacy, by whom duty payable, 
2o3 , 

duty, payment of, when direction to purchase, effect of, 252 

repayment of upon any contingency other than death, 262 
rule as to payment of, 251 
to purchase, payment of duty, 250 
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JSSTATE AND OTHER DEATH DUTIES— continued. 

annuity, provision must be deceased’s gift to be liablo to estate duty, 192 
^secured by bond or covenant, how described, 263 
stamped receipts, rule applicable to, 255, 256 
third person, provided at cost of, not subject to estate duty, 192 
valuation of, for purpose of succession duty, 289 
appeal, accountable party may, 303, 304 

any person aggrieved by decision of Commissioners may, 226 
conditions of,^s directed by rules of court, 226 
costs of, in the discretion of the court, 226 
county court, when may be made to and from, 227 

where assessed duty does not exceed £50... 304 
further, only with leave of High Court or Court of Appeal, 226 
real and leasehold property, how made, 227 
apportionment, Commissioners* acceptance of accounts binding in questions of, 
222 

disputes as to, how determined, 222 

estate dutyr, of, between owner and person having charge, 221 
marriage settlement, as to cost of raising duty on funds in, 223 
personal property appointed, duty not a specific charge on, 219 
arbitration, costs of, to be part, of the costs of appeal, 228 

real and leasehold property, appeal to, in respect of, 228 
assets, application of term to personal property appointed by will, 218 
attachment, order for, on non-compliance with wfifc, 226 
British possession, estate duty not a charge on property in, 221 

order applying provisions relating to allowance of death duty 
may be revoked, 200 

proceedings cannot be taken in, by Commissioners, 226 
provision relating to allowance of death duty, how applied, 
200 

when death duty paid in, to be allowed against estate duty, 200 
ship ?, situation, the port of registry, 310 
certificate, Commissioners not compelled to give in any particular form, 292 

further probate duty, of payment of, must be written on graut, 316 
liability of persons to whom given only affected, 256 
of discharge, Commissioners to give certificate on satisfaction of claim 
for duty, 256 

commutation of duty, on, wheu amount agreed, 225 
estate duty, granted by Commissioners in respect of, 218 
form of, as prescribed by Commissioners, 218 * 
power of Commissioners as to, 300 
fraud will render inoperative, 182, 219 
of, to trustee before distribution of fund, 298 
property, does not affect, afterwards shown to have passed 
on the deftth, 207 

purchaser exonerated from succession duty by, 302 
when obtainable, effect of, 224 

certificate of payment, repayment (if any) made to person producing 221 
succession duty, to be given by Commissioneis, 292 
cesser of interest, benefit accruing by, mode of ascertaining capital value, 208, 209 
liability to estate duty, 197 

charge, determination of, benefit arising on, when succcession duty payable, 294 
duty, for payment of, an “ equitable charge,’* 223 
extinction of, deemed a succession, 272 

where Succession Duty Act, 1853, does not apply, 272 
charities, duty not payable on death of a recipient from a charity, 196 
charity, property subject to trust for, succession duty payable, 286 
succession duty, rate chargeable, 284 

trust for purposes of, conferring a succession, when duty payable, 293 

power of trustees to raise duty on property, 300, 301 
church patronage, succession duty on, when payable, 294 

collection of duty, acceptance of real or leasehold property in satisfaction of duty. 
212, 213, 292 

account of "orher property," 216 
advowson, payment on sale of, 214 
executor, duty of, 215 * 

meaning of, 216 
grant made jxmde/U* lite , 215 
Inland Revenue affidavit, meaning of, 215 
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collection of duty, land may be transferred in satisfaction of settlement estate duty? 
230 

national interest, sale of objects of, when payment to be ifiadc, 
214 

personal property, executor must pay duty, 214, 215 
persons not accountable for estate duty, 21 8 
postponement of payment, when allowed, 214 
practice and law as on the 2nd August, 1894, applicable, 213 
stamps, by means of, or as Commissioners may prescribe, 212 
Commissioners of Inland Revenue, account to be delivered where Commissioners 

believe property passed, 217 
when unsatisfactory, procedure by 
Commissioners, 297 

affidavit, proof may be required in support of, 
316 

appeal from decision of, on payment of duty, in 
What cases, 226 

without payment of duty, when 
allowed, 227 

assessment of succession duty by, 297 
British possession, cannot take proceeding in, 
226 

' certificate, form of, 292 

* as they ma}*- think fit, 300 

of discharge by, on commutation 
of duty when 
amount agreed, 225 
must be given on pay- 
ment. of duties, 182 
to be given by, 218 
when obtainable, 
effect of, 224 

payment oE estate duty, what it 
should specify, 221 
value accepted by, 209 
compounding of duty, power of, 258 
duty, may accept real or leasehold property in 
satisfaction of, 212, 213 
of, as to collection of legacy duty, 249 
to keep books and to give receipts in 
respect of succession duty, 292 
estate duty, may prescribe means for collection 
of, 212 

executor, retainer of legacy by, particulars must 
be sent to. 255 

expenses of undertaking fresh account charged 
on interest of successor, 297 
fraud in obtaining ceitiiicate of discharge 
renders it inopeiative, 224 
interest, court may order payment by, or to, 227 
in expectancy, commutation of duty as 
to, by, 224 

jurisdiction as to estimate of principal value, 
exclusive in first instance, 207 
land, transfer of, to, no stamp duty payable, 213 
legacy duty, commutation of, by 258 
non-payment of legacy duty after assessment, 
proceedings by, 261 

notice to, of payment out of fund in court 255 
overpaid duty, refund to be made by, 228 
payment, may allow time for or give discount for 
prepayment, of succession duty, 295 
penalties, power of to reduce, 226 
penalty, waiver of, by, 260 

♦ power of, to compound death duties in compli- 
cated cases, 181 
grant probate on credit, 315 
powers of, as managers of death duties, 181 
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* Commissioners of Inland Revenue, proceedings by, by means of writ sued out of 
9 King’s Bench Division, 304 

for account by, 261 

real or leasehold property, appeal in respect 
of, how made, 227 

refunding by, where legacy duty overpaid 261 
remission of duties, powerB of, as to, 224 

duty and interest by, 268, 302 
repayment of probate duty, when declined, 
318 

time for payment of duty, power of Commis- 
sionera, 318 

valuation, must defray coat of, when made by 
their nominee, 209 

value of property, how ascertained by, 209 
valuers, may be appointed by, 209 
commutation of duty, contingencies to be considered, 226 
future clai&s for succession duty, 302 
practice as to, 224 

company, private limited, Bhares in, value of, 208 

compensation, payable under Employers’ Liability Act, 1880, or Workmen’s 
Compensation Act, 1897, not liable to duty, 192 
compromise, conflicting claims to real property* succession duty follows strict 
rights of parties, 286 B 

contingent legacy, duty on, how chargeable, 247 

legacy duty on, person liable for, 263 
settlement, repayment ol settlement estate duty when contingency does 
not arise, 229 

settlements, property in, is settled property, 229 
conveyance, stamp on, none when, of land to Commissioners, 213 
copyholds, allowances made in respect of fines on payment of succession duty, 291 
corporate body, legacy duty not payable on bequest of specific articles to, 240 
succession duty payable on principal value, 286 

power of, to raise amount payable for, 301 
corrective affidavit, acceptance of without same beiug resworn, 216 
costs, arbitration, of, to be part of costs of appeal, 228 
county court, appeal, for purpose of, is as if the High Court, 227 

to, where assessed succession duty does not exceed £60... 304 
when may he made to and from, 227 • 

apportionment, settlement of disputes as to, in, 222 
real and leasehold property, appeal to, in respect of, limit of 
amount in dispute, 227 • 

covenant, after-acquired property, payment on covenantor acquiring, not a payment 
in respect of settled property, 197 

debt of covenantor nob deducted from covenantor's estate in calculating 
duty, 197, 198 

donee, by, for donor’s benefit, effect of in relation to gifts, 190 
further assurance, for, where assignor of legacy not bound, 267 
debt, estate duty not payable out of, in absence of expiess direction, 219 
Grown debt, legacy duty, where executor liable for, as a, 262 
liability of persons for duty as a, 263 

succession duty, liability of accountable persons for unpaid, as for a, 
295 

death duties, accountable person, wishing to compound must give ali information, 
181 

active service, death from causes arising whilst on, extent of duty 
remitted, 182 

certificate of discharge on payment of, 182 
classes of, 180 

communications respecting, how addressed, 181 
compounded, may be, in complicated cases, 181 

gift made bond jide to avoid, 188 J 

gifts for public purposes, duty on, may be remitted, 182 
management of, 181 

remission of payment after twenty years from death, 182 
substance of transaction rather than form of conveyance should be 
looked to, 180 

debts, deduction allowed in calculating duty, 210 
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ESTATE AND OTHER DEATH DUTIES — continued* 
debts, direction to pay another person a legacy, 234 

does not subject them to payment of duty, 234 
doubtful, to be accounted for when paid, 313 t f 

expectancy, interest in, incurred in connection with, 210, 211 
forgiveness of, when becoming liable to legacy duty, 234 
incurred bond fide , meaning of, 210 

marriage and money the consideration for, not allowed, 210 

motive for incurring, immaterial, 210 

payable to persons out of the United Kingdom, ‘211 

philanthropic purpose, for, not allowable against estate duty, 210 

probate duty, deductions allowed in respect of, 313, 314 

property against which allowed, 211 

reimbursement, right to, effect of, 211 

release of voluntary debt, consideration for, not allowed againBt estate duty , 
210 

11 deceased person " and 11 deceased,” inclining of, under Finance Act, 1894; Finance 
Act, 1896... 183 

deductions, allowance for increment value duty, 5211 

allowances, kind of, made in respect of succession duty, 290 
what may be made, 210 

where there is right to reimbursement, when made, ?ll 
cost of realising or administering foreign property, how far allowed, 212 
debts, against what property allowed, 211 

payable to persons oyt of the United Kingdom, 211 
what may bo and what may not be, 210 
duty, in respect of, where already paid, when exercising power of 
appointment, 291, 292 

foreign property, duty paid in respect of, 212 
funeral expenses, 210 

interest in expectancy, mortgage of, where no allowance made for, 211 
legacy duty, allowed in respect of, 249 
■ mortgage, none allowed where by tenant for life and remainderman, 290 
probate duty, deductions allowed against, 313, 314 
succession duty, of necessary outgoings on payment of, 289, 290 
where allowed on payment of, 291 

tenant for life and remainderman, incumbrances by, not allowed as, 
290 

disclaimer, legacy, of, effect on legacy duty, 244 

discojnt, Commissioners may allow when succession duty paid in advance, 295 
dispositions, conferring a succession, when deemed to be, 266 
term, extent of, 265 

domicil,' British settlement of personal property inter vivos, payment of duty not 
affected by, 275, 27G 

estate pur autre vie in real property in this country, but owner of foreign, 
liable to duty, 238 

legacy duty, payment of, dependent upon testator’s or intestate’s, 238 
natural children, where legitimate according to law of the father’s, effect 
of, 243 

pex’son entitled, of, immaterial, 276 

of foreign, directing creation of British settlement of personal 
property, succession duty payable, 274, 275 
leaving British personal property not subject to legacy 
or succession duty, 274 
probate duty, not affected by, 309 
succession duty, where affected by, 274, 275 
test of liability to succession duty in relation to, 273 
testator, of, situs of property in contemplation of law is the, 238 
donatio mortis causd t “ deemed to pass” on donor’s death, 187 

donor dying between 30th May, 1881, and 2nd August, 1894, 
account duty payable, 187, 188 
gift, every, taking effect as, is a legacy, 233 

of real and leasehold property, none by, 187 
dower, apportionment of estate duty relating to estates in, 222 
estate iu, a settled estate for purpose of estate duty, 184 
entail, disentailing assurance and resettlement form tho disposition for succession 

duty, 198 

conferring power of appointment, effect of, on buo 
cession duty, 266 
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entail, disentail and resettlement, series of deeds form settlement for purpose 
of Settled Land Act, 1882. ..198 

■ fe^Jttlement by tenant for life and remainderman, the latter is pre- 

decessor, 270 

estate by the curtesy, for purpose o£ estate duty is a settled estate, 184 

•pur autre vie , domicil of foreign owner, legacy duty payable 
on such estate in realty in this country, 238 
includes, what it, 236 

duty, account, form of, 216 

persons accoun fable, 21 G, 217- 

accretions after death are aggregated with other property, 204 
active service, property of persons, claim in, exemption relating to, 
201 

advowson, payable on sale of, 214 

when not payable in respect of, 202 
after-acquired property, liability in respect of, 197 
aggregation not applied to things of national interest, 263 
agricultural properly, deduction for “ management” in small estates, 
208 

exception relating to, 208 

expectation to convert to more profitable use, 
effect of, 208 
meaning of, 298 

rple applicable where death before 30th April, 
1909. ..208 

allowance in respect of duty paid before 2nd August, 1894, liow made, 
2i 0 

previously paid duty not affected by loss of 
capiLal value, 200 

allowances, what may be made, 210 

where right to reimbursement, when made, 211 
unnual benefit to donor greater than usual interest on trust property, 
190 

annuity, in respect of, payment by instalments, 214 

no allowance when ceasing on the death, 212 
not exceeding £25, exemption as to, 201 

or other interest to extent of interest accruing or arising on 
death is subject tu, 1 92 

appeal against decision ol Commissioners on payment of, 126 

without, payment of, when 
allowed, 227 

appointed personal property, not a specific charge on, if appointment 
by will and power general, 219 
apportionment, disputes as to, how determined, 222 
of, as to estates in dower, 222 

between owner of property and person having 
charge on, 221 

question of, bound by Commissioners’ acceptance of 
accounts, 222 

beneficiaries, liability of, in proportion of their respective interests, 221 
Biitish possession, allowance of death duty paid in, 200 

condition on which allowance made for death duty 
paid in, 200 

revoking power relating to provision of duty, 200 
capital money may be applied in payment of, 223 

sum set aside by executors to meet annuity, duty not payable 
on annuitant’s death, 194 
certificate of discharge, how obtained, 218 

when obtainable, effect of, 224 
payment of estate duty, debts and incumbrances should 
bo specified, 221 

when conclusive evidence of first charge on 
property, 221 

value accepted by Commissioners, 209 
cesser of actual income applied, duty payable, seel qumre y 193 
interest, benefit accruing by, 208, 209 

liability in respect thereof deferred, 197 
when property incumbered, 209 
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estate duty, charge, first, on property not passing to executor as such, 220 
collection of, law and practice relating to, 213 
commutation of, contingencies to be considered, 225 ( 1 
practice as to, 224 

company, private limited, value of shares, 208 
consideration in money, as to what is not, 195 

partial in money, as to what is not, 195 
cost of realising or administering foreign property, how far allowance 
made, 212 

covenant debt out of debtor’s estate does not bear portion of, unless 
by express direction, 219 
no allowance made for, in calculating duty, 197 
for donor’s benefit makes gift liable to, 190 
death must occur after 1st August, 1894... 183 
debt incurred in respect of any interest in expectancy, 210, 211 
debts, property against which allowed, 211 

to persons out of the United Kingdom, when deductible, 211 
what may be deducted and whht not, 210 
deduction for duty previously paid, when only allowable, 200 
depositor in Post Office or Trustee Ravings Bank, regulations as to, 
201 

depreciation in principal value by reason of deceased’s death, allowance 
made, 208 «> 

direction as to payment of probate duty does not cover, 219 
directions charging payment of, out of particular funds, 222 
discount, none allowable on full payment of instalments within twelve 
months of death, 225 

distribution of estates under £100, no grant required, 201 
donatio mortis causa is liable for, 187 

donee a member of restricted class, duty payable on death of donor, 
189 

dower or by the curtesy, estates in, subject to, 184 
exceptions to charge of, 183 

executor accountable for, in respect of all personal property, 214 
limit of liability of, 218 
meaning of, 215 

property for which he is liable to pay duty, 215 
exemption as to things of national interest dates from death, 202 
u from, where account duty has been paid, 199 

expectancy, interest in, how valued for, 209 

payment of duty upon value of interest in, 197 
expenses incurred in paying Ihe duty, 225 
fixed duty, estates over £300 and under £500. ..206 
when allowance .made, 207 

foreign property, allowance for duty paid in foreign country, 212 
test of liability to, 192 

fraud in obtaining certificate of discharge, 224 

certificate of discharge in operation in case of, 219 
fund in court, retention of sum to satisfy, 225 
gift, effect of retention of use or benefit, 189 

in pursuance of antecedent, moral, or enforceable voluntary 
obligation liable to, 188 

of interest bearing bonds which remained unpaid at donor’s 
death, not property held by debtor as trustee for creditor, 193 
of property must be made bon&Jule within three years of donor’s 
death to avoid charge of, 188 
something reserved not comprised in, 190 
the right to possess, is not possession, 189 
under will of ancestor who survived the deceased, 186 
gifts in consideration of marriage not exceeding £100, exempt from, 
201 

inter vivos, bear their own share, 220 
how collected, 212 

husband’s interest in wife’s property reverting to her on his death, 
property not .liable to duty, 195 
immediate gift inter vivos not made bond fide, is liable to, 188 
income of settled property acquired on death of spouse, duty not 
payable until death of survivor if Burvivor is settlor, 194 
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estate duty, increment value duty, allowance for, 211 
, • Inland Revenue affidavit, meaning of, 215 

' interest as holder of an office ceasing on death exempt from duty, 196 
in expectancy, future claim may be commuted, 224 

mortgage of, when no allowance made, 211 
passes on death of the person competent to 
dispose of it, 186 
rule as to payment of duty, 213 
sale or mortgage of, prior to 2nd August, 1894, 
effect of, 196* 

value of, for purpose of, 203 

on, rate of, 225 

recoverable as part of, 225 
when payable, 213 

Interests in property ceasing at death on which no duty payable, 196 
jointure, directions as to payment of, affecting, 222 
lands inalienably settled by Act of Parliament . or royal grant, not 
settled property for, 184 

or chattels settled by Act of Parliament or royal grant, how 
valued, 209 

settled by Act of Parliament or royal grant, duty payable out 
of successor’s interest, 220 
lapse of time, relief after, 218 * 

leviable on property passing at death, 180, 183 

liability of mortgagor of interest in expectancy, if equity of redemption 
sufficient, 196 

life interest, no allowance for duty paid on, 200 

surrender of, when property subject to, 187 
surrendered to remamdci man three years before death, 
property not subject to, 187 
limitation of charge on property, 223 

lunatic, committee of, paying duty on realty out of personalty, charge 
of, 221 

marriage, property disposed of in consideration of, when liable to, 185 
meaning of, 183 

mode of raising, by sale, mortgage or terminable charge, 223 
out of property passing, 223 

mortgage charged on real property paid out of personally on which 
probate duty paid, 199 

national interest, objects of, payment of duty after sale, 214 

on sale of objects of, person accountable for duty, 217 
not a disbursement, 215 * - 

payable in respect of personal property settled by will of person 
dying Ufefove 2nd August, 1894, unless deceased com- 
petent to dispose of it, 199 

on enlargement of life interest into an absolute interest, 
194 

44 other property,” how accounted for, 2] (5 

not paid on, on Inland Revenue affidavit, 216 
overpaid, repayment, of, latar and practice relating to, 228 
payable on property in settlement reserving a life interest or a powei 
of revocation, 191 
passing by survivorship, 191 

payment by limited owner, not a charge against purchaser for valu* 
without notice, 221 

of, on real estate, charge is an “ equitable charge," 223 
out of fund in court, 223 

on gift, to escape, deceased must have been excluded entirely 
from property, 189 
postponement of, when allowed, 214 

pro ratd on extent of benefit in subject-matter of gift 
reserved to the donor, 189 

to be in full, although application is for grant pendente lit-e 
only, 215 

penalties, reduction of, incurred in respect of, 226 
pension to widow of officer by Government of British India, exempt, 
201,202 

person accountable for, a 11 debtor to the Crown,” 217 
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estate duty, person having limited interest paying duty entitled to a charge on the 
property, 221 ^ 

personal liability for, limitation of, 218 * 

persons not accountable, 218 

taking life estate competent to dispose of property prior to 
disposition, liability to, 104 

policy moneys payable by British company to representative of 
person dying domiciled abroad, 2^17 
of assurance kept up for donee’s benefit liable to, 190 
possession and enjoyment by donee necessary to avoid estate duty, 189 
meaning of, 189 

power exercisable in fiduciary capacity not a competency to dispose, 186 
when “ clear " sum appoiuted, duty is payable out of residue 
of appointed property, 222 
payable rateably out of appointed sums, 222 
price in open market, what is, 207 
principal value as to fractional parts, 206 
how estimated, 207 
meaning of, 207 

probate duty, payment of, in respect of an interest in expectancy in 
personal property settled by deed, effect of, 199 
property consisting of things of national, scientific, historic, or 
artistic interest exempt until sold, 202 F ^ 
in British possession not a charge on, 221 

which deceased’s interest ceased at death, extent of duty 
payable, 186 

out of which payable, 219 

passing must be aggregated to form one estate, 202, 203 
on any death not aggregated more than once, 203 
under settlement made by person dying before 
2nd August, 1894, where other duties had been 
paid, 199 

payment, not obligation to pay, confers enjoyment, 189 
revei ting to disposer in his lifetime, not subject to, 194 
settled by deceased dying after 8th April, lyOO, but before 
19th April, 1907, limited aggregation, 203 
springing up on death and vesting in another, liable to, 192 
upon which fixed duty payable subject to a certain charge, 

' allowance made for such charge, 206, 207 

when deceased's estate in net principal value does not 
exceed £1,000, such value is not aggregated, 203 
purchase, bond fide , for full con side zati oil in money, no duty on 

vendor’s death, 195 

partial consideration of money, duty only 
payable on pait, 195 

rate as first determined may be subsequently rectified, 207 
rates of, 204, 205 

applicable to deaths taking place after 29th April, 1909. -.204 
real and leasehold property, appeals m respect of, how made, 227 
estate, payment of duty by instalments, 213 

specific bequest does not exonerate, where residuary personal 
estate is sufficient to pay estate duty on the deceased’s 
personal estate, 219 

or leasehold propeity may be taken in satisfaction of, 212, 213 
receiver, appointment of, in proceedings to recover, 226 
recovery of, law and practice relating to proceedings, 22G 
refund of, by trustees or owners of property when has been paid by 
executor, 221 

remission of duty and interest, 224 

repayment (if any) to person producing certificate, 221 
reservation in gift released three years before donor’s death, no duty 
payable, 189 

settlement of any interest, property in which interest 
reserved is liable to, 191 

resettlement by person expectantly entitled, 198 

when an appendage to original settlement, 198 
sale of interest expectant on death of more than one person, duty paid 
on first death, is repayable on last, 196 
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estate duty, sale or mortgage of interest in expectancy after 1st August, 1894, and 
, » before 9th April, 1900, proviso for aggregation, 204 

Tsale or moitgage of interest in expectancy after 18tb April, 1907, and 
before 30th April, 1909, rates applicable to, 205 
sale or mortgage of interest in expectancy after 8th April, 1900, and 
before 19th April, 1907, rates applicable to, 206 
settled property does not pay two duties, 199 

settlement,* limited aggregation of property in, deceased dying after 
8th April, 1900... 203 , 

interest of person under, failing by his death not subject 
to, 193 

meaning of, for purposes of, 198 ^ 

reservation of life interest or power of revocations 
property passing on settlor’s death, 190, 
191 

to settlor, interest reverting to settlor, 

• where duty not payable, 194 

tenant for life, liability of, for interest on, 223 
where duty already paid under, since the date, when 
further payment required, 197 
6harcs in Ionian Bank, transfer on payment of duty, 215 
Btamp duty, is a, 212 # 

surrender, where enforceable interests retained, duty is payable. 187 
surrenders for public or "charitable purposes if more than twelve 
months before death not liable to, 187 
tenant for life and expectant successor, mortgage by, effect of, 212 
on death of, trustee of settlement must account. 217 
u testamentary expense,” where and where not, 219 
timber, on, how payable, 213 

persons to account on sale of, 217 
trust property exempt from liability to, 193 

valuation, of property, cost defrayed by Commissioners if valuation by 
their nominee, 209 

how value to be ascertained by Commissioners, 
209 

value at time of death not the value at sale at later date, 207 
valuers, appointment of, for inspection of property, 209 
when duty is due, 213 # 

estates not exceeding £100, no grant of probate or administration required, 
201 

pur autre vie, legacy duty, when payable on, 235, 236 # 

subject to and when not, 235, 236 
exceptions, legacy duty, from charge of, 239, 240 
executor, accountable for payment of duty, 214 

affidavit, duty which may be paid on, 216 

Inland Revenue, full inquiry before deposing to, 215 
covenant debt whexi satisfied by, not liable as such to account- Cefr succes- 
sion duty, 296 

disposition by will in favour of, is a legacy, 234 
duty of, 215 

estate duty, refund of by trustees or owners of property to, 221 
foieign personal property does not pass to him as executor, 219 
legacy duty, payment of, at Loo high a rate through negligence, liability 
of, to legatee for interest, 259 
when liable for as a Crown debt, 262 
legatee not liable to, when payment made to agent who misappropriates, 
254 

liability, limit of, 

of, tor duty on legacy enjoyed by persons in succession, 253 
legacy duty, 252 

when personal^ estate appointed by will 
under power in a settlement, 252 
penalties, when wilfully failing to comply with provisions 
of Finance Act, 1894... 225 
where court administers, 254, 255 
meaning of, 215 

. penalty, liability for, on failure to pay duty within fourteen days or 

retainer for his own use, 259 
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ESTATE AND OTHER DEATH DUTIES— continued. 
executor, personal liability of, for duty, limitation of, 256 

power of, to discharge legacies, on payment of duty acci^j^H, 252 • 

property on which he must pay estate duty, 215 
relainer of legacy, particulars must be sent to Commissioners, 255 
exemptions, probate duty, from charge of, 311 
expectancy, estate duty payable upon value of interest in, 197 
interest in, debt incurred in purchase of, 210, 211 
duty on, how payable, 213 *' 

how duty estimated, 209 

mortgage of, when no allowance for against estate duty, 211 
sold or mortgaged before 2nd August, 1S94...204, 211 
value of, for purpose of estate duty, 203 
provision as to aggregation of interest in, when sold or mortgaged 
between 1st August, 1894, and 9th April, 1900. ..204 
Finance Act, 1894, Acts to be construed with, 183 

proceedings under, for recovery of duties are, where applicable, 
the Fame as for other death duties, 226 
fine on renewal, succession duty, when payable on, 288 
fines, allowance made for, on payment of succession duty, 291 
fixed duty, how paid, 212 

interest, when not payable, 225 

paid by adhesive stamp, stamp affixed to affidavit, 212 
probate duty purposes, for, #12 

foreign domicil, policy moneys payable by British Company to representative of 
person having, 217 

property, bonds charged on foreign real property payable to bearer locally 
situate in England liable to duty, 193 
cost of realising or administering, 212 
duty paid on, allowance for, 212 

immovable, devolving as such not liable to succession duty, 274 
directed to be sold and proceeds vested in Britih 
trustees, duty payable, 274 
liability of, to pay duty, test of, 192 

mortgage debt on immovable property abroad, as to, 193 
partnership business, foreign, property of, not an asset in United 
Kingdom, 311 

real property as asset of, subject to legacy duty, 238 
* personal, does not pass to executor as such, 219 

fraud, certificate of discharge, in connection with, 224 

inoperative in case of, 1 82 
1 rendered inoperative by, 219 

fund in court, as to payment thereout of estate duty, 223 

notice of payment out given to Commissioners, 255 
retention of sum to satisfy, claim for estate duty, 225 
funeral expenses, reasonable, allowance against estate duty, 210 

v _ probate duty, 313, 314 

gift, iC#count duty payable on, by donee where made between 31st May, 1881, and 
2nd August, 1894. ..220 

annual benefit to donor greater than interest on trust property does not affect 
liability to duty, 190 

benefit of subject-matter of, remaining in donor, duty payable, 1S9 
bond fide , may bo, even where made to avoid death duties, 188 
child, to, or other issue, who predecease testator leaving issue, property of 
dead legatee liable to duty, 237 

confidence, in, to apply in particular manner, not a legacy to ultimate objects 
of bounty, 237 

construction of, in sense of res data not of res donata , 188 
covenant for donor’s benefit is sufficient to iticur liability to duty, 190 
delay by donee in assuming possession and enjoyment, liability to estate 
duty, 189 

disposition by way of, how made, 188 
donor, by, to member of restricted class, 189 
free of duty, added legacy is also free, 241 
inter vivosy as to, when not to entire exclusion of donor, 187 
bear their own charge of duty, 220 
settlement estate duty, liability to, 229 
legacy duty, the subject of, when contained in a will, 233 
marriage, in consideration of, effect of Finance Acts on, 189 
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gift, normal expenditure of deceased not exceeding £100... 201 
• polks^ of insurance, of, succession duty on, 271 

possession and enjoyment must be assumed by donee to escape estate duty, 189 
of, meaning of, 3 89 

predeceasing legatee, to, or his representatives, his legatees take as substituted 
legatees, 237 

pursuant to antecedent moral or enforceable voluntary obligation is liable to 
estate duty, 188 

reserving contingent reversion to donor in corpus of property given upon 
trusts, effect of, 190 

secret trust, when bound by, effect of, 237 

trustees, to, for benefit of person chosen by them, such person is a legatee, 2$36 
gross value, annuity determinable on contingency, calculation of, 216 

rule for determining for purpose of legacy duty, 245 
legacy duty, rule as to, in estimating amount payable, 2 15 
heirlooms, trustees, when liable for duty on, 253 
High Court, appeal to, from*dccision of Commissioners, 226 

without payment of duty, when allowed by, 227 
interest, may order payment of, by Commissioners or appellant, 227 
increment value duty, allowance against estate duty as a debt, 211 
incumbrances, contingent, when taking effect, return of succession duty to be made, 
291 

no allowance against succession duty if created by successor, 290 
Indian securities, personal estate in England, when deemed to be, 310 
instalments, annuity, payment of duty in respect of by, 2L4 

discount, none allowed nheu all instalments of estate duty paid 
within twelve months of death, 225 
how payable, 213 

real estate, duty on, may be paid by, 213 
interest, Commissioners, couifc may order payment by or to, 227 

debts, on, direction to pay, subjects the interest io legacy duty, 234 
estate duty, on, payable from what time, 213 
rate of and how payable, 225 
recoverable as part of, 225 
fixed duty, on, when not payable, 225 

in expectancy, advance to successor, an acceleration, 294 

commutation of duty, contingencies to be considered, 225 
duty on, may bo commuted, 224 • 

of which the deceased is competent to dispose is deemed to 
pass on the death, 186 

probate duty, valuation for purpose of, 313 • 

reversion expectant on determination of lease is not, 186 
sale or mortgage of, prior to 2nd August, 1894, rule 
applicable to, 287 
what is included in, 186 
legac3 r duty, on, how computed, 259 

obligation on Commissioners to pay, only where obligation statutory, 228 
probate duty, rate payable upon duty m arrear, 317 

pi o visions as to payment of, op succession duty same as for estate duty, 
303 

remission of, where amount small, 182 

tenant for life, liability of, for payment of on the duty, 223 
Intestacy, legacy duty, when payable under, 236 

residue under, chargeable with legacy duty, 235 
Ireland, provisions in Finance (1909-10) Act, 1910, exclusively affecting, 183 
Issue, gift accruing under Wills Act, 1837, liable to duty, 186 

joint tenancy, legacies given in, predecessors of part accruing by survivorship, 238 

tenants, legacy to persons as, rule as to payment of duty, 247 

persons taking succession as, predecessor of interest accruing by 
survivorship, 272 

property vested in persons as, predecessor for succession duty, 272 * 
jointure, directions as to payment affecting charge of estate duty, 222 

owner of land upon which charged accountable for the estate duty, 217 
land, transference of, in payment of succession duty, 292 
lease, fine upon renewal chargeable with succession duty, 288 

real estate with option to purchase, when chargeable with probate duty, 308 
successor on determination of, when purporting to be at rack rent, not 
liable for additional duty, 278 
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leaseholds for years excepted from payment of legacy duty, 239 9 

for purpose of succession duty are real property, 213 
mortgage debt of, may be deducted when accounting for probate duty, 
314 

probate duty when chargeable on, 306 
legacy, disclaimer of, when not allowed, 237 

executor, power of, to discharge, on payment of duty accrued, 252 
gift, every, by will or testamentary instrument 1 , is a, 233 
payable out of or charged on real estate, must pay succession duty, 264 
power of appointment, general and absolute, 247, 248 
retainer of, what amounts to a, 250 
„ where none, 250 

satisfaction of, without payment, 250 
legacy duty, Act of 1796, how far still in force, 232 

administration action, court must make provision for, 258 

provides for duty in, 254 

annuities, gross value, rule for determining for purpose of, 245 
rule aB to payment of duty on, 251 
annuity, interest in, ceasing by death before four years* payments 
due, effect of, 242 

legacy given to purchase, how duty payable, 250 
payment of duty by person directed to purchase, effect of, 
252 

repayment of duty on, where determined on any contin- 
gency other than death, 262 

where payable out of another legacy, how valued for purpose 
of, 246 

assessment of property not reduced into money for purpose of, 261 
beneficiary named in will, amount of benefit in discretion of trustees, 
effect of, 237 

benefits, as accruing from time to time, how charged, 240 
charged on several sums applied from time to time, rule affecting, 260 
Commissioners, duty of, in collecting, 249 
commutation of, power of Commissioners to make, 258 
compounding of, Commissioners may agree to, 258 
contingent legacy, by whom duty payable, 253 
how charged upon, 247 

covenant, legacy in satisfaction of, when duty payable, when not, 234 
death of testator or intestate after 30th April, 1909, rate applicable, 
243 

1 debt, forgiveness of, when liable to duty, 234 

debts, direction to pay, does not render them liable to, 234 

interest on, makes the interest liable to, 234 
of another person, direction to pay, confers a legacy, 234 
deductions, what are allowed, 249 

directions as to payment of legacies and annuities free from, what 
will amount to, 240. 241, 242 
disclaimer of legacy, effect of, on, 244 

domicil of testator or intestate, payment of duty dependent upon, 238 
donatio mortis causd is subject to, 233 
estates pur autre vie , when subject to, when not, 235, 236 
evidence of payment, entry in Commissioners’ books, 255 
exceptions from the charge of, 239, 240 

executor, liability of, for duty when personal estate subject to general 
penalty for neglecting payment within 14 
days of retainer to his own use, 259 
power of appointment which is exercised, 
252 

may discharge legacies on payment of duty accrued, 252 
when liable for a Crown debt, 252 
false statements in relation to, punishments as if for perjury, 260 
foreign personal property, payable on, where testator domiciled in this 
country, 238 

gift, arising f nom profits of testator’s business carried on by executors, 
chargeable, 233 

by way of secret trust may be subject to, 237 
in confidence, to apply in particular manner, ultimate 
cbjects of bounty not legatees, 237 
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legacy duty, gift of indefinite part of a legacy in trust for another, liability to 
* * ^ legacy duty of sums applied, 237 

to child or other issue who predeceases testator, gift forms 
property of dead legatee, 237 
with a condition annexed, how far subject to, 233, 234 
gifts to executors and trustees are subject to, 234 
which duty applicable, 233 
Governmlnt charge on and follows the legacy, 257 
gross value, general rule for determining, 245 
heirlooms, trustees when liable for duty on, 253 
imposition of duty, extent of charge, 232 
interest on, how computable, 259 
joint tenancy, legacies given in, how treated, 238 

legacy to persons in, how duty payable, 247 
leaseholds for years not subject to, 235 

legacies given in succession to different persons, how duty payable. 
246, 247 

legacy compounded for, duty chargeable, 249 
disclaimer of, when not allowed, 237 
enjoyed by persons in succession, executor must pay, 253 
given free of duty, out of what property duty payable, 258 
receipt for, transmission to Commissioners, 256 
to be enjoyed in succession, when duty payable, 251 
what is a, 233 

legatee, when a Crown debt due from, 262 
liability of executor for, 252 
lighthouse tolls not subject to, 235 

marriage of legatee to person liable to lower rate of duty, effect of, 
244 

money applied under direction in will for payment of, not subject 
to, 240 

appointed by will under limited power in marriage settlement 
does not pay, 242 

mortgage debts when subject to, 235 

national interest, objects of, when duty payable, 252 

subject to, 240 

nature of, a stamp duty, 249 

non-payment of after assessment, proceedings by Commissioners, 261 
partnership, foreign real property as asset of, is subject to, 238 

interest in, is included in personal estate and is subject 
to, 235 * 

payable when legacy paid, 249 

payment by legatee to «gent who misappropriates, executor cannot 
recover from legatee, 254 

of without deduction, right of recoupment, 253 — 254 
penalty, for altering receipts for, 260 

non -presentation of receipt or discharge for stamping, 
259 

where mistakes in paying duty rectified within three 
months, 259 

personal estate, property is, and subject to, reason for, 235 
liability, limitation of, 256 

property, direction to apply in purchase of realty, duty 
payable as if personal estate, 248 

policy of insurance under Customs Annuity and Benevolent Fund 
not liable to, 242 

power of appointment, legacy subject to limited power, 247 

with general, donee entitled in default, 
248 

not entitled ii> 
• default, 248 

predeceasing- legatee, persons entitled to legatee's personal estate 
must pay, 237 

probate, revocation of, and administration granted, effect on rate of, 
244 

proceedings for account as required by Commissioners, 261 

order in, where legatee refused to accept legacy after 
deduction of duty, 260 
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legacy duty, professional person as executor or trustee and empowered to charge, 
effect of, 235 ' f , 

property, out of which paid, 256, 257, 258 
rate of duty, exceptions as to the 1 per cent, duty, 2-43, 2-44 
rates of duty, how determiDed, 242, 243, 244, 245 
refunding in case of overpayment of, 261, 262 

remission of penalties to persons offending who discover the othei 
offenders, 260 

„ power of Commissioners and Treasury, 182, 258 
repayment of, where grant made void, 262 
residue under intestacy is chargeable with, 235 
Royal Family, exemptions of, from duty, 242 
satisfaction of legacy without payment, 250 

settled articles sold or in possession of person having an absolute 
interest, by whom pay'ablc, 253 

specific articles bequeathed in succession, while enjoyed in kind not 
subject to, 240 

enjoyed in succession when duty payable, 251 
stamped receipts must be taken by person paying, 255, 256 

penalty for paying or receiving legacies without, 
250 

temporary or partial interests, rules as to payment of duty, 251 
testator, date of death of. immaterial, 232 
trustees, where liable, 253 

will, powers of appointment exercised under, how affecting payment, 
238 

when challenged, but allowed to stand on terms, rate of pay- 
ment of, 244, 245 

legacy and succession duty leviable alternately on beneficial interests acquired on 
death, 180, 181 

legatee, gift to trustees in favour of person to be chosen by, such person is a, 236 
legatees, legacy in succession to, rule as to, 216, 247 

liability of, for legacy duty, when a Crown debt, 252 

payment of duty by, to agent of the exccuLor who misappropriates, 
executor cannot recover from, 254 

life interest, surrender to remainderman when liable to estate duty, 186, 187 

where death before 30th April, 1909, aud after 31st March, 1900. ..187 
limitation, charge of estate duty on property as against purchasers and mort- 
gagees, 223 

time of, within which persons arc liable to succession duty, 301 
lunatia, estate duty on realty paid out of personalty, effect oF, 221 
marriage, gifts in consideration, not above £100 in value, 201 

of, 188, 189 

inter vivos , in consideration of, not liable to duty, 185 
legacy duty, rate of, when affected by, 244 
property, dispositions of, in consideration of, 185 

valuable consideration, where not for purpose of succession duty, 278 
settlement, apportionment of costs of raising duty on funds in, as to, 
223 

money appointed by will under limited power does not pay 
legacy duty, 212 

premiums on policy settled under, paid out of husband’s 
interest, effect of, 192 

trustees of, when they are purchasers for valuable con- 
sideration, 220 

mistake, legacy duty, in payment of, penalty where rectified within three months, 
259 

payment of succession duty by, or overcharge by, refund of, 304 
money, person having power to charge on property of another, 186 
mortgage charged on real estate settled by will and paid out of testator’s personal 
estate on which probate duty paid, 199 
debts, when subject to probate duty, 306 

higher duty where payable by moi tgagor is a charge subsequent to that 
of the mortgagee, 205 
power to raise estate duty by, 223 

tenant for life and remainderman, by. not to be deducted from succession. 
290 

mortgagor, account, position of, as to, 216 
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national interest, articles of, when legacy duty payable, 251, 252 
» ’ \ legacy duty only payable when objects sold, and then only on 

last death, 240 

objects of, estate duty payable within one month of sale, 214 
not subject to succession duty until sold, 281 
person by whom or for whose benefit sold is account- 
able for estate duty, 217 

natural children, domidil, effect of father's, on legacy duty payable by, 243 
succession duty payable by as strangers in blood, 283 
notice, succession, of, to be given to Commissioners by accountable parties, 296 
oath, persons before whom made, 216 
what it includes, 216 
parol trust, settlement created by, 184 

partnership, annuity to deceased partner’s widow by partner acquiring share 
under partnership deed, 191 

appointment of share in partnership to one of limited clasB at 
appointor’s dbalh, effect of, 191 

legacy duty, payment of, on foreign real property as asset of, 238 
real estate when belonging to partners as tenants in common, effect 
on legacy duty, 235 

impressed with character of personalty chargeable 
with probate duty* 308 

“passing under,” expression is of a comprehensive nature, 190 

word “passing” equivalent to and co-extcnsive wiLh disposition, 
190 

penalty, acceptance of duty and in ton. "t constitutes a waiver, 303 
interest of Commissioners, waiver of, 220 
double duty, when payable, 317 

executor failing to make payment of legacy duty within fourteen 'lay 9 
after retainer, liable to, 259 

executois and other accountable persons, liability of, for, 225 
liability of person to, Lor paying or receiving legacies without stamped 
receipts, 259 

to, in respect of succession duty, 303 

mistakes in payment of duty where rectified within three months, 
amount of, 259 

receipt or discharge, non-present atiori of, for stamping, liability for, 259 
receipts for legacy duty, liability of persons altciing, 2G0 9 

reduction of, by whom made, 226 
waiver of, by payment of duty with interest, 260 
pendente litc , grant made, full payment of duty on, 215 * 

pension, payable to deceased officer’s widow or child by British Tndian Government, 
201 • 

personal property appointed by will under general power is subject to charge for 
probate duty, 316, 317 

bequest of, taking effect notwithstanding death of legatee in 
testator’s lifetime, probate duty payable, 308, 309 
building a house with, does not come within the words “ pur- 
chase of real estate, 1’ 248 

direction to apply in purchase of realty, effect of on duty, 248 
invested by direction in real property, when subject to 
succession duty, 265 

leaseholds for years are not for purpose of legacy duty, 235 
not included in, 263 

person domiciled abroad, duty not payable on English, 274 

probate duty, where payable on, 306 

succession duty, first charge on successor's interest, 298 

in, when transmitted, person liable for duty, 295 
to, provisions as to payment of duty, 292 
transmitted successions in, rate of duty payable, 285 
trust of, for investment in realty calculation of duty, 289 
what is included in, for purpose of legacy duty, 235 
plate, furniture etc., succession duty not payable while enjoyed in kind, 280, 281 
policy of insurance, claim for succession duty not •affected where insurer had no 
insurable interest in assured’s life, 192 
kept up for benefit of donee 11 passes on arsumed death,” 190 
liability to duty is independent of assured obligation, if any, 
to keep up, 190 
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policy of insurance, money payable by British company under, to representative of 

person domiciled abroad, person accountable, ?17 
received from, is money payable under an engagement, 
263, 264 

under Customs Annuity and Benevolent Fund, legacy 
duty not payable, 242 

settlement of, by deceased who paid the premiums, 192 
possession, cause of, not necessarily the occasion entitling person to, 266 
immediate on, .death, not necessary to be, 266 
upon death as one of alternative events, 266 
power of appointment, duty, when payable proportionately by appointed sums, 222 
estate duty when paid out of residue of appointed property, 
222 

executor primarily liable for legacy duty when personal 
estate appointed by will under general power contained 
in a settlement, 262 

exercisable in fiduciary Capacity under a disposition not 
made by deceased, not a competency to dispose, 186 
legacy given with general power, donee entitled in default 
of appointment, 248 

subject to general power, but legatee not entitled in 
t default of appointment, 248 

t limited power, payment of legacy duty, 
how chargeable, 247 

limited powers under, i>crson creating power is predecessor, 
270 

pcison appointing deemed to be successor from donor of 
power as predecessor, 272 
exercising, when a predecessor, 270 
having, domiciled abroad, property subject to British 
settlement, liability to duty, 276 
prior duty allowed for on exercising, 291 
probate duty, when payable out of part of a fund appointed 
as residue under, 317 

reserved and exercised, appointment is read into settle- 
ment creating power and appointed property passes the 
settlement under, 191 

v will, exercised by, under general power, limited power, 

effect Of, 238 

predecessor, creditor, when a, 269 

* deceased joint tenant is deemed to be, 272 

gift of policy of insurance, when derived from donor as, 271 
inheritance, person becoming by, 271 
meaning of term, 268 

more than one, where, how duty apportioned, 268 
predecessors when joint, when only one, 269, 270 

property, person having right to dispose of under succession by disposi- 
tion, 269 

purchaser, not necessarily the last, 271 
when becoming, 269 

resettlement by tenant for life ana remainderman, the latter becomes, 
270 

successor who is also, duty not payable, 277 
“principal Act,” the Finance Act, 1894, refened to as, 183 
principal value, Commissioners to fix according to market price, 207 

depreciation through death of deceased, allowance made, 208 
how estimated, 207 
meaning of, 207 

price in open market, what, is, 207 ' 

B rule as to payment of probate duty on, 312 

probate duty, additional duty on discovery that estate of greater value than that 
paid on, 315 

affidavit, charge based on, 314,315 
British ships, situation of, the port of registry, 310 
calls on shares paid in ordinary course of administration may be 
deducted on accounting, 313 

Charge of, property not subject to, 306 • 

upon what made, 306, 311 
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probate <Juty» charge of, where made, 305 
* ^ collection of by means of stamps, 314 

Commissioners may grant probate on credit, 315 
debts, doubtful, must be accounted for when paid, 313 
deductions allowed on accounting, 313, 314 

devolution of property, every grant necessary to establish is liable 

to, 30a 

domicil has no effect on, 309 

double duty where accountable persorf in default, 317 
estimate of value when conjectured must be set right when facts 
known, 313 

exemptions from charge of, 311 
fixed duty, where payable, 312 

foreign partnership business, when not an asset subject to, 311 
Indian securities, when deemed personal estate in England, 310 
interest in expectancy, value of contingent, how ascertained, 313 
payable, rate of, for arrears, 317 

lease of real estate with option to purchase, where liable to, 308 
leaseholds for years, payment of duty on, 306 

liability subject to death of testator or intestate before 2nd August, 
1894... 306 

mistake, correction of, must be nfade by person acting in the 
administration, 316 • 

mortgage debt of leaseholds may be deducted on accounting, 31 1 
overpayment of, where repayment made, 318 

partnership, real property in, when impressed with character of 
personalty must pay, 308 
payable, when, 315 

payment of, in general out of residuary personal estate, 816 
on mortgage debts, 306 
person by whom duty payable, 315 

personal property passing under will or intestacy, subject to, 181 
when liable for, 306 

personalty, bequest of, notwithstanding legatee’s death in testator’s 
lifetime, must pay, 308, 309 
principal value, rule as to, 312 
proceedings for recovery, how taken, 317, 318 
properties, situation of, as affecting, 309, 310 
rates of, 312 

real estate, condition of, by way of equitable principles, test for 
liability to, 307 # 

property, conversion of, into personalty, when liable to, 307 
repayment of, when refused by Commissioners, 318 
return of, when contract goes off, where real estate contracted to 
be sold in lifetime of deceased, 308 
shares of member registered in colonial register dying domiciled 
in United Kingdom, effect on situation, 310 
principal value their market price, 313 
situation of property must be within the jurisdiction of British 
court, 309 

probate, grant of, must be made where duty payable, 305 

revocation of, and administration granted, effect on legacy duty, 244 
to bear certificate that affidavit delivered and stamped where necessary, 316 
validity of, not affected by payment of insufficient duty, 305 
proceedings, appeal, accountable party may, 303, 304 

attachment may issue for non-compliance with writ, 226 
probate duty, recovery of, mode of procedure, 317, 318 
property, aggregation of, 202, 203 

agricultural, exception as regards, 208 

assessment of legacy duty on, when not reduced into money, 261 , 

succession duty on, when separate properties, 297 
charge, extinction of determinable charge on, duty payable, 272 

on, where s. 5 of Succession Duty Act, 1853, does 
not apply, 272 • 

first, upon which estate duty is, 220 
M competent to dispose," deemed to pass at death, 185 
contingencies, when no allowance made for purpose of succession duty 
291 
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property, debts allowed against what, 211 

“ deemed to pass," meaning of, 185 

to be regarded as if passed, 185 
devolution of, by law, rules applicable to, 267 

disposition of, with reservation of benefit ceasing on death of grantor, 

succession, 273 

how increase of beneficial 
Interest is valued for pur- 
* poses of succession duty, 289 

to take effect for purpose of evading succession duty, effect 
of, 273 

enlargement of interest in, a succession from disponer as predecessor, 271 
gift of, passes on the death unless bond fide possession assumed by donee, 
189 

under will of ancestor surviving to issue of deceased “ passes on the 
death,” 186 

immediate gift of, inter vivos, not made bond fide , 188 
inalienable, duty paid out of, 220 
inspection lay valuers, 209 

interest in, ceasing on death, where duty payable, 186 
not aggregated when deceased never had an interest in, 203 
41 passing M and ' ' deemed to pass ” are synonymous terms, 185 
“ passing on Ihe death,” meaning of, 183 

what it comprises, 183, 184 
includes, 185 

payment, not obligation to pay confers enjoyment to exclude duty, 189 
person competent to dispose, meaning of, 185 

reverting to disponer not passing by reason of its reverter in his life- 
time, 194 

sacrifice to be occasioned by sale, payment of duty postponed, 214 
separate assessments of succession duty for separate properties com- 
prised in a succession charge of duty, 300 
situation of, as affecting probate duty, 309, 310, 311 

immaterial for purpose of succession duty when brought 
under protection of British law, 273 
spes successionis , although a mere, is an interest in expectancy, 186 
trustee, in hands of British, deemed British property for purpose of duty, 
‘ 274 

valuation of, at cost of Commissioners, 209 
value of, how ascertained, 209 
what is included in, 183 

when not “ settled” within meaning of Finance Act, 1900... 203 
public purposes, gifts of objects of national interest for, duty on mav be remitted, 
182 

surrenders for, liable for estate duty, whon, 187 
purchase, bond fide , when part ies members of same family, 196 
change of security is not a, 195 

consideration may be where money paid to persons other than vendor or 
grantor, 196 

something in addition to money, a partial consideration, 
195 

meaning or bond fide purchase, 195 

purchaser, bond fide , for valuable consideration and without notice not liable to 

estate duty, 220 

not accountable for succession 
duty, 296 

estate in possession of, entitled to have succession duty cleared, 299 
liability of, for duty, right of recoupment in respect of payment, 253, 
254 

no succession where possession on death arises under contract for value 
in money, 277 
predecessor, may be a, 269 

is not always the last, 271 

rate of duty, will, when challenged but allowed to stand on terms, 244, 245 
rates of duty, exceptions as to 1 per cent, legacy duty, 243, 244 
legacy duty, 242, 243, 244, 245 
real property, allowance for prior principal charge, 290 

charge on, not a testamentary expense, 220 
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real property, charge on, not affected by bequest to successor of sum sufficient to 
• % pay duty, 220 

successor’s interest for duty, extent of, 299 
Corporate bodies, when taken by, duty payable on principal value, 
286 

England, situate in, devolving on death, liability of to succession 
duty, 274 

estate diSty is a charge on, 220 

option to pay by instalments, 213 
Land Transfer Act, 1897, has no effect on duties relating to, 220 
legacies out of, by whom succession duty payable, 296 
passing to executor under Land Transfer Act, 18 97... 220 
probate duty, when subject to as personalty, 307 
sale of, interest arising from is liable to succession duty, 264, 266 
succession duty a charge on, where successor competent to dispose, 
. 298 

mode of payment, successor competent to dispose, 
where not, 292, 293 
payable on principal value, 286 

successor, cesser of interest of, within four and a half years, duty 
not wholly payable, 281 

interest of, in, how value for duty arrived at, 286 
trust for conversion aad reinvestment, subject to, calculation of 
duty, 288, 289 
what it includes, 263 

where not exonerated by specific bequest, 219 
receiver, appointment of, in proceedings for recovery of duty, 226 
registration, certificate as to, without notice of liability for death duty, 224 
release, right of disposition may be acquired by, 269 
remainderman, predecessor under resettlement, when, 270 
remission, Commissioners and the Treasury, power of to make, 182, 258 
power of Commissioners to remit duty and interest, 224 
Treasury may remit duty anti interest, 224 
retainer, legacy, of, what amounts to, 250 

reversion, expectant on determination of leases, not an “interest in expectancy,” 
186 

reversioner, estate of, exempt from succession duty on death of life tenant where 
estate duty paid, 279 * 

Royal Family, legacies and successions, exemption from legacy duty as to, 242 
satisfaction, legacy duty, how affected by, 249 
of, without payment, 250 

Scotland, duty, raising of, where order made for sale of property, 223 
estate duty, provisions exclusively affecting, 183 
heritable property in, as to charging duty expenses on, 223 
provisions of the Finance Act, 1894, applying exclusively to, 228 
statutes dealing with succession duty in, 262 
settled property, contingent settlements, property comprised in regarded as, 229 
meaning of, 184 

property passing to a person not competent to dispose, 229 
will, settlement by, where settlement estate duty is leviable, 229 
settlement, deceased dying after 8th April, 1900, and before 19th April, 1907, 
settled property is aggregated, 203 

discretionary trust of income in favour of settlor and others during his 
life, effect of, 191 
instrument, when a, 184 

interest reserved may be of any kind or secured in any way, but must 
pay duty, 1 91 

under, failing before possession does nob pass 011 the death, 193 
meaning of, 191 

for purpose of estate duty, 198 
within s. 2, Settled Land Act?, 1882 *..184 
parol trust is, under Finance Act, 1894. ..184 

policy of insurance where deceased paid the premiums, liable to duty, 
192 

power of appointment reserved in and exercised is read into and passes 
under, 191 

property not “ settled ” where limited to same person for different 
interests, 228 
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settlement, property passing under, made by person dying prior to 2nd Augnst, 
1894, not aggregated, 203 f - 

settled, when subject to aggregation, 203 
under, becoming vested, effect of, 193 

when not settled within meaning of Finance Act, 1900... 203 
reservation in, when property deemed to pass on settlor's death, 190, 
191 

resettlement, by person expectantly entitled, 198 
when an appendage, 198 

tenant for life, liability of, for interest on estate duty, 223 
trustee of, accountable on death of tenant for life, 217 
vested interest divested by death under specified age, not a beneficial 
interest in possession, 193 

settlement estate duty, account, when to be delivered, 231 

annuity fund, liability of to duty, 229 

where bequeathed after annuitant's death is 
subject to, 230 

collection of, upon an account, 230 

compensation for immunity of property from duty on death 
of tenant for life, 228 

competency to dispose in any event, not clearly leviable, 
209 

directions in the will affecting payment of, 231 
estate duty is, and is subject to enactments covering, 
231 

exceptions from charge of, 230 
gifts inter vivos, when liable to, 229 
nature of, 180 

a further estate duty on settled property, 228 
not payable in respect of property settled by disposition 
taking effect before 2nd August, 1891. ..230 
payable once only during continuance of settlement, 230 
payment by application of capital money in a settlement, 
223 

rate of, 230 

where death prior to 30th April, 1909. ..230 
repayment, when contingency does not arise, 229 
settled property, is charged on, in exoneration of rest of 
estate, 231 

testamentary expense, is not a, 231 

shares, nails on, paid in ordinary course of administration, may be deducted on 
accounting for probate duty, 313 

colonial register, owner of shares registered in, dying in United Kingdom, 
effect on situation of, 310 
Ionian Bank, in, transfer to Greek subject, 215 
principal value, their market price, 313 
private limited company, in, value of, 208 
situation of property in, the location of the register, 310 
specific articles bequeathed in succession, while enjoyed in kind, not subject to 
legacy duty, 240 

bequest of, to body corporate, not subject to legacy duty, 240 
stamped receipts, annuities, rule affecting, 255, 256 

legacy, person paying, must take, 255, 25G 
penalty for paying or receiving legacies without, 259 
succession, acceleration of, when duty payable, 294 

alienation of, person liable for duty, 267, 268 
when duty payable, 294 
arises, when death occurs, 292 
devolution by law conferring a, how derived, 270 

where applicable, of beneficial interest in property 
upon death, constitutes a, 267 

disposition, person who had the right to dispose of property is pre- 
decessor, 269 

undpr a, what constitutes, 265, 266 
established, when, cannot be got rid of, 267 

legacy enjoyed by persons in, liable to same rate of duty, duty payable 
by executor, 253 

of specific articles to be enjoyed in, payment of duty, 251 
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succession, meaning of, 263 
* * ^ new, how conferred, 267 

notice of to be given to the Commissioners and true account delivered, 
296 

persons taking jointly pay duty in proportion, 272 
possession of part only of, proportion of duty only payable, 294 
property, enlargement of interest in, is a, 271 
settlor, pevson out of whose estate succession derived, 268 
specific articles enjoyed in, when duty payable, 251 
trustees, where liable for duty on legacy eo joyed by persons in, 263 
succession duty, acceleration of succession, when duty payable, 294 
account, persons liable .to, 296 

may raise duty by charging property, 
301 

when, unsatisfactory, procedure by Commissioners, 297 
additional duty, where not payable, 279 

administration, court must provide for duty out of funds under 
control, 301 

advance to an expectant successor is an acceleration, 294 
advowson, duty not payable on, until disposed of for money or its 
worth, 281 

sale of, in concert witji successor, duty chargeable, 287 
when duty payable in respect of, 294 
age of purchaser, a* basis for calculating life interest at date of 
falling into possession, 287 

agricultural property, mode of calculating duty payable by 
successor, 287 

alienation of succession, person liable for, 267, 268 
when duty payable, 29 1 

allowance for prior duty against duty, chargeable on exercising 
general power of appointment, 291, 292 
annuity secured, is money payable under an engagement, 263 
valuation of, for purpose of, 289 
articles while enjoyed in kind, not subject to, 280 
assessment of, by Commissioners, 297 

benefit reserved by dispositions accruing to grantee on death of 
grantor pays, 273 

certificate of discharge before distribution of fund, 29$ 

payment, exonerates purchaser even if account or 
.assessment incorrect, 302 
of, issue of, by Commissioners, 292 
cesser of life interest in personal property by death within four 
years, duty proportionately payable, 282 
charge, determination of, when duty payable, 294 

extinction of, person benefiting liable to, 272 
first, on successor’s interest in personal property, 298 
chargeable, where not, on payment of other death duty, 278, 279 
charitable purpose, property subject to a trust for, duty payable, 
286 

charity, power of trustees to raise duty on property the subject 
of, 300, 301 

trust for conferring a succession, time for payment of, 
293 

collection of, Commissioners to provide stamps for denoting rate 
of, 292 

Commissioners to keep books and give receipts, 292 
commutation of, future claims to, where made, 302 
compounding or commuting of, by person accounting, 295 
compromise of conflicting claims to realty, duty follows strict 
rights of parties, 285 

consideration entitling to exemption need not be the exact 
value, 278 

contingencies, when no allowance made for, 291 
contingent incumbrances, where allowance made for, 291 
corporate body, duty payable oft principal value of real estate 
taken by, 286 

power of, to raise amount of duty payable, SOI 
Crown debt, a, due from successor, 295 
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succession duly, Drown debtor, every person accountable is, for unpaid duty, 295 
death must be after the 18th May, 1853.. .263 ~ » t 

deductions allowed for necessary outgoings, 289, 290 
“ derive,” sense of word as used in Act. 268 
directions as to payment of duty, where applicable to, 281 
disentailing assurance conferring power of appointment, ellcct on, 
266, 267 

dispositions taking effect at periods depending on death, 266 

r to take effect, when fraudulent for purpose of 
avoiding, 273 

document other than a testamentary, filing of attested copy, 298 
domicil, as affecting, 274, 275 

person entitled, immaterial, 276 

exception, none where considciation not of money or money’s 
worth, 278 

exceptions to payment of, 276, 277, 278, 279, 280, 281, 282 
executor, in his capacity as such, accountable on paying covenant 
debt, 296 

exemption where duty paid upon dead reversioner’s estate, 279 

in certain cases estate duty paid on the property 
itself, 279 

fines and qther charges, when allowance made for, 291 
foreign immovable property directed to be sold and settled in 

British settlement, 274 
not liable to, 274 

imposition of, extent of charge, 262, 263 
incumbrances, when no allowance made for, 290 
14 incurred,” what is embraced by, 290 

Interest m expectancy where sold or moitgaged prior to 
2nd August, 1894. ..287 
on, provision as to, 303 

joint predecessors, how duly apportioned, 268 
land, transference of, in satisfaction of, 292 
law, by, devolution of, what constitutes, 267 

leaseholds for years included in real property for purpose of, 213 
leases at rack-rent, successors on determination of, not liable to, 
278 

legacies, when payable out of or charged on real estate are 
chargeable with, 264 

legacy charged on real estate, duly to be retained by person 

paying legacy, 299 
payable in respect of, person 
accountable, 296 

liability to, test of, 273 # 

limitation of personal liability for, 297 

time within which persons may be liable to, 301 
marriage not a valuable consideration for purpose of, 278 
mines unopened excepted from imposition of duty, 288 
money applied in payment of duty not subject to, 281 x 

arising from sale of an interest in real property, 264, 265 
mortgage by tenant for life and remainderman, no allowance for 
in oalculating, 290 

national interest, objects of, as to estate duty applies also to, 292 
none payable on personal estate liable to legacy duty, 279, 280 
notice of succession to be given to Commissioners and true account 
delivered, 296 

objects of national interest, subject to duty when sold, 281 
overpaid by mistake or overcharge may be refunded, 304 
partial consideration, succession diminished by amount of con- 
sideration payable, 278 

payment by moieties and instalments, death of successor before 
full payment, effect of, 299 
in advance, discount may be allowed, 295 

no prejudice to right of repayment (if any), 
* 305 

of, time may be allowed for, by Commissioners, 295 
penalty in respect of, where notice of succession or delivery cf 
account not given, 303 
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succession dutj, person domiciled abroad directs creation of a British settlement 
> * ^ of personal property situate in Britain, liability, 274. 276 

personal property does not include leaseholds for purpose of, 263 
person liable on transmitted successions in, 295 
settled by British settlement irrespective of 
domicil or situs must pay, 275 ’ 
transmitted successions on duty, payable, 285 
when subject to trust for investment in realty, 
payment of, 289 

where to be invested in real property, when 
chargeable, 265 

policy of insurance, moneys received from, 263, 264 
possession, not necessary to be immediate upon death, 266 
power of appointment, person having, domiciled abroad, but 
property subject to British settlement, effect of, 276 
predecessor, person from whom successor derives interest, 268 
principles nipon which value of property based, 286 
property, devolving by law, wliat constitutes a succession, 267 

disposition of, with reservation of benefit when subject 
to, 289 

producing a yearly fluctuating income, calculation of 
duty, 288 # 

relinquished by successor on taking succession, allowance 
made fcfr, 291 

term includes real and personal property, 263 
purchase bond Jida f^r valuable consideration is not accountable 
for, 296 

purchaser does not pay, where right to possess property arises on 
death of vendor, under conlract for value or money, 277 
rates of, how determined where devolution before 30th Apiil, 1909, 
282, 283, 284 

real property, a charge on, when successor competent to dispose, 
298 

allowance to successor whero there is a prior 
principal charge, 290 

cesser of limited interest in, within four and a half 
years, duty not wholly payable, 281 
duty a charge on successor’s interest^ where not 
“ competent to dispose” of, 298, 299 
where payable on piincipal value of, 286 
mode of payment of duty, where guecessor com- 
petent to dispose, where not, 292, 293 
settled, subject to power of sale etc., shifting of 
charge, 300 

Bitdatc m England, liability of, to, 274 
subject to a trust for conversion and reinvestment 
of proceeds in other real estate, calculation of, 
288, 289 

what is .included in, 2G3 

remission of, Commissioners have power to make, 182, 302 
sale, as to what will not confer an exception to duty, 277 
Scotland, relating to, 262 

separate assessments for separate properties comprised in a 
succession, charge of, 300 

small successions, where whole succession under £100 in value, 
not subject to, 280 

succession destroyed, exception from, 277 
meaning of, 263 

part of, falling into possession, part duty only pay- 
able, 294 

successor ontitled under own disposition, when liable to duty, 265 
liability of, for unpaid, 300 

marriage of, to person of nearer consanguinity to pre- 
decessor pays same duty as such person would be 
liable to, 284 
meaning of, 267 

not competent to dispose, duty a charge on his interest, 
298, 299 
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succession duty, successor who is also predecessor does not pay, 277 

surrendered, interest, or extinguished before 1 9th JTfcy, 1853, not 
chargeable with, 276 

tenant for life and remainderman, conveyance by, person liable 

for, 268 

disentailing and resettling is 
no acceleration, where im- 
mediate annuity secured to 
remainderman, 295 

timber, duty on, imposed as from the death, 288 
payable on sale of, 281, 287 
not subject to duty until sold, 281, 287 
proceeds of sale, when accountable for duty, 294 
time at which valuation of a succession should be made, 286 
for payment of, 292 

title to succession accelerated by surrender, effect of, 285 
transferred interests not conferring new succession, rate payable, 
285 

trust for charitable or public purpose, rate of duty payable, 284 
successor, allowance made to, on relinquishing property on taking a succession, 291 
death of, before full payment of duty, 299 
liability of, for unpaid duty, 300 

marriage of, to person of nearer consanguinity to predecessor pays same 
rate as such person, 284 
meaning of, 267 

surrender of life interest, effect when prior to Finance Act, 1900.. .187 

to remainderman, where estate duty payable, 186, 187 
surrenders, public or charitable purposes, for, duty payable if made within twelve 
months of death, 187 

survivorship, property transferred by absolute owner to himself and another, liable 
to duty, 191 

temporary estate duty, how leviable, 181 

tenant for life, account on death of, to be made by trustee of settlement, 217 

conveyance of settled real property by, in conjunction with 
remainderman, alienee is the successor, 268 
liability of, for payment of interest on duty, 223 
mortgage by, in conjunction with expectant successor, 212 
remainderman, and, disentailing and resettling is no acceleration 
of succession where immediate annuity out of property secured 
to remainderman, 295 

succession duty, no allowance for mortgage by tenant for life and 
remainderman, 290 

tenant in tail, “ competent to dispose,” mjvy b^, 185 
testamentary instrument, definition of, 236 

documents which may be, 236 
timber, estate duty on, how payable, 213 

exemption in case of annual sales less than £10 net, 281 
sale of, on, owner or trustees must account, 217 
succession duty, exception in c,*se of coppice or underwood, 283 
not payable on, until sold, 281, 287 
on, imposed as from the death, 288 
sale of, when accountable for, 294 
payable on sale moneys, 287 
value of timber to be aggregated, 214 
Treasury, remission of duty and interest by, 182, 224 

trust property, gift of interest bearing bonds remaining unpaid at donor's death, 
not property held by debtor as trustee for creditor, 193 
not included in property “ passing on the death,” 193 
trustee, disposition by will to, a legacy, 234 

new, appointment of, entitled to remuneration, does not take same as a 
succession upon .death of former trustee, 266 
personal liability of, for legacy duty, limitation of, 25$ 
term, what it includes, 296, 296 
trustees, gift to, in secret tryst, trustees are the legatees, 237 
heirlooms, liability of, for duty on, 253 

liability of, where legacy enjoyed by persons in succession, 253 
valuation, cost of, defrayed by Commissioners, 209 
valneTs, appointment of, 227 
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voluntarily, meaning of, 185 

yoluntaiy^ettlement, what constitutes under Customs and Revenue Acts, 1881 — 

will, beneficiary named, but amount of benefit in discretion of trustees, a legacy, 
237 

expression, what is included in, 21(5 

gift of indefinite sum in trust for another, legacy to extent of sums applied. 
237 >• w 

legacy duty, how payable when will challenged, but allowed to stand on 
terms, 244, 245 

power (rt appointment, exercised under general power, limited power, effect 
ESTOPPEL. 

acquittals, effect of, on subsequent proceedings, 328 
action, plaintiff, by, who was defendant in former action, 331 
Admiralty Court, 363 * 

record, not a court of, 354, 363 
admissions, judgment as result of, final judgment, 327 
appeal pending, judgment effective notwithstanding, 326 
arbitrator, award of, 353, 361 

assault, dismissal of charge without hearing, effect of, 353 
bailment, acceptance of, creates an estoppel in pais, 324 

bankruptcy, debtor’s action not continued by trustee no bar to separate action by 
trustee, 34G 

bill of exchange, second action on, where not barred, 355 

signatory to, estopped as against subsequent holder, 324 
review, action in nature of, for fraud, 334 

sale, estoppel not applied against discovery of real nature, 370 
bond, obligor, estoppel against, 372 

cause of action, determined, when, on itB meritB, effect of, 333 

company, liquidator barred by finding in action, defendant not a shareholder, 331 
compromise, action to set aside, will estop action to revoke probate founded on, 331 
conclusion, estoppel frequently referred to as, by older authorities, 32 
consent., judgment by, effect of, 327 

conveyance, consideration money, receipt for, estops party by deed, 371 
operative words in, create no estoppel, 367 
copyholdB, application of principle to, 367 9 

corporations, judgment by consent, no estoppel wheTe contract ultra vires , 327 

Medical Council, General, order removing practitioner from register, 
effect of, 328 , 

parties, and other, there is no estoppel between, as to their powers, 371 
seal, corporate, necessity of, 327 

court-martial, sentence of, may be pleaded by way of estoppel, 363 
covenant estoppel not created b£ mere statement in, the averment must be 
absolute, 367 

running with the land by estoppel, 372 
to convey, does not estop denial of seizure in fee, 372 
criminal proceedings, information for penalties for breach of revenue laws, is 
not, 343 

subsequent action in, principle applied, 831, 349, 356 
debtor, trustee of, by not continuing action of debtox is not barred from separata 
action, 346 

deed, action not arising out of but wholly collateral, no estoppel, 372 
cancelled, U8e of, as evidence, 373 
date of, statement as to, no estoppel arises by, 366 
estoppel by, where statement of fact by parties under seal, 323 
execution of, refused and not recognised, no estoppel, 366 
illegal by statute, purpose of, estops parties, 370 
mutuality of estoppel in, depends on construction, 325 
party may be stranger to bis own, 368 . 

to, guilty of fraud cannot set up estoppel by, 369 - 

purchase-money unpaid, purchaser cannot raise estoppel by, 371 
recital in, as to seizure in fee must be absolute, 367 
statements in, inference drawn from, will not create estoppel, 36 
void on account of fraud does not create an estoppel, 369 
• deed poll, doctrine of estoppel said to apply equally to, 323, 366, 366 
ted queere, 365, 366 
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default, judgment obtained where party in, is 11 final,” 327, 358, 859 
disability, effect of, on judgment, 327 •- 

divorce, decree for, effect of, 326 

King’s Piootor, intervention of, on grounds dehors the verdict, 826 
principle of estoppel as applied to, 331 
dower, widow’s action of not estopped by recital in husband’s deed, 346 
ejectment, whether estoppel must be pleaded in claim, 350 
estoppel, conclusive evidence, and, distinction between^321 

court-martial, sentence of, may be pleaded by way of, 368 
deed or record, by, must be pleaded if opportunity available, 350 
definition of, 322 
divisions of, 322 

maxim, “ must be certain to every intent,” 379 
mutual or reciprocal, must be, 325 
precludes, even from stating the truth, 322 
receipt, where doctrine applied, 372 

remainderman, action by, when not par<y to former proceedings, 352 
stranger to matter cannot take advantage of, nor be bound by, 325 
estoppel by deed, ambiguity, none allowed in, 366 

attorning tenant, doctrine applicable to, 367 
basis of principle, 3G5 

bill of sa\e, no estoppel to discovery of real nature, 370 
binding on parties and privies, how far, 368 
bond, estoppel against obligor, when applied, 372 
consideration money, receipt by solicitor for vendor or mort- 
gagor, 372 

construction of deed determines whether one or more or all 
parties arc bound, 323 

contingent remainderman, conveyance by, effect of contingency 
happening, 374 

conveyance, operative words in, create none, 367 

receipt for consideration money, party estopped by, 
371 

copyholds, application of principle to, 367 

corporate body, no estoppel between, and oilier parties, as to its 
power, 371 

covenant that person entitled does not create estoppel, averment 
must be absolute, 367 

to convey not sufficient to raise estoppel to denial of 
seizure in fee, 372 

, covenants when running with estates by estoppel, 372 

deed, date of, statement of the, no estoppel arises by, 366 

execution of, refused and not recognised, no estoppel, 36G 
in action not founded on, no estoppel, t372 
inference drawn irom statements in, will not create 
estoppel, 367 

mistake in, circumstances in each case must be considered, 
970 

must be genuine and undisputed, 370 
where common to all parties and not acted 
upon to detriment, no estoppel, 370 
poll, estoppel may be raised by, sod queer e, 323, 365, 866 
to effect purpose, illegal by statute, estoppel as between 
parties, 370 

when cancelled, use of as evidence, 373 

invalid, queers if third party can set up estoppel on, 
363 

relied on, facts party may put in to open estoppel, 350 
estate, when part only of, in grantor or lessor doctrine is applic- 
able thereto, 873 

evidence, rule of, admitting no contradictory proof, 866 
fraud, by third party acting on behalf of party setting up 
estoppel, 369 

deed void on account of, no estoppel, 869 
person guilty of, in connection with deed cannot apply 
doctrine, 369 

heir-at-law, or devisee under intestate’s bad title, may aet up 
Statute of Limitations, 374 
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estoppel bj deed, illegal deeds, estoppel will be opened on being set aside, 370 
, » ^ implication, there is no estoppel by, 367 

infant, no estoppel by deed, against, 371 

instrument, truth appearing by same, where no estoppel created, 
367 

“ in witness whereof,” words following, part of deed, sed qucere , 
366 

lease, no estoppel where premises not comprised in, 366 

or other interest in land when created by estoppel, 373 
when Interest granted larger than grantor's estate, no 
estoppel, 373 

legacy duty, mistake of fact as to amount payable, effect when 
common to parties, 370 
lessee or grantee, effect of doctrine on, 373 
lessor, subsequent acquisition of estate by, 374 

when title of, determined, lessee not estopped, 373 
married woman, admissions made by, in deed, 371 

effect of restraint on anticipation on doctrine 
of estoppel, 371 

matter creating, must be particular and not of a generality, 367 
negligence, deed executed with, containing false representation, 
effect of, 369 • 

party may be stranger to his own deed, 368 
plea of non est factum , as to, 369 

policy of insurance, constructive total loss under, limits of 
doctrine relating to, 373 

principal and agenc, alterations in deed by agent after execution, 
effect of, 3G8 

where agent and person setting up estoppel 
acted at variance with terms of deed, 368 
purchase-money not paid, no estoppel in favour of purchaser, 371 
recital as to seizure in fee must be absolute, 367 

intention of, a question of construction, 368 
of devise, effect of, 360 

statement in, when mutually agreed to, 36S 
that father entitled in fee, binding son party to mortgage 
deed, 3G6 

the averment relied on may be contained in, 3£6 
when statement of one party only, doctrine confined to 
that party, 3G8 

true but in complete, does not estop party completing 
truth, 367 

recitals in anterior deeds do nut estop person who has executed 
deed of conveyance, 367 

deed 'out of which estoppel does not arise, not 
conclusive, 372 

parties to deed aie bound by, to what extent, 366 
release by pecuniary legatees, no estoppel on subsequent funds 
falling in, 372 , 

shares, forged transfer of, principle of representation by conduct, 
application of, 3G9 

illegal issue as fully paid up, company estopped against 
future transferee, 370 

statement in deed for purpose of concealing an illegal contract, 
370 

of fact in deed by parties under seal, 823 
strangers, rights of, not affected, 368 

solicitor and client, transaction between, subsequent purchaser 
with knowledge must inquire, 372 
tenant for life, persons privy to subject to, same estoppel as, 374 
under invalid devise may dispute title eff 
remainderman, 374 

where grantor’s title bad, estopped as against 
remainderman^ 374 
holding under Icrso by indenture, 373 
tenants in common, having distinct estates, lease by, effect of, 373 
testator, person purporting to claim under, when estopped frou} 
setting up the Statute of Limitations, 374 
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estoppel by deed, trustee making fraudulent conveyance cannot benefit by acquir- 
ing title, 374 f , 

trustees for public purpose, nature of estoppel applicable to, 371 
not protected against doctrine of, 37 1 
truth appearing in deed relied on to support estoppel, effect 
of, 354 

estoppel by record, acquittal in the Exchequer, effect of judgment, 350 
acquittals, effect of, 328 

action ? dismissal of, by consent, where no compromise of cause, 
no baT, 359 

for want of prosecution, no bar to new 
action, 359 

administration, suit for, suit for distribution of assets, 331 
Admiralty Court, plea of res judicata in, demurrer to, effect 
of, 354 

admissions, judgment as result of, 327 

affiliation order, no appearau&e on application to quash, no 
bar to new action, 359 

agreement, existence of, affirmed in former action, Statute 
of Frauds cannot be pleaded against, 356 
which has been worked out, second action on, 355 
allegations not inconsistent with record not subject to, 354 
arbitrator, award by, lacking qualification which is a con- 
dition of his appointment, none, 353 
arising, where, 323 

assault, dismissal of charge without hearing, no bar to subse- 
quent action, 353 

averments, not proved nor admitted, not a basis of, 358 
award by jury, signed by sheriff under Lands Clauses Con- 
solidation Act, 1845, effect of as, 353 
bankruptcy, right to set aside judgment debt upon which 
adjudication founded vests in trustee, 352 
bill, dismissal of, for want of equity, how far a bar, 359 
of exchange, second action on, where not barred, 365 
claim, statement of, several demands in, judgment for one 
only, presumption, 356 

when too little, and taken out of court when paid in by 
defendant, 358 

where two heads of, verdict on one only, no estoppel as 
to other, 356 

contract, true construction of, party may rely on, where 
pleading alternative construction, 358 
corporate seal, necessity of, 327 

corporation, return by, to writ of mandamus to compensate 
discharged officer, effect of, 358 
court, decree of, unknown to the law, doctrine not applicable, 
353 

courts of law, records of, 325 

criminal proceedings) principle applied as to subsequent 

actions, 356 
in, 331, 349 

decision, grounds of, to ascertain, judge’s reasons cannot be 
looked at, 356 

decree of nullity of foreign court cannot bo impeached here 
while standing, 352 
default, judgment by, 327 

ground for estoppel must be found on 
face of, 358 

subsequent action for further sum, 
where no estoppel, 359 

of defence, judgment in, party suffering, where not 
estopped, 358 

defence, confession of, how far an estoppel, 358 
in substance of autrefois convict, 352 
defendant, judgment for, not always as decisive as judgment 

for plaintiff, 349 

on dilatory grounds or on one atf" 
many defences, 849 
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estoppel by record, defendant jointly sued cannot set up estoppel between same 
• * ^ plaintiff and himself alone, 349 

demurrers to plea of res judicata , when formerly allowed, 354 
disability of party against whom judgment obtained, 327 
discontinuance without leave, no bar to subsequent action, 359 
divorce decree, intervention of King’s Proctor, effect of, 326 
proceedings, verdict in, effect of, 326 
doctrine of, maxims expressing, 326 

ejectment, in action of, whether estoppel must be pleaded in 
statement of claim if relied on, 350 
“ estoppel against estoppel doth put the matter- at large,” no 
decision supporting maxim, 361 
11 estoppels aie odious,” practice which found expression in 
old maxim, 351 

facts, material to the action, when agreed upon by parties, 
estoppel in future action, 357 
final judgments, classes of, 327 
11 final,” meaning of, as used, 320 
foreclosure, decree for, effect of, 326 

defendant submitting to, not estopped if trans- 
action infringes usury laws, 355 
foreign court, without jurisdiction, administering estates of 
deceased persons, no estoppel, 354 
judgment, effect of, 326 

judgments, pleas as to jurisdiction affecting, 354 

principle applicable to when not inter- 
locutory, 369 

purporting to affect matrimonial 6tatus of 
persons not domiciled, no estoppel, 354 
fraud, action to set aside for, may be stayed as vexatious, 352 
allegations of, must be specific and material, 352 
decree of nullity disregarded when obtained by, 351 
effect of, on persons not party to judgment either in 
rem or in personam, 351 
when judgment obtained bv, 351 
judgment obtained by, how now set aside, 352 
on foreign judgment, effect of, 351 

party to judgment obtained by, should ^pply to set 
aside to avoid estoppel, 352 
where letters of administration obtained by, 351 
friendly action to prevent hostile action, no # bar to second 
action, 352 

immovables, status of, declaration as to, 327 
implication, matters decided by, no estoppel, 356 
interlocutory •judgment, where intention of, 11 final,” 326 
interpleader, party failing to raise as ground of defence at 
trial, 358 

Irish judgment, principle as applied to, 354 
issue, when directed by court, principle applied, 356 
judgment by consent, matters pleaded in defence previous to, 
cannot be set up in subsequent 
action, 357 
nature of, 327 

no estoppel as to matters not in issue, 
357 

none where contract by corporation 
ultra vires , 327 

default, the estoppel is limited to what is patent, 
357 

effective if finally determining rights, 326 
everything that goes to make up the record must 
be looked at to raise, 356 

for plaintiff, where not necessarily conclusive, 355 
“ in personam M or 11 inter partes definition of, 327 
in rem , definition 6f, 327 
effect of, 361 

inter partes not affected by judgment in rem t 
where, 361 
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estoppel by record, judgment in rem , ways in which the “m' 1 must be affected, 

327 * * 

must be looked at to ascertain issue previously 
decided, 356 

nature of, must be final, 326 

not a res judicata or estoppel unless given before 
second action commenced, 361 
roll, terms of, not in Accordance with written 
i findings of the jury, no estoppel, 354 
where efficacy limited, 327 

judgments in rein , conflicting, subject to doctrine as applied to 
estoppel by representation, 361 
examples of, 328 

jurisdiction, lack of, deprives judgment of any effect, 353 
of court decreeing judgment essential, 353 
juror, where withdrawn, litigation not put to actual end 
thereby, 359 

jury, where discharged without finding on issue submitted, no 
bar, 359 

letters patent, estoppel as between grantee and the Crown, 
349 

libel, plea of justification, where not conclusive in action for 
repeating libel, 855, , 

limited to extent of authority, 351 , 

lis pendens , without judgment, no estoppel, 3G1 
magistrate’s dismissal of information, where ultra vires , none, 
353 

order, absence of condition necessary to found 
jurisdiction, none, 353 
where good on its face and objection to 
non-existence of condition not raised, 354 
refusal to order delivery up of goods not an 
adjudication on title, 353 

married heircss-at-law, bound by decree in probate pro- 
ceedings, 327 

woman cannot remove restraint, by consent, 327 
matter must be in issue to raise question of, 355 
misdemeanour, prosecution for, where jury discharged with- 
out finding on issue submitted, no bar, 359 
money, action to recover, paid under judgment, principle 
affecting, 325 

oral evidence as to facts in issue and determined, when admis- 
sible to admit doctrine, 257 

parties, allegations anc^ admissions of, in pleadings, how far 
creating estoppel, 357 

party against whom estoppel is t:et up must have been party 
to earlier proceeding, 349 

taking advantage of doctrine must have mutual rights, 
349 

patent action, consent to injunction in, no estoppel against 
denying validity and infringement, 357 
where validity and infringement denied in 
former action, 357 

Infringement of, judgment for, unaffected by subse- 
quent judgment for revocation, 361 
pauper, order of sessions quashing order of removal of, effect 

of, 349 

relating to, if on the merits, is con- 
clusive between parties, 349 

payment for value of stone does not bar action for damage by 
* quarrying, 856 

into court defendant not estopped from setting up 
matters which might have constituted 
t a defence, 358 

money taken out by plaintiff, judgment 
not signed, but action abandoned, 359 
where several causes of action, taking** 
money out, how far eBtoppel arises, 359 
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estoppel by record, payment into court, with denial of liability, how far a re a 
• * * judicata . 359 

with denial of liability, judgment signed 
for costs and money taken out, effect 
of, 358 

pendency of suit, application to stay, 361 
plaintiff a defendant in former action, 331 
• lecovering judgment obtains a decision on the Issucb 

on their merits, 34$ 

plea, not taken advantage of, by record becomes evidence only 
and is not conclusive, 350 
of judgment recovered, 350 

statements of party in, not to be treated as confessions of 
truth, 357 

where no opportunity of using, record conclusive, 350 
pleading, alternative, party not bound by, 358 
practice, modern, relating to pleas of, 350 
price o£ goods, judgment in notion for, no answer to action 
for damages for their quality, 355 
where paid into court in first action, 355 
prior verdict creates no estoppel, where principles and evi- 
dence different in earlier and later suit, 355 
prize court, foreign, judgment of, acquiesced in, when no 
jurisdiction, $5 L 

probate action, failure of, for want of evidence of contents of 
will, no bar lo new action, 359 

prohibition of action for goods sold, no bar to action for 
account stated, 356 

purchaser acquiring title to property bond fide and for value 
on faith of judgment in rem , 351 
receiving order, refusal, of, no adjudication on debt, 353 
record, no evidence admissible to contiadict, 356 
default of pleading, as to effect of, 357 
registrar’s book ns evidence of what done at trial, 357 
rule as Lo estoppels generally, 349 

Scotch judgment, where not a bar in suit for declaration of 
legitimacy, 349 

second action, circumstances existing at time of, pon-existent 
when first brought, 350 

sheriff by his return is charged to full value except as to 
perishable goods, 360 * 

false return by, proof of malice unnecessary to plain- 
tiff’s jsause, 360 

must answer to value of goods returned, 360 
not eStopped by return of fieri feci showing defeasible 
title of execution debtor, 360 
from denying what he did not affirm by 
his return, 361 

return of^conclusiye in proceeding by sci. fa . against 
him as to value of goods seized, 360 
no bar to action for false return, 360 
of seizure of debtor’s goods not conclusive in 
action by creditor for false return, 360 
to writ of execution by, no averment admitted 
against, 359 

conclusive as to fees taken 
by his bailiff, 360 
limitation of estoppel as 
to, 359 

of rescue, a bar to rescuer 
showing cause against 
attachment, 360 
of rescue, is in itself a 
conviction against 
rescuer, 360 

remedy applicable to. 
when false, 359 

taking greater fees than allowed by statute, 360 
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estoppel by record, Statute of Frauds, as to omission to plead, 357 

third party, plea by, of conviction for obstructing* high waj in 
action by former defendant for trespass, 349 
tithes, action for, for different years, how affected by, 355 
trover, in, judgment for defendant, no answer to action for . 

money received in respect of same goods, 350 
truth, where appearing on the record, doctrine does not apply, 
v 354 

use and occupation, successive actions, no estoppel, 355 
▼erdict, minute of, entered by officer of court, how far binding, 
354 

not followed by judgment, does not create, 326 
want of prosecution, dismissal of action for, when a bar, 327 
widow, cannot take advantage of estoppel by deed of hus- 
band’s tenant, if not herself estopped, 349 
Workmen’s Compensation Act, agreement for weekly payment 
under, where not estopped, 355 

estoppel in pais, acts establishing certain relations of parties, 324 
xn pais formerly referred to, 375 

ultra vires , distinction between, and non-compliance with 
necessary formalities, 380 

administrator, appointment of, effect of when claiming goods, 
407 

advances on shares before being informed that there was no 
charge on them does not create, 384 
advice note of railway company to consignee not intended to be 
acted upon, 384 

affidavit of party showing cross dealings described as “payment** 
not estopped from showing no payment, 378 
agency by estoppel, effect of Factors Act, 1889, on, 391 
agent, contract with, in ignorance of existence of principal, who 
settles with agent, 398 

facts known to, the legal consequences are immaterial, 386 
which would invalidate policy, premiums 
retained by company, 386 

false accounts of, with principal, in absence of mistake, 
bind agent, 388 

fraudulently representing goods bought for himself as 
bought for principal, 386 

knowledge not imputed to, in fraud of principal, 386 

of, acquired within scope of his authority is 
that of principal, 385 

may estop himself from denying that he contracted as 
principal, 395 

of insurance company cannot set up title of third persons 
to moneys received on company’s behalf, 407 
ostensible, where person dealing with, may estop himself, 
395 

person dealing ivith, may set off his debt as against agent’s 
debt by estoppel, 895 

giving credit to, duty on discovering principal, 397 
representation by, must be made within the scope of his 
authority to effect an estoppel, 885 
made by, effectual by estoppel against 
principal, 385 

signing bill in ffnn’s name, liability of, 891 
unratified contract of, without real authority, what is 
necessary to create estoppel, 391 
with authority to fill up blank stamped paper, exceeds 
limit of amount, estoppel on principal, 392 
* indicia of an authority in excess of actual authority 
estoppel on principal, 392 

agent’s authority, no holding out to person knowing limits of, 390 
agents charging themselves in account, effect of, 385 

intrusted with goods for consignment or sale, protection 
of persons dealing with, 391 

agreement, representation as to ambiguous expression in, cannot 4 
be afterwards denied, 377 
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estoppel in pais % application of phrase, now much wider, 375 
, J ^ arbitrator, award of, case arising on, 376 — 377 

party appearing before unqualified, may deny juris- 
diction, 389 

arising from conduct, usual meaning of, 324 
assignee of lessor, may be shown to be an assignee not de faeto % 
405 

assumption, unfounded, may be basis of estoppel, 332 
attornment, mere, where purchaser knows the facts and bailee is 
ignorant, effect of, 408 
auctioneer, as to estoppel against, 408 

sale of goods by, improperly seized by distress, notice 
too late to stop sale, effect of, 406 
bailee, as to estoppel of, 406 

cannot set up title of third party in absence of claim, 
407 

estopped from denying title of bailor, generally, 406 
may interplead, where action by third party expected, 
407 

show that bailor’s title has expired since bailment, 
407 

of shipmaster, holding fgr lien for freight liable to owner 
of goods. 406 

refusing to ^deliver goods to true owner is guilty of con- 
version, 406 

setting up title of Child party must do so on third party’s 
authority, 406 

when admittedly defending in own interests, 407 
while in possession of goods can set up title of third party, 
406 

bailment, acceptance of, 324 

bailor, estopped from denying title of one to whom he attorned 
as his bailee, 406 

fraud of, not necessary to prevent estoppel if bailee ousted 
by title paramount, 406 

bailor and bailee, estoppel between ceases if bailee evicted by 
title paramount, 406 

Bank of England estopped as to contents of register relating to 
Government stock, 411 

banker and customer, neglect of customer may estop him, 400 

cannot put forward customer’s carelessness to justify his 
own fault, 401 

customer^of, delaying information as to forged cheque is 
estopped, 385 

may bccstopped by error in pass book when acted upon, 
388 

rctuin to, of pass book by customer not evidence of 
stated account, 388 

taking seemities from money-lender not protected by 
estoppel, 413 

bankers, advice of, as to collection of bill of exchange, when 
acted upon, creates estoppel, 386 
estopped by their manager’s representation as to making 
a loan, 386 

bill, acceptor of, not properly destroying after return to him, 
estopped, 402 

drawn and indorsed by arrangement of parties in name of 
deceased person, 383 

in name of dead person to knowledge of acceptor, 
394 

forged, drawer learning of forgery omitting to give pronfpt 
notice to bank after advance made, 384 
payable to fictitious payee, 394 

payment by banker of genuine, with forged indorsement, 

395 

of, which was accepted without authority does 
not estop denial of similar acceptance of 
second bill, 390 
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estoppel in pai*, bill of exchange, acceptor of fictitious, expressed to be payable 

at his bank is estopped, 394 — 
duty of acceptor to prevent amount being 
fraudulently increased, 400 
or promissory note, signatory to, 324 
bills, forged, advice of, coming forward for payment, effect of, 400 
Bills of Lading Act, statutory estoppel on master or person 
signing bill, 387 

bills of lading, erroneous statement in, by shipowner, that 
freight paid in advance, 387 
eBtoppel on master signing does not bind the 
owner, 387 

master of ship may make statements as to con- 
dition of goods, 38B 

mere identification marks in, may be shown 
incorrect, 387 

persons giving, irnowledge that purchasers will 
act on statements therein, 384 
signed by master, 11 contents unknown,” effect 
of, 383 

treated as evidence and conclusive when by 
>r agreement, 887 

chattel, owner of, not estopped by parting with possession, 379 
cheque certified by bankers with blanks, no estoppel where 
amount wrongfully increased, 401 
completed and negligently left in open drawer, applica- 
tion of doctrine, 401 

forged on company ’s banker’s by secretary known to have 
previously committed forgery, effect of, 401 
signature of, in such form or manner that a person can 
tamper, is not negligence, 400 
signed in blank and left in unlocked drawer, no estoppel 
when stolen, 401 

clerk, employment of dishonest, not a public duty to refiain 
fiom, 399 

common carriers, delivery to true owner at his request not 
estopped, 406 

company, action by, to remove name of shareholder, fraud of 
broker, 412 

agent of, when managing director, is deemed to have 
k powers he purports to exercise, 390 

by their directors, holding out person as agent for 
particular purpose, 390 

certification by t not a document -or warranty of title, 
no estoppel arising thereon, 41 2 
proper officer of, what it amounts to, 

411 

condition on certificate that transferee must produce 
it before ^registration, 409 

delay by and acting on fraudulent transfer, estopped 
from refusing to recognise it, 397 
directors of, cannot be presumed to have powers to 
confer a title to its shares, 390 
issuing debentures representing that com- 
pany’s powers not exhausted, 378 
representing to have powers to draw bill 
in name of, 378 

extent of duty of, to person presenting transfer for 
registration, 410 

giving share certificate liable for refusing to register 
* transferee, 409 

inquiry by, of persons transferring shares is for own 
protection not a duty to transferee, 410 
^regularity in issue of debentures by, cannot be set 
up against original holder, 381 
issuing certificates on forged transfer not estopped, 409 
debentures, estopped by its conduct on aftor-’ 
wards setting up an irregularity, 3S1 
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estoppel m j>ais t company estopped by certificate stating that shares fully paid 
. * * up, 410 

issuing share certificate to individual shareholder is 
estopped as against transferees, 408 
letter from, informing person of proposed transfer of 
shares, no estoppel, 409 

not estopped where transferee of Bhares gives value 
without seeing certificate, 409 
not making reference register, not estopped unless 
transferee thereby altered his position, 410 
person whose name on register and who acts as owner 
of shares estopped as against calls of, 411 
register of members of, only pr-irnd facie evidence of 
contents, 411 

registering forged transfer when not estopped, 410 
registration by, of forged transfer, of no effect, 411 
* representation by directors of, as to meaning of 
ambiguous expression, 378 

representations of officer of, in course of business may 
effect an estoppel, 385 
secretary of, effect of fraudulent acts of, 411 

has no[ ostensible authority to represent 
shares fully paid up when not so, 412 
statement by, on certificate of shares, that they were 
fully paid up, 388 

transfer bonds by, to contractor estops as to pur- 
chasers from him, 393 

where estopped as against transferees for value with- 
out notice from denying that shares fully paid up, 
410 

composition deed, acceptance of payment under, estops denial of 
execution, 389 

conclusive evidence, is of the category of, 325 
conduct, innocent, amounting to misrepresentation, effect of, 381 
what amounts to representation, cannot be determined 
by general rule, 3S8 

congregation, members of, estopped as to property enjoyed by 
minister inducted with their acquiescence, 395 ^ 

contract for sale of whole interest, party having partial only 
cannot deny, 377 

illegal, no estoppel to denial of existence of, unless 
where penalties attached, 380 
innocent misrepresentation may be conclusive evidence 
of, 378 

conveyances arid share transfers containing receipt for purchase- 
money, effect of, 387 

copyholder having done fealty cannot dispute lord’s title, 375 
corporate body cannot be bound by estoppel to go beyond its 
ppwers, 380 

may by notice intra vires, to be acted upon at 
receiver’s option, conclusively elect, 380 
not bound by estoppel to refrain from doing its 
duty, 380 

estopped from denying entering into of con- 
tract which was ultra vires , 380 

corporation, permitting secretary to have custody of seal, is not 
guilty of negligence, 399 

counterfeit signature, duty of person whose signature forged, to 
give notice, 896 

Crown lease, doctrine of estoppel has no application, 403 
damage or prejudice when rnad^out, effect where other circa Ai- 
stanees create an estoppel, 385 

declaration, false, as to value of horses tendered for carriage, 386 
deed of assignment, dissenting creditors to, not estopped from 
relying on an act of bankruptcy, 395 
deed poll, whether creating lease by estoppel, 403 

title, liability of owner not affected by forgery of authorised 
borrower where forged document not relied on, 394 
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estoppel in pais, deed, title, owner of, not estopped by parting with, 379 

where not estopped by parting with in fraud of 
creditors, 379 

person advancing without notice to holder with 
authority to borrow is protected, 397 
intrusted with power to deal by way of sale 
obtaining loan, owner is estopped, 394 
delivery by master, no estoppel from sftiting that he delivered all 
* goods shipped, 387 

note given by wharfinger and addressed to himself does 
not create estoppel, 408 

order handed by owner to agent in blank, creates an 
estoppel as against warehouseman, 392 
orders as documents of title, railway company supposed 
to know that credit is given for, 384 
duty of merchants to use due care in issue of, 
399 

railway company or warehouseman issuing in 
duplicate, 399 

director of company confirming allotment of shares to himself 
cannot allege appointment ultra vires, 389 
directors of company as guarantors to notify change in identity 
of company, 396 w 

disability, no excuse for standing by and allowing money to be 
paid in ignorance, 380 

distress, payment of rent on threat of, no conclusive admission 
of distrainor’s title, 406 

submission to an acknowledgment of tenancy, 406 
dividends, receipt of, estoppel in action for calls, 389 
dock warrant, mere issue of, is no attornment of warehouseman, 
408 

document on its face transferable by delivery, person so trans- 
ferring is estopped, 393 

documents relied on having no commercial significance, 387 

statements in, to which credit is given in mercantile 
dealings, 387 

draft by post, omitting to send separate advice, sender may set 
up facts if stolen, 401 
duty to speak when arising, 396 

ejectment, in action of, defendant may show alteration in land- 
lord’s title, 404 

election, person entitled to, must not lie by so long as to indicate 
an election, 397 r 

error, party contributing to, cannot take advantage of, 390 
estoppel by statement, instances of, very numerous, 386 
not a cause of action but a rule of evidence, 378 
executor not bound to disclose gift over to himself, 395 
facts, statement of, when true and accompanied by erroneous 
inference of law, no estoppel, 378 
false statement, a false representation of fact, 378 

and mere misrepresentation of legal effect, 
effect on party making, 379 

freight, acceptance of, on goods shipped under bills of lading, 
creates an estoppel, 389 

friendly society, loan by, surety for, cannot allege it to be ultra 
vires , 389 

goods, not shipped, master no authority to sign for or to represent 
quality of, 385 

incumbrances on fund, statement as to, effect of, 379 
infant, not liable for fraudulent representation as to age, 
« inducing a contract, 380 

standing by to prejudice of purchaser, estoppel founded 
on fraud, 397 

informality, person dealing without notice of, may presume 
omnia rite esse acta , 381 
instruments in blank, execution of, 893 

insurance broker, settling loss by allowance in account cannotf 
deny receipt of the money, 388 
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estoppel in j?ais t interpleader, how far a protection to bailee, 407 
* ’ * investigation of title, estoppel as to existence of contract, 389 

invoice, person named in, as seller of goods, no estoppel when no 
person misled, 387 

receipt of, indicating erroneous belief as to authority 
imposes duty to correct error, 396 
jurisdiction, want of, objection to, whether waived by party who 
commenced action, 389 

landlord after distress cannot bring ejectment for cause acoruing 
before, 406 

and tenant, payment and acceptance of rent, 324 
estopped from treating tenant as his after requiring 
him to be tenant of another, 403 
person claiming as, not the person who let tenant 
into possession, no estoppel, 404 

lease, assignment of, by mortgagor in possession, no eBtoppel 
Against tenant, 405 

by mortgagor, assignee of mortgagee not estopped by, 403 
for lives, consenting party not effected by doctrine, 376 
person entering under, which is void by Btatutc, may 
plead the Statute of Limitations, 403 
surrender, fraud of tenant will vitiate, 376 

qf, acceptance by landlord of possession, 374 
secured by innocent misrepresentation, 376 
void, acceptance of, will not work a' surrender, 375 
voidable, acceptance of, when afterwards made void, 
effect of, 375 

made void contrary to intention of parties, 
effect of, 375 

leasehold, grantor of, held to statement as to restrictive covenant, 
though afterwards taking new lease without restraint, 378 
legal estate, want of, in lessor does not prevent rule of estoppel 
applying between lessor and lessee, 406 
lessee for years who has subdemised, mere consent to grant of 
fresh lease, effect of, 376 

not estopped from showing on lessor*s death that lessor 

was tenant for life and not 
tenant in fee, £05 
that lessor had no title to 
pass to an assignee, 405 

precluded from denying lessor’s right to distrain in 
certain case*, 406 

lessor, assignee of, estopped from denying tenancy of lessee, 403 
estopped from disputing title of lessee let into possession, 
403 “ 

letters patent, statement as to novelty in petition, 383 
licence by tenant to place goods on premises does not estop 
licensed person denying tenant’s title, 404 
licensee in possession and tenant, no distinction between in 
applying doctrine of estoppel. 404 
life policy handed by mortgagor to mortgagee for alteration, 
forgetting to get it back, effect of, 401 
litigants carrying on proceedings with knowledge of irregularity 
cannot afterwards set it up, 389 

market overt, true owner estopped from denying title of 
purchaser, 398 

marriage contracts, as applied to, 376 

married woman, contracting as feme sole cannot allege separate 
estate, 380 

restrained from anticipation, effect of doctrine 
on, 380 , 

mercantile agent, possessing goods with consent of owner may 
make disposition, 391 

purchaser relying on title of, how far protected 
by owner’s consent, 391 

mind, state of, a fact, as much as state of digestion, 378 
misrepresentation, innocent, may be conclusive evidence of title 
in action for conversion, 378 
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estoppel in j>ais y misrepresentation, innocent, not a cause of action by estoppel, 
<L8 „ • ^ 

mistake of party by which another misled should be corrected 
immediately on discovery, 396 

money, acceptance of, affording conclusive evidence of waiver if 
an irregularity, 388 

not the only conclusive evidence of it, 389 
mortgagor cannot set up title of third party against mortgagee, 
407 


mutual insurance company, member of, when estopped in action 
for calls, 380 

negligence, company permitting transferor to obtain share 
certificates which he fraudulently used, 401 
must be in transaction itself to create an estoppel, 
400 


the proximate or real cause of result, 400 
representation byy included in representation by 
conduct, 377 

when, the proximate cause of loss, 412 
will not raise an estoppel' unless duty to ubc care 
shown, 398 

negotiable instrument, handed to agent with authority to fill 
up and issue, 4 02 

* issued with material part left in blank, 
estoppel in favour of holder in due 
00111*80, 392 

person paying and allowing it to remain 
in holder’s hands, 402 
unauthorised transfer of, estoppel is the 
foundation oE rights arising on, 402 
want of care in custody of, principle 
applied, 401 

when completed by defendant, effect 
of, 394, 402 

owner allowing another to expend money in mistaken belief 
musL compensate, 397 

culpably allowing another to hold himself ont as owner 
of property thereby estopped, 396 
of property, knowingly allowing another to contract for 
purchase, effect of, 390 

partner, liability of retiied, founded on agency by estoppel, 391 
where new creditors in ignorance of change have 
option to claim against old or new, 391 
partners, creditors of bid and new, must elect as to which they 
will sue, and are concluded thereby, 391 
partnership, by estoppel, as to, 390 
patent, as affected by, 413 

licence, equitable assignee not acting under is not 
^topped, 413 

of, estoppel ceases to apply on expiry of, 413 
licensee of, cannot dispute its validity, 413 

show patent bad where stranger can, 
413 


may show that thing done by him is not in 
the patent, 413 

purchaser from, not bound by estoppel, 413 
using same estoppel from denying patentee’s 
right to royalty, 413 

patentee, after assignment, estopped from disputing validity, 413 
bankruptcy not estopped against the assignee of 
# the trustee, 413 

and licensee, doctrine of estoppel as applicable to. 413 
holding out agent as authorised to sell free from 
conditions, effect, 390 

*not bound to give notice of his patent rights, 
exception, 395 

partner of, so becoming after assignment, not estopped, 
413, m 
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estoppel in ^ais y payment of money to contractor due on completion, no estoppel 
• * * against allegation that work not complete, 

383 

under mistake due to representation where 
recoverable back, no estoppel, 384 
under mistake due to representation, where 
damage suffered may, create, 3S4 
picking, rule as to, where opportunity arose, 350 
pledgee, greater latitude allowed to than to other bailors, on 
account of pledgor's implied undertaking as to title, 407 
policy of insurance, acceptance of premiums, when estopping 
insuier, 388 

marine insurance, receipt for premium conclusive 
between insurer and assured, 388 

repudiation of, by under- 
writers delayed after 
* loss of ship known, 384 

possession of goods, premature, by buyers, effect of Factors Act, 
392 

transfer of, working surrender, by tenant to landlord, 
referred to doctrine, 375 

principal bound by knowledge^ agent acting within the scope 
of his authority, 386 

conduct of, holding out person as agent, 390 
principle distinguished, at law, in equity, 376 — 377 

of, by rep? cumulation, advantage of reduction to rules 
questioned, 376 

know n as equitable estoppel, 376 
promissory note given in blank for safe custody pending 
instructions, maker not liable by estoppel, 
401 

handed to agent with authority to issue for 
any amount, giver of note estopped, 401 
is not “ negotiated ” to a payee as n 11 huldci 
in due course,” sed queer c, 392 
obtaining signature to, by false statements, 
maker not estopped, 401 

public duty, no person can estop himself from perforjning a, 380 
purchaser, objecting that sale not by auction, when estopped, 389 
receipt ns between parties, no estoppel to denial of payment of 
money, 383 » 

where evidence of accord and satisfaction, 383 
thifd party has acted upon it, 383 
recital in policy by deed poll, as to effect of, 389 
release of collateral security does not discharge original security, 
.889 

party in custody under ca. sa. , remaining under 
sheriff’s supervision^ effect of, 390 
rent, acceptance of, yi waiver of forfeiture, effect of, 389 
representation, arising through owner parting with possession, 
393 

as an estoppel, what is necessary to take advan- 
tage of, 377 

as to right to recall before being acted upon, 385 
things in future , doctrine not applied, 377 
cannot form, nor mere statement of intention, 
877 

conduct of parly making conducive to party 
acting upon, 882 
estoppel by, 376 

in licence to assigp lease, 886 J 

made after party altered his position, does not 
create, 384 

may be of fact, although involving matter of 
law,' 1178 

withdrawn even if acted upon, 383 
mere sileuce in absence of duty to speak, not a, 
395 
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estoppel i« pai* % representation must be acted upon as meant to be to create an 

estoppel, 884 

upon as true by party to whom 
made, how far applied, 883 
of existing fact to found, 377 
need not necessarily be false to knowledge of 
patty making, 382 

nob to be relied on jas an estoppel by person 
concealing material fact, 381 
of inability to contribute expense to mine, 
licence to co-adventurers, 382 
state of things as being of continuous nature, 
effect of, 378 

party cannot by, raise an estoppel, to illegally 
create a certain Btate of things, 379 
to whom made must act to his prejudice, 
to create an estoppel, 384 
person acting upon, after notice, no estoppel, 383 
whose consent is required, standing by 
with knowledge of act may be estopped, 
395 

should amount to contract or licence before 
doctrine of estoppel applied, 382 
to effect estoppel, whole of, must be looked at, 
379 

found estoppel must be unambiguous, 379 
one person, and acted upon, not of advan- 
tage to another not so acting, 383 
persons who acted upon it without being 
influenced, 383 

what is sufficient alteration in position, induced 
by, to create csloppel, 384 
when by party to contract, 377 
contained in deed, 379 

induced by party seeking advantage, by 
estoppel, none, 381 
relied on creates an estoppel, 383 
where unknown to be false, but intended to be 
acted upon, 382 

seller of unappropriated goods accepting delivery order from 
pledgee who acts on acceptance, 408 
share certificate containing blank transfer on back, effect of 
signing of transfers by registered owners, 412 
does flot amount to implied warranty on which 
transferee can sue, 409 

certificates obtained on forged transfer, effect as regards 
transferee and his pledgee, 409 
ihares, application for, by person under disability, 387 

in fictitious name, share issued, 387 
irregular forieiture of, in cost- book mining company, as 
to, 395 

person signing blank transfer and handing to broker 
estopped if instructions obeyed, 412 
signing of blank transfers by executors, as to, 412 
transferor signing in blank and handing to broker who 
commits fraud, where no estoppel, 412 
unregistered transfer of, not the legal estate in, 412 
when known to be vendor’s shares, person taking and 
not relying on certificate, effect of, 411 
sheriff, return of, how far conclusive, 359, 379 
ship, bailment of, subsequent mortgage by bailor, possession 
demanded by mortgagee, 407 
register, flag and pass of, presumption of nationality, 375 
shipmaster, representation of, when binding on owner, 387 
shipowner when estopped from denying that goods were shipped 
in good order and condition, effect of, 385, 387 
shipper selling wine branded with his name estopped from 
averring the custom, 389 
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estoppel in pais, shipping agents, where estopped as to their accounts, 386 
# » % silence, effect of, where there is right of election, 397 

mere, does not amount to election, 397 

no estoppel unless duty to communicate, 379 
0 ilicitor advising client of the investment of money on mortgage, 
effect of estoppel, 38G 

statement, erroneous, by warehousemen, when acted upon, 386 
» i'ah-e, party hearing, pnay be indirectly put in better 
position, 378 , 

made voluntarily, where likely to be acted upon, 
should he made with care, 399 
of intention when true, person may change his mind, 
378 

person making erroneous, is put in same position as 
if it were true, 378 

true, as far as it goes, does not mean more than it 
• says, 379 

when false as to ownership of goods, 386 
surrender, acceptance of, after forfeitmc by subletting, as to, 
389 

by operation of law where owner estopped from 
disputing his act, 3J5 

tenant, constructively evicted by person of paramount title, not 
estopped ^jy his lease, sed qursre, 404 
denying landlord's title when determined, should not go 
out of ac< nrd ion unless claiming premises, 401 

disputing lessor’s title after it has determined should 
surrender, 104 

estopped from disputing landlord’s title, 402 
estoppel of, not confined to leases by deed, 402 
holding under landlord with bad title cannot deny that 
title as against an assignee, 403 
must show better title in another to Impeach title of 
person to whom he paid rent, 405 
not estopped, when, by new lease taken from original 
lessor, 405 

where landlord’s title is determined, 403 
payment of rent by. to person other than perp/m letting 
him into possession, no estoppel, 405 
person holding under, where bound I)}' doctrine, 402, 403 
who does not replevy estopped from denying landlord's 
title, 406 

third parties, when taken to be alio! tecs, 411 

party, notice f>y, to bailee sufficient evidence of authority 
for retaining goods, 107 

trader, poison representing himself to be, estopped froru denying 
the fact in bankruptcy, 377 
transfer, executed in blank form, as to effect of, 392 

signed with flanks, person giving, not estopped, 401 
transferee taking transfer in blank and filling up in own favour, 
uo estoppel in favour of, 412 

tiansferor signing blank transfer must not hinder registration, 
412 

trover, in action of, founded on estoppel, plaintiff may recover 
whole value of goods, 385 

trustee, fact of legal estate being in, is not a representation of 
authority as against cestui qve trust , 393 
in bankruptcy, allowing bankrupt to continue trading, 
effect of, 389 
not an agent, 393 

where lulled into making erroneous statement that trust* 
fund unincumbered, effect of, 381 
trustees, as to unauthorised dealings by, 379 

persons dealing with not protected by estoppel, 393 
underwriters receiving notico of abandonment, effect of silence, 
397 

vendor selling land free from tithes, finding himself lay impro-, 
prictor is estopped from suing, 377 
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ESTOPPED — continued. • 

estoppel i«t jmis t vendor, puffing exaggeration] by, to induce sale does not create 

estoppel, 382 # • « 

vendors, allowed to retain possession of goods, rights of purchaser 
without notice, 392 

of unappropriated goods, statement by, recognising 
delivery orders as correct, 386 

warehouseman accepting without qualification specific order, 
may be estopped, 46 408 

. in possession of goods attorning to buyer is 

estopped, 408 

mere acceptance of order by, does not pass 
property, 408 

statements by, recognising title of transferee of 
goods, 386 

writ, of possession granted to landlord against tenant though 
the landlord’s title expired before trial, 404 
estoppel quasi of record, Admiralty Court, conclflsivcncss of, never been doubted, 

363 

not a court of record, 363 

approbate and reprobate, person may not, principle a 
species of estoppel, 364 

arbitrator, appointment of unqualified, party ignorant of 
fact not estopped, 364 
award of, how far doctrine applies, 364 

must be of the very matter in 
dispute, 364 

decision of, on construction of agreement, 
effect of, 362 

bill of sale, party securing advantage by setting up, 
cannot afterwards allege bill of sale bad, 364 
commission el's of sewers, orders of, admissible as evidence 
of reputation/364‘ 

court martial, sentence of, may be pleaded as, sed qucere % 
363 

courts, decisions of, to which doctrine of estoppel has 
been applied, 362 

decree, to be admissible evidence, must be of known 
court, 362 

deprivation by a college visitor, sentence of, 363 
Ecclesiastical Courts, former decrees of, when conclusive, 
362 

not courts of record, 362 
expulsion by a college, effect of sentence, 363 
friendly society converted into company, member’s action 
when estopped, 365 
General Medical Council, order of, 364 
interpleader, judgment creditor iu, taking proceeds out 
of court, effect of, 365 

jactitation .suit, decree in, merely operated in 2 ?erso?iam t 

362 

judicial authority, judgment of, respected in all proceed- 
ings, 362 

separation, decree of, effect of, on setting up of 
previous separation deed, 364 
Lands Clauses Consolidation Act, 1845, verdict of jury 
assessing compensation, 364 

11 martial law,” sentence of court administering, effect of, 

363 

matters preventing doctrine arising, same as applicable to 
estoppel by record, 364 

0 Merchant Shipping Act, 1894, order of naval court on 
complaint against seamen, 363 
order fcnade in ignorance of true facts, party obtaining, 
cannot go behind to prejudice of third party, 
366 

party taking advantage of, cannot reprobate, 364 
party, person not a, to proceedings, taking benefit, effect 
of, 365 
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estoppel guasi of record, policy of assurance, alleged void, cannot afterwards be 
• % alleged valid, 365 

remedies, where two alternative, parties pursuing one in 
ignorance not estopped, 365 
schoolmaster, dismissal of, by order of trustees, 363 
specific performance, successful action for, estops Bub- 
m sequent action for damages, 365 

university, court of vicc-fchancellor of, a court of record. 
363 

evidence, estoppel a branch of the law of, 322 

is only a rule of, and cannot found an action, 322 
executor, verdict against on plea of plcm a.dniini$tracit y effect of, 331 
fact, representation of, conduct of party, by, intention conveyed, action upon, 
323 

falsehood, by, and with knowledge of, 323 
mutuality of estoppel, when applying, 325 
negligence arising from conduct, amounting to, 324 
foreclosure, decree for, effect in action for redemption, 326 
foieign court, administiation of deceased estates without jurisdiction, 354 

decree of nullity in, cannot be impeached here while standing, 352 
fraud as affecting judgment of, 351 
judgment of, effect of, 326, 354, 359* 
judgment, effect of, 327 * 

fraud, action to set aside for, may be stayed as vexatious, 352 ■ 
allegations must be specific and mutual, 352 
persons not party to judgment, effect as to, 351 
friendly action, no bar to second action, when, 352 
interlocutory judgment, effect of, when intended to be “ final,” 326 
tesue, of fact, county court, determinable in action in, cannot be raised in sub- 
sequent action ill High Court, 337 
finally determined judicially, effect, 323. 

status of person or thing, affecting, when determined in final 
manner, as part of judgment in rem , 323 
point raised in, wheie solemnly found, party raising is estopped, 331 
the same, in actions with different objects, 331 
heir-at-law under intestate’s bad title, may set up the Statute of Limitations, 374 
infant, no estoppel by deed against, 371 

interpleader, estoppel as to ground of claim or defence, not raised at triftl, 358 
judgment, admissions, as result of, 327 

consent, when obtained by, 327, 357 

corporations consenting to, not estopped where contract? ultra vires , 
327 

court, by a, having no jurisdiction is void and cannot give rise to 
estoppel, 330 « 

default, by, effect of, 327, 357 
disability of party against whom sot up, 327 
effective, notwithstanding appeal pending, 326 
“ final,” classes of, 327 
foreign, as to, 326 * 

in personam or inter partes, meaning of terms, 327 
interlocutory, when intended to be 11 final,” 326 
Irish, principle applied to, 354 

limited in its efficacy, when by consent or default, 327, 342, 357 
358 

matter determined with certainty by, effect where, 327, 330 
money paid under, action to recover, principle, 326 
verdict, must follow, to create estoppel, 326 
when not a judgment in rem y 329 

judgment inter partes y bankruptcy, fraudulent preference, innocent trustee, not 

estopped by, 348 ' • 

petition, court Inquires into merits of judg- 
ment debt, 348 

no effect on the res judicata of the 
debt where court refuses order, 348 
refusal of, creates a res judicata as 
the petition only, 348 

rejection of proof by trustee, effect of a. 35 (2) ’ 
of the Act of 1883... 348 
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judgment inter partes , bankruptcy, trustee in, duties of, as to inquiries into a 

judgment debt, '34 8 
may set up fraud where bankrupt 
estopped, 3481 

not continuing debtor’s action, 
not barred from bringing his 
owp, 346 

bill of exchange, indorsee of, uot affected by proceedings 
‘ commenced after indorsement, 346 
class, members of, effect of judgment against or for repre- 
sentative of, 348 
how far decree final, 348 

order appointing person to represent, does not affect 
distinct rights, 348 

Conviction of seamen for refusing to go to sea does not 
estop acLion,,for wages, 344 
proof of, not evidence of guilt in civil proceed- 
ings, 344 

copyholders and lord oE manor, privity of estate between, 
346 

successive lords of same manor, privily 
" between, 346 

debtor and third party, between, docs not affect execution 
creditor, 345 

no privity between, and a sheriff nor execution 
creditor, 345 

divorce court, finding of, as to party’s adultery in previous 
case, conclusive evidence, 344 
dower, widow’s action of, not estopped by recital in hus- 
band’s deed, 346 

estoppel against parties to proceedings and their privies 
only, 343 

evidence, conclusive, against strangers of the judgment 
and terms only, 343 

not, of facts established by the judgment, 344 
gaming debt, an invitation to vote by debtor’s solicitor in 
scheme docs not estop trustee as to, 348 
heir of deceased, claiming by purchase, not bound by 
estoppel on deceased, 345 

incumbent, privity between, and his patron in, 314 
indemnifying parties and plaintiff in action, whether 
estoppel between, 347 

indemnity, parties to contract for, estoppel between 
. covenantor and person 

indemnified, effect of, 
347 

of, no privity of estate 
between, 317 

landlord and tenant, whether privy, 346 
l is pendens, notice of, to privy in estate not sufficient to 
bind, 346 

manor, tenants of a, effect of representative judgment on, 
348 

minors suing as representatives, effect of decree on class, 348 
mortgagee, estoppel by lease on mortgagor does not bind, 
346 

not affected by judgment against mortgagor 
for fraud after mortgage, 346 

next of kin, determination as to who are, no effect on 
rights of persons on renunciation by, 315 
Ouster, judgment of, against corporator, effect on title by 
his vote, 315 

parties or privies must have claimed or defended in same 
'right in both actions, 346 

party and privy, latter must derive title from former to 
be affected by, 345 a 

character in which sued docs not affect principle if 
m own right, 346 
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judgment* inter partes, patentee, against, for want of novelty, not conclusive In 
subsequent action for revocation, 340 
personal representative, action by, for damages sustained 
by death and to property, no estoppel, 347 
plaintiff subsequently co-plaintiff, conviction for non- 
repair of highway of former, effect of, by privity of eBtate, 
• 340 ^ 

possession, successive, of similar interest, evidence of 
privity of estate, 345 

principle, applicable to, as to persons bound by estoppel, 
applied to deed, 346, 3CS 

privies in blood not affected by Inheritance Act, 1833... 
344 

the classes of, to, 344 
privity between parties, when quasi , 347 

* in estate to party litigant, What is necessary to 
conclusiveness of judgment against, 346 
of estate between assignor and assignee of a bond, 
315 

mortgagor and purchaser of 
equity of redemption, effect 
* of, 344 

second incumbrancer and mort- 
gagor, 347 

servant of corporation and cor- 
poration, 315 

trustee with bankrupt, limitations on the effect 
of, 341 

public right, affecting a question of, effect of, 313 
purchaser for value from devisee with legal estate without 
notice not affected, 311 

of land not estopped by proceedings commenced 
after purchase, 346 

surety and principal debtor or his trustee in bankruptcy, 
no privity between, 347 

not concluded by judgment, that debtor’s discharge 
a fraudulent preference, 317 
receiving notice of proceedings by party # indemni- 
iied, effect of. 347 

tenant admitted by landlord upon surrender by former 
tenant, no privity with former tenant, 345 
proceeding by direction of landlord, is privy to 
hirff, 346 

third parties, effect of, on, 343 

trustee and cestui quo trust , how affected by judgment 
against the other, 347 

trustees, after breach of trust, not estopped from denying 
damage, by judgment against plaintdl, 317 
judgment in personam. Admiralty, no baf to action in rent , in, 328 
how far binding, 338 

judgment in personam or inter partes , defence of res judicata, when pleadable, 

330 

for detention of chattels, effect of, 330 
judgments included in, 330 
land, action for recovery of, rights deter- 
mined in, 330 
moaning of term, 330 
third party’s rights not affected by, 330 
judgment in rrm , Admiralty, no bar to action in personam, in, 328 

admissible in evidence against strangers when not conclusive, 
341 

architect, ccrtilicate of, under London Building Act, 1894, is in 
nature of, 329 

bankruptcy, adjudication or order of discharge in nature of, 
329 

company, order for dissolution, or declaration of such void, 
effect of, 329 

conclusive only agp { nst strangers on the point decided, 339 
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judgment in rem, conclusiveness of , rule as to, difficulties of application, 339 

rules affecting apply to judgments inter partes , 
339 

condemnation in the Exchequer, conclusive as to title of Crown, 
340 

conflicting judgments, effect of, 361 

consent, by, how far affecting a res L judicata t 342 

protection of purchaser of res on faith of, 342 
to establish will, not binding on absent party, 342 
estoppel between parties created by, 312 
of parties, how far conclusive against third parties, 
312 

contract, capacity of parties to, effect of law of domicil, 339 
court of competent jurisdiction, of, effect of, 338 
criminal case, in, how far conclusive, 342 
definition of, 327 

dentist, order of General Medical Council, admitted as evidence 

between dentist and 
third parties, 342 
relating to conduct of, 
effect of, 312 

distinction between judgment in personam and, 338 
divorce, decree absolute in, conclusive as to dissolution of 
marriage only, 312 
effect, limit of, 339 

election petition, decision of court in, how far conclusive, 340 
fact, finding of, on face of judgment seems to be binding inter 
partes though not necessary to decision, 310 
foreign court, establishment of penal status by, effect of, 338 

judgment as to title of person of foreign domicil to 
personalty, effect of, 338 
immovables, as to, 338 

lunacy, finding of jury on an inquisition in, an exception, 338, 

312 

as to mental state, how far 
admissible at later period, 342 
only binding inter jjartes, 342 
though in nature of judgment in 
rem , creates estoppel, 329 

marriage, dismissal of nullity suit, not evidence of, 343 
matters inferred by argument from the judgment not concluded 
by, 339 

not in nature'of, 329 

nullity, decrees of, as distinguished from decrees of divorce, 343 
conclusive on question of existence of mar- 
riage, 343 

in case of marriages in British consulate, 343 
of foreign court, as to marriage of foreigners 
f celebrated abroad, 343 
dismissal of suit for, not conclusive evidence of 
marriage, 343 

pauper’s settlement, as to, conclusive on all facts which are 
necessary steps to decision, 838, 340 
prize case, exceptional rule affecting, 340 

court, finding of fact in, how far pleadable, 341 

foreign, decision of, conclusive between owners 
and underwriters as to grounds of sen- 
tence, 341 

ground of condemnation to be conclusive must be in 
operative part of sentence, 341 
* presumption of cause of condemnation, when con- 
clusive, when not, 341 

recitals in sentence of, may be looked to, 341 
• uncertainty of ground of condemnation, effect of, 
341 

Probate Court, decree of, how far conclusive, 338 t 

probate, grant of, how far conclusive as to validity of testamen- 
tary document, 340 
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judgment! in rem , probate, grant of, not conclusive in favour of prisoner chargod 
• ' with forging will, 842 

property, right or title to, conclusively determined by, 338 
rule, “ that estoppels must be certain to every intent,” prize 
cases exception, 341 

B&lvage action, in, effect of, on strangers to the action, 339 

% owner’s right against underwriters not 

affected by *339 

separation order, whether admissible as conclusive of desertion, 
340 

status of persons or things, effect of the judgment on, 338 
6trangers, to affect, finding should be essential to judgment, 340 
must, be ascertainable without ambiguity, 

3 to 

not disco verable only from j udgc’s reasons, 340 
judgment recovered, administration suit, question in second suit arising while firBfc 

pending, 337 

subsequent proceeding for relief which 
could not be granted in former suit, 337 
bill of exchaugc, principal and interest of, recovery by 
separate action, 337 

but not to action for same tre^mss to laud, 337 
causes of action^ application of principle transit in rem 
judicatam , 33G 

cheque or bill of exchange of joint contractor, judgment on 
unsatisfied, when no bar, 336 
compromise, matter outside claimed in second action, 335 
consent judgment not set aside to prejudice of third party, 835 
contract, successive breaches of, subsequent action not 
barred, 337 

conversion, unsatisfied judgment in action of, no bar to action 
against joint tortfeasor for fresh tort to same goods, 335 
county court, counterclaim exceeding limit, defendant might 
formerly proceed for balance in High Court., 
337 

judgment for £50 for fraud bars further claim 
for same toit, 335 

covenant, breach of, to keep in repair, when continuing, 337 
damage to person and to property, test of right to second 
action, 337 

damages, recovery of, for loss by death, no bar to claim foi 
damage to estate, 330 

false imprisonment, action for, no bar to action for malicious 
prosecution, 338 

further sum not recoverable after judgment for same 
cause, 334, 335 

husband and wife, judgment against either w'hcn jointly 
liable, a bar, 335 

joint contractor, agfdnst, ground of bar to action against 
others, 336 

where defence personal to defendant, no 
bar, 336 

contractors, all parties to action, where separate judg- 
ment against one, 336 

debtors, payment of half debt by one, leave to defend 
given to other, effect of, 336 
liability, judgment only against one, effect, 335 
tortfeasor, action against, bar to action against other in 
contract, 335 

land, action for trespass to, not barred by recovery in replevin 
of value of goods taken in sanfb trespass, 337 
married woman, against, for ante-nuptial debt, liability of 
husband, 335 

merger of action, where none, 386 
nature of plea, 384 

partner, several liability of estate of deceased, 335 
plaintiff for same cause is estopped from again suing, reasons, 
334 
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judgment recovered, principal I and agent, plaintiff electing tosueon^is barred, 336 
principle acted upon, where damages could 'oe and ale not 
claimed in one cause, 335 

replevin, recovery in, of goods, bar to action for damage to 
same goods, but not to action for same trespass to land, 
337 

restraint order in Chancery Division as to shares, how far a 
bar, 335 

second action must be for same cause to effect complete bar, 

336 

origin of, the same but different cause, no bar, 

337 

successive actions, circumstances the same, cause of different, 
337 

surety, right of indemnity of, against partner preserved, 336 
trespass, in action for, no b,or where cause continuous, 337 
tribunal elected by party, not empowered to grant adequate 
remedy, 337 

landlord and tenant, mutuality of estoppel between, extent of, 325 

payment and acceptance of rent, estoppel in pais, 324 
lease, grant ot iarger estate than lessor lias, not lease by estoppel, 373 
land, of, when creatfcd by estoppel, 373 
premises must be comprised in, tc. create estoppel by, 366 
lessor, determination of title of, relieves lessee from estoppel by deed, 373 
liquidator, barred by finding in action for calls that defendant not a shareholder, 
331 

married woman, deed, admissions in, by, effect, 371 

hciress-at-law, estopped by decree in probate proceedings, 327 
restraint on anticipation, effect as doctrine of estoppel, 371 
not removed by consent., 327 

Merchant Shipping Act, 1891, order of magistrate under, effect of, 

naval court expressly conclusive under, 363 

mistake, deed, in, as to, 370 

negligence, conduct, by, amounting to a representation of fact, 324, 398 

must be in the transaction itself and real cause of belief, 
324, 400 

deed executed with, containing false representation, effect of, 369 
nullify of marriage, decree of foreign couit not impeached heic while standing, 352 
fraud, decree obtained by, disrcgaided, 351 
policy of insurance, constructive total loss under, limits of doctrine relating to, 373 
principal, deed, alteration in, by agent alter execution, effect of, 368 

estopped from relying on . where agent and person setting up 
estoppel acted at variance w T ith terms, 368 
privies, who are, 314 

promissory note, signatory to, how estopped, 324 
probate, decree in proceedings, effect of, 327 

qua, si of record, subsequent proceedings under tribunal other than court of record, 
323 

receipt, consideration money for, in conveyance, creates an estoppel, 371 

of, by solicitor for vendor or mortgagor, 372 
estoppel, when arising, 372 
seal, not under, estoppel does not arise, 372 
recital, anterior deed, in, docs not estop party wlio executed conveyance, 367 
averment relied on may be contained in, 3G6 
deed, in, as to seisin in fee, must be precise, 367 
intention of, a question of construction, 368 
statement in, when mutually agreed to, effect of, 368 

only of one party, that party only estopped, 368 
release, legatees, by pecuniary, no estoppel as to subsequent funds, 372 
remainderman, action by, when not party to former proceedings, 352 

contingent conveyance by, happening of contingency feeds the 
estoppel, 374 

rent, payment and acceptance of, 324 

replevin, judgment in action 6f, effect in action for rent, 331 

rot judicata, application to all courts of competent jurisdiction, 334 

bankruptcy, mistake in proof in, doctrine not applicable, 333 
cause of action when determined on its merits, 333 
claim or defence which was open in former action, 333 

( 84 ) 



Index, 


ESTOPPEL — continued . 

res judicata, county court, judgment in, subsequent summons before justices, 334 
• * » matter determined by, intended to be final, 334 

debt where subject of a set-off previously allowed, 332 
defence of, what is necessary to support, 330, 332 
doctrine, nature of, 332 

of, a branch of the law of estoppel, 331, 332 
not technical, 334 

evidence, fresh, discovery of, no answer to defence of, 333 

when and how cause of action restored on, 333 
finality, want of, effect of, 333, 359 

interlocutory order, made as declaration of rights of parties, 33 1 
justices, decision of, when a mere exercise of discretion, 331 

dismissal of summons before, question of building line, effect 
of, 334 

libel, where subject-matter of both actions the same, 332 
matters to which doctrine strictly applied, 333 
party not able 4o raise matter in first action, no application, 333 
petition, dismissal of, for insufficient evidence, 334 
plea of, by defendant, effect of, 330 
what it amounts to, 331 

must show plaintiff’s opportunity of recovering in first action, 332 
prohibition, effect of, 333 

separate causes need not be joined in one proceeding, 332 
{Statute of Frauds, failuftj to plead, principle applicable, 332, 333 
third party costs paid by successful plaintiff in action for damages, 
334 

Workmen’s Compensation Act, 1906, what will exclude doctrine 
from order under, 333 

seamen, conviction of, for refusing to go to sea, does not estop action for wages, 
314 

sessions, judgment of, order quashing order of removal, conclusive only inter 
partes , 328 

shares, illegal issue as fully paid up, company estopped against transferee, 370 
transfer of, when forged, principle of estoppel by conduct applied, 369 
sheriff, award of jury signed by, under Lands Clauses Consolidation Act, 353 
solicitor and client, purchaser subsequent to transaction between, must inquire, 
372 

strangers matter, to, cannot take advantage of, nor be bound by estoppel, 325 * 
to deed, rights of, not affected by estoppel, 368 # 

surrender, opeiation of law, by, takes place by estoppel, 321 
tenant for life, grantor, title of, bad, effect of, 374 

invalid devise, under, may dispute title of remainderman, 374 
privies to, subject to same estoppel, 374 
tenants in common, lease by, having*distinct estates, effect of, 373 
trespass, actions, successive, for, to*same close, 33 L 

cause of action continuing, judgment docs not create estoppel, 337 
trustee making fraudulent conveyance, does not benefit purchaser by acquiring 
title, 374 

trustees for public purpose, not protected against, estoppel applied, 371 
verdict, judgment, where not followed oy, 326 

will, establishing in solemn form by consent does not estop parlies absent, 342 
EVIDENCE 

accomplice, evidence of an, corroboration required, 603 

judge should direct jury as to value of, 421 
account books, admissibility of, against interest, 561 

admissions as against party keeping, 561 
entry in, by agent, effect of, when erroneous, 561 

when evidence of employment necessary, 561 
accounts, direction of court as to, 561 

old, prove themselves, 561 - 

acts of ownership, boundaries of manor, perambulations of lord, as evidence of, 
443 

court rolls, when admissible as, 540 

declarations accompanying, as proof of nature of acts, 442 
evidence of, how received, 443 
proof of, by production of ancient documents, 515 
title to property, when presumed from, 442 
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Acts of Parliament, admissibility of copies of, when printed by the King's 
printers, 525 ,.• t 

judicial notice of, when bound to be taken, 485 
private, proof of contents of, 525 

when receiving judicial notice, 525 

adjournment, evidence may be cause of, where better can be produced, 422 
Admiralty, affidavit, actions in which evidence may be given by, 622, 624 

deponent party to the action abroad may be ordered to attend in this 
country for cross-examination, 621 
filing evidence in, 629 

admissions, arbitrator, of, as to improper award where inadmissible, 462 

bill of exchange, by former holder of, when receivable against present 
holder, 460 

cestui que trust , of, are evidence against his trustee. 460 
conduct of party, when evidence amounting to, 424 
counsel, of, where binding on client, 462 
document, how far an admission by party to, 458 
evidence of parties, where not, 461 

when, against party making them, 423 
executor, of, as evidence against legatee, 460 
form of, immaterial, 458 

guardian or next fiiend, of, not evidence against infant, 460 

joint contractor, of, concerning joint undertaking, effect of, 460, 4G1 

jury may attach different degrees of credit to different parts of, 458 

married woman, by, cannot get rid of a restraint on anticipation, 456 

partnership, by partner are evidence against, 460 

parly, of, made on former occasions, presumed true as against, 456 

privity, by person in, meaning of term, 459 

privy, by, only prima facie evidence against party, 459 

railway company’s servants, by, when evidence against company, 461 

record, how made on the, for purposes of trial, 484 

representative, by, when suing personally, when as representative, 
effect of, 457 

ship, by captain of, where evidence against owners, 462 
shipowner, of, w hen evidence against master, 460 
solicitor, of, when binding on client, 462 

statement proved against party may be wholly receivable, 457 
statements by person in privity with party may be evidence of, 459 
made out of court, how received, 436 

of party when tendered otherwise than to prove their truth, 
how accepted, 456 

subordinate, by, do not affect estate cf a superior in title, 460 
tenant, by, do not restrict landlord’s right, 460 

in common, of, do not affect co-tenant, 461 
third parly, by, when amounting to evidence against principal, 424 
trustee, of, where binding co-trustees, 461 
value of, dependent on circumstances, 457 
wife, of, where receivable" against husband, 462 
written or verbal, may be, 424 
adulteration, certificate as to, 478 

evidence as to quality of drugs, 479 
adultery, continuance of, where presumed, 441 
proof of, evidence received in, 452 
advancement, presumption as to, 507 

affidavits, admissibility of, as evidence, 544, 619, 620, 622, 624 

alterations in, must be initialled by the officer taking, 627 

applications as to, when considered interlocutory only, 626 

blind or illiterate persons, by proof of, 627 

costs, rules as to, relating to, 626 

evidence by, in interlocutory proceedings, 619 

filed, how, 629 

form of, 625 

Illiterate deponents, by, 627 
interlocutory proceedings, use of, in, 482 
jurat, form of, 026 

jurisdiction, when made out of, how sworn, 628, 629 
master, attestation of, effect of, 627 
office copies of, rules as to use of; 630 

( 86 ) 



Index. 


* 

J5 VIDEN CE — continued . 

affidavits, party using, as evidence must give notice of intention to use, 514, 619, 62i 
# 5 persons empowered to take, 627 

making, may be ordered to attend before the court, 619, 621 
seals of persons authorised to administer oaths to, when receiving 
judicial notice, 496 
untiled, use of, rules as to, 629, 630 
affirmation, form of, permitted to Quakers and Moravians, 592 
age, appearance of person, prl??id facie evidence of, 508 

certificate of baptism, where admitted in proof of age, 537 
witnesses, opinions of ordinar}', are receivable da to, 182 
agency, acts of, repeated, when admissible to prove, 152 
agent, accounting by, 561 
admissions by, 161 

agreement, extrinsic evidence as to, 566, 567, 568 

sale of goods, for, when not to be performed within a year, how 
evidenced, 125 

writing, in, whan superseded by deed, the latter must be produced, 422 
alibi, evidence of prisoner essential to prove an, 418 
almanack, the, time is regulated by, 492 
alterations, affidavits, in, must be initialled, 627 

deeds, in, presumed made before execution, 506 

will, erasures or interlineations in, presumed made after execution, 506 
ambiguities, written documents, appearing on fa£e of, when verbal evidence may 
be given as to, 428, 568 * 

analyst, certificate of, when conclusive evidence against defendant, 478 
ancient documents, acts of ownership, production of, in proof of, 515 

custody of, piopcr, what has been held to be, 505, 512, 513 
handwriting in, proof of, by opinions of witnesses, G08 
presumption as to purport of, 505 
proof of, by mere production, 505, 512 
witness necessary to prove, must understand it, 649 
leases, admissibility of, as evidence of reputation as to value, 615 
maps, admission of, when reported made by “ the King’s geographer,” 532 
public rights, declarations by deceased persons as to, form of, 169 

of deceased persons as to, where receivable in 
evidence, 467, 168 

maps and surveys, wheie receivable as evidence of, 169 ^ 
old deeds, where admitted as evidence of, 469 
animals, behaviour of, similar facts as to, admissible in evidence as to, 452 

cruelty to, intention of person inflicting, not necessary to proof of guilt, 449 
apothecary, action against, for piactising without a certificate, pi oof of certificate 
lies on defendant, 435 

admission of, as to improper award, where inadmissible, 162 
arbitrators, evidence, bound by law^*of, 433 

witnesses, attendances -of, before, how compelled, 579 
arrest, witnesses, where privileged from, 585, 586, 687 
assessments, land tax, of, how far conclusive as evidence, 175 
assessors, court is not bound to follow, - 4 32 

judge differing, duty of. when differing in opinion from, 433 
sitting with, does not hear evidence as to navigation, 480 
attachment, contempt of court, for, when witnesses liable to, 579, 616 
motion for, the icquisites for> 589, 590 

attesting witness, deceased, statements of, ns to forged deed, when inadmissible, 467 
when to be called, 511 

award, proof, as conclusive of facts found, how far admissible, 545 
of, in what manner, 552 

statutory, under public officer, when presumed valid, 552, 553 
awards, inadmissible as proof, where, 545 

Bank of England, evidence of death, nature of, acceptable to the, 503 
seal of, does not receive judicial notice, 496 
banker and customer, books kept between, access to, knowledge implied, 448 * 

bankers, books of, when evidence of transactions rdfcorded therein, 478 
bankers' books, copies of entries Id, when evidence of matters recorded, 554 

inspection of, by party to proceedings, when order made for, 654 
555 

production of, how compelled, 554 

bankrupt, answers of, not admissible against parties in same proceedings, 460 

deceased, admission of, where not admitted, 464 ‘ 
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bankruptcy, adjudication in, proof of, by copy of the Gazette, 651 

affidavit, evidence generally given by, in, 624 ^ 

bankrupt, where compelled to answer, 676 *’ 

creditor may call bankrupt as witness, 674 

depositions tiled in, may be used in other proceedings in same, 630 
intention immaterial, where undischarged bankrupt obtains credit 
without disclosing fact of, 441) 
proceedings in, how proved, 651 

reputed ownership, evidence of custom and usage as affecting, 445 
barristers, evidence by, need not be given upon oath, 502, 503 
bastardy, corroboration essential in proceedings in, 421, 603 
bigamy, presumption of marriage, when neutralised, 504 

bill of exchange, holder of, declarations of former holder when receivable against, 
460 

secondary evidence, admission of, when bill abroad, 620 
bills of exchange, alteration in, apparent, no presumption as to period of, 606 
evidence of payment of a debt, when, 562 
lading, receipts for goods shipped, as, how governed, 563 
blind or illiterate persons, affidavits by, how taken, 627 

Board of Trade, inspector appointed by, under Companies Act, when report of 
admissible, 546 

books, entries in, kept by party or his firm, not evidence in party’s favour, 424 
of transactions of deceased persons, where admissible, 465 
reference to by witness, when evidence of contents, 424, 597 
witness may refresh his memory by reference to, 424, 696 
boundaries, “ parcel or no parcel,” a question for the jury, 432 
breach of promise, corroboration essential in action for, 421, 603 

statement of plaintiff to defendant not replied to, effect of, 459 
British, colonies, British Law Ascertainment Act, lecourse to, in deciding law of 
part of, 4 90, 491 

laws of, must be proved to be subject to judicial notice, 487, 488 
Law Ascertainment Act, provisions of, when recourse had to, 490, 491 
ship, certificate of registrar, evidence of registration of, 477 
building societies, certificate of registrar as to passing of rules, effect of, 467 
burden of proof, adducing evidence, by, may shift continually during trial, 431 

chartcrparty, in action under, division of burden between 
parties, 434 

division of, when made, 434 

' false imprisonment, in action for, is on the defendant, 434 

innkeeper, action against, where burdeu is divided, 434 
malicious prosecution, m action for, burden is on plaintiff, 431 
rebutting evidence, of, upon whom lying, 435 
rule, general, as to, 433 

of, distinction to h^ drawn in applying, 434 
Statutory, when, no single uniform rule will apply, 435 
tenant, in action against, for non-repair, burden is on plaintiff, 
434 

test as to person upon whom it falls, 433, 434 
burial, register of, what is proved by, 633 
bye-laws, proof of, how given, 526 

capacity to act, evidence of, where mere acting not received as, 414 
certificates, admissibility of, as evidence, 477 

evidence by, as required by statute, 422, 476 
statutory, and certified copies of documents distinguished, 478 
cerlified copy, document, of, where accepted as secondary evidence, 422, 624, 625 
cestui que trust , admissions of, are evidence against his trustee, 460 
character, civil actions, in, evidence of, where admissible, 451, 600, 603 

criminal cases, in, evidence as to, not primarily admissible, 454 
divorce, to disprove act of cruelty in, respondent may not call evidence 
of, 454 

evidence as to, by oral, by affidavit, 483 

of bad, in what cases admitted, 454, 455, 600, G03 
libel, bad character of plaintiff, where admitted in evidence, 454 
party’s, not directly in issue, evidence of, not usually admitted, 454 
ebarterparty, action for dajtnage under, where burden of proof divided between 
plaintiff and defendant, 434 

on, in, measure of evidence where criminal negligence alleged, 
434 
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charterparty, stamping of lost, when presumed, when presumption rebutted, 606 
cheque, debt, when evidence of payment of a, 662 

post-dated, when admitted to prove its own validity, 662 
child, evidence of unsworn, judge must direct jury as to value of, *121 
when received, 669 

children, age of, irrebuttable presumptions arising from, 499 

incapability of, to understand the nature of an oath or affirmation, 669 
nature of, $o do mischievous acts is judicially noticed, 495 
City of London, judicial notice is taken of customs of, 4S6 
club» rules of, access to, implies knowledge of contents, 448 
collateral facts, evidence relating to, when admissible, 452 
colonial and foreign registers, entries in, when .admissible as evidence, 476 
Colonial Laws Validity Act, certificate of colonial officer under, as to documents, 
491 

colonial probates and letters of administration, admissibility- of, as evidence in 
England, 553 

colonies, Acts of, when coyics admissible in evidence, 492 
statutes of, how proved, 491 

commissions, practice relating to order for appointment of, 612, 613 
return of, how made, 617 

witnesses, examination of, by, how order obtained, 609 
order to examine, by, how order made, 612 
commissioners, foreign courts, of, appointment of, 610 

of land tax, assessments by, in certain name, when admitted in 
pi oof of ownership, 529, 530 

communication, distinct portions of, where not provable, as .an admission, 458 
company, books of, entries in, statutory provisions as to, 478 

knowledge of contents, not imputed to shareholder or director, 
419 

where implied, 449 

dii colors or manager, admissions by, where evidence against, 461 
document, affixing of seal to, by, how proved, 510, 611 
liquidation, books and papers of, when evidence in, 555 
minute books of, liow far evidence of pioceedings, 555 
railway, stationmaster, admissions of, where evidence against, 461 
register of members is primd facie evidence of matters inserted therein, 
555 

complaints, evidence of, received in offences against females, 446 

making, of, must be on the first reasonable opportunity, 4*16, 447 
voluntary, must be, 447 

conduct, habitual criminal, charge of being an, admissibility of evidence as to, 451 
intention, as proof of, 450 * 

money, criminal prosecution, where tender of, not necessary, 585 
payment of, 578, 979 
recovery of, 58 1 * 

where witness unnecessary, 679 
sufficient and reasonable, must be, 583 
witness, should be tendered to, 578 
of party, evidence of, relating to material fact, 446, 448 
party, of, may be evidence of* admission, 424 
conflicting evidence, jury must decide which party’s they accept, 429 
contempt of court, person disobeying order to give evidence before or produce 
documents to an examiner, commits, 615 
sufficient excuse for, what would be, 589 
witness, punishment of, for, form of, 588, 589, 590 
contract, foreign country and language, made in, interpretation of, 489, 490 
production of, when in writing and subject of transaction, 422 
copyright, infringement of, evidence as to, 509 
corporation, 592 

corporations, books of, entries in, statutory provisions as to, 478 

when admissible as evidence, 478 
execution of documents by, proof of seal, 610 
minutes of proceedings of, where evidence by statute, 556 
corroboration, bastardy, essential in proceedings in, 421 

breach of promise, essential in action for, 421 
evidence of, where required, 421, 603 
instances in which necessary, 421, 603, 604 
counsel, admissions of, when binding on client, 462 
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counsel, communications between, and solicitors, where not to be given m 
evidence, 427 # # # 

evidence by, 692 

counsel's opinion, fact of obtaining, where received in defendant’s favour, 450 
counties, divisions of, how far receiving judicial notice, 494 
county court, admiralty references in, evidence by affidavit, how obtained, 624 
affidavit, evidence by, when ordered, 624 

where all facts are proved by, 6#4 
evidence in, hoW taken, 624 

judge’s note 'conclusive on appeal to divisional court, 660 
powers of judge of, to order inspection, 509 

prisoner may be compelled to give evidence in, by order of the 
judge, 580 

proceedings in, how proved, 549 

court rolls, admissibility of, as between lord and tenants of the manor, 539 
customs, entries of, on the, effect of, 540 
custody of , 5 1 2 

evidence, when conclusive, 539 
proof of, how admitted, 641 

reputation and acts of ownership, when admissible as evidence of, 640 
tenant’s holding and amount of rent paid are evidenced by, 5\0 
crime, information given for detection of, cannot be given in evidence, 427, 673 
criminal cases, character, evYdence of, not primarily admissible, 454 
conduct as evidence of guilt, when admitted, 447, 448 
money, when need not be tendered, 584, 585 
evidence which may be given whether identity established or not, 447 
identity, the main point of evidence in, 451 
similar actB, proof of, where admissible in, 451 

skill or knowledge peculiar to act, or want of, may be shown in, 447 
witness, dangerous illness of, examination out of couit, 613 
court, judicial proceedings in, how proved, 550 
proceedings, documents in, as to production of, by solicitor, 582 
cross-examination, questions permissible in, 598 

rules, rigid, of examination in chief are relaxed as to, 598 
unstamped document, on, party not subject to, 517 
witness, of, when it takes place, 597 

when, cannot be subjected to, 597, 698 

Crown, documents, private purposes of the Crown, made for, where not public 
* documents, 529 

public documents, when, are subject to same manner of proof, 
528, 529 

inquisitions to ascertain rights of, where admissible, 475 
Office, subpoenas, issue of, by, 678, 579, 580 

witnesses for the, are privileged f rain disclosing channel of information, 573 
custody, documents, of, how proved, 514 

• what has been held to be “ proper,” 505, 512, 513 

may be improper, 614 

evidence of, reasonable, is Buffifcient, 513, 514 
custom and usage, binding, what is necessary to make, 445 
evidence of, matters affected by, 445 
where admitted, 444, 446 

horse dealers, what is evidence against reputed ownership, 445 
local, when judicially noticed, 445 

restraint of trade, in, reasonableness of, a question for the 
judge, 432 

trade description, evidence of, ns explaining, 445, 567 
customary fine, reasonableness of, a question for the judge, 432 
damages, divorce, in, jury must assess the damages, 432, 433 

reduction of, evidence of bad character in libel action may be given in, 454 
de bene esse , order to examine witnesses, contents of, 618 
deaf and dumb person, evidence of, how taken, 669 
death, disproof of, burden ctf, after presumption of, arises, 435, 501 
presumed, where, and not presumed, 600, 601, 502, 603 

several persons in same disaster, of, onus probandi on person alleging 
survival, 503 

deceased persons, bankrupt, admissions of, where not admitted, 464 

books, entries in, where transactions of, recorded, when admis- 
sible, 465 
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deceased persons, competency of, to make declarations, must be proved, 468 
* creditor, acknowledgment of deceased, when receivable as 

declaration against interest, 464 
declarations of, against their own interest, where admissible, 
463, 464 

form of, to be admissible, 469 
in course of duty, 464, 466 

* duty to make, necessary to 
• admission as evidence, 405 
must bo ante litem motani , 468 

explicit to be admissible, 469 
specific headings of, admissible, 463 
to prove ancient public rights, where admissible, 
467 

when admissible, 424, 426 

received as evidence of illegitimacy, 470 
where admissible to prove matters of pedigree, 
409, 470 

knowledge of, in making declarations, where unnecessary, 464 
oral statements in contradiction of written documents, where 
inadmissible, 467 

private rights, declaration of, »s to, 468 
professional men. duty of, may be. to make records, 466 
statement of, as to contents of lost document, when receivable 
as secondary evidence, 423 
made in. course of duty must be contemporaneous, 
466 

when admitted in evidence, 463 

testators, declarations of, when admissible as to their wills, 471, 
472 

declarations, decccascd persons, of, 463 

against interest, 463, 464 

competency of person must be proved, 468 

must be ante litem motam , 168 

explicit to be admissible, 469 
dying persons, of, grounds of admission as evidence, 471 
Btate of mind, as evidence of, not evidence of truth of matters slated, 
45° . 

deed, presumption as to, when of more than thirty years’ standing, 605 
superseding written agreement, when, must be produced, 422 
depositions abroad, taken, statutory provisions relating to, 627 » 

admission of, against deponent, when he is a part3 r , 648 
depositions, criminal case, when npt put in by parties, power of judge to diicct 
jury a9 to, 618 

evidence may be givefi by, when deponents cannot attend the court, 422 
that deceased had formerly given evidence against accuser, 
admitted to shjnv motive, 447 
wrongly admitted in, at discretion of court, as to, 618 
examiner, taken before, tpne within which return to be made, 618 
inadmissibility of, when in nature of res inter alios acta , 547 
judicial proceedings, taken in, when admissible in subsequent pro- 
ceedings, 646, 647 

statement in, when inadmissible as evidence in subsequent proceedings, 
646 

statutory provisions, as to admissibility of, 648 
director, company, of, not affected with knowledge of contents of company's 
books, 449 

divorce, adultery, acts of, received in evidence, 452 

witness need not answer question tending to show guilt of, 676 
cruelty, to disprove act of, evidence of character may not be allowed, 464 
damages in, must be assessed by the jury„432 v 433 

defence to petition by one party only, respective duties of judge and jury, 
432 

undefended petitions, truth of petitioner's allegations, judge to decide as 
to, 432 

documents, access to, affords presumptive evidence of knowledge of contents, 448 
adversary, in hands of, where notice to produce not given, secondary 
evidence is inadmissible, 520, 621 
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documents, advcisary, in hands of, who fails to produce them, proof bv secondary 
evidence, 520 • • 

ambiguities not appearing on face of, may be explained by verbal 
evidence, 427, 428, 5G8 
attestation of, when proof not required, 611 

required by law, the attesting witness must be 
called, 604, 605 
wfiere solicitor necessary, 511 
prQof of, rules relating to, 511 

attesting witness, proof of execution by, exceptions to rule, 606 
when he may be contradicted, 605 
certified copy of, when admitted by statutory provision, 521 
where made evidence by statute, 422 
construction of, circumstances affecting found by jury, 430 
is a matter for the judge, 81, 421), 430 
corporation, execution by, proof of seal, 610 
criminal cases, production of, in, where unstamped, 516 
custody of, how proved, 514 

need not be that which is most strictly proper, 513, 514 
what may be improper, 505, 51 4 
enrolled according to statute or entered in notarial book, 518 
under statute, how proved, 606 

estimate, signature of surveyor to, when evidence of authenticity, 518 
execution of, competency of Witness to, 511 
when strict proof required, 605 

existence of, in proof, but production impossible, how proof admitted, 
422, 423 

extrinsic evidence as to, exceptions to rule of inadmissibility, GG7 
where inadmissible, 566 
foreign, construction oF, 489 

copy of, when admissible as proof in English court, 420 
language, in, meaning of words must be first determined as a 
fact, 430 

law, relating to, court may examine, 489 
lost, construction of, within province of judge, 430 

or destroyed, when secondary evidence admissible, 618, 519 
proof, as to stamping of, 516 
when presumed stamped, 506 
' notice to produce, form and service of, 522 
where unnecessary, 521 
oral evidence as to, generally excluded, 566 
of, when admitted, 423 

parol evidence, where admissible to interpret, 568 
partly requiring to be stamped, how far admissible when unstamped, 
516 

party, how far an admission by, of truth of contents, 458 
possession of, by person served with notice to produce must be proved, 
521 

power of attorney, executed under, proof required, 614, 615 
produced, to be, mast be specified in subpanm, 580 
production of, at trial, how enforced, 680 

from which witness refreshes his memory, 596, 597 
order for, may be made at any stage of proceedings, 582 
when impossible, secondary evidence may be given os 
to, 519, 520 

proof of, by admission, when no attestation is required, 511, 612 
when secondary evidence admissible, 518 
secondary evidence as to, when admissible, 605 
signature of unattesled, how proved, 510 

situation of, abroad, when secondary evidence admissible, 520 
solicitor refusing to produce document of client, effect of, 520 
solicitor’s lien does not prevent production being compelled, 582 
third party, in hands of, when secondary evidence admissible as to, 520 
unstamped, may be shown to witness to refresh his memory, 516 
not amounting to an agreement may be looked at, 516 
party cannot be cross-examined on, 517 
when inadmissible, 515 
validity cf, where presumed, 505 
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documents, witness attesting, when not necessary to prove bv, 604 
• may object to produce, on ground of privilege, 681 

which may not be referred to by, 696 
witnesses, by which, may refresh their memories, 696 
drunkenness, intention of party, when condition of mind due to, 450 
dying person, declarations of, grounds for admissibility of, 471, 647 
easement, title to, user as evidence of, 448 
engineer’s reports, principle upon which admitte/1, 5G3 

engraving, witnesses, testimony of, when received $s to, resemblance to picture, 482 
equitable presumption, matters subject to, 607 

evidence, acceptance of, varies according to usages of each country, 419 

accomplice, of an, judge should direct jury as to value of, 421, 603 
adducing, burden of, 434, 435 

may shift continually during trial, 434 
admissibility of, as to the, judge must determine, 428, 429 

examples of matters for the judge's decision, 428, 429 
Question as to, decided by the judge, 421 
admission made by party is, as against party making it, 423 

or rejection of, questions relating to, must be determined by 
the lex fori , 420 

affidavits, admissibility of, as, 541, 618, 620 
application of law of, what it pre-suppgses, 419 
arbitrators arc bound by laws of, 433 
better, may be insisted upon, 422 

books, entry in, by parly ur his firm, how affecting party, 421 

questions asked n, while Witness refreshing his memory, make* 
them, 424 

conduct, by, amounting to admission, 421 
con dieting, jury must decide as to, 429 
corroboration of, where required, 603 

ci edibility of, a question for the jury if ti ied before, if not, for the judge, 421 
deaf and dumb person, of, how taken. 569 

distinction between original or ciicumslantial and hearsay, 465 

documents, unstamped, when inadmissible, 515 

experts, of, how far admissible, 437 

facts, of, relevant to the issues, wliat arc, 420 

hearsay, exceptions to rule against, 456 m 

in camct'd , when heard, 59 4 

inadmissible but admitted m references, where award not set aside, 433 
to prove occurrence u£ mam fact, 451 
intention, of, proof of, 449, 450 , 

judgment, existence of, is conclusive, of its own existence, 484 
jury, where none to go to^ party favoured by decision may require to put 
his evidence on record, 429 
law, and, distinction between, 450 
oath or affirmation, when must be given on, 590 
out of court, how obtained, J609 
proof is founded by, 419 

public documents, statements in, grounds for being received as, 472, 473 
policy, where facts not allowed to be given in, 427 
rejected where it cannot be adequately tested, 422 
result of, not necessarily proof of itself, 419 
rules of, cardinal, 420 

how formulated, 419 B 

seals, where received as evidence, 427, 495 

seeing or hearing, of, must be by person who saw or heard, 421 
similar facts, of, purposes for which tendered, 450 
where received in, 452 

statements accompanying an act, where received, 438 
sufficiency of, to go to jury, judge must decide as to, 429 
third party, of, as to conversation between two persons, 439 ® 

opinion of, where evidence against party seeking, 462 
verbal, as to ambiguities not appearing on face of written documents, 
may be given, 428 
weight of, when, is looked at, 604 
writing necessary, in what cases, 425 

when transaction evidenced by, it must be produced, 422 
written document cannot be varied by extrinsic, 427, 566 * 
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ex turpi causd non oritur actio , application of rule, 487 

examination in chief, leading questions, where inadmissible, 594 •* • 

examined copy, High Court, of record of proceedings in, must not be abbreviated, 
549 

examiner, appointment of, practice relating to, 610, 611 

depositions taken, duly signed by, must be returned to Central Office by, 
618 

documents to be supplied to, by party applying for the examination, 616 
examination of fitnesses by, procedure relating to, 610 
fees of, person liable for, 617 
notification of, 617 

persons attending before, entitled to same privileges as witnesses, 616 
questions, any, should be allowed unless palpably inadmissible, 616 
witnesses, examination of, practice as to, 616, 617 
execution, writ of, as evidence of judgment, 544 

executors, action against, evidence necessary to personally charge, 425 
admissions of, are ovidence against a legatee, 460 
affidavit, failure of, to dispute contents of, how an admission by, 458 
experts, competency of, to give evidence, 481 

evidence, in giving, may refresh their memories by reference, 483 
of, bow far admissible, 437 
examination of, *181 r 

opinions of, when admitted, when rejected, 480, 481, 608 
extradition, foreign warrants and documents for purposes of, how proved, 527 
extrinsic evidence, document, exceptions to rule as to inadmissibility of, 567 

where inadmissible as to, 566 
fact, acceptance of, proof necessary to, 419 
existence of main, how proved, 440 

notoriety of, to party’s calling or neighbourhood, some evidence of knowledge 
as to, 449 

opponent, within knowledge of, burden of disproving lies, upon him, 435 
proof of, by what evidence, 421 
in a specific way, 425 
when allowed for what it is worth, 440 
where not allowed, 427 
which the court does not require, 426, 427 
. proving or disproving main fact, where admissible, 440 
relevant to the issues, when, 420 

rumour as to existence of, not evidence of party’s knowledge, 449 
transaction inquired into, being part of, when provable, 420 
res gqttce, when known as the, 420 
facts in issue, evidence, how far the subject, of, 436, 437 

incidents not constituting, qyidence of, but of declarations accom- 
panying an act, qualification governing, 438 
meaning of, 436 

relevant to the issue, definition of, 439 

judicial inquiry, which may be relevant to, 440 
fair comment, defence of, judge decides if matter of public interest, 431 
jury decides if the matter is, 431 

false imprisonment, burden of proof of reasonable cause for, is on defendant, 434 
family Bibles, pedigree, admitted to prove facts concerning, 560 
papers, admittance of, in cases of pedigree, 660 

entries in, to prevent disputes, do not affect admissibility, 561 
examples of, sometimes admitted in pedigree case, 560, 661 
females, complaints of, not evidence, if induced by leading or intimidating 
questions, 447 

offences against, where particulars of complaint admitted in evidence, 446 
b’leet and King’s Bench Prisons, registers of, not admissible in evidence, 539 
foreign country, contract made in, and in foreign language, construction of, 490 
depositions taken in, statutory provisions relating to, 527, 628 
* document of, not proved in English court by copy unless admis- 

sible by English law, 420 

evidence, acceptance of, varies according to usages of each, 419 

hearsay evidence freely admissible in, 423 

law of, competency of witness to prove, 488 

laws of, are not subject to judicial notice in English courts, 487 

difference between, and English law, burden of proof as * 
to, 488 


( 94 ) 



Index. 


B VI DB NCE — continued . 

foreign country, laws of, proof of, 488, 627 
# 'Court, commissioners to take evidence in, how appointed, 610 

letters of request may be sent to, to secure the examination of 
witness, 611 

defendant, evidence, entitled to have, including his own taken on com- 
mission where he resides, 615 

Foreign Enlistment Act, ship, builder of, burden of proof of ignorance of use in 
contravention of Act, lies upon, 435 

foreign judgments and acts of Btate, proof of, by authenticated copies, 527 

language, document in, meaning of words to be first determined as a 
fact, 430 

law, rules of evidence and procedure followed in considering a question 
of, 490 

Statutes of Limitation and Statute of Frauds, when applied, to, 490 
Foreign Law Ascertainment Act, case for opinion of another court, practice under, 
490, 491 

foreign registers, certified eopy, by whom made, 634 
countries included in term, 531 

extracts duly certified which have been admitted in evidence, 
534, 535 

proof of facts stated in, when and how admitted, 534 
tribunals, evidence for use before, statutory provisions as to, 630, 631 
warrants, extradition, and documents for purposes, of, how proved, f>27 
fraud, document may be impeached by verbal evidence as to, 427 
mind, the inside of the, must be looked at to find, 438 
fresh evidence, party, when given leave to call, 599 
further evidence, judge and jury, power of, to recall witnesses for, 599 
(Naming Act, relied on, when, must be pleaded, 487 

Gazette, the, royal proclamations, orders, and regulations are proved by, 525 
General Medical Council, report of committee, where admissible as evidc ace, 475, 
476 

geography, judicial notice ib taken of the positions of States indicated by, 493 
Great Seal, exemplifications under, when evidence of record, 649 
habeas corpus ad testijicanduni f prisoners, attendance of, ne witnesses compel led 
by, 580 

handwriting, evidence of, by inspection, 608 

signature of unattested documents, proof of, 510 
witness may be compelled to write a specimen in court, 609 
state his opinion or belief as to, 607 # 

witnesses, opinions of ordinary, may be received as to, 482 
health, inspection, refusal to submit to, maybe evidence against poisons as to, 508 
hearsay evidence, admissible, not, as a general rule, 455 

except in certain cases, 423, 456 et scq. 
admissions of ont of the parties, when evidence against party, 
423, 459 

distinction between, and original or circumstantial, 455 
kinds of, 423 

exceptions to rule against, 456 

to non-admissibility of, 423 

judicial inquiries, statements male in hearing of paity during, 
not evidence against him, 459 
privies to party, classes of, 459 
rejection of, reasons usually advanced for the, 455 
slander, uttering of, evidence of is not, 123 

statements made in presence and hearing of party, how far 
evidence against him, 459 
term, what it imports, 455 

High Couit, documents filed in, where office copies are admissible as proof, 520 
examined copies, the record of proceedings in, how proved, 649 
judicial proceeding in, how proved, 548, 549 

record of proceedings in, copies of, kinds admissible, 549 » 

history and science, works of, where evidence of fabts of a public nature, 478, 479, 

563 

not admissible as evidence, 563 
homicide, presumption as to, 499 * 

horse, nature of, receives judicial notice, 495 

hostile witness, cross-examination of, by party calling him, is in the discretion of 
the judge, 600 
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hostile witness, meaning of, 600 

House of Lords, judgment in, how proved, 551 

judicial notice of English, Scottish, and Irish laws, how taken' by 
the, 485 

Houses of Parliament, journals of, proof of, by copies printed by the printer to 
either House, 527 

husband and wife, admissions of wife, where receivable against husband, 462 

communications between, when not j,o be given in evidence 
* 427 

privileged, 573 

conversations, overheard, may be disclosed by third party, 574 
identification, photographs, when admitted in proof of, 665 
witness may state opinion in matters of, 607 
identity, proof of, when admitted by evidence of reputation, 480 
ignorance of law, irrebuttable presumption as to, when expressed to be, 109 
illegitimacy, admission of deceased person received as to his own, 470 
declarations as to, form of, immaterial^ 471 

no strict rule applies to competency of person 
making, 470, 471 

of deceased father admissible as to his son’s, 470 
impeachment of credit, character of witness called in, may itself be impeached, 
602 

in camerd , evidence, when hdard, 504 

incriminating answer, foreign country, fecr of prosecution in, when ground for 
refusing evidence, 574 
ground for reEusing to give evidence, 57 1 

indecent mailer, evidence involving unnecessary disclosure of, not permit! ed to 
be given, 427 

India, affidavits, how sworn in, 620 

registers of marriages of Christians in, provisions as to admittance of, 535 
Indian court, Attorney-General, statement of, sufficient to support a rule to order 
the taking of evidence by, 6L4 
inferior courts, rules of, when subject to judicial notiee, 487 

innkeeper, action ngainst, for loss of guest’s luggage, upon whom burden of proof 
rests, 434 

inquisitions, Crown, to ascertain rights of the, how far admissible as evidence, 
475 

inscriptions, pedigree cases, when admissible in, 564 

• tombstones, on, where admissible, 564,565 
inspection, age of person, in some eases, ascertained by, 503 
court or jury may obtain information by, 508 
deceit, action of, not decided merely by judge’s inspection, 609 
judge, powers of, to order, by jury and others, 500 
things, of, by which court or jucy obtain information, 507, 608 
witness, demeanour of, as mode oc proof, 508 
intention, animals, cruelty to, intent of party inflicting, not necessary to proof of 
guilt, 449 

bankrupt, undischarged, obtrdning credit without disclosing fact of 
bankruptcy, intent immaterial to offence, 419 
conduct as proof of, 450 

drunkenness, where condition of mind due to, 450 

evidence and substantive law, line of demarcation between, not always 
clearly observed in cases, 449 
when cognisable by the law of, 449 
infringement of patent, cause of action not affected by party’s, 449 
presumption of, where material, 499 
proof of, 449, 450 

interlocutory proceedings, affidavits, use of, in, 482 

Chancery Division, practice as to evidence in, 619 
evidence by affidavit in, practice as to, 619 
r in, how taken, 619 

interrogatories, evidence under commission or letters of request may be taken by, 
618 

struck but, may be, when tending to criminate, 575 
Ireland, judicial notice of law in, as taken by the English courts, 485 

register books, certified copies of entries in, when admissible, 535 
issue, disclosure of, in modern times, 421 

marriage, during continuance of, when presumed legitimate, 504, 505 
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issue, what is the, the point to be determined, 421 
joint tenants, admissions of either are evidence against the other, 461 
• judge, document where lost, any construction on must be by the, 430 
documents, construction of, a matter for the, 429, 430 

duty of, to direct the jury upon the application of law to matters in 
dispute, 428 

evidence, admissibility of, determined by, 421 
by^must bo sworn to. 692 

examples of, requiring judge’s*decision as to admissibility, 428 
must decide as to the admissibility of, 428 
to go to jury, question as to, must be decided by, 429 
function of, after evidence admitted to direct the jury, 421 
to decide matters of law, 428 

determine what is relevant to the issue, 421 
when sitting with jury, when sitting with assessors, 433 
issue to be discovered by, in what manner, 421 
witnesses out of court, power of, to order, 693 
judge’s notes, witness, statements of, not evidenced by, 475 
judgment, admissible as conclusive proof of its contents, 542 

effect of, as evidence may differ as they arc pronounced for or against 
party, 483 

evidence, where not of fact, not diicctJy decided, 483 
existence of, is of itself conclusive, £84 
foreign, how impeached as evidence, 483 
House of Lords, of the, how pioved, 551 
irapcachability of, as evidence, -183 

in jjcrso/uim, admissible, as conclusive, between parties and privies, 513 
strangers, cases in \\ hich it is admissible against, 543 
in ran , conclusiveness of proof of facts decided, 542 
inferior courts, of, how proved, 552 
witness may be contradicted by the admission of, 484 
Judicature Act, evidence, technical rules of, power to dispense with under, 419 
judicial disclosures, evidence by way of, cannot be given, 427 
inquiry, facts which may be relevant to the issue, 440 
notice, Acts of Parliament of which judges are bound to take, 486 
almanack, the, receives, 492 

children, mischievous acts of, as becomes their nature, receives, 495 
City of London, customs of, when receiving, 48G * 

counties, divisions of, where receiving, 494 * * 

English law, every branch of, receives, 485 
foreign laws are not the subject of, 487 

ruler, status oE, when receiving, 493 * 

States existence and titles of when receiving, 493 
gestation, period of, receives, 4 95 

(government of tjie country, its officers and orders receive, 492, 493 
inferior courts, rules of, when subject to, 487 
Jaw merchant, usages of, when subject of, 485, 486 
matters occurring m the ordinary course of business receive, 495 
of which judges are bound to take, 48i, 485 
notorious facts lcceivs, 494 
practice relating to, 486 

quarter sessions of county, takes, of petty sessional divisions, 494 
seals and signatures receiving, 495, 496, 497 
solicitors, privileges and obligations of, receive, 487 
state of war, existence of, receives, 493 * 

taxing masters, practice of, receives, 487 

time, expression of, in Acts of Parliament and legal instruments, 492 
proceedings, ciirainal court, in, how proved, 550 

Iligh Court, in the, how proved, 548, 549 
judgment, conclusive proof of existence, 642 
old superior courts, of, proof of, by production of record, 651 
jury, admissions, may attach different degrees of credit to different parts, 468 
direction of, by the judge, 421 

documents, construction of, when judge assisted by, 429, 430 
duty of, to accept ancl follow the directions, of the judge upon the law, 428 
evidence, the credibility of, is a question for, 421 
to go to, judge must decide as to, 429 
function of, to decide questions of fact, 428 

( 97 ) 



Index. 


EVIDENCE — continued. 

jury, land, identification of, a question for, 432 

view by, of any place, may be ordered by judge, 509 o 

juryman, evidence, who gives, must take an oath before doing so, 592 
justice, certificate of, where evidence of dismissal of charge of assault, 477 
orders of, forming a highway district proved by certified copies, 552 
King’s printer, Acts of Parliament and official documents proved by copies printed 
by the, 525 

knowledge of party, inferred, may be circumstantially, 4^8 

letters with seals broken in possession of party, implied as to 
contents, 448 

usually shown by documentary evidence, 448 
landlord and tenant, admissions of tenant do not restrict landlord’s rights, 4G0 
law merchant, judicial notice of, where taken, 485, 486 
reports, not evidence of the facts therein stated, 475 
leading questions, form of, suggesting an answer, where inadmissible, 594 
lease, counterpart signed by lessee as evidence of ownership, 442 
legal adviser, witness, when a, may remain when witnesses ordered out of court, 
59S 

legatee, executor, admissions of, are evidence against, 460 
legitimacy, presumption of, where rebutted, 604, 505 

register of baptism, entries in, as to, where admitted in evidence,' 537 
letters, date ot } j>rimd facie evidence of date of writing, 657 
delivery of, how proved, 556 
evidence required as to, 439 

failure to answer not necessarily an admission of the truth of contents, 
458 

knowledge of contents implied when in possession of party with the seals 
broken, 448 

posting of, how proved, 556 

notice, statutory provisions as to, 656, 557 
receipt of, presumed on proof of proper addressing and posting, 4 41 
unsealed, presumed so posted, 441 
proof of, where conclusive by statute and ordeis, 441, 556 
11 without prejudice,” when excluded as proof, 457 
written “ without prejudice,” 557, 558, 559 
letter-book, letter copied in, is, as against the owner, evidence of posting, 557 
letters of request, foreign court, examination of witnesses by, issue of, to, 611 
le& fori , admission or rejection of evidence, questions relating to, must be deter- 
mined' by, 420 

libel, basis of, an official state communication, action for cannot proceed, 487 
character, bad, of plaintiff, admissible in reduction of damages, 454 
fair cbmment, pica of, respective duties of judge and jury, 431 
identity in cases of, may be shown by testimony of ordinary witnesses, 482 
when proof of, by reputation ‘admitted as evidence in, 480 
malice, evidence of, similar facts may hj given to show, 453 
opinions of witnesses, when receivable as to meaning of words used, 483, 607 
privilege, plea of, respective duty of judge and jury as to, 43 L 
words capable of being defamatory*,’ judge must decide as to, 431 
licence, exportation of goods, for, presumed as being entered at Custom House, 442 
life, presumption of law as to, 500 
lighthouse journals, public records, admitted as, 542 

litigant, witness, statement by, on behalf of, where not evidence against him in 
other proceedings, 458 

Lloyd’s List, statement in, as notice of a state of blockade, 473 
log booK, man-of-war, of, evidence of facts stated therein, 541 
books, merchantmen, of, not admissible as evidence, 642 
London Gazette, bankruptcy, matters relating to proceedings in, when proved by 
copy of, 551 

Lords' Journals, House of Lords judgments may be proved by copy of, 551 
lost document, search for, must be bond /ftfoand diligent before secondary evidence 
t admissible, 518, 519 

objection to sufficiency of, must be taken at trial, 518 
grant, proprietary rights in, when lawful origin presumed, 506 
instruments, presumption as to, being properly stamped, 516 

pxoof, burden of, as to not being properly stamped, 516 
lunatic, evidence by, necessity for inquiries as to mental condition, 692 

malady, nature of, of, may show that defendant knew of the lunacy, 448 
malice, libel, evidence of similar facts may be given to show, 453 
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malicious prosecution, counsel's opinion as to defendant acting in good faith, 

• •• effect of, 450 

probable cause, judge must decide as to, on facts found 
by jury, 431 

mandamus, issue of, to the High Court of India to examine witnesses, 611 
manorial documents, admissibility of, 640 

manslaughter, by negligent driving, burden of proof on defendant as to driving 
with care, 435 • m 

maps and surveys, ancient public rights, where evidenced by, 469 
evidence by, when received as proof, 479 
tithe commutation, when received as evidence, 531 
marriage, bigamy proceedings, Btrict proof of, required in, 446 
cohabitation, mere, primd facie evidence of, 444 
inferred by treatment of persons as married, 446 
presumed, where, until contrary shown, 504 
register, extract from, relating to admissibility of, 538 
of, what it proves, 537 

married woman, admissions by, cannot get rid of a restraint on anticipation, 456 
medical man, evidence of patient’s health by, how admitted, 439 

lccord, no obligation on, to keep records of patients’ illness, 466 
officer, register of, kept under orders of Poor Law Commissioners, 
inadmissible as evidence, 474, 475 m 
mental condition, evidence of witness as to his own, at given period, 439 

relating to, how given, 4 39 
what may be given in proof of, 448 
witness may not. te.-tify directly as to that oF others, 438, 608 
motor car, driving of a, the, by defendant when stopped, evidence of driving in 
recent stage of same journey, 440 

excessive speed, time marked on stop watch is evidence of faci. 603, 604 
necessaries, goods, whether they can be, a question for judge, whether they are, 
question for jury, 431, 432 

negligence, servant, by, burden of proof that servant was acting within scope of 
authority, where upon plaintiff, 435 

new trial, notice to produce where served in former trial Its notice in, 622 
newspaper, report, inadmissible, where, 66G 

reports, witness may refresh his memory by reference to, 5G5 
witness may refer to, for purpose of refreshing his memory, 59<^ 
Nonconformist registers, admissibility of, as evidence, 474 * - 

non-parocliial registers, extracts from, when admissible as evidence, *38 
nonsuit, plaintiff, of, where consent necessary, 436 • 

notice, omission to give, amounting to crime, presumption as to, 4^9 

rents, as to receipt of, by person other than vendor, eff^pt of, 412 
to produce, documents must be specified with reasonable particularity. 522 
form and service of, 522 
new trial, frefch notice unnecessary in, 522 
service of, where necessary, wheTC unnecessary, 520, 521 
notorious facts, judicial notice is giv^pn to, 494 
oath, form of, 591 

statutory declaration, where mg.de in place of, 592 
oath and affirmation, children of tender years, where incapable of under- 
standing, 569 

declaration, solemn, in lieu of, where witness has no 
religious belieT, 591 

evidence, when not received except on, 590 # 

Scottish, foim of, 592 

statements not made by, before justices, may be refused 
hearing, 419 

office copy, document, of, filed in High Court, how proved, 549 

official certificates, evidence, as, receivable at common law, in few instances, 

476, 477 

where admissible jyj, by statute, ‘477 • 

justices, of, evidence of dismissal of charge for assault, 477 
matters triable by, 476 

public officers, of, when receivable as evidence of facts therein 
stated, 476 

Sovereign, of, under his sign manual, as an evidence of fact, 
476 

old deeds, ancient public rights, evidence of, by production of, 469 
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Omnia preesvmnntur rite esse acta y matters to which maxim applies, 506 
opinion, ancient documents, proof of, by, of witnesses, 607, 608 •* 

evidence of, rule as to, 607 
inadmissibility of, general rules as to, 479 
rule as to evidence of, when relaxed, G07 
witness, matters in which, may give his, 607, 608, 609 
of, as to motives of another, inadmissible, 608 
when, may give evidence on his own, 60d 
writing may be compared and proved by, of witnesses, 608 
oral evidence, document, as to contents of, when admissible, 428, 566, 5G8 
proof of fact by, 421 

statement of deceased persons as to contents of lost document, when 
receivable as secondary evidence, 423 
ordnance survey admissible, not in general, 532, 664 
“ parcel or no parcel,” question for the jury, 432 
parents, evidence as to bastardy of their offspring by, 427, 501 
parish books, custody of, is subject to statutory provision, 514 
registers, admissibility of, as evidence, *473 
m evidence, 536 

certified copies of entries in, are admissible, 536 
Parliament, judicial notice is taken of the officers and orders of, 492, 493 
parol evidence, ambiguity in document, where admitted to explain, 568 
documents, admissibility of, to interpret, 568 
partners, books of, access to, is presumptive evidence of knowledge of contents, 448 
partnership, admissions by partner in ordinary course of business are evidence 
against firm, 460 

similar acts where not allowed in proof of, 452 
passing off goods, action for deceit, not decided by mere inspection, 509 
passport, evidence, when, that person described therein was abroad, 477 
patent, infringement of, in action for, evidence of expert cannot be given as to 
there being an infringement, 437 
intention of party infringing immateiial to cause of 
action, 449 

reference to former by skilled witness, 432 
patents, Patent Office, records of, when evidence of specification of, 479 
patients, health of, evidence as to, by their medical advisers, 439 
pvjvnbroker, article offered to, in pawn, question as to reasonable suspicion of theft 
for jucjge to decide* 431 

payment, receipt, when facie evidence of, 562 

pedigree, declarations as to, by deceased persons, when admissible, 469, 470 
competency of person to make, relative to, 470 
description in wills admissible to prove, 659, 560 
family papers admitted in cases oj, 560 
inscriptions, admissibility of, in cases relating to, 564 
“matter of,” what constitutes as a Question in issue, 470 
reputation of family in proof of matters of, 479, 480 
peerage, decrees and answers in Chancery, where admissible in cases relating to 
the, 543 

principles applicable to admission of documents in cases relating to the, 
533 

registers, themselves, to be produced in cases relating to the, 536 
peers, evidence by, in ordinary courts, regulations as to, apply equally to, 592 
penalties, statutory provision for, 690 

witness, liability of, for non-attendance on sul>poena % to, 5S8, 590 
penalty, liquidated damages or, a question for the judge, 432 
period of gestation, judicial notice is given to the, 495 

perjury, indictment for, proof of action in which committed, how made, 549 
perpetuation of testimony, actions foT, who may bring, 630 

personal identity, criminal cases, act and authorship, proof of generally separable, 
447 

* * evidence which may be given to prove or disprove, 447 

photographs, identity, admitted in proof, when verified, 565 
as evidence of, when admissible, 482 
matrimonial cases, how received as evidence in, 482 
physical condition, evidence of, how given, 439 
plans and maps, admissibility of, as evidence, 531, 532, 561 

private nature, of, where inadmissible, 563, 564 
pleadings, admissibility of, as evidence in subsequent proceedings, 513 
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pleadings facts in, admitted by defendant, plaintiff cannot call evidence except 
* B by leave, 436 

issue formerly disclosed by, 421 

portraits, witness may state opinion as to identity of person or thing portrayed, 607 
possession, ancient documents in evidence of, where produced from proper control, 
442 

^wlierc acts of ownership consist of production of documents, 

property in, of person arrested on criminal charge is material evidence, 
510 

title to property, as evidence of, 442 
post, letters sent by, proof of posting, 556 
postmark, evidence of time and place of posting, 556 

power of attorney, document executed under, what proof required, 514, 515 
predecessor in title, statements by, evidence against party claiming through him, 
459 

presumption of fact, adifltery, proof of, as applied to, 441 

as distinguished from that of law„ 440, 441 
business, general course of, presumed to follow, 441 
debt once proved to exist, presumed to remain unpaid, 441 
definition of, 497 

jury in their discretion iryiy infer from, 498 
letters, receipt of, where piesumed, 441 

licence for exportation of goods, where entered at custom 
house, 442 

life, as applied to, 441, 500 

rules of haw governing, d if LI upturn between, 497 
ship, becoming uuseaworthy without visible cause, so pre- 
sumed on leaving, 441 

unlawful condition, continuance oF, not presumed, 441 
innocence, evidence of guilt, primd facie , must be shown before 
answer is called for, 499 

law, ancient documents, when purport, of, is presumed correct, 505 
documents, regulaiity and validity of, how presumed, 505 
iriebultable, unsatisfactory nature of, 4 98 
issue oE deceased person, not subject of, 504 
natuie and effect of, 498 ^ 

rebuttable, matters to which it relates, 499 

nature of, 498 9 

wrong-doer, always against, as to unexplained circumstance 
as between that person and innocent party. 507 
presumptions, statutory, as to, 507 ^ 

previous convictions, proof of, by producing record and by identification, 550 
primal y evidence, document, production of, and best evidence as to its authen- 
ticity and contents, 517, 518 
production of, where possible, 420, 421, 422 
principal, agent, statements of, injhat capacity affect, 46Q, 4G1 
prisoners, witnesses, as, how attendance compelled, 580 
private Acts of Parliament, proof qf, 525 

statements in, where wholly inadmissible as evidence, 
473 

documents, inadmissibility of, in what cases, 532 

rights, declarations as to, by deceased persons, when admissible in evidence, 
468 

privies, classes of, 459 8 

privilege, communication not the subject of, 572 

confidential communications between legal advisers and client, when 
subject to, 571, 672 

counsel, when called by client, cannot plead, 572 

document subject to, when referred to by litigant, 572 

husband and wife, where subject to, 573 

judge may claim and refuse to be called as witness, 571 

legal adviser, client to, may waive, 572 

plea of, respective duty of judge and jury as to, 431 

public officials aie subject to, 573 

secrets of state are subject to, 572, 573 

solicitor cannot claim privilege from disclosing his client's name, 671 
witness may claim, 570 • 
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privilege, witness may refuse to give an answer tending to incriminate himself. 

674, 675 * 

produce his title deeds, 574 
witnesses, of, from arrest, reason for, 687 
probate, domicil is primd facie evidence of, 654 

production of, to prove validity or contents of will, 512 
probate and letters of administration, matters proved by production of, 553, 554 

, production of, or of copies, as evidence, 553 

proclamations, certification pE, by officers mentioned in the schedule to the 
Documentary Evidence Act, 526, 526 

professional men, duty of, in some cases, to keep records of work done, 466 
proof, burden of, distinction to be drawn in applying rule as to, 433 
general rule as to, 433 

test as to person upon whom it falls, 433, 434 
evidence is the foundation of, 419 
facts, truth or falsity of, is determined by, 419 
property, possession, effect of, on title to, 442 

rents and profits, receipt of, as evidence of title, 442 
title to, matters admissible as evidence of, 442 

presumption of, by acts of ownership, 442 
public analyst, report of, where inadmissible to prove facts stated, 532 
authority, surveys made, under, when receivable in evidence, 475 
capacity, acting in, where evidence of title so to act, 443 

officials whoso appointment held provable by acting, 443, 444 
documents, certified copies of, when admissible in evidence, 524 

parts of, not admissible when outside 
the scope of writer’s authority, 528, 
531 

documents which are within the category of, 473 
examined copies must not contain abbreviations not in the 
original, 524 

of, when admissible as evidence, 524 
examples of, provable in manner of, 529, 530 
exemplifications of, now rarely used, 523 
histories duly accredited, how receivable, 478, 479 
non-parochial registers, when admissible in evidence as, 538 
office copies of, admissibility of, as evidence, 523 
parish registers, admissibility of, as, 536 
production of copies of, when admissible as evidence, 523 
proof of, by means of copies, statutory provisions as to, 523 
public inquiry, embodying results of, is evidence of facts therein 
1 ' stated, 527, 528 

statements in, grounds foi being received as evidence, 472, 173 
officials, privileged, are, from disclosing the source of information, 573 
policy, evidence of facts, when not allowed as against, 427 
registers, entries in, effect oE, as evidence, 473 
statutes, judicial notice, receive, and require no proof, 525 

statements contained in, where admissible in evidence, 473 
Quakers and Moravians, affirmation, form of, by members of the bodies of, 592 
quarter sessions, admissibility of sesbions book in proof of proceedings in court of, 
551 

court of. takes judicial notice of petty sessional divisions, 494 
rate books, poor rates, when evidence of due making, 541 

tenants, entry of names of, in, when evidence of ownership, 541 
rebutting evidence, burden of proof of, upon whom lying, 485 

similar facts, where tendered by way of, 453 
receipts, admissible where amounting to statement of deceased person againsc 
interest, 563 

effect of, as matter of contract, 662 
old, thirty years, prove themselves, 563 
parol evidence may be admitted to contradict, 562 
payment, ptimd facte evidence of, 562 
unstamped, when received in evidence, 516, 517 
receiver of wrecks, examination of master by, not admissible in collision cases, 531 
stolen property in possession of, burden of explanation is on, 447 
record, certified copies of, admissibility of, as evidence, 624 
inspection of, peculiarly a matter for the court, 430 
re-examination* witness, of, questions which are permissible in, 599 
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regimental books, records made in, provisions relating to, 535 
registef, baptism, of, wliat is proved by, 637 
marriage, of, what is proved by, 637 
registers, colonial and foreign, when admissible as evidence, 475 
custody of, regulations as to the proper, 637 

facts recorded in, where admissible under statute as evidence, 474, 475 
inadmissibility, of, in what cases, 53S 

marriages 8f British subjects abroad, af, provisions relating to, 636 
statutory provisions, kept pursuant to, 5iJ9 
Registrar -General, birth certificate, of, what is proved by, 633 

certified copies of register relating to births, marriages, or deaths, 
when received in evidence, 633 
death, certificate of, what is proved by, 633, 534 
marriage, certificate of, nature of proof contained in, 634 
non-parochial registers, where admissible by statute, 639 
rent, notice as to receipt of, by person other than vendor, effect of, 442 
rents and profits, evidence of ownership of property, where, 442 
reports. General Medical Council, of, where admissible as evidence, 475 
inquiries, of, where admitted, where not so admitted, 546 
public documents, admissible when of the nature of, 545 
reputation, identity, when proof of, admitted by evidence of, 480 
public rights, received as evidence in proof of, 479 
res gesta, declarations sometimes falling within the principle of, 439 
res tjcsUa, facts sometimes defined as the, 420 

res inter alios acta, depositions, when inadmissible as being in nature of, 547 

facts sought to be proved as pari of the res g astro must not bo, 
420 

restraint of trade, custom in, reasonableness of, a question for the judge, 432 
on anticipation, admissions by married woman cannot get rid of, 456 
revenue books, admissibility of, in proof of facts therein stated, 511 
royal commission, return to, must be signed and sealed by the commissioners to b.s 
admissible, 530 

proclamations, proof of, by copy of the Gazet.e, 52 5 
Rule Committee, evidence, rules relating to, may be made by, 419 
rules, evidence, of, cardinal, 420 

rumour, existence of, not evidence of knowledge of fact by party, 449 
sale of goods, action in contracts for, when of the value of £10 or upward*, iylien 
to be evidenced by writing, 426 ^ # 

agreement, when not to be performed within a year^is evidenced by 
writing, 425 r 

Bale of Food ami Drugs Act, 1875, analyst’s certificate, when conclusive evidence 
against defendant, 477, 478 ^ 

Sale of Goods Act, 1893, evidence, rules of, provided by, 426 
Scotland, judicial notice of the law of, how accepted in English courts, 485 
register books, certified copies of entries m, when admissible, 535 
seal, county court, of, significance of, in proof of proceedings in, 549 
seals and signatures, judicial notices taken of, 495, 496, 4U7 
recognition of, as evidence, 427 

search, document, lost, person offertag secondary evidence must give proof of, 518, 
619 

secondary evidence, acceptance of, when primary evidence not obtainable, 422 
document, lost, when proof of, may be given by, 5J8, 519 
of, when admissible, 422 

documents, as to, when inadmissible, 520 # 

Secretary of State, prisoner, power to compel attendance of, 580 
shareholder, company, of, not affected with knowledge of contents of company’s 
books, 449 

ship, admissions by captain of, when evidence against owners, 462 

log of, entries in, must be made contemporaneous with subject of entry, 467 
master, letter of, admissibly of facts stated against owners, 531 
sale of, evidence as to, must be in writing„426 ' • 

unseaworthy, presumption of fact relating to, 441 
ship’s register, births, deaths, and marriages, provisions as to entries in, 535 
signature, proof of, by witness who has seen it op another occasion, *607 
unattested document, to, how proved^ 510 
silence, assent by, when inferred, 459 
similar facts, admissible, where not, 450 

animals, behaviour of, admissible in evidence in nroof of, 452 
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similar facts, evidence of, in what cases admissible, 452 

must be of same specific kind, 453, 454 
purposes for which tendered, 450 
when received to show intent, 453 
* exclusion of, origin of rule as to, 451 

partnership, where not allowable in proof of, 452 
rebutting evidence may be given by tendering, 453 
received in evidence, in what cases, 452 
title to property, admitted in proof of, 452 
slander, word capable of being defamatory, judge must decide as to, 431 
solicitor, admissions of, where evidence against client, 462 

affidavits cannot be sworn before, acting in the cause or matter, 628 
appearance of, as evidence of capacity to act for client, as to, 444 
communications between, and their clerks, where not admissible in 
evidence, 427 

documents in possession of, where production compellable, 581, 582 
judicial notice is taken of privileges and obligations of, 487 
liability of, for expenses of witness, 584 

subpoena duces tecum , when served with, may refuse to produce dc 'u- 
ments which client could withhold, 581 
transactions of, no obligation on to keep records of, 466 
unstamped document, production of, received as evidence where under- 
taking to stamp given by, 515 ■ 

stamps, documents, when inadmissible as evidence unless pfopcrly stamped, 515 

obliteration of, does not prevent document being received as evidence, 517 
state of mind, acts and declarations of party important in judging, 450 

declarations as evidence of, not evidence of truth of matters stated, 
450 

fraud, to find person guilty of, the state of mind must be looked at, 
439 

intention, proof of, 419, 450 

when a matter of evidence, 419 
mental condition of party, how proved, 448 

sanity, where, of recipient of letter in issue, knowledge of contents, 
where not presumed. 418 

similar facts, where receivable as evidence to show, 453 
- testator, sanity of, permission oE physician to make a will, not 

*' received as proof of, 445 
state of war, existence of, receives judicial notice, 193 
State secrets, disclosure of, forbidden to be put in evidence, 427 
statements,* urcdecessor in title, by, when in possession of title, effect on party 
claiming though him, 459 

Statute of Frauds, agreements to be in writing by, before admitted as evidence, i25 
Limitations, document sufficiently ^acknowledged to take out of, a ques- 
tion for the judge, 432 

statutes, letters, receipt of, where proof conclusive by, 441, 556 
statutory declaration, oaths out of court ^aken by way of, 592 
subpoenas, attachment for contempt where persons refuse to comply with, 579 

Crown Office, service of, wh^n witness within the United Kingdom, 
579, 580 

persons, action against, pi eventing service of, 578 
who may issue, 578 
service of, 578 
t Bet aside, may be, 578 

subpoena ad testificandum , subpoena duces tecum, use of, 577, 578 
substituted service of, may be made, 578 
validity of, as to time, 578 

witness, action for damages against, for non -attendance on, 590 
subpoena duces tecum , documents, production of, compelled by, 580 

required must be specified, 580 
duty of witness in possession of documents when served 
with, 581 

solicitors may refuse to produce confidential documents 
wh observed with, 581 

third party must be served with, before secondary evidence 
admissible, 520 

subsequent proceedings m same cause, evidence taken on hearing or trial of any * 
cause may^e used in, 648 
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summiyy proceedings, certificate of dismissal by justice is evidence of such 
• dismissal, 551 

-v register of the court or certified extract, is evidence of 

Tl matters the subject of, 550 

surveyor, books of deceased, entries in, where admissible as evidence, 465, 466 
taxing masters, judicial notice is taken of practice of, 487 
telegram, form, the <jriginal, which is, 550 

proof of meaning, when sent by a code, 559 
tenant for life, remainderman, title of. not affected by admission of, 460 
testator, sanity of, not proved by permission of physician to make a will, 415, 446 
will, lost, declarations as to contents admissible by deceased, 472 
testators, declarations of deceased, where receivable in evidence as to their wills, 
471,472 

third party, admission by, when binding principal, 424, 459 

documents in hands of, when secondary evidence admitted, 520 
evidence of, as to conversations between two parties, where admissible, 
439 

opinion of, when evidence against party seeking, 4G2 
time, Acts of Parliament, expression of, in, how regulated, 492 
almanack, the, is part of the common law, 492 
sunrise and sunset, meaning of expressions, 492 
til he commutation map, title to land, inadmissijiblo as evidence as to, 531 
title deeds, construction of, a question for the judge, 432 

identiTTcntjou of Jail'd described in, a question for jury, 432 
tombstones, inscriptions on, where admissible, 564, 565 

inadmissib lr \ 53? 

treatment, acts of ownership, when evidenced by, 446 

state of things, of, as being in existence, how received in evidcuce, 415, 
416 

treaty, foicign State or lintish colony, with, how proved, 491 
tnal, admissions, how made on the record for purposes of, 484 
on affidavits, consent as to, must bo in willing 620 

court may order proof of fact by, 622, 623 

refuse to take evidence in this manner, 620 
cross-examination of deponent, how effected, 622 
deponent, attendance of, may be required by party, 621 
infants or persons of unsound mind, how cousont given by, 620 
626 # 
instances where court ordered proof by affidavit, Jj 2 3 
mode of procedure, 620 * 

order refused by court, in what cases, 023, 624^ 
person making affidavit cannot withdraw threat of cross- 
exam mat ioti*G22 
practice as to. 620, G21 

rulo relating to proof of fact by affidavit, 623 
trustee, admissions of cestui que trust are evidence against, 460 
where binding^o-trustees, 4 61 _ 

user, evidence, as, of title to easements, 443 

valuation lists, rates, taxes, and qualiRcations, where conclusive, evidence of, 530 
verdict, divorce court, of, when admitted as proof of cruelty and adultery, 545 
proof, conclusive, where, as between parties and privies, 5 44 
strangers, where admissible against, 544 

warranty, statement of horse dealer of veterinary surgeon’s opinion does not 
negative the giving of a, 445 • 

will, alterations in, by erasure or interlineation presumed made after execution, 
506 

contents of, evidenced by probate, 512, 559 

ir f erprctation of, declarations of deceased testator when received as to, 471, 
472 

lost, declarations of deceased testator as to, admissible as secondary evidence, 
472 ■ % 

original may be looked at for purpose of construction, 559 
proof of validity and contents by production cf probate or sealed copy, 512 
proves itself when thirty years old and pr pda cecl from proper custody, 559 
testator, declarations of deceased, when receivable in evidence as to, 471,472 
••without prejudice,” letters written, and expressed or proved to be, when admis- 
sible, 557 y # 

where communications .protected, 457 

( ior» > 
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“ without prejudice,** privilege, how waived, 559 

where existing, extends to whole corfespondence, 
558, 569 

rule as to letters written, how confined. >67, 558 
witnesses abroad, examination of, practice as to, 61G P 617 

power of court to order examination of, 614 
what is required before letters of request will issue to examine, 
614 * • 

where aq, order for examination will not be made, 614 
age, opinions as to, may bo received from ordinary, 482 
answer, are bound to, where question admissible, 595 

improperly obtained is inadmissible in subsequent proceedings, 
575 

answers by, statutory provision as to, 675, 676 

where there is no refusal to give, 576 
they cannot be refused, 675 

of, excluded when involving inferences of law or fact for court 
or jury to draw, 437 

when they may be contradicted, 601, 602 
arbitrator may be called as witness in proceedings to enforce his award, 
571 

arrest of witness attending court, how discharge obtained, 5S8 
privilege of, from, in what cases, 685, 586, 5S7 
arresting a witness, when a contempt of court. n £8 
attachment of, requisites for, 589, 590 
attendance of, how enforced, 577, 678, 615 

practice relating to enforcement of, 577, 615 
when compellable, 677 

attesting witness, when he may be contradicted, 605 
bankrupt may be called by a creditor, 574 

blind, may have documents read over to them to refresh their memories, 
596 

books, may refresh their memory by looking at, in giving evidence, 424, 595 
character of, may be impeached, 601 
children, when not admitted as, 569 

commission, examination of, under, how order obtained, 609 
to examine, how order for, made, G12 
t conduct money should be tendered to, 578 
, contempt of court by, form of punishment, 588, 5S9, 590, 615 
S counsel or solicitors may give evidence while acting as advocates, 570 
credit of, may be re-established, 603 
CiyTpinal cases, where wife or husband can testify, 570 
cross-examination, when not subject to, 697, 598 
Crown, for the, where privileged, 573 

damages against, action for, whcr<3 no attendance on subpoena, 590 

deaf and diumb, how evidence of, taken, 509 

demeanour of, information to^be gained by, 508 

document! to attestation of, competency, 511 

evidence as to their own sanity, cannot give, 608 

of adultery, when witness need not answer showing guilt, 576 
examination of, by commission, 609 

examiners, mode of procedure, 610 
in chief, 594 

, order for, within the jurisdiction, when made, 613 

expenses of, courts to which provisions relating to payment apply, 585 
payment of, may be claimed before evidence given, 579 
waiver of, 583, 684 

witness offering to bear his own, has no answer to motion for 
attachment, 583, 584 
expert, competency of, 481 

‘ may remain in court when other witnesses excluded, 594 
opinions of, in what cases admitted, 480, 481 

where and bow admissible, 480, 481, 482 
f foreign country „.fear of prosecution in, where ground for refusing to 
give evidence, 574 

law, competency of witness to prove, 488 

in giving evidence as to, witness mav refresh his memory, f 
489 
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^Kjj[ PENCE — continued, 

witnesses, grand jurors cannot give evidence of what has passed before them, 671 
•• handwriting of party may be proved by opinion or ordinary, 482, 607, 
4J08 

host^Je country, in, when ordef-ior examination of, made, 616 
husbaWl and wife, overheard conversation may be disclosed by third 
part*, 674 I 

identity, testimony of, as to, 482, 607 \ * 

Impeaching credit of, 600 m ^ 

when permissible, 694 

impeachment of credit of, questions tending to the, where limited, 601 
incriminating answer, can be refused by, 674, 676 
inferior courts, failure to attend, where no attachment can issue, 690 
judge, competency of, to give evidence, 570 

duty of, to decide as to the competency of, 670 
judgments may be admitted to contradict, 484 
jurisdiction, when not within the, how attendance compelled, 579 
• out of the, how examined, 610 
juror, competency of, to give evidence, 670 

litigant may act aa li is own advocate and be sworn as a witness, 570 

memory, may refresh their, by reference to papers, 695 

mental condition at given time, may give evidence as to own, 439 

newspaper reports, may refer to, to refresh memory,' 565 

non-attendance of, on s ubpoen a, statutory penalties for, 590 

opiWwi^annot give an^SsTo the motives of another, 608 

opponen t sY’ftn penciling credit of, 601 

oiclinary, opinions of, when admissible, 482, 607 

out of court, judge may order, 693 

persons not affected by judge's order, 693 
party, when, may cross-examine his own, 000 
peeis may give evidence when trying one of their number, 670 
penalties, to, liability of, 588, 589, 590 
persons competent to be, 569 

of unsound mind, when permitted to give evidence, 569 
who are incompetent, 569 

petty jurors cannot give evidence of what took place between them at 
the trial, 67 1 

previous convictions, may be asked as to, 601, 002 
prisoners as, liow at tendance compelled, .580 J 

privilege, judge may refuse to givo evidence as to judicuy proceedings 
that have been before him, 571 * 

persons who may claim, 570 
when, may be claimed by, 570 
protection of, in respect oE evidence given, 588 

questions relevant to the*issue, in most eases must only be put to, 001 
re-examination of, questions admissible in, 599 
recalling of, by judge or jury, 599 
refusal by, to answer question, whgn to be made J g) 
of, to leave couit wlTeh ordered is corrfPTRpt^StH 
to answer $ 7 z&/;a??w,*J 0 n 8 equcnees of, 579 
religious belief, of no, may make solemn declaration, 691 
statements by, called by litigant when not evidence against him mother 
proceedings, 458 . . . 

Bubject-matter of action may be sent out of the jurisdiction tor 
examination by, 614 # 

svbpama, when served with, by both parties, rights of, 584 
subpoenas, served with, must be paid or tendered expenses, 583 
which may be issued against, 578 

surveyor, when assisting the court, ought not tP M called as a, 671 
testifying to matters in issue, when, must state them with reasonable 
fulness, 437 \ * 

title dee* Is, cannot be compelled to produce, 574/ y . 
writ, of commissionyfcodc of examination to be ta*sfm alyoad is prescribed m, 616 
time of issue'on, conclusive proof of time of lfjijjng, 543, 544 
writing, transaction evidenced by, writing musMje^poduced if existing, 
written document^* execution of, by party, implies knowledge of conten s,- ^ 

extrinsic evidence, where inadmissible to con tm die , » 
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